
THE PROBLEM THAT HAS NO NAME

OMI*

SELF n. any part of the many false identities inflicted upon wo-
men under patriarchy; the internalized possessor that covers
and re-covers the Original Self.'

SELF n. the Original core of one's Be-ing that cannot be con-
tained within the State of Possession; living spirit/matter; the
psyche that participates in Be-ing.2

DAUGHTER-RIGHT n. the Right of a woman to Re-member her
Original Integrity; the Right of every Daughter to proclaim her
Divinity, to Name her Self, to Act as Nemesis, to right the rever-
sals of 'divine sons,' to reclaim her place in the sun.3

NAMING original summoning of words for the Self, and ultimate
reality; liberation by Wicked women of words from confinement
in the sentences of the fathers; Truth-telling; the only adequate
antidote for phallocracy's Biggest Lies; exorcism of patriarchal
labels by invoking Other reality and by conjuring the Spirits of
women and of all Wild natures; Re-calling the Race of Radiant
Words.

4

INTRODUCTION
In the early 1960s, a real and terrible problem that was exper-

ienced by women was named, and thereby emerged into reality.
Betty Friedan termed it "the problem that has no name."' Search-
ing for answers regarding women's societal role, Friedan discov-
ered that women were informed by a multiplicity of sources that a
woman's happiness lay in homemaking, love, marriage, children,
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and self-denial.6 Despite these prescriptions, however, Friedan dis-
covered that many women were not content with their way of life.'
Yet, without public or legitimated knowledge about the widespread
phenomenon of female disillusionment - even despair - women,
in their isolation, resigned themselves to their pre-deternined lot
and blamed their unhappiness on their own inadequacies.8 Wo-
men reasoned that if they possessed everything society deemed
necessary for their happiness, yet did not feel happy, then there
must be something wrong with them.9

Although Friedan did not expressly state why the problem had
no name, she identified the problem and explained that, without a
name for their discontent, women could neither articulate their
sorrow nor work to redress it.10 Later feminist theorists would en-
sure that the question of naming would emerge as a fundamental
issue and as a hallmark of contemporary feminist theory."

This Article explores an additional, more specific meaning of
the phrase "the problem that has no name." The focus of this Arti-
cle is on women's enforced loss of personal names. It discusses the
namelessness of the "problem" as in the "woman problem"; in
other words, the namelessness of women themselves. In addition,
it is argued that the problem of women's personal names is, in it-
self, a problem that lacks a name. The ultimate aim of this Article
is, therefore, to name the problem of "the problem that has no
name."

Part I of this Article comments on the importance of names
and naming in feminism generally. Part II takes the first step in
naming the problem by describing various forms of discrimination
that have historically been perpetrated against women through
their names (first names, family names, formal tities, nicknames
and general forms of address). Part III discusses historic women

6 Friedan's theory is summarized by Dale Spender. See Dale Spender, Modern Feminist
Theorists: Reinventing Rebellion, in FEMINIST THEORISTS: THREE CENTURIES OF WOMEN'S IN-
TE.LLECTUAL TRADITIONS 367 (Dale Spender ed., 1983) [hereinafter Spender, Modern Femi-
nist Theorists].

7 See id.
8 See id.
9 This rationale was bolstered by numerous male-defined theories of female fulfill-

ment. See generally id.
10 See DAu SPENDER, MAN MADE LANGUAGE 183-90 (2nd ed. 1994) [hereinafter

SPENDER, MAN MADE LANGUAGE] (discussing, inter alia, terms such as "sexual harassment"
and "sexism").

11 See Spender, Modern Feminist Theorists, supra note 6, at 368. "'The problem without a
name,' and the 'invisibility' of women's lives and experiences, has become a foundation
stone of contemporary feminist thought. It was a major force in the emergence of con-
sciousness-raising groups." Id. (citing JOAN CASSELL, A GROUP CALLED WOMAN: SISTER-
HOOD AND SYMBOLISM IN THE FEMINIST MOVEMENT (1977)).
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who have rejected customary naming practices by naming them-
selves. In addition, this section reviews the names that men have
used to label such women in retaliation. This Article concludes
with a declaration of hope that, having been recognized and
named, the problem of women's names may now be redressed.

I. NAMING THE POWER OF NAMING

A. Naming, Power, and Law12

"Language is the system through which we are all socialized."13

Born into language, we must adopt its functioning system in order
to produce meaning, communicate with others, and shape our
perceptual universe.14 It follows then that "nothing exists con-
cretely in human thought ... until it exists as a word, name gone
general, a conventionalized set of sounds, oral or otherwise re-
corded."' 5 Problems arise, however, when the power of naming
lies in the hands of only one part of the population. When lan-
guage encompasses mere fragments of a culture's reality, it be-
comes difficult, if not impossible, for those who are excluded from
'the language to articulate their own reality. For those individuals
who are denied the power of naming their own reality, doubt arises
as to the validity of their observations, experiences, and percep-
tions. They themselves are likely to dismiss their own reality, be-
cause few people are conscious that what they think and say is
circumscribed by the words and symbols at their disposal. Thus,
the power of naming is difficult to perceive, name, and resist.16

Seeing and naming the power of naming was Betty Friedan's
momentous contribution to modem feminist theory, when she re-
ferred to "the problem that has no name." Subsequent scholars
explained, however, that the reason why the "problem" had no
name was because the so-called problem was not a problem for
men, who are the ones who provide names. 7 Thus, in a male-dom-

12 Kate Musgrave coined the acronym "LAW" to mean "Ladies Against Women,"
defining the acronym as "1980s American troops organized to satirize anti-feminist groups;
motto: 'I'd rather be ironing,' slogan: 'Misterhood is powerful.'" Kate Musgrave, Eve
Names Names: Feminist Neology and How to Do I 15 WOMEN & LANGUAGE 27, 30 (1992).

13 Joyce Penfield, Introduction to WOMEN AND LANGUAGE IN TRANSrION Xi (Joyce
Penfield ed., 1987) [hereinafter Penfield, Introduction].

14 See id. at xi-xviii.
15 Frederic G. Cassidy, A Note of Names and Censors, 41 NAMES 262, 263 (1993) ("[T]he

naming process is one that confers conceptual being.").
16 See Penfield, Introduction, supra note 13, at xi.
17 The reference here is chiefly to white men. See generally sources cited in Spender,

Modem Feminist Theorists, supra note 6, at 367; CAsEY MILLER & KATE SwwT, THE HANDBOOK
OF NONSEXIST WRrrNG 3 (1980) ("Every language reflects the prejudices of the society in
which it evolved. Since English, through most of its history, evolved in a white, Anglo-
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inated society knowledge that becomes public and legitimated is
exclusively the knowledge of men. In this way, all public knowl-
edge is based on men's experiences and reflects men's perspectives
and priorities. This phenomenon explains the absence of a body
of accepted knowledge to express a problem experienced solely by
women.

In 1973, Mary Daly argued that the world was so extensively
defined by men that, in effect, women had had the power of nam-
ing stolen from them.'" Consequently, Daly taught women how to
rename and reclaim their power of naming.'" In addition, Ad-
rienne Rich wrote about re-vision, which she defined

as the act of looking back, of seeing with fresh eyes... how we
live, how we have been living, how we have been led to imagine
ourselves, how our language has trapped as well as liberated us,
how the very act of naming has until now been a male preroga-
tive, and how we can begin to see and name. 20

Dale Spender expounded on one of the most pervasive (and
pernicious) rules that has been encoded in our language; namely,
the basic semantic rule of male-as-norm. According to this rule, we

Saxon, patriarchal society, no one should be surprised that its vocabulary and grammar
frequently reflect attitudes that exclude or demean minorities and women."). For a discus-
sion of this dynamic in relation to racial minorities, see Kimberle Crenshaw, Race, Reform
and Retrenchment: Transformation and Legitimation in Antidiscrimination Law, 101 HAv. L.
REv. 1331, 1346-47 (1988) ("[S]ocietal adoption of racial equality rhetoric does not itself
entail a commitment to end racial inequality.... Society's adoption of the ambivalent
rhetoric of equal opportunity law has made it that much more difficult for Black people to
name their reality."). This Article will not further examine this racial element, however,
because the goal of this article is to discuss men's power to name women within their own
communities, and not between communities.

18 See MARY DALY, BEYOND THE FATHER: TOWARD A PHILOSOP1HY OF WOMEN'S I IBERATION
8-10, 47-49 (1973).

19 See MARY DALY, GYN/EcoLocY 9-10 (1978).
The title Gyn/Ecology is a way of wrenching back some wordpower.... The
spinning process requires seeking out the sources of the ghostly gases that have
seeped into the deep chambers of our minds. "The way back to reality is to
destroy our perceptions of it," said Bergson. Yes, but these deceptive percep-
tions were/are implanted through language - the all-pervasive language of
myth, conveyed overtly and subliminally through religion, "great art," litera-
ture, the dogmas of professionalism, the media, grammar. Indeed, deception
is embedded in the very texture of the words we use, and here is where our
exorcism can begin.

Id.
20 Adrienne Rich, When We Dead Awaken: Writing as Re-Vision, in FEMINISM: A READER

369, 369 (Maggie Humm ed., 1992).
A new generation of women poets is already working out of the psychic energy
released when women begin to move towards what the feminist philosopher,
Mary Daly, has described as the "new space" on the boundaries of patri-
archy.... Women are speaking to and of women in these poems, out of a newly
released courage to name, to love each other, to share risk and grief and
celebration.
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are required "to classify the world on the premise that the standard
or normal human being is a male one. ' 21 Thus, in a patriarchal
society women are deemed unusual, aberrant and "other," simply
because they are not men.22 As a result, women and girls in a patri-
archal society are injured both psychologically and materially.

Having named the problem, and located its source, the next
historical step was the development of a strategy to combat the
problem. Feminist scholars began the ceaseless interrogation of
"man made language '23 in order to uncover the myriad of ways in
which men have turned their power of naming against women.
They revealed language that "creates, constitutes, promotes, or ex-
ploits irrelevant or impertinent marks of distinction between the
sexes."24 In addition, feminist scholars exposed language that "ig-
nores," "defines," and "depreciates" women. 25 Feminists developed
numerous names for this male-produced, male-controlled lan-
guage: sexist language, patriarchal language, the oppressor's lan-
guage, he/man language, Manglish, and sex of the mind
language.26

In response to their findings, feminist scholars endeavored to
rename language with names including non-sexist language, gen-
der-free language, inclusive language, sex-fair language, and even
not-so-sexless women's language.27 In so doing, women began to
comprehend the value of naming as a tool of empowerment. 28

21 SPENDER, MAN MADE LANGUAGE, supra note 10, at 23. "Hence our fundamental classi-
fication scheme is one which divides humanity not into two equal parts (if two is to be the
significant number) but into those who are plus male and those who are minus male." Id.
See also infra notes 159-62 (discussing the use of the male generic form).

22 The idea of women as "other" applies to the evolution of language, especially with
regard to the use of generic pronouns and words. See infra Part II.D (discussing the dis-
criminatory effects of using generic pronouns and names); see also MONIQUE WrTG, LES
GUERRILLEREs 131 (1973) ("They say, take your time, consider this new species that seeks a
new language. A great wind is sweeping the earth. The sun is about to rise. The birds no
longer sing. The lilac and violet colors brighten in the sky. They say, where will you
begin.").

23 This is the title of Dale Spender's well-known book on the topic. See supra note 10.
24 Mary Vetterling-Braggin, Introduction to SExIsr LANGUAGE: A MODERN PHILOSOPHICAL

ANALYSIS 3 (Mary Vetterling-Braggin ed., 1981).
25 Nancy M. Henley, The New Species That Seeks a New Language: On Sexism in Language

and Language Change, in WOMEN AND LANGUAGE IN TRANSTON 3-5 (Joyce Penfield ed.,
1987).

26 The sources of some of these terms are traced by Kate Musgrave. See Musgrave, supra
note 12, at 27-31. "He/man language" was coined by Wendy Martyna, who defined the
term as the "patriarchal reality behind allegedly sexless nouns/pronouns." Id. at 30. "Man-
glish" was coined by Varda One, who defined the term as "English as used by men to
perpetuate male dominance over women." Id.

27 See id. at 30.
28 Joyce Penfield suggests that such language may, in fact, be an avenue to a new femi-

nist nationalism. See Penfield, Introduction, supra note 13, at xiii.
In the past two decades feminists have struggled for the right of self-determina-
tion and self-definition in a male-dominated society.... [T]o some extent their
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Subsequently, the concept of naming as power has been explored
in a wide range of disciplines.29

One area in which naming and the power to name are particu-
larly important is law. First, both law and naming are intimately
related to social control and the distribution of power in society.30

struggle is similar to one of the strongest intellectual forces in history - the
evolution of modem nationalism. In Europe, language consciousness played a
prominent role in the achievement of equality and independence through na-
tionalism. Part of this evolution in the nineteenth century meant breaking
away from the intellectual and social shackles of superimposed languages as
national languages began to develop. I am arguing that there are some attrib-
utes inherent in the struggle for language self-determination present in the
initial stages of nationalism which can lead to an historical understanding of
the role of language in the feminist experience.

Id See Nan Van Den Bergh, Re-Naming. VehicleforEmpowerment, in WOMEN AND LANGUAGE
IN TRANSITION 130 (Joyce Penfield ed., 1987).

29 See Martha Minow, The Supreme Court 1986 Term - Foreward: Justice Engendered, 101
HARv. L. REV. 10, 61 (1987)

Leading feminists have contributed incisive critiques of the unstated assump-
tions behind political theory, law, bureaucracy, science, and social science.
Their work exposes the dominance in field after field of conceptions of human
nature that use the male as the reference point and treat women as "other,"
"different," "deviant," "exceptional," or "baffling." Feminist work has thus
named the power of naming and has challenged both the use of male measures
and the assumptions that women fall by them.

Id.
30 See, e.g., Patricia A. Tidwell & Peter Linzer, The Flesh-Colored Band-Aid - Contracts,

Feminism, Dialogue and Norms, 28 Hous. L. REv. 791 (1991) (critiquing contract law and
remarking on women's exclusion from language and naming). The Article cites the story
of Genesis 2:20: "And Adam gave names to all cattle, and to the fowl of the air, and to every
beast of the field...." Id. at 801 n.54 (quoting Genesis 2:20). See David R. Dow, Law School
Feminist Chic and Respect for Persons: Comments on Contract Theory and Feminism in the Flesh-
Colored Bandaid, 28 Hous. L. REv. 819 (1991) (criticizing feminist scholars for their think-
ing regarding the relationship between the power of naming and the dominance of men).

In Genesis, the first book of the Bible, before God has made Eve from the rib of
Adam, He makes animals: wild beasts, cattle, birds of the sky, and fish. In
Chapter 1, Adam is as yet unnamed, he is simply referred to as a "man." God
parades the various animals in front of the man (not yet called Adam), and the
man gives them names. That the man named the animals reflects, of course,
that he, alone among the animals, has language. But the power of language
and hence the power to name are connected only distantly to the literal power,
the physical power, that man has over the animals: the ability of man to exercise
dominion, to cause animals to become extinct, to save them from extinction, to
create natural disasters that kill animal life, and to save animal life from our
folly. To be sure, all of these things demonstrate man's power; nevertheless,
they reflect a power that, while perhaps mirrored in language, remains distinct
from language. That man names the animals is evidence of his power over
them, but not the cause of that power.

Id. at 835-36. Drawing on the words of the sages, Dow demonstrates that Adam bestows the
name "woman" (or "isha," which was etymologically derived from "ish," the Hebrew word
for man) on his newly-created partner. See id. at 836. Dow argues that Adam's choice of
appellation emphasizes man's understanding that the two creatures are equal. See id. at
837. In support of his interpretation, Dow shows that Adam did not name himself"Adam"
until he had given his partner the name "Eve," thereby indicating that until Eve is created,
Adam was incomplete. See id. at 836.

There is a sense, then, that man needs woman at the very moment that he
becomes conscious of his own being - at the very moment that he becomes a
particular being.... The text also offers reasons to believe not merely that the
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Second, the primary tool of law is names; that is, words, terms, la-
bels, and language." It follows that if language itself is not neutral,
neither is law.32 Similarly, it can be inferred that if language gener-
ally excludes and disempowers women, it is women who will be ex-
cluded from the full protection of the law.33 Moreover, the power
of law to shape and legitimatize social realities strengthens the ef-
fect that the particular words of a law already have on the shaping
of "reality." Thus, law not only reflects existing discrepancies in
power as manifested in language, it also works to perpetuate these
injustices.

In the realm of law, namelessness and powerlessness to name
have far-reaching consequences. For instance, recognition of
names in law is required in order for an individual to address a
court in the first place - one must be recognized as a "legal per-
sonality."34 Even then, the manner in which the law describes and
defines that personality is consequential.35 In addition, recogni-

sexes were equal, but that, in certain respects, woman was superior.... All of
this suggests that it is a mistake of oversimplification to intimate that the text of
Genesis provides authority for the proposition that the power of naming tells us
all we need to know about the exercise of power, or even that it tells us very
much at all. Similarly, it would be equally hazardous to infer that power is
absent merely because the power to name resides elsewhere. Thus, when
Martha Minow, and Patricia Tidwell and Peter Linzer following her, say that the
power of naming is a power that has long been the prerogative of men, they are
not really wrong; they are just a bit beside the point.

a at 837-38.
3' See Haig Bosmajian, Sexism in the Language of Legislatures and Courts, in SEXIsM AND

LANrUAGE 77 (Alleen Pace Nilsen, et al., eds., 1977). However, "[a]lthough the written law
that is found in constitutions, statutes, judicial decisions, and other authoritative docu-
ments is made up of words, 'the law' is not generally approached as a problem of lan-
guage." Katherine dejong, On Equality and Language 1 CkNADIANJ. WOMEN & L. 119, 119
(1985) (discussing legal communications as "language" in an attempt to uncover the con-
nection between male domination, language, and legal formulations).

32 See Cheryl B. Preston, This Old House: A Blueprint for Constructive Feminism, 83 CEO.
L.J. 2271, 2281 (1995).

The traditional legal structure is, after all, the house thatJack built. Enormous
consequences have resulted from Jill's absence during the process. Whether
we are talking about malt, rats, cats, dogs, cows, maidens, men, cocks, priests, or
marriage in Jack's story, they all relate back to Jack's building of the house.
Likewise, legal theories, methods, practices, and traditions all relate back, in a
variety of ways, to Jill's absence in the process of building law.

Id. See also de Jong, supra note 31, at 120 (proposing that the shape and meaning of lan-
guage are no more random than are the shape and meaning of law, and that both disci-
plines reflect and affect the status of women).

33 See Preston, supra note 32, at 228-81.
34 Traditionally, slaves, children, and married women were denied such recognition,

and could neither sue nor enter contracts in their own names. See infra note 135 and
accompanying text.

35 "Legal, political and religious language: the words, names, labels, phrases, defini-
tions we use when we talk and write to and about each other influence how we see our-
selves and how others perceive us." Bosmajian, supra note 31, at 77. Bosmajian
demonstrates the ways in which the language of law and politics have acknowledged wo-
men as inferior to men, thereby keeping "women in the-r place." Id. See, e.g., Martha
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tion of a legal "cause of action" is a necessary prerequisite for a
claim to be made before a court.3 6 In order to be redressed, there-
fore, a harm must possess a name in law.3 7 One need only look at
workplace sexual harassment,3 8 date rape,39 domestic violence,4"
marital rape,4' and adultery42 to comprehend the importance of
naming a harm.43 While these harms have long existed in society,
their visibility as acts and as harms increased only after the law as-
signed them names. The possibility of redress was only then born.

B. Proper Names, Power and Law

Until now, this Article has discussed a specific type of name:
words. The basic difference between names and words is that
names confer particular being or individual identity, while words

Fineman, Images of Mothers in Poverty Discourse, 1991 DUKE LJ. 274, 274 (discussing how
contemporary poverty reform discourse casts single motherhood as pathological and as the
primary explanation for poverty); Martha Minow, Words and the Door to the Land of Change:
Law, Language, and Family Violence, 43 VAND. L. REv. 1665, 1665 (1990) (discussing the need
to alter the language ofjudges and lawyers in matters of domestic violence to include the
more intimate and sensitive language of literature and popular lyrics); Regina Austin, Sap-
phire Bound, 1989 Wis. L. REv. 539, 540 (discussing the negative images of black women in
legal literature).

36 See FED. R. CiV. P. 12(b) (6) (instructing that a defendant may make a motion to
dismiss if a plaintiff "fail[s] to state a claim upon which relief can be granted").

37 "An injury uniquely sustained by a disempowered group will lack a name, a history,
and in general a linguistic reality." Robin L. West, The Difference in Women's Hedonic Lives:
A Phenomenological Critique of Feminist Legal Theory, 3 Wis. LJ. 81, 85 (1987).

38 Dale Spender writes that names, such as "sexual harassment" are "essential for the
construction of reality." SPENDER, MAN MADE LANGUAGE, supra note 10, at 163. "By as-
signing names, we impose a pattern and a meaning which allows us to manipulate the
world." Id. Kate Musgrave attributes the term "sexual harassment" to Lin Farley, and de-
fines the term as "imposed sexual requirements in an employment context of unequal
power relationships; collectively coined word that is women's sole contribution to the legal
lexicon." Musgrave, supra note 12, at 29. In the course of my own studies, however, the
wide-spread acceptance of the term has been attributed to Catharine MacKinnon.

39 See PATRICIA SMrH, FEMINIST JURISPRUDENCE 241 (1993) (noting that date rape has
been recognized as a cause of action).

40 See id. at 537 (explaining that domestic violence has been acknowledged as a cause of
action).

41 See id. at 241 (noting that marital rape has been accepted as a cause of action).
42 In the pre-Christian world, notably Roman law, which so profoundly influenced

European legal history, only a wife was capable of committing adultery (i.e., of
breaking the marriage bond). The very same act on the part of the husband
had no name in the language of the law, as long as he did not violate the
marriage of another man.

Ursula Vogel, Whose Property? The Double Standard of Adultery in Nineteenth-Century Law, in
REGULATING WOMANHOOD 147, 148 (Carol Smart ed., 1992).

43 More recently, there has been an attempt to have "street harassment" recognized as
an actionable harm. See, e.g., Deirdre Davis, The Harm That Has No Name: Street Harassment,
Embodiment, and African American Women, 4 UCLAWOMEN'S L.J. 133, 162-55 (1994) (discuss-
ing the naming of "street harassment" as a crucial step towards erasing this constant source
of women's pain); Elizabeth Arveda Kissling, Street Harassment: The Language of Sexual Ter-
rorism, 2 DIScouRS.E & Soc'Y 451, 456-57 (1991) (noting the importance of naming "street
harassment" in order to recognize it as a harm against women).
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refer generally to beings or identities.44 Accordingly, all words are
derived from names. Perhaps that is why it was understood, as
early as 400 B.C., that "[t]he beginning of all instruction is the
study of names. '45 Thus, the focus of this Article is not general
names that refer to general things. Instead, this article concen-
trates on proper names that refer to individuals, specifically the
proper names of women.

Proper names cannot be dismissed as mere words. Philoso-
phers, writers and social scientists have all commented on the uni-
versal significance of possessing a name.46 For instance, Elsdon C.
Smith asserts:

For most of us, a name is much more than just a tag or a label.
It is a symbol which stands for the unique combination of char-
acters and attributes that define us as an individual. It is the
closest thing that we have to a shorthand for self-concept.47

Our identities and our perceptions of ourselves and of others are
greatly affected by the names we are called and the words with
which we are labeled.48 Similarly, anonymity - the absence of a
name - has far-reaching consequences. Namelessness entails dep-
rivation of identity, humanity, and existence:49  "[t]here is no
human being so wretched as to have no name of his own."' 0

If naming in general correlates with societal power, the power
to name another individual must imply an even larger degree of
authority. To be named by someone else means that the naming
person exerts some measure of control over the named person's
existence. For instance, parents are entrusted with authority over
their children; they are responsible for the care, training and edu-
cation of an initially helpless person. Thus, it is parents who name

44 "The move from name to word comes with the discovery that there are other similar
things." Cassidy, supra note 15, at 262.

45 ELSDON C. SMIrr, THE STORY OF OUR NAMES 277 (1950) (quoting Antisthenes).
46 "We know of no people or race in the world today among whom the usage of proper

names in some form is totally lacking." FRANK NUESSEL, THE STUDY OF NAMES: A GUIDE TO
THE PRINCIPLES AND Topics 3 (1992) (quoting ERNST PULGRAM, THEORY OF NAMES 3-5
(1954)).

47 SMITri, supra note 45, at 38.
48 See NuESSEL, supra note 46, at 5 ("[G]iven names, surnames, nicknames and assumed

names have numerous important significances in the development of individuals, and
often give clues to their attitudes toward themselves and others with whom they have been
closely associated.").

49 See id. at 3. Bosmajian explained that our revulsion for numerical identification of
people (i.e., slaves and prisoners) is due to our view that such identification "is a negation
of [the individual's] humanity and... existence." Id. (quoting Haig Bosmajian, Sexist Lan-
guage, in THE LANGUAGE OF OPPRESSION 47 (Haig Bosmajian ed., 1974) [hereinafter Bos-
majian, Sexist Language]).

50 NEUSSEL, supra note 46, at 3.

1998]
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their children. The power that parents wield over their children is
a microcosm of the naming process within society, and likewise pa-
rental authority is shaped by society. In other words, personal
names encompass socio-political dimensions.M Personal naming,
therefore, allows only the minimal amount of free choice and indi-
vidual decision-making. While names themselves are powerful, how
we are named - that is, the naming system that governs the con-
ferral of names - is what really guarantees the power of our
names. 52 "Consequently, the act of naming another implies that
the naming group has a measure of control.... Parents name chil-
dren. Masters name slaves. Majorities name minorities. '53  Haig
Bosmajian observed that "the power that comes from names and
naming is related directly to the power to define others - individ-
uals, races, sexes, ethnic groups."5 4 Furthermore, throughout his-
tory the importance of naming has been recognized by tyrants and

51 See SHARON LEBELL, NAMING OURSELVES, NAMING OUR CHILDREN: THE LAsT NAME
DILEMMA 6 (1988) ("Our names are at once intensely private and unavoidably public. To
almost the same degree that our names belong to ourselves, they also belong to the people
- strangers and intimates - who call us or know us by a particular name.").

52 Planiol, a leading French law commentator, observed that a name is not an individ-
ual right, but that a name is established as a police institution in the interest of society in
general, not the individual. See Ralph Slovenko, Overview: Names and the Law, 32 NAMEs
107, 108 (1984) [hereinafter Slovenko, Names and the Law) (citing M. PLANIOL, TRAmTE
ELEMENTAIRE DE DRoIT CIVL I 397 (1899)).

53 NUESSEL, supra note 46, at 3-5. Different naming powers of disparate groups in soci-
ety should always be examined simultaneously, because they interact. For instance, in
many cases the loss of identity by a female member of an oppressed culture is multiple.
This is a particularly important theme in the writings of black feminists scholars. See, e.g.,
BELL HOOKS, TALKING BACK: THINKING FEMINIST, THINKING BLACK (1989); Crenshaw, supra
note 17, at 1351. For a discussion about loss of name as loss of identity, see Arua E. Arua,
Marital Naming in the Ohafia Igbo Society, 15 WOMEN & LANGUAGE 8 (1992) (discussing how
English-speaking naming practices - specifically the woman's loss of her maiden name
and adoption of the honorific title "Mrs." - are promoted by Western education and the
administrative machinery of Nigeria). See generally Kehinde Yusuf, English Imposed Sexism in
Yoruba Language: The Case of 'Baby'and 'Aya,' 12 WOMEN & LANGUAGE 27 (1989) (discussing
how, by virtue of the contact between the English language and Yoruba, the sexist struc-
tures of the English words "baby" and "Mrs." are being imposed on non-sexist correspond-
ing aspects of Yoruba language). For a discussion about multiple discrimination naming
practices against Latino women, see generally Yvonne M. Cherena Pacheco, Latino Sur-
names: Formal and Informal Forces in the United States Affecting the Retention and Use of the
Maternal Surname, 18 T. MARsHALL L. REv. 1 (1992) (discussing the "double-discrimination"
experienced by Latino women in American society when they are forced to adopt Western
naming practices and relinquish their own double-barrel surnames; that is, they must drop
their mothers' surnames). See also GERDA LERNER, THE CREATION OF PATIARCH-Y 9 (1986)
[hereinafter LERNER, CREATION OF PATRIARCHY] (arguing that "[m]en learned to institute
dominance and hierarchy over other people by their earlier practice of dominance over
the women of their own groups. This found expression in the institutionalization of slav-
ery, which began with the enslavement of women of conquered groups.").

54 NUESSEL, supra note 46, at 3 (quoting Bosmajian, Sexist Language, supra note 49, at
47).
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by liberation movements that have struggled with the consequent-
ial significance of self-determination through self-labeling.5"

A naming system, therefore, serves as a reflection and manifes-
tation of the power relations among and within groups in society.
Based on this premise, two conclusions may be drawn. First, in
light of the power dimensions implicated, the law will have an in-
terest in regulating personal names and naming practices in soci-
ety. In fact, personal names historically have been carefully and
strictly regulated by societal dictates, religious customs and the
law. 6 Traditionally, the law has decided issues such as who can
name whom and which name is proper.57 Second, "in patriarchal
societies the shapers [of language] have been men."58 The result-
ing combination of these two conclusions is devastating for women
and their power to name. Kenneth Karst explained that "[t]he
process by which law confers legitimacy on a structure of domina-
tion and dependency is primarily a system of symbols. For a court
to add the judiciary's own special imprimatur of legitimacy on the
symbolism of women's dependency is particularly destructive."59

This combination of law and social control is so destructive
that, though other oppressed groups have succeeded in their fight

55 See generally Robert M. Rennick, The Nazi Name Decrees of the Nineteen Thirties, 18 NAMES
65 (1970) (tracing German anti-Semitism as reflected in names decrees in the nineteenth
century culminating in the Nazi Name Decrees of the 1930s); NUESSEL, supra note 46, at 4
(discussing the fact that slaves perceived self-naming as a mark of liberation). "In the case
of colonial powers that have conquered a particular territory, much as certain European
nations did in Africa, the naming authority meant subjugation of the indigenous popula-
tion." Id. See also EuGENE D. GENOVESE, RoLLJoRDAN, ROLL 444 (1974) (discussing slaves'
names and their significance); infra note 421 (discussing liberation names of black
Americans).

56 See infra note 122 and accompanying text (discussing first names); see also infra notes
417-21 and accompanying text (discussing surnames).

57 See generally Robert M. Rennick, Judicial Procedures For a Change-of-Name in the United
States, 13 NAmEs 152 (1965) (explaining that a change of name may be accomplished
through common law procedures in most American states, and noting that at least thirty-
five states require that a reason for the change be stated).

58 Deborah A. Duggan, et al., Taking Thy Husband's Name: What Might it Mean, 41
NAMES 87, 96-97 (1993) (quoting CASEY MILLER & KATE SWivrt, WORDS AND WOMEN (1976)).

59 Kenneth Karst, A Discrimination So Trivia" A Note on Law and the Symbolism of Women's
Dependency, 35 OHIo ST. LJ. 546, 552 (1974) [hereinafter Karst, A Discrimination So Trivial].
Historically, it has been the prerogative of the law to prescribe and proscribe language. See
Cassidy, supra note 15, at 264.

Since individuals are constantly seeking areas of freedom or undiscipline that
may work against their fellows, society feels the need to set limits to the public
expression of certain words and names. In ancient Rome, the officer assigned
the task was a censor. He had to count people (censere- "to take the census") but
also, as a special assistant to a judge, to execute matters of public record and
material value. He also became an inspector of public morals and conduct.
Thus, he had to decide what was good for society and to ban what was not. One
can see that the power of a censor could be considerable. People with ideas,
especially unconventional ones, could easily be considered dangerous.



332 CARDOZO WOMEN'S LAW JOURNAL [Vol. 4:321

to attain a name, women's struggle to self-name continues.6" The
reasons for this failure have yet to be fully explored, but whatever
they may be, the first step in solving a problem is naming it. In my
opinion, the problem of women's names has not yet been named;
at least not with any conviction.

C. The Problem That Is Never Named

One of the ways in which women and girls are prejudiced in
language is simply by being ignored or excluded from the topics of
discourse. 1 Women's issues are not a priority, and so it is with the
topic of women's names.

Although it is true that the topic of names is generally ne-
glected by most professions,6 2 it is particularly true of issues related
to women's names.63 Despite the fact that the matter is occasion-

60 The basic civil liberty to call oneself what one chooses has been an aspect of
gender equity debated for over two centuries and is still in the process of clarifi-
cation. Since surnaming practices parallel the historical struggle for gender
equity, the critical examination of such efforts reminds us of the gains which
have been achieved, as well as the struggles that remain.

Joyce Penfield, Surnaming. The Struggle for Personal Identity, in WOMEN AND LANGUAGE IN
TRANsMON 117, 118 (Joyce Penfield ed., 1987) [hereinafter Penfield, Surnaming].

61 See Henley, supra note 25, at 3-5 (discussing the omission of references to girls - or
even sex-unspecified persons - in children's textbooks).

62 The study of proper names is called onomastics. See NUESSEL, supra note 46, at 5.
Although onomastics is one of the truly interdisciplinary topics, it appears that when the
formal study of names is embarked upon, it is usually approached from one of four direc-
tions. The most commonly adopted approach is etymology. "[Tihe study of names has
remained at the periphery of formal linguistic theory, simply because questions and issues
that involve names are different from those that relate to linguistic theory." Id. at 5-6. A
second approach is psychology. "In spite of their importance in everyday life, personal
names have been largely neglected as objects of investigations by psychologists. This ne-
glect is difficult to account for, but it may be partly due to the fact that we tend in our
culture to take personal names for granted." Andrew M. Colman, et al., PsychologicalFactors
Affecting Preferences For First Names, 28 NAMES 113, 113 (1980). A third approach is socio-
anthropology, and a fourth approach is law. See Arthur Scherr, Change-of-Name Petitions of
the New York Courts: An Untaped Source in Historical Onomastics, 34 NAMES 284, 284 (1986)
("One of the most interesting and least-discussed aspects of onomastics is the process
whereby individuals legally change their proper names, and the motives involved.").

63 See Duggan et al., supra note 58, at 98.
Relatively little empirical research exists on issues related to women's marital
names compared to what is known about other types of personal names. Per-
haps the custom of a married woman taking her husband's name has become
so entrenched in North America that it has escaped scrutiny. Another possibil-
ity is that relatively few scholars have believed the topic of women's marital
names to be important enough to warrant scrutiny.

Id. See also E. D. Lawson, Women's First Names: A Semantic Differential Analysis, 22 NAMS 52,
52 (1974).

The important psychological aspects which impel the study of men's names
should apply equally well to women's names. But while there are a number of
reports on men's names, systematic studies of women's names are fewer, possi-
bly because of the difficulties in studying women's names. Women's names
shift more in popularity and there is a greater variety of their names.

Id. See also Pacheco, supra note 53, at 31-32 (discussing multiply-prejudiced women).
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ally - and sometimes officially - verified, the problem still lacks a
single, well-known name. While "patronymy" appears to be the
one most used, this term exclusively applies to family names.6 4 In
fact, the problem is broader than that contemplated by patronymy.
Moreover, the term patronymy is seldom mentioned.

The reason for this silence is speculative. One might under-
stand that men's silence is a consequence of human tendency to
ignore privilege when one possesses it.65 But here, in light of the
diametrical opposition of the sexes - women's loss is man's gain
- it appears that men's silence is a result of their unwillingness to
see, and a refusal to relinquish, their privilege. 6 Women also do
not talk about patronymy. Even the most ardent feminists are
likely to mention the injustice only in passing, or as an analogy for
some other harm.6 7 Rarely is the matter dealt with in any depth.68

Perhaps this silence can be attributed to the fact that most women
are inadvertently practicing some form of male-dictated naming

The Latina is injured because society has imposed an involuntary name change
upon her. Because the scholarship of name issues does not address her issues
of involuntary name change, the Latina who discovers its omission receives a
second injury. The failure of name scholars to recognize the issue of the Latina
family name as valid tends to further exclude Latinas from the visibility and
identity that recognition of their full name would give.

Id. In the field of feministjurisprdence, there have been several exceptions. See, e.g., UNA
STANNARD, MRS. MAN (1977); Priscilla Ruth MacDougall, The Right of Women to Name Their
Children, 3 LAw & INEQ.J. 91 (1985); LEBELL, supra note 51; SusANJ. KUPPER, SURNAMES FOR
WOMEN: A DECISION-MAKING GUIDE (1990); MARY LASSITER, OUR NAMES, OUR SELVES: THE
MEANING OF NAMES IN EVERYDAY LIFE (1983). In the 1970s, various law review and law
journal articles were written on the topic of a woman's right to retain her birth name after
marriage. See infra note 121. More recently, there have been articles on a woman's right to
name her children. See infra notes 70, 80-82, 103 and 184.

64 According to Webster's Ninth New Collegiate Dictionary, a "patronymic" is defined
as "a person's name that is taken from the name of the father or a male ancestor." WEB-
STER'S NINTH NEW COLLEGIATE DICTIONARY 867 (1987).

65 For a discussion of this aspect of language oppressions, see generally Stephanie M.
Wildman & Adrienne D. Davis, Language and Silence: Making Systems of Pivilege lisible, 35
SANTA CLARA L. Rxv. 881 (1995).

66 See LBELL, supra note 51, at 14-15.
As is so often the case with a privilege, to those who possess it, the privilege
seems like a fact of life, a birthright. Men are the victors claiming the right
prize, their right to a continuous name and the secondary right of imprinting
their name on others .... The fallacy of privilege, its blind spot, is that those
who have it, even those with the awareness that others don't, can't envision a
state of affairs wherein they are losers. Those with privilege build a fortress of
entitlement around their privilege which gets passed off as a natural
deservingness.

Id.
67 See, e.g., Frances E. Olsen, The Family and the Market: A Study of Ideology and Legal

Reform, 96 HARV. L. REv. 1497, 1506-07 (1983) (examining women's failure to use the term'patronymy"); Paulette M. Caldwell, A Hair Piece: Perspectives in the Intersection of Race and
Gender, 1991 DUKE L. REV. 365, 386-87 (comparing a married woman's choice of surname
with a Black woman's decision to braid her hair).

68 The most notable exceptions are listed above.
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custom.6 9 Another reason might be the apparent impasse with re-
gard to possible alternatives."° Or perhaps even considering other
alternatives is too great a threat to the social order.71 Whatever the
motivation behind it, one consequence of the conspiracy of silence
is that it excludes any serious challenge from discussion or even
imagination. The time has come, therefore, to name - loud and
clear - the "problem that has no name."

69 See LEBELL, supra note 51 at 15-16.
Most women who follow patronymy's contract have long ago buried the realiza-
tion of the injustice done to them. Of course, it's very hard for women to face
the problems of patronymy - especially if they have already made patronymic
naming choices, such as giving their children their husband's last name or tak-
ing their husband's name, even "just socially."

Id. See also SPENDER, MAN MADE LANGUAGE, supra note 10, at 90-91.
In my research on language one factor which I often observed is that while
women may appreciate the parameters of male reality, men frequently cannot
appreciate the dimensions of female reality.... Men have generated the reality,
which women are required to share, and they do not usually have reason to
believe that their reality is questionable. This is not just because they can dis-
miss any alternative meanings which women may offer as "unreal" (or crazy and
neurotic) but because women may also collude in preserving the male illusions.

Id.
70 See Olsen, supra note 67, at 1533 n.134.

Some couples give their children a hyphenated last name composed of both
the mother's and father's surnames. This system would seem to be a considera-
ble improvement over using just the father's surname. Of course, in seven gen-
erations someone could have a name composed of 28 surnames connected by
27 hyphens. The results after only three generations, however, might sound
very dignified: Frances Elisabeth Olsen-Dige-Sorensen-Andersdatter-Hood-Mc-
Intyre-Licht-Pfeifer.

Id. See also JANE GALLOP, READING LACAN 14 (1985).
[A]lthough in theory it has been quite clear that we [women] must reject patri-
archal identity as it is manifested in the patronym, in practice the "problem in
naming," in terms of our children's and our own names, has remained a big
problem, with no clear solution being generally put into practice, however
clever some seem in theory.

Id. But cf. Beverly S. Seng, Like Father, Like Child: The Rights of Parents in Their Children's
Surnames, 70 VA. L. REV. 1303 (1984) (arguing for a presumption favoring compound
names for young children); LEBELL, supra note 51, at 13 (proposing a "bilineal solution,"
whereby people who marry keep their own last name; girls take their mothers' last names,
boys take theirs fathers' last names, girls take their fathers' last names as middle names,
and boys take their mothers' last names as middle names).

71 Thus, a conspiracy of silence ensures that patronymy remains unnamed. "To recog-
nize patronymy even as a topic of conversation is to violate the implicit assumption that you
aren't supposed to talk about patronymy at all. Patronymy demands that it be treated as a
foregone conclusion." LEBELL, supra note 51, at 14. See also MARTHA T. ZINGE & KEVIN E.
EARLY, NAMELESS PERSONS: LEGAL DISCRIMINATION AGAINST NoN-MARrrAL CHILDREN IN THE
UNITED STATES 5 (1994) (noting that "the opposition to nonsexist language persists 'be-
cause changes in language . . . signal widespread changes in social mores.'" (quoting
MILLER & SwiFr, supra note 58, at 4).
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II. THE SEXISM IN WOMEN'S NAMES

A. Deprecating Women and Women's First Names

One of the manifestations of man-made language is the depre-
cation of women. The deprecation of women in the English lan-
guage is seen in the connotations and meanings of words applied
to female and male things. "Female" connotes adjectives, such as
"pretty" and "nice," as opposed to "masterful" or "brilliant."72

"[T]rivialization accompanies many terms applied to females."73

While male-based terms suggest items of importance, like fraternal-
ism and mastermind, female-based terms are associated with small
items and items of little importance, such as "ladyfingers, ladybird,
[and] maidenhair fern."'74 In addition, "feminine endings -ess and -
ette are added to many words that are not in actuality male-limited,
resulting in trivialized terms, such as poetess, authoress, majorette,
and usherette."'75

This type of language has also been employed in the institu-
tions of law and politics in an attempt to keep women in their pro-
verbial place. Women have been systematically stereotyped as
inferior, infantile, and incompetent, thus ensuring that women will
be kept in a dependent and subservient relationship with men.76

Traditionally, this attitude has been reflected in the first names
given to women.

In most cultures, the act of naming a newborn infant repre-
sents a significant rite of passage in society and is usually marked by
some sort of religious ceremony. 77 In fact, the first formal regula-
tions regarding names were promulgated by religious authorities

72 See Henley, supra note 25, at 4 (citing Alleen Pace Nilsen, Sexism as Shown Through the
English Vocabulary, in SEXISM AND LANGUAGE (A-P. Nilsen et al., eds., 1977) [hereinafter
Nilsen, Sexism as Shown Through the English Vocabulary]; see also Musgrave, supra note 12, at
30 (defining "genderelect" as "sex-differentiated language use expressive of the social con-
struction of gender identity").

73 Henley, supra note 25, at 4. For a discussion of the word "trivial," see infra notes 485-
88 and accompanying text.

74 Henley, supra note 25, at 4 (citing A.P. Nilsen, Sexism as Shown Through the English
Vocabulary, supra note 72).

75 Alleen Pace Nilsen, Sexism in the Language of Marriage, in SEXISM AND LANGUAGE 133-
34 (A.P. Nilsen, et al., eds., 1977) [hereinafter Nilsen, Sexism in the Langage of Marriage].
Exceptions occur in words that reflect women's destinies, such as widow/er and bride/
groom. See id. at 136-39.

76 See Bosmajian, supra note 31, at 91 (explaining that one means of infantilizing wo-
men has been legally and politically identifying women with children, such as enacting laws
prohibiting the use of obscene language in the presence of women and children).

77 See NUESSEL, supra note 46, at 10. For instance, a christening ceremony is a formal
religious custom in which newborn infants are given a so-called Christian name. Similarly,
a baptism is a ceremony in which a child receives a given name. See id. at 9. Furthermore,
ajewish boy receives his name at his circumcision ceremony. See 4 ENCYCLOPEDIAJUDAICA
1052 (1971).
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and related to "first" or "given" names.7 8 Today, many countries
have followed historical and religious naming restrictions and have
disseminated legislation on the first names that parents may give
their children.79 Remarkably, Anglo-American common law has
granted wide individual discretion in self-naming and name
change, since the only proscriptions apply to intentional fraud, ob-
scenities and the use of numbers.8 0 Even in the absence of formal
legal restrictions, however, sex discrimination in first names per-
sists, because, as mentioned earlier, naming patterns are not deter-
mined by individuals but by general cultural and gender
constraints.

The first thing to note is that, despite a lack of official obliga-
tions, our society (like many others) places a weighty emphasis on
the fact that a name should reflect the sex of its subject.81

One of the most important things one can know about a person
is that person's sex. Indeed, it is the first thing one seeks to

78 One of the earliest and most important regulations regarding personal names was
enacted in 1562 by the Council of Trent. See LEBELL, supra note 51, at 77-78. As a defense
against the growing Protestant custom of giving children the names of characters in the
Old Testament, the Council decreed that Roman Catholic priests administering baptisms
must ensure that children be given only the names of Catholic saints. See id. This regula-
tion remains valid in canonic law, but is generally ignored. See id.

79 See id. at 78 ("Restrictive name laws have been in the legal codes of the various coun-
tries of Eastern Europe."); see also Ralph Slovenko, TheDestiny ofa NameJ. PSYCHIATRY & L.
227, 235 (Summer 1983) [hereinafter Slovenko, The Destiny of a Name] (discussing legal
and religious restrictions on name choices); Ralph Slovenko, Overview: Names and the Law,
32 NAMES 107, 111 (1984) (discussing the naming prohibitions in Argentina, France, Spain
and Switzerland). "[C]ountries prohibit 'ridiculous' or 'extravagant' names or those 'con-
wary to good morals.'" Ic Compare Roderick Munday, The Girl They Named Manhattan: The
Law of Forenames in France and England, 5 LEGAL STUDIES 331-44 (1985) (discussing British
regulation of first names) with Roderick Munday, The French Law of Surnames: A Study in
Rights of Property, Personality and Privacy, 6 LEGAL STUDiES 79-95 (1986) (discussing French
regulations of first names).

80 See Kristine Cordier Karnezis, J.D., Annotation, Rights and Remedies of Parents Inter Se
With Respect to the Name of Their Children, 92 A.L.R13d 1091 (1980); see also Robert M. Ren-
nick, On the Right of Exclusive Possession of a Family Name, 32 NAMES 138, 141 (1984) ("Any
other person can freely and legally assume the name, provided its use by another involves
no injury to the character, reputation, or property of a prior bearer and provided, further,
that it does not have a fraudulent purpose."). See generally Thomas M. Lockney & Karl
Ames, Is 1069 a Name?, 29 NAMES 1 (1981) (discussing Dengler v. Attorney General of Minne-
sota, 446 U.S. 949 (1980), in which the Court prohibited the use of a name that was com-
prised of numbers). In the United States, a person may choose a name that subjects him to
contempt, ridicule and inconvenience. "A number of commentators argue for legislation
that would control, in the interest of a child's future welfare, such instances of misplaced
humor that promoted a Texan by the name of Hogg to call his daughter Ima Hogg."
Slovenko, TheDestiny of a Name, supra note 79, at 235 (citing Robert M. Rennick, TheAlleged
'Hogg Sisters,' of Simple Ground Rules For Collectors of 'Odd Names,'30 NAMES 193, 195 (1982)).

81 "In many countries, the registrar of births will not permit a boy to be christened with
a girl's name and vice versa." Ralph Slovenko, Unisex and Cross-Sex Names, J. PSYcHiATRTy &
L. 249, 303 (Spring-Summer 1986) [hereinafter Slovenko, Unisex and Cross-Sex Names]. See
also Herbert Barry III & Aylene S. Harper, Evolution of Unisex Names, 30 Am. NAME Soc'v 15,
15 (1982) [hereinafter Barry & Harper, Evolution of Unisex Names] (discussing the separate
name lists maintained by the Saints of the Catholic Church).
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determine about a newborn. The first question is invariably "Is
it a boy or girl?" The next question is "What are you going to
name the child?"82

Thus, in Anglo-American society, given names traditionally and in-
tentionally reflect sex rather than age, race, parentage, 83 social sta-
tus or religion.84

This rule of nominal sex differentiation inheres invidious sex
discrimination and an invasion of privacy. Simply by revealing her
name, a woman is exposed to sexism that she might otherwise have
been shielded from; for instance, the discreditation of her profes-
sional qualifications85 and her susceptibility to obscene telephone
calls. For these reasons, some parents (particularly mothers) try to
insulate their daughters by giving them unisex names, thereby
making it more difficult to determine the sex of the bearer.86

Adversaries are quick to point out the disadvantages to a
sexless name, such as "sex-role confusion."87 It appears, however,
that the perceived disadvantages apply exclusively to men.88 For

82 Slovenko, Unisex and Cross-Sex Names, supra note 81, at 302. SeeJudith Butler, Intro-
duction toJuDrrH BUTRn, BODIES THAT MATrER 7-8 (1993). Builer argues that as soon as a
child is born into language it is no longer an "it," but a "she" or "he." See id "[1]n that
naming, the girl is 'girled'; brought into the domain of a language and kinship through
the interpellation of the gender." Id. at 7. Furthermore, Butler contends that the name is
not just a label. Instead, she posits, "the naming is at once the setting of a boundary, and
also the repeated inculcation of a norm." Id. at 8.

83 The exception to this tradition is the use of Jr., Sr., II, etc. See infra note 104 and
accompanying text (discussing the tradition and consequences of fathers naming their first
sons after themselves, and the use of Jr., Sr., I, II, etc.).

84 Nonetheless, first names have often been used as a site for political activism. See infra
note 421 and accompanying text (examining "liberation names" adopted by feminists in
the 1960s and 1970s).

85 See, e.g., Michele A. Paludi & Lisa A. Strayer, What's in an Author's Name? Differential
Evaluations of Performances as a Function of Author's Name, 12 Sax ROLES 353, 353 (1985)
(positing that an article written by a male was valued more positively than an article written
by a female).

86 See Slovenko, Unisex and Cross-Sex Names, supra note 81, at 256-70 (examining the
option of women to use ambiguous names and initials in their professional and political
endeavors, and as a safeguard against obscene calls); see also Lawson, supra note 63, at 50-51
("During the past few years there has been a shift to names which'have been called by some
writers, androgynous, by others, ambiguous."); Robert Baker, "Pricks,' and 'Chicks. A Plea For
Tersons,' in SExlsT LANGUAGE: A MODERN PHILOSOPHICAL ANALYSIS 170, 180 (Mary Vet-
terling-Braggin ed., 1981) ("[A]ny movement dedicated to breaking the bonds of female
servitude must destroy our ways of identifying and hence of conceiving of women....
Contemporary feminists should advocate the utilization of neutral proper names and the
elimination of gender from our language."). The custom of giving neutral family names as
first names existed in the Old South. See infra notes 365-67 and accompanying text.

87 Lawson, supra note 63, at 61. See Slovenko, Unisex and Cross-Sex Names, supra note 81,
at 303 ("[T]he names are resulting in confusion and often negative consequences for the
name bearers."). An additional disadvantage is the stereotype that becomes affixed to wo-
men who carry unisex names. See infra notes 88-89 and accompanying text.

88 A study by Barry and Harper revealed that more names for boys than girls become
unisex. See Herbert Barry III & Aylene S. Harper, Feminization of Unisex Names From 1960 to
1990,41 NAmEs 228, 229 (1993) [hereinafter Barry & Harper, Feminization of Unisex Names];
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instance, research has shown that women known by masculine
names are less anxious and less neurotic"9 and may find advantage
in the workplace.9" In contrast, men with ambiguous names are
unlikely to find any advantage in the workplace and, by and large,
tend to find it upsetting.9 ' In any event, it appears society has de-
vised ways to deprive women and girls of even these advantages.

Researchers have discovered that popularity of unisex names
is usually brief, and that ultimately names tend to evolve from mas-
culine to unisex to feminine. 2 For example, the various puritan
"virtue" names (Hope, Faith, Charity, Prudence, Constance, Pa-
tience, and Joy) have evolved from unisex to female over a span of
several centuries." This evolution is attributed to a "greater will-
ingness to give a traditional masculine name to girls than to give a
traditional feminine name to boys." 94 The tendency to avoid giving

see also Lawson, supra note 63, at 50-51 ("[T]he trend toward sexually ambiguous names is a
sign of the desexualization of America.").

89 See Lawson, supra note 63, at 61 (citingJane E. Ellington et al., Personality Characteris-
tics of Women With Masculine Names, 111 J. Soc. PSYCHOL. 211, 211 (1980)).

90 See generally Slovenko, Unisex and Cross-Sex Names, supra note 81 (discussing the advan-
tages of unisex names for women).

91 See id. at 282 (relaying the story of English writer, Evelyn Waugh, whose gender-
neutral name caused him to be listed among the girl cheerleaders, and to be mistakenly
assigned to a girl's dormitory at university). "Evelyn Waugh, the famous writer, hated his
name." Id. Slovenko also notes that "in applying for work, because of preferential rights
under affirmative actions programs, many women ponder that maybe now it's an advan-
tage to be a woman." Id. at 257-58.

92 See Barry & Harper, Feminization of Unisex Names, supra note 88, at 229; see also Barry &
Harper, Evolution of Unisex Names, supra note 81, at 15.

The English language contains a wide variety of names, including some that are
given to both sexes. These names have been studied very little.... The low
frequency of giving the same name to both sexes prevents unisex names from
becoming established as popular, traditional names for either sex. Use of the
same name for both sexes thus tends to be unstable and brief. Many unisex
names have recently evolved from exclusive use for one sex. Many formerly
unisex names are now used exclusively for one sex.

Id. The findings of Barry and Harper's Evolution study, therefore, show that names tend to
evolve from male to unisex, and from unisex to female. As a result of their study, the
authors concluded that "[c ] ontemporary society places great value on sex equality. Unisex
names therefore may bd expected to become more popular, but they are not likely to
become preponderant. Female and male names serve the function of distinguishing the
owner from all people of the opposite sex." Id. at 22. But see NUESSEL, supra note 46, at 38
(claiming that there is little evidence to support Barry and Harper's conclusion.

93 See Barry & Harper, Evolution of Unisex Names, supra note 81, at 21.
94 Barry & Harper, Feminization of Unisex Names, supra note 88, at 236. See also LEONARD

R N. ASHLEY, WHAT'S IN A NAME? 244 (rev. ed. 1996) ("Society will defeat the move toward
unisex names by dropping them for boys once it is clear that girls are being given them
too."). See generally LINDA ROSENKRANTZ & PAMELA REDMOND SATRAN, BEYOND JENNIFER &

JASON: AN ENLIGHTENED GUIDE TO NAMING YOUR BABY (2nd rev. ed. 1994). In a separate
section called "Sex," which discusses the feminine or masculine stereotypes attending cer-
tain names, the authors urge that parents should not give their sons "wimpy" names, such
as "Alfred, Harold, Howard, Stanley and Walter." See id. at 39-41. At the same time, how-
ever, the authors encourage parents to give their daughters names traditionally given to
boys. See id.
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male children sexually ambiguous names is a further indication
that women hold an inferior position in society. The fact that little,
if any, stigma is attached to giving these names to daughters dem-
onstrates that male traits - and hence males - are more highly
favored than females.

The essence of sexism is the belief that it is better to be a man
than a woman, which is why it is not very threatening to the
system when a girl plays softball or a woman wears pants, or
when a daughter is named Jeffrey or Eliot. [In order to achieve
real gender equality, feminists should] encourage parents to
continue to name sons Ainsley, CarrolIl Courtney, Gale, Kelsey, Les-
lie, Taylor and other formerly male names which are now more
common for girls. That would show a real commitment to the
idea that men and women are equal!9 5

Aside from exposing them to general societal sex discrimina-
tion, girls' first names are in many ways substantively discrimina-
tory. Most Western cultures do not attribute supernatural powers
to names with respect to their content. 6 Nonetheless, given names
- even in our society - are said to have a formative effect on
one's personal development: the hopes and aspirations of the par-
ents, the associations and stereotypes that others will perceive on
the basis of the name, and the effects of the name on the individ-
ual's self-image or self-expectations." "An increasing number of
studies point out that one's health and personal success are very
much affected by one's name."9"

In the slave-owning South, there were further manifestations
of the subtle power of naming, reinforcing power relationships be-
tween slaves and slave owners and men and women. 9 For in-

95 Cleveland Kent Evans, Review of Beyond Jennifer &Jason, 42 NAMES 215, 220 (1994)
(reviewing LINDA ROSENKRANTZ & PAMELA REDMOND SATRAN, BEYOND JENNIFER &JASON: AN
ENLIGHTENED GUIDE TO NAMING YOUR BABY (2nd rev. ed. 1994)). See also NUESSEL, supra
note 46, at 38 (noting that "the tendency to avoid naming male offspring with... sexually
ambiguous names ... is a further indication that women hold a lessened position in our
society").

96 SeeJ. N. HooK, FAMILY NAMES: How OUR SURNAMES CAiE TO AMERICA 9 (1982)
(describing some naming customs of Africa and the Ancient World); see also Colman et al.,
supra note 62, at 113 ("[I]n our cultures [we] tend to take personal names for granted.
There are other cultures in which the social significance of names as tokens for represent-
ing human beings is more evident.").

97 See Slovenko, Destiny of a Name supra note 79, at 232-34.
98 Id. at 232.
99 See NuEssEL, supra note 46, at 37. In the 19th Century, Harry Long, an English histo-

rian, expressed rather radical views on the ways in which women's names were manifesta-
tions of society's belief in women's inferiority. See MRs. MAN, supra note 63, at 152 (citing
HARRY LONG, THE NAMES WE BEAR (1877) and HARRY LONG, PERSONAL AND FAMILY NAMES
(1883)). With regard to personal names, Long showed how women's names were gener-
ally based on male names, and were inappropriate for women. See id. For example, Long
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stance, slaveholders deemed it necessary to emphasize the
distinctions between black and white men through their names.
Male slaves were not usually called by names used for whites. If
such names were given, they were altered in form - slave names
were often diminutives or nicknames of white names.'0 0 In con-
trast, black and white women shared several common names, in
unaltered forms.' 0 '

The first names traditionally given to girls also reflect the re-
duced importance of girls in family heritage. For example, tradi-
tional family names are more often given to boys than girls. 10 2 The
habit of naming the first son after his father - a practice that once
accounted for nearly 4% of boys' first names in America - has
never been parallel for girls and their mothers.10 3 The fact that
women cannot use indications, such as II, III, Jr. or Sr., emphasizes
the reality that "females are not regarded as part of a dynasty.' 10 4

explained that Louisa derived from Louis, meaning victor, and Georgianna derived from
George, meaning husbandman. See id. See generally Omi, Naming the Unheard Of 15 NAT'L
BLACK LJ. 109 (1998) [hereinafter Omi, Naming the Unheard OJ] (discussing name discrimi-
nation against white women, Black men and Black women in the American South during
and immediately following slavery).

100 See Hook, supra note 96, at 289-90. Some examples include the use of "Will" for
William and "Betty" for Elizabeth. See id.; see generally Joan Rezner Gundersen, The Double
Bonds of Race and Sex: Black and White Women in a Colonial Virginia Parish, in ARTICLES ON
AMERICAN SLAVERY 129, 135 (Paul Finkelman ed., 1989).

101 See GENOVESE, supra note 55, at 447 (1974). For instance, Landon Carter named his
slave Sukey, but his own daughter, Susannah, was known by the same name. See id. Simi-
larly, Sarah Wilson of Oklahoma had been named Annie by her mistress, who herself was
named Annie - apparently bestowing an honor. Sarah Wilson's mother renamed her
daughter as soon as her mistress died. See id.; see also Gundersen, supra note 100, at 136
(noting the irony that slavewomen counted more than masters' white wives, as the former
were included in the count of the tithables).

102 See AsHLEY, supra note 94, at 5 (explaining that male forenames are less susceptible to
changing fashion than female forenames).
1O3 See Leonard K. N. Ashley, Reviews, 32 NAMES 83, 84 (1984) (reviewing ANGus BAxTER,

IN SEARCH OF YouR BRITsIH & IRISH Roors (1982)). But see MacDougall, supra note 63, at
99 n.11.

Men generally assert their authority over women in naming children in the
context of surnames. [However] men also claim the right to determine chil-
dren's first and middle names and to require women to name sons for them
with the designation of "Jr"; courts have, therefore, in a few cases also adjudi-
cated the relative rights of parents in selecting first and middle names. Women
have generally prevailed in cases involving conflicts of authority over given
names.

Id. A study of school children revealed that boys named for their fathers liked their names
as well as other boys, but that girls named for their mothers did not. See Lawson, supra note
63, at 51.

104 Slovenko, Unisex and Cross-Sex Names, supra note 81, at 293. Many perceive this di-
chotomy as mere egotism on the part of men. See id; see also Slovenko, Destiny of a Name,
supra note 79, at 228 (describing the practice of naming a first son after his father as
"egotism"); ASHLEY, supra note 94, at 84 ("Presumably the expectation of having fewer chil-
dren combined with anything from tradition to vanity... produce[d] the juniors."). It is
interesting to note the negative psychological effects resulting from this practice. See Law-
son, supra note 63, at 51 (citing several research efforts that focus on the custom of the
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Furthermore, while stereotypes' 0 5 exist for both male and fe-
male first names, the evidence points to more powerful stereotypes
for male first names.' 6 Moreover, the list of acceptable and popu-
lar male first names is much more constant than the list of accepta-
ble and popular female names.' 7 In contrast, there is an apparent
willingness to give rare or recently popular names to girls rather
than boys.10 8  The reason for these discrepancies have yet to be

suffix "Jr."); see also Robert Plank, The Use of "Jr." in Relation to Psychiatric Treatment, 19
NAMiES 132, 133 (1971) (commenting that bestowing a "Jr." title on a son is evidence that
the Hamlet hypothesis is working; that is, that the father wants to perpetuate himself
through his son, thereby causing conflict). Plank further reported that the percentage of
"Jrs." among mental patients at a particular veterans Administration Hospital was three
times greater than the amount of "Jrs." in any other group of people. See id. at 134. Rex
Taylor discovered that the practice of using "Jr.," and "Sr." is associated with the social
status system. See Rex Taylor, John Doe, Jr.: A Study of His Distribution in Space, Time, and the
Social Structure, 53 SocuAL FoRcEs 11, 15 (1974). Edward Lenoski found that, among chil-
dren reported battered by parents, a high percentage was named after one of the parents.
See EDWARD LENOSKI, THE PLIGHT OF CHILDREN 23 (1981) (reporting an investigation in
which children named after one of their parents showed a higher rate of being abused).
He concluded that naming a child after oneself can produce heightened identification,
frustration, conflict, and aggression. See id. at 25.

105 Nuessel explains that the term "stereotype" is "borrowed from the printing industry,
and refers to the means of impressing print onto paper for reproduction purposes. In this
sense, it means an immutable view of a group based on some perceived universal character-
istic of that group." NUESSEL, supra note 46, at 33. Nuessel further admonishes that stereo-
types may be positive or negative, but that either way, "they are incomplete pictures of a
person." Id. "For the most part, we do not first see, and then define, we define first and
then see.... [W]e pick out what our culture has already defined for us, and we tend to
perceive that which we have picked out in the form stereotyped for us by our culture." Id.

106 See Barry & Harper, Evolution of Unisex Names, supra note 81, at 15; see also Barry &
Harper, Feminization of Unisex Names, supra note 88, at 236 ("This differential use of mascu-
line and feminine names supports reports that sex stereotyping is more rigidly applied to
boys than girls."). Some scholars have posited that this differential may be partly attributa-
ble to the influence of the mass media, because names of well-known public figures (the
majority of whom are men) may tend to become stereotyped according to the perceived
characteristics of their possessors. See NuESSEL, supra note 46, at 10 ("[Tlhe use of a fa-
mous person's name... may be viewed as a means of magically imparting to the child the
characteristics of the celebrity." (citing Wilbur G. Gaffney, Tell Me Your Business; Or, Some
Considerations Upon the Purposeful Naming of Children, 19 NAMEs 34, 36 (1971))). Gaffney
further argues that "[mien with more extroverted, or 'he-man' names... [such as ] Jack,
Tom, Bob, [and] Sam, tend to become leaders in extroverted pursuits, such as the military
life." Gaffney, supra, at 36. In addition, there is evidence that male teachers are more
likely than female teachers to stereotype their students based on their names. See Lawson,
supra note 63, at 59 (citingJohn D. McDavid & Gray S. Garwood, Teachers' Stereotypes of
Names: Antecedents in Personality, Training and Experience (1974) (unpublished manu-
script, on file with the American Psychological Association, New Orleans)).

10 7 See Barry & Harper, Feminization of Unisex Names, supra note 88, at 236; see also Lawson,
supra note 63, at 52 ("Women's names shift in popularity and there is a greater variety of
their names." (citing F. Warren Wright, Fashions in Girls'Names at Smith College 2 NAMES 166
(1954)); ASHLEY, supra note 94, at 14 (reasoning that boys have traditionally been regarded
as heirs or breadwinners and, therefore, have been given "sober, strong, mature, dependa-
ble names").

108 Girls, for instance, are more likely to be given names of currently popular fictional or
real characters. See Barry & Harper, Feminization of Unisex Names, supra note 88, at 236; see
also Lawson, supra note 63, at 50 (discussing a 1940 study that showed that women tend to
be more dissatisfied with commonly-used names and very unusual names); Barry & Harper,
Evolution of Unisex Names, supra note 81, at 22 ("A systematic study.., has demonstrated a
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fully explored by researchers. Perhaps part of the answer lies
somewhere in the parallels between one's name as an external
mark of distinction - one's outer clothing' 1° - and society's read-
iness to judge women according to their physical appearance. 110

Some researchers have demonstrated that having a desirable name
has a greater influence on girls and women than on boys and men
with regard to their perceived attractiveness' and popularity. 112

They also show that women, who overall tend to be dissatisfied with
their appearances, 113 generally dislike their names more often than

high positive correlation between familiarity and favorableness of personal names. This
correlation was higher for names of boys than of girls." (citing Andrew W. Colman et al.,
supra note 62, at 113-29).

Since most people avoid unisex names for their sons, some parents give a
unisex name to their son for the purpose of maximizing the distinctiveness of
his name. These occurrences may ensure that some names will continue to
evolve from female to unisex and from unisex to male, contrary to the preva-
lent trend.

Id. But cf generally Gundersen, supra note 100 (writing about the treatment of black and
white women in a Hugenot community in a colonial West Virginia parish). Gundersen
relates that black and white women were subject to the same gender-imposed naming re-
straints. See id. at 104. Aside from the fact that white males alone had the security of a
stable surname, the pool from which to select female names was considerably smaller than
the pool from which men's names were chosen. See id. According to Gundersen, fewer
choices translated into less individuality, and reinforced the dependent status of women.
See id. at 105.

109 Although a name is not a physical or material item, in many ways it is an external
thing, like clothes or physical appearance. See Slovenko, Unisex and Cross-Sex Names, supra
note 81, at 255-56 ("Names, like clothes, make a statement about the person, intentionally
or unintentionally."). But cf. infra text accompanying notes 377, 453 (presenting research
that demonstrates how sexually neutral names of authors are judged more harshly when
readers believe the authors are female).

110 See WicKEDARY, supra note 1, at 198 (defining "fashion" as "a promissory means of
which phallocratic fixers fix, tame, and train women for their own designs; the bad magic
by which fakers attempt to destroy female consciousness, embedding contagious anxieties
and cravings, trying to trap women in houses of correction/houses of mirrors.").

111 A 1980 study revealed that, in the selection of campus beauty queens, more votes
were given to the candidate with a desirable first name. See Lawson, supra note 63, at 60-61
(citing a 1980 study Gray S. Garwood, Lewis Cox, Valerie Kaplan, Neal Wasserman and
Jefferson L. Sulzer). But cf. Wayne E. Hensley & Barbara A. Spencer, The Effect of First
Names on Perceptions of Female Attractiveness, 12 SEx RoLFs 723, 723 (1985) (investigating the
effect of a female's first name on subsequent judgments of her attractiveness). The results
of Hensley and Spencer's study "indicated that the impact of a desirable or undesirable
first name on attractiveness is minimal." Id. They concluded that "a name change initiated
solely for the anticipated attractiveness enhancement seems hardly worth the effort. A rose
by any other name may indeed smell as sweet." Id. at 728.

112 See Lawson, supra note 63, at 59 (citing a 1979 study by Thomas Busse and Louisa
Seraydarian, which investigated popularity in schoolchildren). Busse and Seraydarian used
sociometric techniques to demonstrate the positive relationship between first name desira-
bility and popularity. See id. The result was clearer with girls than with boys. See id.; see also
id. at 62 (discussing a study about the relationship between names, responsibility, and sanc-
tion assignment). The researchers of this study concluded that name and sex were impor-
tant factors in the determination of rewards and punishment. See id. For instance, the
study showed that less rewards were given for males with undesirable names, and that more
leniency was given to females with undesirable names. See id. Moreover, studies have even
indicated that female patients prefer therapists with unusual names. See icL at 61.

113 See generally NAOMI WoLF, THE BEAtrrv MYrH (1990).
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do men."' Ironically, this factor negatively affects women's self-
satisfaction and self-confidence.' In my opinion, however, the
primary explanation for the constant search for unique female
names is a response to the fact that a girl's first name is the only
individual mark of identification that will remain with her through-
out her life. In a system that requires women to hold various sur-
names and titles throughout her life, her given name is all she
has.

116

Notwithstanding the importance of a woman's first name, ac-
cording to a Victorian custom - the vestiges of which remain en-
trenched in modem culture - even a woman's given name can be
taken away from her. With the industrialization of the economy
during the 1830s, women's economic and legal status were drasti-
cally eroded and the spheres in which they could be active were
limited." 7 Victorian society responded by curtailing women's lib-
erty and independence further through a series of social require-
ments that came to be known as the "cult of true womanhood." al'
The term "woman" was synonymous with the roles of "mother" and
"housewife," and carried connotations of devotion, docility, domes-
ticity, and dependence." 9 As standards of female modesty rigidi-
fled, it became proper for women to veil themselves totally in their
husbands' names. It therefore became popular to call a married
woman by her husband's full name (e.g., Mrs. John Smith).12° By
the 1840s, and despite activism against it, a practice that had
started off as a fashion in "polite society" had become a well-en-

114 See Lawson, supra note 63, at 63 (citing a 1980 study by Thomas Busse). In a large
cross-sectional study with schoolchildren, Busse noted that boys liked their names more
than girls, and that black schoolchildren liked their names more than white schoolchil-
dren. See id. Similar research has been conducted in New Zealand and South Africa. See
id. at 68.

115 See Orlo Strunk, Jr., Attitudes Toward One's Own Name and One's Self, 14J. INDIVIDUAL
PSYCHOL. 64, 69 (1958) (reporting that his study of college students revealed that those
who liked their names had higher ratings of self-satisfaction and popularity, and that such
ratings were more common among men than women).

116 In my opinion, this factor also explains why women often reject the use of tides, and
may prefer to refer to themselves by their first names. See infra notes 321-22 and accompa-
nying text (discussing sex-linked differentials in letters of recommendation written by
males and female professors). This does not mean, however, that women identify less than
men with their childhood surnames. See infra notes 223-24 and accompanying text (noting
that women are perceived to identify less than men with their childhood surnames).

117 See generally ANGELAY. DAVIs, WOMEN, RAcE AN CLAss (1981) (examining the cult of
true womanhood); DEBORAH GRAY WHITE, AR'N'T I A WOMsAN? (1985).

118 DAVIS, supra note 117, at 124.

119 See id.
120 See STANNARD, MRS. MAN, supra note 63, at 4-10.
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trenched custom. 12  The custom persists even today, albeit in a
weaker form. 12 2

B. Defining Women and Women's Titles
"[T] hroughout English, one finds evidence of many sorts that

women are viewed (by women as well as men) as secondary beings:
as having an existence only when defined by a man.' 23  (It has
even been argued that it is biologically necessary for men, unlike
women, to know which members of the opposite sex are mar-
ried.124 ) Even after the death of a woman's husband, the word
"widow" is generally preceded by a possessive, the name of the wo-
man's late husband. 125 In this way, she is still defined by her rela-
tionship to her husband, despite his death. It is unusual, however,

121 By and large, the form was never adopted by the legal system. In or around 1860,
however, one Texas Supreme Court judge opined that the custom of calling a married
woman "Mrs. John Smith" . .. was merely a fashion in "polite society," and felt that the
fashion did "not extend to the mass of people throughout the country." STANNAPD, MRS.
MAN, supra note 63, at 4 (citing a Texas Supreme CourtJudge circa 1860). See alsoJulia C.
Lamber, A Married woman's Surname: Is Custom Law?, 1973 WASH. U. L.Q. 779, 788 (citing
Carlton v. Phelan, 131 So. 117 (1930)).

Custom has also declared that although "Ethel M. Williams" is the legal name
of the woman, a proper social appellation is "Mrs. John P. Williams." Custom
carries the distinction further, so that "Mrs. Ethel Williams" indicates a divorce,
while "Mrs. John P. Williams" will continue to identify a married woman when
she becomes a widow, although these uses are not without ambiguity.

Carlton, 131 So. at 119.
122 A change of first name for women on the occasion of marriage is not unique to our

culture. In 1977, Rubie S. Watson conducted a survey of naming patterns in rural Hong
Kong, a culture of multiple first names. See Duggan et al., supra note 58, at 96 (citing Rubie
S. Watson, The Named and the Nameless: Gender and Person in Chinese Society, 13 Am. ETHNOLO-
GIsT 619-31 (1986)). Watson discovered that there was a strong link between personal
naming and the development of identity, with this link taking a different form for men and
women. See id. A rural man would choose a marriage name that enhanced his prestige; for
instance, a name that would give him "the right to participate in important lineage and
community rituals." 1d. at 138. For a rural woman, however, marriage marked the loss of
an important and distinctive personal name. See id. The name given to a girl thirty days
after her birth stopped being used after she was married. See id. Given that both sexes had
multiple personal names, it is noteworthy that rural men, compared to rural women, had
more personal names and much more control over the form of these names. See id. Wat-
son's research took its cue from the tradition of examining name changes as personal
markers. Richard D. Alford and Robert R. Holt, for example, provided examples from
anthropological and cross-cultural studies, in which changes in a person's life are accompa-
nied by name changes. See generally RIcHARD D. ALFORD, NAMING AND IDENTITY: A CRoss-
CULTURAL STUDY OF PERSONAL NAMING PRAGTICES (1988); Robert R. Holt, Studies in the
Psychology of Names (1939) (unpublished BA. thesis, Princeton University) (on file with
the Seeley G. Mudd Manuscript Library, Princeton University Archives). In addition, Wat-
son's work suggests that links exist between "control over names and naming and the types
of social roles assigned to, and expected of, women and men." Duggan et al., supra note
58, at 96 (citing Rubie Watson).

123 Robin Lakoff, Language and Women's Place, 2 LANGUAGE IN Soc'Y 45, 62 (1973)
124 SeeJane Connor, Fione Byrne, Jodi Mindell, Donna Cohen and Elizabeth Nixon, Use

of the Titles Ms., Miss, or Mrs.: Does it Make a Difference?, 14 SEx ROLES 545, 546 (1986)
(citing M. Levin, M. Vs. Ms., in SExIST LANGUAGE (Vetterling-Braggin ed., 1981)).

125 See Lakoff, supra note 123, at 62.
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to precede the word "widower" with the name of a husband's late
wife. 126 This emphasis on women's marital and familial status ap-
pears in other aspects of language. Whereas men are often re-
ferred to in occupational terms, women are more frequently
referred to in relational terms, such as "wife" or "mother.'1 27 In
fact, the very expression "wife and mother" is a phrase more com-
monly heard than "husband and father.' 12s Similarly, we mark
some unusual behavior as that of a "family man" and a "career
woman"; there is no such thing as a "family woman" and a "career
man."'129 Neutral occupational terms have inherited feminine
modifiers, such as "lady judge" and "woman doctor."130 Further-
more, in common male-female pairings of words, generally the
male precedes the female (e.g., "Mr. and Mrs.," "his and hers,"
"men and women" and "kings and queens"). Pairs that are con-
nected to marriage and family relations, however, will be inverted
(e.g., "bride and groom" and "mother and father"). 32

Sex-based distinctions in the law also serve to implement the
societal determination that a woman's primary role is that of "wife
and mother."' 3 The most famous example of this kind of rhetoric
is illustrated in Bradwell v. State of Illinois,13 1 which held that deny-
ing a married woman a license to practice law is constitutional and

126 See id. at 67-68. In addition, Lakoff examines the discrepancies in meaning and use
of the words "master" and "mistress." See id at 63-67. Lakoff observes that both words were
once used to denote the power of one over another. See id. In modem use, however, the
author emphasizes that "master now refers generally to a man who has acquired consum-
mate ability in some field," but that the feminine counterpart, "mistress" refers to a woman
who becomes a man's "paramour." Id. Similarly, in their uses, "'master requires as its
object only the name of some activity, something inanimate and abstract.... [B]ut 'mis-
tress' requires a masculine noun in the possessive to precede it." Id. at 64.

127 See Henley, supra note 25, at 4; see also Nilsen, Sexism in the Language of Marniag, supra
note 75, at 137-39. Writing in the 1970s, Nilsen examined a selection of dictionaries for
the ways in which society treats men and women differently. See id. She found that editors
almost never allow a "respectable" woman's name to appear unaccompanied on the pages
of a dictionary. See id. "A woman's name must somehow be escorted by a male's name,
regardless of whether the male contributed to the reason for the woman's being in the
dictionary." Id. at 137. In addition, Nilsen compared lists of famous men and women. See
id. at 138. The list of best-dressed men for 1971 featured "Frederick Byers III of Pittsburgh
and New York," and "Yul Brynner, actor." Id In contrast, the list of best-dressed women
for 1971 included "Mrs. William McCormick Blair, Jr., Chicago born wife of the former
U.S. Ambassador now head of the Kennedy Center for the Performing Arts in Washing-
ton," and "Mrs. Alfred Bloomingdale of L.A., wife of the founder of the Diner's Club." Id.
at 139.

128 Nilsen, Sexism in the Langage of Marriage, supra note 75, at 132.
129 Id. at 135.
130 Henley, supra note 25, at 4.
131 d.
132 Nilsen, Sexism in the Langage of Marriage, supra note 75, at 132-33.
133 Bosmajian, supra note 31, at 78.
'34 83 U.S. 130 (1872).
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obeys natural law.' 3 5 The "wife and mother" label has been em-
ployed to deny women participation in the legal and political pro-
cess - a circumscription that has not existed for the "husband and
father."' 6 In this way, a woman's sex and marital status are com-
monly treated as if they are her most salient characteristics. But
this is not the case for men. 37  The linguistic habits described
above are reflected in the use, and misuse, of titles.

A title is devised and used for the purpose of indicating social
status to participants in social interaction.' 8 Thus, it should come
as no surprise that society's preoccupation with a woman's marital
status would be reflected in the respective titles assigned to men
and women.'3 9  "Mistress," from which "Mrs." was derived, had
originally been a title of courtesy and high rank. 140 By the mid-
seventeenth century, the title had been abbreviated to "Mrs.," and
was also used by females of the middle class, regardless of marital
status or age.' 4 1 Gradually, the title "Mrs." was used for all classes
of women, and there was no special title for unmarried women. 42

The title "Miss" emerged in the seventeenth century. 43 Initially,
the title was regarded as an insult, because a women addressed by

135 See id. at 141.
[T]he civil law, as well as nature herself, has always recognized a wide differ-
ence in the respective spheres and destinies of man and woman.... The natu-
ral and proper timidity and delicacy which belongs to the female sex evidently
unfits it for many of the occupations of civil life.... The constitution of the
family organization, which is founded in the divine ordinance, as well as in the
nature of things, indicates the domestic sphere as that which properly belongs
to the domain and functions of womanhood.... So firmly fixed was this senti-
ment in the founders of the common law that it became a maxim of that system
ofjurisprudence that a woman had no legal existence separate from her hus-
band, who was regarded as her head and representative in the social state....
[A] married woman is incapable, without her husband's consent, of making
contracts which shall be binding on her or him.... The paramount destiny and
mission of woman are to fulfill the noble and benign offices of wife and
mother. This is the law of the Creator.

Id. (Bradley, J., concurring).
136 See Bosmajian, supra note 31, at 91.
137 See id.; see also NUESSEL, supra note 46, at 38 ("The determination of a woman's mari-

tal status is a preoccupation for many members of our society.").
138 See Lakoff, supra note 123, at 69.
'39 See Cheryl D. Gunter, Forms of Address: Reactions to Changes in Traditions, 15 WOMzN &

LANGUAGE 33, 33 (1992) ("[L]anguage, with its dynamic nature, evolves across time and
contexts. Changes in language [including titles] may precede, follow, or occur simultane-
ously with other attitude and belief changes.... In this culture, some forms of address have
remained constant, yet forms of address for women have undergone noticeable changes.").

140 The historical evolution of women's titles (i.e., "Mrs.," "Miss," "Mistress," and "Ms.")
is traced in STANNARD, MRs. MAN, supra note 63, at 4-7. For a more cynical rendition of this
history, see Allyn v. Allison, 34 Cal. App.3d 448, 454-55 (1973) (upholding a California law
which allows women to register to vote only if they state their name preceded by "Miss" or
"Mrs.").

141 See STANNARD, MRS. MAN, supra note 63, at 6.
142 See id.
143 See id.



1998] THE PROBLEM THAT HAS NO NAME 347

the title "Miss" was considered a "woman of loose morals," regard-
less of her marital status.' 44 In the 1660s, young girls began to be
called "Miss," and, past a certain age, all women were called
"Mrs."14 5 In the early eighteenth century, however, "Miss" began to
mean any woman who was unmarried, regardless of her age. 46

With the Victorian emphasis on marriage, the title "Mrs." finally
came to mean expressly "wife of." 47 It was at this time that the
"Mrs. John Jones" style was introduced. 4 ' There was no parallel
development for male titles; indeed, men were not required to use
any particular designation of their marital status.

Finally, more than a century later the need to identify a wo-
man's marital status every time she was introduced, addressed or
described led to the development of the title "Ms." for all wo-
men.149 "Ms.," like "Mr.," does not connote marital status. Despite
initial failure - as recently as 1974 a court upheld a voter registra-
tion law that required women, and women only, to designate their
marital status through use of the title "Mrs." or "Miss"' 5 ° - it ap-

144 See i&.
145 See id.
146 See id
147 See id. at 7. Casey Miller and Kate Swift suggest that the use of "Miss" and "Mrs." to

designate marital status developed in response to the pressures created by the industrial
revolution, because the revolution compelled women to enter the workforce outside of
their communities, thereby disrupting familiar patterns of address used by the small, self-
contained pre-revolution communities, in which members of the community knew one
another. See SPENDER, MAN MADE LANGUAGE, supra note 10, at 27 (1994) (citing MILLER &
Swnwr, supra note 58, at 99). Miller and Swift further argue that:

[A] simple means of distinguishing married from unmarried women was
needed [for men] and it served a double purpose: it supplied at least a modi-
cum of information about women's sexual availability, and it applied not so
subtle pressure toward marriage by lumping single women with the young and
inexperienced. Attached to anyone over the age of eighteen, Miss came in
time to suggest the unattractive or socially undesirable qualities associated with
such labels as old maid and spinster, or that dreadful word barren. So the needs
of patriarchy were served when a woman's availability for her primary role as
helper and sexual partner was made an integral part of her identity - in effect,
a part of her name.

Id.
148 See STANARDa, MRS. MAN, supra note 63, at 7.
149 See Connor et al., supra note 124, at 546. In 1986, Baron traced the etymology of the

word "Ms.," and discovered that its first documented use was on a tombstone in 1767 in
Plymouth, Massachusetts. See NUESSEL, supra note 46, at 38 (citing a 1986 study by Baron).
150 See Allyn v. Allison, 34 Cal. App.3d 448, 452 (1973) ("[I]t is reasonable for the state

to require as identifying information that a woman use the designation of either "Miss" or
"Mrs." as an aid in assuring that a previous registration has been canceled and that a wo-
man does not vote twice. Knowledge of the marital status of a man would provide no such
aid."). See generally Karst, A Discrimination So Trivia supra note 59 (discussing the constitu-
tionality of a law that forces women to register to vote under the name of "Miss" or "Mrs.").
But cf. Walker v. Jackson, 391 F. Supp. 1395, 1403 (E.D. Ark. 1975).

Conceding that the burden that the prefix requirement places upon female
applicants for [voter] registration is slight.., the trouble that we have with the
requirement is that the State has no conceivable interest in imposing it. It has
no reasonable or rational basis. Assuming that the State needs to know
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pears that, on a formal level, use of the tide "Ms." has been ac-
cepted.151 In modem everyday usage, however, the term "Ms." is
neither universal in English-speaking countries, nor in other
spheres of American life. 152 Moreover, in some cases there is an
uncertainty as to the meaning of the tide. For instance, some be-
lieve the title refers exclusively to a divorced or widowed woman. 153

Even when its design is understood, the use of "Ms." fails to provide
the anonymity afforded by the male "Mr.'1 54 The very application
of "Ms." immediately changes the relationship between the woman
and the people who address her by this title. Most obviously, they
become aware that she does not consider her marital status to be
the main source of identity. 55

In these ways, the tide preceding a woman's name still varies
according to her marital status (or views on marriage), while men's
tides do not vary. 156 This unilateral distinction is discriminatory

whether a registered voter is a male or female, we cannot see anything that the
State has to gain by knowing whether a female voter is single, married, divorced
or a widow.

Id.
151 See Connor et al., supra note 124, at 549; see also A Triumph of Reason, 10 WOMEN &

LANGUAGE 48, 48 (1986) (reporting the New York Times' adoption of the title "Ms." in its
new columns); NUESSEL, supra note 46, at 38 ("The present success of "Ms." may be attribu-
table to its acceptance by the business community.").

152 It appears that "Ms." has simply come to act as a substitute for "Miss." For a recent
example of this, see Stephen Labaton & Jeff Gerth, Legal Tug-of-War in Probes of Clinton:
Starr Critical ofJones Team, INT'L HERALD TRn., Jan. 30, 1998, at 1. "In the Arkansas case,
Mrs. Jones, a former state employee, [sued] Mr. Clinton for sexual harassment.... [F] or
his part, Mr. Starr [pursued] allegations that Mr. Clinton had an affair with Ms. Lewinsky
and he asked her to lie about it in an affidavit...." Id. (emphasis added) (referring to
Paula Jones' sexual harassment claim against President Clinton).

153 There is not even wide-spread knowledge as to what the title "Ms." means. From
personal experience, growing up in conservative South Africa, it was understood that "Ms."
referred to a divorced woman. Subsequently, I discovered the research of Donna Atkin-
son, a Canadian linguist, which revealed that few people understood the meaning and use
of "Ms." See Donna Atkinson, Names and Titles: Maiden Name Retention and the Use of Ms., 10
WOMEN & LANGUAGE 37, 37 (1986). Atkinson reveals that "[o]ne of the most frequent
ideas was that Ms. should be used for divorced or widowed women. This idea seemed to
lead to a three-category system for identifying women: AvAnABLt (Miss), TAKEN (Mrs.),
USED BUT AVAILABLE AGAIN (Ms.). A[nother] ... idea was that Ms. was useful in business
when one did not know the marital status of a woman with whom one had to deal." Id.

154 Mary Daly coined the term "misterectomy," which she defined as "women 's exorcism
of males that is guaranteed to prevent conception." Musgrave, supra note 12, at 28 (attrib-
uting Mary Daly).
15 Karst, A Discrimination So Trivial, supra note 59, at 552 n.26 (citing B. Sonka, Lan-

guage, Self-Concept and Social Change (1973) (unpublished manuscript) (on file with
author)).

156 In Slavic languages, surname suffixes are commonly used to designate single and
married women. See generally KENNm L. NALiBOW, GENUS VERSUS SEXES; PROFESSIONAL
TrrLEs, WORKING TrrLs AND SURNAMES FOR WOMEN IN CONTEMPORARY STANDARD POLISH
(1973). In Polish usage, the suffix -owna is traditionally added to surnames ending in a
consonant to designate married women. See id. at 43. For an unmarried woman, -anka is
added to surnames ending in -a. See id. Other feminine suffixes include -owa, -ina, and -
ska. See id. at 44. Interestingly, there is a growing tendency to eliminate these suffixes in
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and contributes to sex-role stereotyping. 157 It is an artificial distinc-
tion that reflects the social definition of women primarily in terms
of their relationship to men. Furthermore, it perpetuates that dis-
crimination, because the use of the titles "Miss," "Ms.," or "Mrs."
forces the speaker to address and consider the female addressee's
marital status. Thus, it remains likely that a speaker will view the
female addressee in relation to that status. 58

C. Nonpersons and Women's Surnames

Language ignores females and it denigrates them as nonper-
sons. Prime examples are terms such as "mankind," "the man on
the street," and "the black man. 115 9 Especially pernicious are the
generic "he" pronoun and the problems arising out of the gram-
matical conventions surrounding pronoun usage.160 Through the
use of falsely generic referents and grammatic rules only "man" is
perceived as human, while "woman" is viewed as a deviation from
that norm.161

Polish, especially since Polish immigrants cease to use these suffixes in the United States.
See id. Confusion has arisen, however, when a number of different surnames are used for a
given family. In response, the Polish government has authorized Polish families to use one
form, and has requested that all feminine members of the Kowal (Smith) family refer to
themselves as Kowaal rather than Kowala or Kowalowna. See id. at 43.

157 See Lakoff, supra note 123, at 69-71 ("[T]he social conventions governing the choice
of form of address [of men and women] is not parallel in both sexes."); see also Connor et
al., supra note 124, at 546 (citing A. Soble, Beyond the Miserable Vision of "Vs. Ms.," in SEXIsr
LANGUAGE (Vetterling-Braggin ed., 1981)).

158 See STANNARD, MRs. MAN, supra note 63, at 4-7 (examining the evolution of the titles
"Miss," "Mrs." and "Ms." for women); see also Karst, A Discrimination So Tivia4 supra note 59,
at 550-51 (using the example of slavery and the impact of the Dred Scott case to support his
argument that human dignity is violated when the law allows women to be classified ac-
cording to their marital status).

159 Henley, supra note 25, at 5 (citingJulia P. Stanley, Sexist Grammar, in COLEGE ENG-
unSH 800 (1978)).

160 Wendy Martyna coined the term "he/man language," which she defined as "patriar-
chal reality behind allegedly sexless nouns/pronouns." Musgrave, supra note 12, at 28 (at-
tributing Wendy Martyna).

161 See de Jong, supra note 31, at 121 (discussing the use of generic words and pronouns
in laws and legal documents); see also DALY, supra note 19, at 18.

The sacrificing of women requires the silencing of women, which takes place in
myriad ways, in a maze of ways. A basic pattern of these ways is Self-splitting,
which is initiated by the patriarchally powerful and which the victims internal-
ize and continue to practice within the caste of women. Women are silenced/
split by the babble of grammatical usage. Subliminal and subtle Self-splitting is
achieved by the very pronouns we are trained to use to designate our Selves....
When women become aware of the manipulable ambiguity of the pronoun he,
we have perceived only the foreground of grammatical silencing techniques.

Id. See also SPENDER, MAN MADE LANGUAGE, supra note 10, at 157.
Through the introduction of [the pronouns] he/man, males were able to take
another step in ensuring that in the thought and reality of our society it is the
males who become the foreground while females become the blurred and
often indecipherable background. He/man makes males linguistically visible
and female linguistically invisible. It promotes male imagery in everyday life at
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The relation towards women as essentially nonpersons and
nonentities is often mirrored by the law itself. For example, a para-
graph commonly found in statutes reads: "[w] ords in the mascu-
line gender shall embrace a female as well as a male, unless a
contrary intention may be manifest. ' 162 Conversely, where the con-
trary intention is expressed, even the apparently sex-neutral "per-
son" might not include (deviant) females. In an infamous case
from 1893, the court decided that one Mrs. Lockwood could not
be admitted to the practice of law as a "person" within the meaning
of the statute, because men were the only "persons" intended
under the statute. 163

In addition to being designated "he" by legislators and labeled
a "nonperson" by some courts, the invisibility and non-existence of
the woman has been compounded by the suspension of her legal
identity upon marriage. This is reflected by the practice of women
surrendering their birth names upon marriage. 164

The giving or taking of a husband's surname is a tool that has
been utilized for centuries to render women socially and politically
invisible - a woman has practically no identity apart from her hus-
band.165 After the eleventh century, when surnames began to be

the expense of female imagery so that it seems reasonable to assume the world
is male until proven otherwise.

Id. See also ARISTOTLE, GENERATION OF ANIMALS 460 (A. L. Peck trans., 1953) ("The first
beginning of... deviation [from the generic type] is when a female is formed instead of a
male.... [W]e should look upon the female state as being as it were a deformity, though
one which occurs in the ordinary course of nature."); Henley, supra note 25, at 10 ("In
contemplating the possibilities for changing the generic use of the masculine pronoun,
one depressing conclusion that has been forwarded is that, like male supremacy, the ge-
neric masculine is practically universal." (citing Robin Lakoff, Language and Woman's Place,
in LANGUAGE IN Soc'Y 43-44 (1973)).

162 Bosmajian, supra note 31, at 99-104 (quoting Miss. CODE GEN. PROV.). See Cheris
Kramarae & Mercilee M. Jenkins, Women Take Back the Talk, in WOMEN AND LANGUAGE IN
TRANSmON 137, 148 (Joyce Penfield ed., 1987) (citing an 1850 Act of Parliament that
decreed "man" should also mean "woman").

163 See Bosmajian, supra note 31, at 100-01. For an example of a similar case under
Canadian law, see In the Matter of a Reference as to the Meaning of the Word "Persons" in
Section 24 of the British North America Act, 1867 [1928] S.C.R. 276, 278 (holding that the
word "persons" in a statute regarding eligibility to sit as senators did not include "female"
persons) and the discussion in deJong, supra note 31, at 123-28.

164 In his cross-cultural survey of personal names arranged in sixty countries, Richard D.
Afford found that marital name changes occurred only for women in five societies, and for
both sexes in five other societies. See Duggan et al., supra note 58, at 97 (citing RiCHARD D.
ALFORD, NAMING AND IDENTITY. A CROSS-CULTURAL STUDY OF PERSONAL NAMING PRACTCS
179-85 (1988)). According to Alford, name changes at marriage for women are "more
likely in technologically more complex societies," and might be correlated with societies in
which a new family (or married couple) lives near the husband's family. Id. (quoting AL-
FORD, supra, at 88). Alford also suggested that identity changes at marriage are greater for
women than men. See id. (citing ALFORD, supra, at 88).

165 See SANDRA LiPsnTZ BEM, THE LENSES OF GENDER: TRANSFORMING THE DEBATE ON SEX-
UAL INEQUALrrY 145 (1993) (discussing the androcentric messages communicated by insti-
tutionalized social practices and their effect on the construction of gender identity).
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used in England and women's social status was already relatively
inferior, it gradually became the custom for women to substitute
their husbands' name for their own.166 They did so as a matter of
choice, availing themselves of the right of English people to
change their names at will.167 Even after it had become common-
place among English-speaking people for a woman to change her
name to her husband's, however, England continued to recognize
that the custom (sometimes termed patronymy) was not "compella-
ble by law." 168 Since American common law followed English com-

166 See generally Una Stannard, Manners Make Laws: Married Women's Names in the United
States, 32 NAMES 114 (1984) [hereinafter Stannard, Manners Make Laws] (tracking the ob-
stacles traditionally faced by women choosing to retain their own names upon marriage,
and examining the development of the law in response to such efforts); HooK, supra note
96, at 8-18 (discussing the history of surnames before the eleventh century). Hook ex-
plains that the "cognomens" of Roman times were most similar to modem surnames, be-
cause "cognomens were hereditary and usually fell into the same classifications as English
and Continental names [i.e., place names, patronyms, occupational names, and descriptive
names]." Id. at 10. After the fall of Rome, the use of multiple names largely disappeared
for a few centuries throughout Europe, although compound names were fairly common in
some places. See id. In the tenth century, Venetian noblemen began adopting hereditary
family names. See id. This custom was later followed by the Irish, French, English, and
Germans. See id.; see also Leonard R. N. Ashley, Changing Times and Changing Names: Rea-
sons, Regulation and Rights, 19 NMEs 167, 172 n. 16 (1971) [hereinafter Ashley, Changing
Times and Changing Names] ("English surnames developed in the late Middle Ages."); WIr-
LIAM CAMDEN, REMAINS CONCERNING BRrrAIN (1856) ("The French and we termed them
Surnames, not because they are the names of the Sire, of the father, but because they are
super-added to Christian names."). During the reign of Henry VII (1509-1547), the Parish
Registry System was established. See MacDougall, supra note 63, at 108 n. 37 (citing The
Controversy Over Children's Surnames: Familial Autonomy, Equal Protection and the Child's Best
Interests, 1979 UTAH L. REv. 303, 305). The Registry provided for the recording of all
births, marriages and deaths, with legitimate births being recorded in the name of the
infant's father. See id. Although registration was voluntary, the effect was to encourage
families to identify themselves under the father's name for recording purposes.

167 See Ashley, Changing Times and Changing Names, supra note 166, at 173 ("Change of
name is a right of all British subjects and citizens, men and women. Names can be
changed by Royal License, by Act of Parliament, by Deed Poll, and.., by an individual
without recourse to any official body, under the Common Law." (citing CECIL HENRY
L'EsTRANGE EWEN, A HISTORY OF SURNAMES OF THE BRITISH ISLES (1931))). However, there
appear to have been certain limitations. For instance, "though husbands can change their
names without their wives' permission .... wives cannot do so without their husbands' legal
consent." Id. In addition, while everyone was at liberty to change his surname, no one else
was obliged to recognize the change unless he pleased." Id. (citing HERALD AND GENEALO-
GiST 463 (1863)).

168 LEO KANowrrz, WOMEN AND THE LAw 36 (1969). In 1628, ChiefJustice Edward Coke
remarked that "speciall heed bee taken to the name of baptism for that a man cannot have
two names of baptism as he may have divers surnames." G. S. Arnold, Personal Names, 15

YALE LJ. 227, 228 (1905-6) (citing ChiefJustice Edward Coke). Indeed, the ChiefJustice
himself had a wife who did not use his surname. See id. But cf. THE LAWES RESOLrTIONS OF
WOMEN's RIGHTS (1632) (discussing a 1632 legal treatise, which declared that a man and
his wife become one person). "[A woman is like] a small brooke or little river, [which when
it] incorporatieth with Rhodanus, or the Thames, the poor rivulet looseth her name." Id.
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mon law with regard to the treatment of names, exceptions to the
American common law custom of patronymy were not unusual.169

Things changed, however, with the onset of the nineteenth
century's Victorian Age. The "cult of true womanhood" systemati-
cally ensured that women would be valued and defined according
to their marital status. In law, for instance, the doctrine of cover-
ture stipulated that husband and wife were one person: "[T]he
very being or legal existence of the woman is suspended during the
marriage, or at least is incorporated and consolidated into that of
her husband: under whose wing, protection, and cover, she per-
forms everything." 7 ' The overall view that a woman's rights were
mystically subsumed by her husband's rights as a result of marriage
served to endorse the practice of suspending a woman's surname
in favor of her husband's. 7' In the latter half of the nineteenth

169 For instance, in some cases, men would take on their wives' surnames, or else com-
pound names were used. SeeAshley, supra note 167, at 175. According to a little handbook
by Charles MacKinnon of Dunakin:

The use of arms may help to explain this unusual feature in America. When a
man has daughters and no sons, he sometimes puts a 'name and arms' clause
in his will. This stipulates that no-one can inherit his arms who does not also
accept his name. This is not permitted in Scottish Heraldry unless the wife is
the last of the line, and only to prevent the arms from disappearing entirely; in
England children can quarter their mother's arms as a right... If she repre-
sents an ancient and distinguished house and he does not, it is logical and
proper for him to keep her family name going. If he does not think so, the
children may still do so by taking the name of their [maternal] grandfather.

Id. (quoting CHARLES MACKINNON OF DUNAKIN, THE OBSERVER's BOOK OF HERALDRY 108-09
(1966)). It was also a common custom for men and women in the American South to use a
surname as a middle name. See STANNARD, MRs. MAN, supra note 63, at 82-84. Families with
a prestigious female ancestry would often give children the mother's family name as a
middle name after marriage. See id. Later, the custom was appropriated by early feminists
and suffragists as part of the "new gospel of individual sovereignty." Id at 85. One particu-
larly interesting example is that of Supreme CourtJustice, Learned Hand. His father was a
well-regarded appellate attorney, who died when Hand was only fourteen. See GERALD
GUNTHER, LEARNED HAND: THE MAN AND THEJUDGE 19 (1994). Hand's mother's maiden
name was "Learned," which was the origin of Hand's name: Learned Hand. See id. In
Finland, under Swedish and Czarist rule, when a woman of high class married a man of
lower class, he often took her name. See id. at 165 n.23. "[The Germans] insist that a wife
adopt her husband's surname at marriage (thus giving official weight to what is elsewhere
only a custom) and relinquish it on divorce (if she is adjudged the exclusively guilty
party)." Id. at 177 (citing SIGMUND LEVI, VoRNAME UND FAMILENNAME IM REcHT (1888)).
Another fascinating example, which I mention for interests' sake only, is Pablo Picasso.
"Picasso" was the artist's mother's birth name. See GERTRUDE STEIN, PICASSO 14 (1984). I
owe this find to my mother-in-law, Shirley Leissner.

170 SIR WLLIAM BLAcgsroNE, COMMENTARIES ON THE LAwS OF ENGLAND (1765-1769).
'71 See Lamber, supra note 121, at 782 (citing Converse v. Converse, 9 Rich. Eq. 535, 570

(S.C. Ct. Err. 1856)); see also KANowrrz, supra note 175, at 36 ("At common law by custom a
legitimate child received his or her father's surname at birth. This followed other similar
marks of depreciated status; e.g., upon marriage, the husband became a legal custodian of
all of his wife's property; and he had the right to dispose of it as he wished."); Frederica K.
Lombard, The Law on Naming Children: Past, Present and Occasionally Future, 32 NAMES 129,
129 (1984) ("A wife could not sue in her name; [and] a cause of action on her behalf
could be brought only by her husband....").
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century, Married Women's Acts were passed in England and
America, which granted married women substantial individual
rights.172 These Acts, however, left unaffected the naming practice
that symbolized the unity of husband and wife. 173 With the emer-
gence of the modem women's movement and the growth of femi-
nist opposition, 74 the custom was skillfully consolidated into
law.

1 75

Lucy Stone is credited with being the first woman to retain her
maiden name after marriage.176 She is less reputed as the first mar-
ried woman to be denied the right to vote using her malden name
(the name she used for over sixty years).177 Unfortunately, Lucy
Stone was not the last. Within a few years, and possibly as a result
of Lucy Stone's publicized case, 178 regulations designed to "keep

172 See KANowrrz, supra note 168, at 40-41; see also KUPPER, supra note 63, at 9-10.
The Married Women's Property Acts... did much to alter women's position as
their husbands' "property." First enacted in Mississippi in 1839, these acts soon
spread to other states. They gave a woman the right to hold property that she
had before marriage, to enter into contracts and to sue and be sued on her
own, to be gainfully employed without her husband's permission, and to keep
the earnings from this employment.

&d Notably, the question of the married woman's name, however, was neither redressed by
this law, nor by the emerging women's movement, which faced other concerns.

173 See KANowrrz, supra note 168, at 40-41.
'74 See infra notes 359, 369, 381-82, 387 and accompanying text (listing examples of early

feminists who took a stand against the custom of adopting their husbands' surnames).
175 "The vast majority of states did not resort to legislation, although apparently all states

did recognize the common law custom. Apparently all still do." Lombard, supra note 171,
at 129. However, the custom was - and still is - so entrenched that many people, includ-
ing judges, officials, bureaucrats, and lawyers believed that the custom was actually com-
mon law. Many feminists, therefore, felt that "special legislation is regarded as necessary in
every state in order to give wives the right to retain their own names." UNA STANNARD,
MARRIED WOMEN V. HusBAND's OwN NAME: THE CASE FOR WVES WHO KEEP THEIR OWN
NAMES 37 (1973).

176 When Lucy Stone married in 1855, there were no written laws prohibiting her from
retaining her maiden name. See STANNARD, MRs. MAN, supra note 63, at 97. In fact, before
marrying Henry B. Blackwell, Lucy Stone, concerned that her failure to take her future
husband's name would result in an invalid marriage, consulted numerous attorneys. See id.
Each of them advised her that "there was no law requiring a wife to take her husband's
name, it was only custom." Id. at 97-98 (citing Salmon P. Chase, who would later become
Chief Justice of the United States Supreme Court).

177 In 1879, Massachusetts women first attained the right to vote for members of the
Massachusetts school committee. See Stannard, Manners Make Laws, supra note 166, at 114.
The Board of Registrars, however, prohibited Stone from voting under the name "Lucy
Stone." See id at 115. She was also precluded from registering under the name "Lucy
Stone, wife of Henry B. Blackwell." Id. Consequently, she lost her vote. See id. In re-
sponse, the Board of Registrars converted its narrow decision into a general ruling, under
which a married woman was required to vote in her husband's surname. See id.

178 According to Stannard, in light of the fact that Lucy Stone was famous, and that her
case was widely publicized throughout the country, it is not inconceivable that her acts
precipitated a backlash. See id. at 115.
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women in their place" were passed nationwide. In Chapman v.
Phoenix National Bank,'79 Judge Robert A. Earl confidently averred:

For several centuries, by the common law among all English-
speaking people, a woman, upon her marriage, takes her hus-
band's surname. That becomes her legal name, and she ceases
to be known by her maiden name. By that name she must sue
and be sued, make and take grants and execute all legal docu-
ments. Her maiden name is absolutely lost, and she ceases to be
known thereby.'80

This incorrect account of English common law was later
quoted in countless numbers of cases that involved married wo-
men's surnames, despite the different contexts of the cases.'18

Even after the true stipulation of English common law had fi-
nally been re-established, the virulence of male opposition was re-
flected in the numerous innovative ways in which local
governments and judges sought to convert the "custom" of pa-
tronymy into a law. Rulings, annotations, case decisions, Attorney
General opinions, State Digest reports, automobile and voter regis-
tration laws, passport regulations, mortgage and deed require-
ments, and grade transcripts contributed to the buxom body of law
mandating a name change for women. 182 It was only in the 1980s,
after a protracted battle with the authorities, that women could fi-
nally claim the right to a name of their choice. 183 Notwithstanding
this progress, an examination of the current law regarding mothers
naming their children reveals that the "family name" is still consid-
ered a male prerogative.18 4 Furthermore, pervasive and formida-

179 85 N.Y. Rep. 437 (1881) (involving a married woman's unsuccessful attempt to re-
cover stock certificates issued in her name prior to marriage, but confiscated during the
Civil War).

180 Id.
181 In Chapman, the discussion of women's surnames was actually obiter dictum. See id; see

also Stannard, Manners Make Laws, supra note 166, at 116 ("One therefore cannot help
wondering ifJudge Earl... decided to use the case as a vehicle for voicing his opinion on
the subject. For it should be understood that his statement is what in law is called ajudicial
dictum. .. ").

182 See generally People ex reL Rago v. Lipsky, 63 N.E.2d 642 (Ill. App. 1945) (launching a
new wave of litigation in the 1940s); Stuart v. Board of Elections, 295 A.2d 223 (G.A. Mary-
land) (involving a woman's right to register to vote under her maiden name); Forbush v.
Wallace, 341 F. Supp. 217 (M.S. Ala. 1971) (involving a woman's right to register her
driver's license under her birth name, thereby precipitating a string of cases in the 1970s).

183 SeeState v. Taylor, 415 So. 2d 1043, 1048 (Ala. 1982) ("Even though... most married
women customarily assume the surnames of their husbands... we hold that they are not
legally required to do so."); see also MacDougall, supra note 63, at 96 n.9 (tracing feminist
activism in the 1970s and early 1980s, and citing relevant cases that were decided at that
time).

184 See generally MacDougall, supra note 63, at 98-102 (discussing the legal history, espe-
cially in the 1970s and early 1980s, of women's rights to name their children); Lombard,
supra note 121, at 120 (noting that most couples still elect to follow tradition and give their
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ble social pressures still ensure almost unquestioning obedience to
the rule of patronymy.1' 5 Ultimately, the struggle continues.

What, then, is so pernicious about patronymy, and what makes
this particular naming practice "the most despised and most fought
against by feminists"? 8 6 Patronymy is inherently sexist, because it
dictates that females - and females only - lose their names.
Within the defining parameters of patronymy, male surnames are
the norm: "they are the only kinds of names there are." '187 Thus,
the practice of having a woman take her husband's name upon
marriage is one of the many linguistic practices that exclude and
demean women. 88 Such practices "communicate to all the partici-
pants in the social world... that males are the privileged sex and
the male perspective is the privileged perspective."' 89 Whereas
men's names are continuous and stable, "women's names are struc-
turally discontinuous, temporary, [and] adaptive." 90

By the rules of patronymy, therefore, the woman is symboli-
cally compelled into a posture of existential derivation, depen-
dence, and submission.' 9 ' Women's names are representative of

children their father's surname); Beverly S. Seng, Like Father, Like Child: The Rights of Par-
ents in Their Children's Surnames, 70 VA. L. REv. 1303, 1306 (1984) (arguing that a com-
pound surname best protects the child's welfare and satisfies the interests of both parents
in giving the child his or her own surname); Cynthia Blevins Doll, Harmonizing Filial and
Parental Rights in Names: Progress, Pitfalls, and Constitutional Problems, 35 How. L.J. 227, 227
(1992) ("[W]hile there has been progress in harmonizing parents' and children's rights in
names, pitfalls remain, including persistent bias towards the interests of the father.").

185 See KANowrrz, supra note 168, at 41-42.
The loss of a married woman's maiden surname and the acquisition of her
husband's is of course firmly rooted in Anglo-American social custom. If, as
has been suggested, the change of a woman's name upon marriage represents
the destruction of a major facet of her personality, women for the most part
submit to that destruction knowingly and willingly. The reasons for their acqui-
escence are varied. Once custom has been established, regardless of its under-
lying reasons, departures entail serious difficulties - possible questions
concerning the legitimacy of children of the marriage, suspicion raised among
neighbors and acquaintances as to whether "wife" and "husband" have been
married in accord with legal formalities, and the like.

Id. See also discussion infra Part III.B.
186 Arua, supra note 53, at 8 (examining the naming practices in the traditional Ohafia

Igbo community of South Eastern Nigeria).
187 LEBELL, supra note 51, at 13 (setting forth, and commenting on, "patronymy's

contract").
188 See Cynthia Ozick, Notes Toward Finding the Right Question, in ON BEING AJEWISH FEMI-

NisT 126 (Susannah Henschel ed., 1983) (discussing the ways in which Jewish law excludes
women). "To exempt is to exclude/To exclude is to debar/To debar is to demote/To
demote is to demean." Id.

189 BEM, supra note 165, at 144.
190 LEBELL, supra note 51, at 14.
191 See id.; see also N.ESSEL, supra note 46, at 37 ("The act of shedding one surname for

another is a symbolic gesture of submission through the loss of one's identity and the
acceptance of another personality."). In a 1989 study, Foss and Edson researched why
women make different choices about marital surname. See Duggan et al., supra note 58, at
93 (discussing the 1989 study by Foss and Edson). Foss and Edson discovered that respon-
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patriarchal society's ideal woman, who is expected to exhibit a mal-
leable personality, a willingness to adapt to any given situation, and
a penchant for self-sacrifice and submission. 9 2 In addition, pa-
tronymy is representative of the relation to woman as property; as
an object.193 The exchange of the woman's father's name for that
of her husband upon marriage, with no reciprocal name change
for her spouse, smacks of an exchange of chattel among owners.194

In fact, feminists first awoke to the oppressive nature of this tradi-
tion amid the practice of chattel-slavery, when slaves' names were
altered according to their current owner.19 The slavery analogy

dents in different groups varied in the ways they viewed their lives and marriages. See id.
For instance, women who adopted their husbands' surnames tended to focus on relation-
ships, and to define themselves in terms of their interactions with spouses and children.
See id. In contrast, women who retained their birth names tended to demonstrate concern
about preserving personal markers of identity in their lives and marriages. See id. The
authors concluded that "the choice a woman makes about her marital last name provides
valuable information about how she views herself and her marriage." Id. See also Slovenko,
The Destiny of a Nane supra note 79, at 230 ("In some measure, unconscious determination
may play a role with respect to the choice of a partner's surname as an ultimate self-state-
ment."). Slovenko offered examples of circumstances considered when deciding upon a
surname upon marriage. See id. Some of the examples included a marriage between Betty
Virgin and Glen Virgin, whereby Betty remained a "Virgin," a marriage between Sandra
Titsworth and Ronnie Petersillie, a marriage between Katherine Moss and Harry Stone, a
marriage between Frieda Raggs and Kurt Riches, and the most unfortunate, a marriage
between Ms. Lotta and Reverend Howard Crapp. See id.

192 See LEBELL, supra note 51, at 14.
193 See, e.g., HOOKS, supra note 53, at 43.

[A] dimension of the oppressor/oppressed, exploiter/exploited relationship is
that those who dominate are seen as subjects and those who are dominated
objects. As subjects, people have the right to define their own reality, establish
their own identities, name their history. As objects, one's reality is defined by
others, one's identity created by others, one's history named only in ways that
define one's relationship to those who are subject. ... Oppressed people resist
by identifying themselves as subjects, -by defining their reality, shaping their
new identity, naming their history, telling their story.

Id.
194 Evaluating women as property is not necessarily identical to considering women in-

animate objects.
Woman's ambiguous cultural place may be precisely the standpoint from which
it is possible to muddle the subject/object distinction, that distinction necessary
for a certain epistemological relation to the world. Levi-Strauss says a woman is
both a sign and an exchanger of signs, thus hers is the place in organized cul-
ture that evokes another's "more primitive" epistemology in which all objects
were also considered endowed with subjective status.

GALLOP, supra note 70, at 15 (citing CLAUDE Lwvi-SaTAuss, THE ELEMENTARY STRUCTURES OF
KINSHIP (James Harle Bell, et al. trans., 1969)). See also Renee Hirschon, Introduction: Prop-
erty, Power and Gender Relations, in WOMEN AND PROPERTY - WOMEN As PROPERTY 19 (Renee
Hirschon ed., 1985) ("[W]omen are not necessarily 'objects' even if they are not fully'subjects.'").

195 See generally Omi, Naming the Unheard Of supra note 99 (discussing the parallels and
differences in the importance of naming for both slaves and the members of a newly-
emerging women's movement in the United States in the mid-nineteenth century). In
comparison with white men, both slaves and women were "nominally powerless," and re-
garded as "chattel." Id. at 127. For example, Elizabeth Cady Stanton wrote: "Today the
woman is Mrs. John Roe, tomorrow Mrs. John Doe, and again Mrs. James Smith accord-
ingly as she changes masters, and she has so little self-respect that she does not see the
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still appears from time to time.19 6 Surnames essentially denote ti-
ties to property, 197 proclaiming a man's alleged ownership of chil-
dren"" and real property' 9' and his right to have exclusive access

insult of the custom." STANNARD, MRS. MAN, supra note 63, at 161 (citing Part I of THE
WoMAN's BIBLE 205 (1895)).

Kenneth Karst discusses an interesting and related notion, namely the economic ad-
vantages of the father's right to choose whether to recognize his child. See Kenneth Karst,
The Freedom of Intimate Association, 89 YALE LJ. 624, 678 (1980) [hereinafter Karst, The Free-
dom of Intimate Association].

[T]he idea of legitimacy of parentage served a system of male control over
economic resources. Since the notion of bastardy-as-punishment chiefly took
effect in rules disabling illegitimate children from making claims against their
fathers' estates, and since formal marriage was the only basis for a woman's
right to inherit from the man who fathered her children, the punishment in
question was reserved for unmarried women and their children. The unmar-
ried father, far from being punished, was strengthened in his power to dispose
of his property.

Id.
196 See, e.g., Arua, supra note 53, at 8 (stating that the practice of giving a child her

father's name implies that "the child belongs more to the father than the mother, and that
... the wife or female is naturally subordinate to the husband or male." (citingJ. Coryeli,
What's In a Name., in WoMEN: A JOURNAL OF LIBERATION (1971))); Nilsen, Sexism in the
Langage of Marriag, supra note 75, at 136-37 (discussing the language of traditional mar-
riage ceremonies which implies the property transfer of the wife from her father to her
husband). Vestiges remain in language of marriage itself, e.g., in the traditional Christian
marriage ceremony the clergyman asks "Who will give away the bride?" See id. After the
bride answers "I do," the father, or some other male substitute, "both literally and figura-
tively hands the bride over to the groom, [and] the clergyman says, 'I now pronounce you
man and wife.'" Id. Although originally the words "man and wife" were parallel terms, the
terms are no longer parallel and many clergymen have relented to changing the term to
"husband and wife." See id. In Hebrew, the use of non-parallel terms is even more obvious,
because the Hebrew equivalent to "husband and wife" is "baal ve'isha," which literally
means "master and woman/wife."

197 "Both historically and conceptually, we often refer to the constitution of patriarchy
in terms of proprietary power and interests." Vogel, supra note 42, at 148. Adultery with
another man's wife was equivalent to trespassing on another's property. See id. ("The idea
that a wife's (but not a husband's) adultery strikes at the order of property and, as a direct
consequence, at the foundations of civil society itself, reflects a near-unanimous consensus
of legislators, jurists, moralists echoed over many centuries of European legal history.").

198 See LEBELL, supra note 51, at 10.
Patronymy is historically buttressed by the perception of women as chattel.
When males first began to consolidate wealth and wished to pass on their hold-
ings to an "authentic" heir, patronymy was used to corroborate paternity sym-
bolically. As an historical reinforcement to patriarchy, patronymy has been a
way that the male could put his symbolic seal on kinship groups to establish
himself as the dominant member of the group.

Id. One group of courts has decided that a child's father possesses something akin to a
property right in the child's retention of his father's surname. See Lombard, supra note
171, at 134. This group of courts has refused to grant a name change petition for a child
without the mother establishing the father's unfitness. See id. In this way, a child's name
change has been perceived as a punishment that is imposed upon fathers who are guilty of"serious parental misconduct." See id. Other courts have rejected a property rights ap-
proach, and have chosen to focus on a best interests standard. See id. However, "[tihe best
interests standard tends to focus on the relationship between the father and child, and
requires the mother seeking her child's name change to prove that the change would be in
the child's best interests by introducing evidence that the child suffered from embarrass-
ment, inconvenience, and confusion." Id. It is therefore evident that "much of what passes
for a 'best interests' analysis is merely 'property rights' in another guise." Id.

199 See Lerner, Creation of Patriarchy, supra note 53, at 9.
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to his wife's body and sexuality.2 0 These concepts, although no
longer explicitly stated, remain part of the public agenda.20' In
sum, the surrender of a woman's surname upon marriage amounts
to "giving up some part of personal, legal, and social autonomy. "202

Patronymy also says something about the importance of wo-
men for future generations; only men's names are generative.20 3

In this way, patronymy is a classic example of a "double bind."2 4

As long as the system is based on hereditary male surnames, a wo-
man will carry the name of a man,20 5 whether she retains her birth
name upon marriage 20 6 or adopts the name of her husband upon

Class for men was and is based on their relationship to the means of produc-
tion: those who owned the means of production could dominate those who did
not. For women, class is mediated through their sexual ties to a man, who then
gives them access to material resources. The division of women into 'respecta-
ble' (that is, attached to one man) and 'non-respectable' (that is, not attached
to one man or free of all men) is institutionalized in laws pertaining to the
veiling of women.

Id.
200 See id. at 49-50.
201 See Martha Fineman, Our Sacred Institution: The Ideal of the Family in American Law and

Society, 1993 UTAH L. REv. 387, 389 [hereinafter Fineman, Our Sacred Institution) (discussing
the fact that despite apparent "legal relaxations[,] . . . the grip of the traditional family
metanarrative remains firm, in part because it resonates so strongly in certain extralegal
institutions.")

202 MILLER & SwIFr, supra note 58, at 9.
203 Whenever the topic of names is discussed, Shakespeare is usually cited. Occasionally,

reference is made to Othello. The majority of articles and books on names, however, ex-
amine one ofJuliet's famous queries in Romeo andJuliet "What's in a name? That which we
call a rose/By any other name would smell as sweet." WILLIAM SHAKEsPEARE, ROMEO AND
JuLIET, act II, sc. 2. What is less often cited is the phallic symbolism embedded in the
passage. See David V. Forrest, On One's Own Onymy, 36 PSYCHIATRY 266, 271 (1973). Forrest
instructs that proper names have a special significance with regard to phallic pride and the
genitalia of named progeny. See id. He shows how even the charming denial of Shake-
speare'sJuliet has a series of unmistakable metaphors that link Romeo's name to his penis:
"Hist! Romeo, hist! 0 for a falc'ner's voice/To lure this tassel-gentle back again Bond-
age is hoarse and may not speak aloud,/Else would I tear the cave where Echo lies/And
make her airy tongue more hoarse than mine/With repetition of 'My Romeo!'" See id. at
273 (quoting SHAKEsPFARE, ROMEO AND JuLET, act II, sc. 2). Forrest argues that "a tassel-
gentle" is the tercel falcon (a young male bird), that is metaphorically linked to the penis
and coitus in numerous languages. See id. at 274. In addition, he contends thatJuliet's
poetic coupling of Romeo's name with the call of feminine Echo's cave further makes the
symbolic connection. See id.

204 This term is often used in feminist theory to describe women's lack of "a way out";
that is, either choice she makes "binds" her. For an example of the use of the term, see
MargaretJane Radin, The Pragmatist and the Feminis 63 S. CAL. L. Rxv. 1699-1701 (1990).

205 See Lebell, supra note 51, at 8.
The fact of relationship is universally projected by our last names. First names
... are mainly to set us apart from others for purposes of identification. Last
names, on the other hand, evoke propinquity, relatedness. So even if a last
name doesn't declare outright [who your father or husband is] in our ordinary
social interactions, the fact that you are is one of the essential meanings that is
projected by your last name.

Id.
206 Gloria Steinem coined the term "birth name" as a non-sexist alternative to "maiden

name." Musgrave, supra note 12, at 28 (attributing Gloria Steinem). Personally, I disagree
with the term, because it seems to imply that there is no other choice of name (i.e., that the
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marriage. Hence, the custom is not uniquely discriminatory to
married women. 20 7 In the words of one feminist scholar:

Not only is it a case of rejecting our subsumption under a hus-
band's name, but questioning what will be our children's last
names, and finally, most radically, questioning our own names,
and our mother's names, and so on in generational regress, as
always patronyms: identity in our culture being so linked up
with patriarchy. 2 8

father's name is the name the child is automatically born with). I prefer to call a spade a
spade, and name a maiden name a "maiden name," because that is what it is - a name
bestowed upon her by her father, which she keeps for as long as she is a maiden.

207 See Bradwell v. Illinois, 83 U.S. 130, 141-43 (1872) (Bradley, J., concurring).
It is true that many women are unmarried and not affected by any of the duties,
complications, and incapacities arising out of the married state but these are
exceptions to the general rule. The paramount destiny and mission of women
are to fulfill the noble and benign offices of wife and mother. This is the law of
the Creator. And the rules of civil society must be adapted to the general con-
stitution of things, and cannot be based upon exceptional cases.

Id.
208 GALLOP, supra note 70, at 140. Decades earlier, Charlotte Perkins Gilman (later Stet-

son) questioned:
Why is his name any more honorable than hers, or, at least, than her father's,
which she had the honor of bearing before?.. . It is, perhaps, simply the as-
sumption that any woman is honored by being deprived of her father's name
and given a husband's, honored by being chosen at all, by any man.... the
assumption that the man is, per se, more "honorable" than the woman.

Lou Ann Matossian, A Woman-Made Language: Charlotte Perkins Gilman and Herland, 10 Wo-
MEN & LANGUAGE 16, 18 (1987) (quoting Charlotte Perkins Gilman).

Gilman also discussed the issue of names in her novels. See CHARLOTTE PERKINS
G LmAN, MOVING THE MOUNTAIN's 83 (1911) [hereinafter GILMAN, MOVING THE MOUN-
TAINS]. In Moving the Mountains, daughters inherit their mothers' surnames, and sons carry
their fathers' surnames. See id. at 83. We are told specifically, however, that "it isn't fi-
nal.... There's a strong movement on foot to drop hereditary names altogether." Id. In
Gilman's 1915 novel, Herland, this movement is concluded. See CHARLOrE PERFNS
GumeAN, HERLAND 118 (1915), reprinted in Matossian, supra, at 16-20 [hereinafter GiLMAN,
HERLAND]. Herland is a work of utopian fiction. See id. It opens on the eve of World War
I, as three American male explorers discover an all-female society near the source of an
unnamed river. See id. In this magnanimous matriarchy, where continuous social improve-
ment is a deliberate way of life, women reproduce parthenogenically. See id. At first, the
male visitors notice that no two names are alike. See id. at 75. Later, they discover that,
since there are no "fathers," the Herlanders do not employ surnames. See id. At some
point, the visitors express the wish to marry, but feel inadequate alongside these accom-
plished women. See id. at 118.

"What makes us all feel foolish," I told the girls, "is that here we have nothing to
give you - except, of course, our names." "Do your women have no names
before they are married?" Cells suddenly demanded. "Why, yes," Jeff ex-
plained. "They have their maiden names - their father's names, that is." "And
what becomes of them?" asked Alima. "They change them for their husbands',
my dear," Terry answered her. "Change them? Do the husbands then take the
wives' 'maiden names'?" "Oh, no," he laughed. "The man keeps his own and
gives it to her too." "Then she just loses hers and takes a new one - how
unpleasant! We won't do that!" Alima said decidedly.

Id. at 118. In Herland, naming traditions are a manifestation of the collective care, as
opposed to the "private ownership" of children. See Matossian, supra, at 18. The Her-
landers explain that surnames are not required, because they are descended from a com-
mon source: "But does not each mother want her own child to bear her name?" I asked.
"No - why should she? The child has its own." GiLMAN, HERLAND, supra at 75. Children
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It is not only women, then, who are affected by patronymy.
Patronymy is the code whereby all children's last names are based
on fathers' last names.2 9 Notwithstanding women's and children's
dependency upon a man's surname for both identity and status,
however, the acquisition of a name is not guaranteed. Whether a
woman or child acquires a man's surname ultimately depends
upon male self-will, buttressed by the state.210 In the past, women
and children whose surnames did not accurately reflect the iden-
tity of their societal owner were rendered legally and socially invisi-
ble.21' This category included women who became mothers
outside of marriage, and any children resulting from an unsanc-
tioned sexual union.212 It is, therefore, inaccurate to refer to the
surname as a "family name," because the surname defines only one
type of "family";213 namely, the heterosexual, monogamous, legally

do not receive the mother's name, we are told, "because the finished product is not a
private one." Id Conversely, constructed objects of all kinds frequently bear the signature
of their makers, partly to reflect the pride of the producer, and partly to let the consumer
know "to whom to be grateful." Id at 76.

209 See LEBELL, supra note 51, at 9 (discussing the "Code of Patronymy"); see also supra
note 64 (setting forth a definition of the term "patronymic").

210 See LERNER, CREATION OF PATRIARCHY, supra note 53, at 9.
The archaic states were organized in the form of patriarchy; thus from its incep-
tion the state has an essential interest in the maintenance of the patriarchal
family.... Women's sexual subordination was institutionalized in the earliest
law codes and enforced by the full power of the state. Women's cooperation in
the system was secured by various means: force, economic dependency on the
male head of the family, class privileges bestowed upon conforming and depen-
dent women of the upper classes, and the artificially created division of women
into respectable and not-respectable women.

Id
211 ZINGE & EARLY, supra note 71, at 17-18.

From the times of Roman law, legal policy regarding inheritance and property
centered on males, while policy determining non-inheritance centered on fe-
males; property rights passed patrilineal. Under English common law, persons
born outside the bonds of marriage were filius nullius (a child of nobody) or
filius populi (a child of the people). In the nineteenth century William Black-
stone, whose interpretations of English common law were to influence early
American legislators, explained:

"The incapacity of a bastard consists primarily of this; that he can-
not be heir to anyone, neither can [he] have heirs, but of his own
body; for being nulliusfilius, he is therefore a kin of nobody and has
no ancestor from whom any inheritable blood can be derived."

Id. (quoting William Blackstone).
212 See Lombard, supra note 171, at 129.

A society which viewed married women as having only slightly higher status
than children would most certainly not have allowed children to bear their
mothers' surnames. In addition, a society which viewed children as akin to
their fathers' chattel would not be likely to either require or permit those same
children to bear their mothers' surnames.

Id.
213 The word "family" is derived from the Latin word, familia, which referred to the

servants of a household. See WicKEDARY, supra note 1, at 197. In its archaic construction,
"family" was defined as "a group of persons in the service of an individual (he had a great
family, that is to say.., many slaves)." Id. According to Mary Daly, "family" is defined as
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recognized marriage, and any children resulting from its union.214
All of these individuals are supposed to have the same patronymi-
cal last name. It is inconsequential that this does not accurately
reflect nearly half of modem families.

In our society only one form of intimate entity has been so
venerated in the culture as to become institutionalized as the
model or archetype of intimacy. People live in a wide diversity of
intimate arrangements - plural marriages, same sex relationships,
single parent families - but they do so at risk. Historically, only
the nuclear family has been protected and promoted by legal and
cultural institutions. 5

The term "family name" is deceptive in another way. It denies
the reality that, for a woman, the loss of her maiden name upon
marriage entails the partial loss of her family heritage. Ironically,
even though women are the ones who have generative ability, wo-
men's names are not passed on to their children. Some theorists
see patronymy as "palpable evidence of men's morbid fear of exis-
tential irrelevance.... [I] t preserves a myth that is very important
to the stability of society. The myth is that men are fundamentally
vital to the family." 62 1  Indeed, the most conniving consequence of
patronymy's insistence that children bear their fathers' names is
the symbolic exclusion of a mother from her family when she re-

"the primary unit of sadosociety, consisting of slaves organized in domestic and sexual
service to a snool as their head." Id.

214 See ZINGE & EARLY, supra note 71, at 11.
Birth status laws are predicated on the following ideas or beliefs: The nuclear
family unit; heterosexual marriage; the idea of "father's rights"; the partial rec-
ognition of women's rights as human rights; denial of women's right to self-
determination, thereby restricting and condemning women to passive roles;
the discouragement of free choice for women in matters of procreation, lifes-
tyle, and personal association; the right of males to dictate/control the sexual-
ity of females; institutionalized sexism; the right of the state to regulate
morality; the regulation of the inheritance of male property; and the abdica-
tion of fatherly responsibility for the care of children. Like the language in
which they are written, birth status laws embody male-oriented assumptions/
stereotypes. The doctrinal categories were designed by men to serve a public
world organized around the values of "the ladder of achievement."

Id.
215 Fineman, Our Sacred Institution, supra note 201, at 388. See also Katharine T. Bartlett,

Rethinking Parenthood as an Exclusive Status: The Need For Legal Alternatives Wen the Premise of
the NuclearFamily Has Failed, 70 VA. L. REv. 879, 879 (1984) ("The nuclear family, which is
the preferred social unit in our society, is itself an exclusive unit, its membership reserved
to a married couple and their dependent children.").

216 LEBELL, supra note 51, at 43. See also STANNARD, MRS. MAN, supra note 63, at 288.
According to Stannard, the fact that "children for several centuries have been given only
the father's surname, as if children were descended from the father alone, is merely one
manifestation of the deep desire of men to be the mothers of mankind. . . ." Id. She
further discussed the concept of "womb envy," and the notion that society has evolved in
response to man's desire to make woman's womb his own. See id. In other words, the
custom of marriage was aimed at enabling a man to make a woman part of himself.
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fuses the honor of taking her husband's name. This maternal exile
is a dramatic example of the double-standard that informs much of
our culture's public policy: first, that a woman's place is defined as
the center of family life; and second, that steps are taken to ensure
that wives and mothers will always be considered expendable.2 17 A
further effect is the demonstrated preference for male offspring.2 18

Perhaps this is why changing the way children are named is consid-
ered the more "radical" move.219

In addition to its detrimental symbolic implications, "[i]n a
very real sense, the loss of a woman's surname represents the de-
struction of an important part of her personality. '220  Inevitably,
this forced change of identity is fraught with psychological difficul-

217 See LEBELL, supra note 51, at 17 ("Patronymy functions as society's routine endorse-
ment of female expendability. Patronymy encourages us to forget women.").

218 See BEM, supra note 165, at 145.
Apart from how androcentric this practice is in form, it gives the father's name
to any children that the couple may have and makes it much more important to
the couple to have at least one male child - because only a male child can
carry on what is euphemistically known as the family name.

Id. See also LEBELL, supra note 51, at 21-22 ("It goes without saying that if male names,
being transmissible across generations, have higher status than female names, people tend
to prefer, consciously or unconsciously, the birth of a boy over a girl."); Arua, supra note
53, at 8.

[One of the reasons why feminists despise the rules of patronymy more than
any other naming system] are the serious socio-psychological attitudes and anti-
social behaviors. These include, among others, preference for male children
because they perpetuate fathers' names while female children obliterate or ob-
scure fathers' identities on marrying; promotion of concubinage among hus-
bands who have not been able to get male children from their legal marriages;
and the abortion of fetuses that have been identified as female on account of
their sex.

Id. (citing U. Yusuf, Oriki Abiso: An Alternative to Sexist Last Names (1991) (unpublished
manuscript, on file with the Department of English, OfAfemi Awolowo University))).
Lebell also mentions that "the flip side to the last name privilege patronymy confers on
males.... [Men] bear the onus of carrying on their last names.... They may be subjected
to unwanted pressure from their fathers and other family members to create patronymical
heirs." LEBELL, supra, at 16. It follows, then, that any attempt to solve the problem of
patronymy by focusing on the married woman's last name alone, without dealing with the
problem of naming children, is doomed to failure. "[W] e need to take a broader view and
think of naming in a socially responsible way. If there is to be a real change in how females
as a group are perceived and treated, there must be a change in how females are named."
Id. at 3-4.

219 See GALLOP, supra note 70, at 14; see also LEBELL, supra note 51, at 90 ("[E]ven after a
resurgence of feminism, 99 percent of American women still take their husbands' names at
marriage. It follows from that statistic that children will continue to be given their fathers'
last names, for changing how children are named is the more radical move.").

220 Bosmajian, supra note 31, at 101-02.
A name carries with it certain evaluations made by the named one himself, as
well as the evaluations of others regarding him. A change of name invariably
means some change in these evaluations.... When a woman takes her hus-
band's name upon marrying him, she undergoes certain transformations of
ego, as well as leaving the circle of her original family and assuming the status
of married woman, as her new name shows.
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ties. As early as 1939, researchers learned that this coerced name
change caused women to experience difficulties of varying dura-
tion and severity.22' In the first published report on attitudes to-
ward marital last names, Margaret Jean Intons-Peterson and Jill
Crawford showed that women and men identified strongly with
their last names.222 They also found that respondents underesti-
mated the number of women who identify with their birth
names.223 This finding contradicted with the researchers' hypothe-
sis that societal expectations would cause women to identify less
strongly with their birth names. 24

Consistent with the aims of other scholars, Susan Kupper ex-
amined the motives of women who had made non-traditional
choices of marital last names.225 Her survey indicated that women
who chose non-traditional names did so for a variety of reasons,
with protection of identity a chief consideration.226 Furthermore,
the survey showed that a woman's choice of a marital last name
affected many domains of her professional and personal life, with

221 The 1939 study, conducted by Robert R. Holt, was apparently the first that addressed
the subject of women's marital names. See Duggan et al., supra note 58, at 90-91 (discussing
Robert R. Holt's 1939 study of names). Holt interviewed fifteen women in the United
States. See id. Holt discovered that only one woman retained her maiden name upon
marriage, and that the remaining women adopted their husbands' names. See id A more
recent study asserted that, although some women "reported being pressured (by spouses
and societal expectations) to make this choice, it is unclear whether any women reported
stress or anxiety. Many women viewed taking their husbands' names as a highly positive
step (e.g., in marking their transition to a new social role)." Id. at 93. These results are
somewhat inconsistent with those of related work done by other researchers. See id. (citing
Karen A. Foss and Belle A. Edson, What's in a Name? Accounts of Married Women's Name
Choices, 53 WOMEN'SJ. SPEECH Comm. 356, 373 (1989)).

222 See MargaretJean Intons-Peterson & Jill Crawford, The Meaning of Marital Surnames,
12 SEx RoIus 1163, 1165-71 (1985) (reporting the findings of a survey that was designed to
assess the meanings attached to marital surnames). The authors distributed question-
naires to a group of 56 unmarried college women and 209 married and unmarried gradu-
ate students and faculty. See id. at 1163. Finding that almost one-fourth of the married
women reported little or no identity with their marital surnames, the authors concluded
that in general surnames are equally important to women and men. See id. at 1165-66.

223 In the undergraduate group, women were thought to identify a great deal with their
surnames by only 11% of the women and 7% of the men, whereas, in fact, half of both the
female and male undergraduates indicated that they identified a great deal with their pre-
marital surnames. See id. at 1165-66. The authors found that the older group of women
was more aware that both sexes identify with their surnames; they underestimated the im-
portance of surnames to women's sense of identity, although to a lesser extent (two-thirds
of female graduate students believed women identify with their surnames, while 87% actu-
ally did so). See Id.

224 See id. at 1163 ("Tradition suggests that females identify less with their premarital
surnames than men because they are expected to change to another surname if they
marry. Our data contradict this view: half of both female and male undergraduates indi-
cated that they identified a great deal with their premarital surnames.").

225 See KuPPER, supra note 63, at 23-29.
226 See id. at 23 ("About three quarters of the women I studied were hesitant to give up

what they saw as a part of their personal identities, and so they decided to maintain or re-
establish their own names.").
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some consequences emerging only years after her marriage.227 In
cases where one spouse comes from a culture in which this
postmarital naming custom does not exist, the change might pro-
cure additional cultural and relational conflicts.228

For the woman herself, patronymy forces her to lose her for-
mer identity. For others, patronymy might mean losing her alto-
gether, because society depends on last names to locate people.229

On a larger scale, the woman's loss of her maiden name contrib-
utes to the fact that women have essentially been written out of
history. Without consistent names as clear markers of identity or
reference, it is difficult to trace a woman's path through history.28 °

In turn, the custom makes it doubly difficult for a woman to "make
a name for herself' - obviously, there is a distinct disadvantage to
being stopped midway in life and being forced to start over again
under a new name. "Few women are able to bring their names to
the public's attention so that it will be recognized in all its alternate
forms as Jacqueline Bouvier, Jackie Kennedy, Mrs. John F. Ken-
nedy, Jacqueline Onassis, and Mrs. Aristotle Onassis. "21

By the doctrine of the unity of the person, marriage was trans-
formed into a form of civil death for women, because it repre-
sented one way in which women legally disappeared.232 While such
extreme legal consequences have been eliminated, technical and
bureaucratic obstacles remain. Whether a woman complies with
the custom of patronymy or opts to retain her own name, she is
forced to participate in some decision-making process regarding
her name. This decision often entails a complicated and burden-
some procedure that involves the completion of many change-of-

227 See id. at 52.
228 See generally Arua, supra note 53 (examining the naming practices of the Ohafia Igbo

community of South Eastern Nigeria).
229 My mother remembers that, soon after marrying my father, her architecture school's

alumni magazine listed her (by her maiden name) as "whereabouts unknown." In the
same edition of the magazine, however, she appeared in a photograph with my father (also
an architect), but this time under her married namel

230 See, e.g., SPENDER, MAN MADE LANGUAGE, supra note 10, at 24 (writing about the obsta-
cles encountered by Jill Norris andJill Liddington in their attempts to document the story
of women's suffrage in Lancashire, England); LEBELL, supra note 51, at 18-22 (arguing that
most people cannot reconstruct a maternal line very far back, because female names are
purged from documents that indicate family, society, and world history).

Patrilineal descriptions of kinship relations are so taken for granted that we
forget that they are an arbitrary method of helping us remember our families
and who begat whom and who married whom.... When we forget our ances-
tors, we lose them as a resource for understanding ourselves.... [W]e can't
even invoke their names to inspire us....

Id. at 20-21.
231 Nilsen, Sexism in the Langage of Marriag4 supra note 75, at 140.
232 See supra note 170 and accompanying text (citing Blackwell's doctrine of coverture).
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name forms. 33 If she changes her name or opts simply to add her
husband's name to her own, technical difficulties may ensue.234

Moreover, family, friends and business colleagues may condemn a
woman for her choice. Furthermore, in cases where a woman is
required to appear before a court, she might be subject to emo-
tional badgering from male lawyers or judges.2 35 Additional diffi-
culties arise for women faced with divorce, separation or
widowhood:236

When I got divorced for the second time, I thought I should get
back "my own name." What was that? My first husband's last
name wasn't my own name. My late father's last name wasn't my
name. I thought of taking my mother's maiden name, but real-
ized that wasn't her name, but her late father's. I came to the
conclusion that a woman has no name.2 37

Accordingly, surnames cannot really be considered "family
names" - not even substantively. Of all the different bases of Eng-
lish and European surnames, it is estimated that roughly one-third

233 I discovered that insurance forms, voter registration forms, and driver's license regis-
tration forms all require women to give notice of their name change. In addition, a wo-
man changing her name must notify friends, family, and business associates.

234 For instance, she may be limited by the spaces allotted on application forms and
identification cards for drivers license registration forms and passports. See NuESSEL, supra
note 46, at 37.

235 See, e.g., Penfield, Surnaming, supra note 60, at 124. Women reported the difficulties
they encountered in attempting to change their names by court order. See id.
"[O]btaining the court order was often linked entirely to the whims of the trial judge.
Male judges frequently revealed their bias by denying surname changes on the grounds
that 'it would be bad for your children to have a different last name, they would be con-
fused,' or 'why do you choose this name, are you ashamed of your heritage?'" Id. Several
respondents mentioned that their lawyers cautioned them not to make surname changes
for ideological or feminist reasons, because the courts would deny their name-change peti-
tions. See id.

236 This is true even in the legal sphere. According to a 1993 handbook entitled "The
Rights Of Women," while in theory divorced women have the same common law right that
others have to use any name they like, in practice the answer may be different, depending
on the particular state in which the woman resides. Many states have laws that permit
women a name change either through the divorce process or through the formal name-
change process. See, e.g.,Jorgensen v. Larsen, No. 90-4048, 1991 WL 55457, at *1 (10th Cir.
Apr. 12, 1991) (involving an action brought by a divorced woman against the Utah Depart-
ment of Motor Vehicles for refusing to issue a new driver's license to the woman in her
premarital name). Jorgensen had not used formal name-change procedures to attain the
right to resume the use of her premarital names, so the Utah Department of Motor Vehi-
cles argued that she had no official verification that the premarital name she sought to use
was actually her premarital name. See id. at *2. The court decided thatJorgensen did not
have a common law right to use the name of her choice, and that she was required to
complete a formal name change. See id. at *3-4. But see Traugott v. Petit, 404 A.2d 77, 80
(RI. 1979) (holding that a divorced woman seeking a driver's license could change her
name under the common law by consistently using her birthname).

237 KUPPER, supra note 63, at 41 (quoting KAREN DECROw, SaxisrJusTcE 250 (1974)).
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of American surnames are patronyms. 23s Thus, as with first names,
even the content of many women's last names is often inappropri-
ate; for instance Robertson or Hardman.239 So, why did patronyms
become so popular? The answer may lie in the way in which Eng-
lish surnames developed. Medieval England, which was mainly a
rural society, recognized a relatively small number of first names.240

Given this fact, some kind of differentiation was required. Thus,
qualifications were added, such as 'John the tailor,". "son of Rob-
ert," and "from the hill."24' "In the rush of the conversation the
little, unimportant words could drop out or be slurred over, so that
John from the hill became John hill, and later John Hill. '242 Dis-
tinctions like these were a step toward surnames.243

Like most rural societies, however, communities in medieval
England were male-dominated, and women's subservience was
shown in the inchoate naming process.244 Almost all of the occu-
pational names, for example, refer to work done mainly or entirely
by men in the Middle Ages.245 Notably, countless fathers - but
few mothers - were memorialized in names that would become
family names.246  "Had women's prestige been higher we would
have many persons with names like Milkmaid, Buxom, and
Margaretson." 24 7

238 English and European surnames fall into four main categories: place names, pa-
tronyms (or others based on personal names), occupational names, and descriptive names.
See HooK, supra note 96, at 13-15. The proportion of names in each category may vary
from one European language to another. See id. For instance, more than seventy percent
of Irish, Welsh, and Scandinavian surnames are patronyms. See id. Spanish families have
also preferred patronyms, but place names are not far behind. See id. In France, pa-
tronyms lead once again, but occupational names run a close second. See icL In Germany,
patronyms are relatively few, although hereditary descriptive names are common. See id.

239 In Iceland, the second name is a true patronymic: Olafur Haldorsson is the child of
Halldor Olafsson. See Ashley, Changing Times and Changing Names, supra note 167, at 178.
Icelander women never take their husbands' names, though naturalized Icelanders of both
sexes are compelled by law to alter their names to Icelandic equivalents. See id

240 See HooK, supra note 96, at 11.
241 Id. at 11-12.
242 Id. at 12.
243 See id. at 12 (indicating that capital letters we now associate with surnames were only

scribal conventions introduced later on).
244 See id at 10-11.

Women often worked beside the men in fields, and in a family wealthy enough
to have its own cow or a few pigs or sheep the women were likely to be responsi-
ble for the animals' care.... [O]Ider England had had some strong queens,
and Shakespeare's plays would later reflect some influence of women on medi-
eval national affairs. In general, women were subservient, and their subservi-
ence was to be shown in the naming process getting under way.

Id. See also GERDA LERNER, THE CREATION OF FEMINIST CONSCIOUSNESS 172-85 (1993) [here-
inafter LERNER, THE CREATION OF FEMINIST CoNscIousNESS] (tracing the lives of women
who managed to slip through the cracks of patriarchy).

245 See HooK, supra note 96, at 11.
246 See id.
247 Id.
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D. Controlling Women and Women's Nicknames

"Most of the generic names [and nicknames] that derive from
personal names are slang. 248 Slang is largely a male vocabulary.2 4 9

Part of slang is name-calling, which acts as an expression of aggres-
sive male social roles and is often used to exert social control.2 50

Ethnic epithets, for instance, possess the earmarks of slang, particu-
larly the trait of characterizing a referent in addition to denoting
him.2 51  "Ethnic epithets express male anxieties and hostilities
stemming from competitive intergroup relations in the tradition-
ally male marketplaces for jobs and income. '252 Researchers have
found that most racial epithets based on personal names were
male-given names and were used by men. "Ethnic majorities used
the names as weapons of ideology to justify and to maintain status
hierarchies, while minorities used similar names in similar ways to
express resentment toward their subordination."253 This dynamic
is also applied to women.254

Nicknames are a particularly interesting sub-category of per-
sonal names, because they are not fixed.2 5 5 "This fluid nature of
nicknames creates the possibility of their reflecting a relationship
between language and culture that other, more fixed, aspects of

248 Irving Lewis Allen, Personal Names That Become Ethnic Epithets, 31 NAMES 307, 309
(1983) ("Personal nicknames are added in the course of a person's life history as affection-
ate, ridiculing, or scolding references, for example, to behavioral or physical characteris-
tics, some striking incident, or recurrences associated with a person."). See also Bethany K.
Dumas & Jonathan Lighter, Is Slang a Word For Linguists ., 53 Am. SPEECH 5, 13 (1978)
("True slang must be distinguished from the lay concept of slang as a grab bag of odd
usages. The layman applies the term imprecisely to a large body of lexemese including
true slang, jargon, regionalisms, and colloquialisms.... Using the word in this broad sense
leads inevitably to confusion.").

249 See Allen, supra note 248, at 309.
250 See id.
251 See id.
252 Id. at 310.
253 Id.
254 See Betty S. Phillips, Nicknames and Sex Rolls Stereot)pes, 23 SEx RoLEs 281, 286 (1990)

("One inference that might be drawn from this data [that nicknames given by sweethearts
are given more often to girls than boys] is that, just as Flexner found that 'most American
slang is created and used by males,' so it seems that males also control much of American
nicknaming." (quoting Stuart Berg Flexner, Preface to DicnoNARY oF AMERICAN SLANG (H.
Wentworth and S. Flexner eds., 1980))).

255 See id. (studying 380 nicknames collected from 175 young men and women, and
concluding that such an examination is a useful tool for revealing current sex role
stereotypes).
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language may not."256 Thus, nicknames are a more dynamic way to
examine how names reflect the relations between the sexes.25 7

Not much is known about nicknames. Apparently, they fulfill
many roles: terms of reference and address, tools of individuation,
identification and classification devices that function to maintain
boundaries, psychodynamic agents of ego-identity and oral aggres-
sions, and instruments of social solidarity or social control. 258 In
addition, and as with names generally, "it is clear that -whoever...
[the namegiver] may be, it is a role of power. '259 Despite the fact
that little is known about nicknames in general, however, even less
is known about women's nicknames. As with women's formal
names, here too is a dearth of material and research. 260 The most
significant and constant finding is that there are fewer nicknames
for girls and women than for boys and men.261 This has been

256 Id. at 281. See also NuESSEL, supra note 46, at 34 ("[O]rdinary ethnic slurs, especially
nicknames, are extraordinary chronicles of historical situations that produced and repro-
duced prejudice against groups and increased social distance from them." (quoting Irving
Allen, sociologist)).

257 This is true of other cultures as well. Using a qualitative approach, Maim L. Massolos
speculated on the larger meaning nicknames have for women in the Falkland Islands, a
small, remote sheep-raising society of fewer than two thousand people. She discovered
that males are the nicknamers, and the nicknames they choose for women express their
innermost feelings about the relationship between the sexes and males' role and social
position in the society. See The Systematic Study of Personal Nicknames: A Small Step Forward,
38 NAMES 253, 254 (1990); see also TheodoreJ. Holland Jr., The Many Faces of Nicknames, 38
NAMES 255, 262 (1990).

[T]he Chinese language's high degree of homonymy... surfaces in the en-
hanced potential of nicknames for verbal play and punning (such as through
tonal change), and the reduced level of references to social roles and self-ex-
pression on the part of women's nicknames - which mirrors their status and
position in that society.

Id.
258 See Holland, supra note 257, at 265-66.
259 Phillips, supra note 254, at 286 (quoting J. MORGAN ET AL., NIcKNAMEs: THEIR OI.

GINS AND SOCIAL CONSEQUENCES (1979)).
260 See James K. Skipper Jr. & Paul L. Leslie, Women, Nicknames, and Blues Singers, 36

NAMES 193, 194 (1988).
From a historical standpoint, the lack of attention paid to nicknames in general
and women's nicknames in particular can be explained by the lack of a histori-
cal data base and partially by the traditional status of women in society. Most
individuals' nicknames are not remembered much past their lifetimes unless
fame is achieved. Nicknames are usually not included in official documents.
For the general population there is no repository of nicknames. There are,
however, compilations of the lives of certain categories of individuals who have
achieved special attention. Some of these include nicknames. Examples are
entertainers of various genres, military/political figures, professional athletes,
and notorious criminals and deviants.

Id.
261 See generally Thomas V. Busse, Nicknames Usage in an American High School 31 NAMEs

300 (1983). In reply to Busse's questionnaire, 114 boys and 149 girls in a suburban, public
high school in the northeastern United States reported on their nicknames. See id Of the
boys, fifty-five percent reported having nicknames; of the girls, forty percent. See id.; see also
Holland, supra note 257, at 265-66 (noting that nicknames are more prevalent among men
than women); Skipper & Leslie, supra note 260, at 193 (studying the use of nicknames for
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found to be true of nicknames in both the private and public
spheres,262 although researchers have noted that public nicknames
appear to be on the decline. 263  Moreover, it appears that most
nicknamers - like the creators and employers of slang - are
men.

264

With regard to public nicknames, one researcher attributes
the relative dearth of female nicknames to gender role expecta-
tions, which give women diminished access to occupational status
and success. 2 65 According to this thesis, the patriarchal nature of
the gender-role differentiation in American society has tradition-
ally excluded women from any form of occupational status. If wo-
men worked outside the home, they were relegated to such jobs as
clerks, secretaries, nurses, librarians and teachers.2 66 This means
that fewer women would be found in fields of endeavor where nick-
names have been documented.267 Where women did enter tradi-
tionally male professions, they were considered less successful
"since success has been measured by male standards and therefore
they [were] less likely to be nicknamed. The most striking exam-
ple of this is with notorious criminals and deviants. Even in this
area of soiled identities, few women have a claim to fame, from
mass murderers to saboteurs, and from embezzlers to gang-land
bosses. 268 When women have been successful, they are less likely

male and female blues singers). "The data indicate that female blues singers are less likely
to be accorded nicknames than male blues singers.... The black female artists are more
likely than their white counterparts to receive nicknames." Id. at 199.

262 See Holland, supra note 257, at 265 (discussing the use of nicknames among high
school boys and girls); see also Skipper & Leslie, supra note 260, at 193 (discussing the use
of nicknames for blues singers).

263 See Holland, supra note 257, at 165-66 (noting that the decreasing use of public nick-
names is parallel to the decline of the folk-hero syndrome in American culture).

264 See Phillips, supra note 254, at 285-86 ("Girls were given significantly more names by
three groups: older siblings, fathers and sweethearts.").

265 See Skipper & Leslie, supra note 260, at 198-99. Studying the nicknaming of blues
singers, the authors discovered that "distinguishing physical characteristics are used more
as a basis for nicknaming than those that might refer to the singing." Id. at 199. Three
nicknames of female blues singers indicated large body size, including "Big May bell," "Big
Mama," and "Big Mama Bev." Id. at 198. Four nicknames suggested small body size, in-
cluding "Little Laura," "Little Katie," "Little Esther," and "Wea Bea." Id. The authors also
found that nicknames for female blues singers indicated distinguishing personality or be-
havioral characteristics. See id. at 199. "Leola Grant's nickname 'Coot' meant her cute
personality. 'Sippie' for Beula Wallace was a carryover from her childhood lisp. Josephine
Mills was dubbed 'Evangelist Mary' because of her religious orientation." Id. Another cate-
gory of nicknames described the singer's place of origin. "Mississippi Matilda" was the
nickname of Matilda Witherspoon, who was born in Mississippi. See id. The authors fur-
ther discovered that nicknames for female blues singers feel into an age category. See id.
The fifth category of nicknames was fictional characters; for instance, Edith Wilson's nick-
name was "AuntJemima." Id.

266 See id.
267 See id.
268 Id
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to be accorded the attributes of the folk hero and are less likely to
receive a nickname.26 9

A second factor in nicknaming, though not unrelated to the
traditional female role, is the fact that men, not women, have been
the prime nicknamers.27° Thus, one would expect to find a higher
percentage of nicknames for women in lines of endeavor where
only women participate and where women alone are responsible
for nicknaming. 271 This hypothesis was proven accurate in profes-
sional baseball, which is an occupation that attracts nicknames, but
is usually the exclusive domain of males.2 72 Historical data from
the All-American Girls' Baseball League, which existed between
1943 and 1945, reveals that women nickname other women to
about the same degree as their male counterparts, when women
are in an environment in which they have control over their inter-
actional situations.273

A further deviation from the usual statistic of women having
fewer nicknames than men was found in a unique setting: coal
mines. In 1986, James Skipper surveyed the nicknames of men and
women coal miners. 4 Skipper found that in the coal mines, all of
the female miners had nicknames, but only 81.8% of the male min-
ers had nicknames.275 The researchers attribute this to the fact
that women working in coal mines are a relatively new phenome-

269 See id. at 199.
270 See id. at 201.

It is difficult to document the origins of nicknames, and even more difficult to
document the person or persons responsible for assigning nicknames.... How-
ever, in the cases we have documented, it is almost always a man that is given
credit. Only in cases of nicknames from childhood are women responsible,
and even this is rare. It is our hypothesis that men are much more likely to
nickname other men than women.

Id.
271 See id.
272 In 1984-85, James Skipper studied the nicknames of baseball players. See Holland,

supra note 257, at 263 (discussingJames Skipper's 1985 study). Skipper hypothesized that
baseball players - often immigrants or first-generation Americans, and children of mod-
estly educated immigrant parents - frequently attained folk hero status. See id. "They
exemplified, to the people, how 'folk people' could receive recognition, financial success,
and general social mobility.... A high frequency of nicknames for baseball players thus
reflected the public's ability to feel close to those players...." Id. (citingJames Skipper).

273 This does not mean, however, that there is likely to be a larger number of women's
nicknames. See Skipper & Leslie, supra note 260, at 201. In fact, the number of nicknames
is likely to decrease as the use of public nicknames declines. See id.

274 See generally James K. Skipper, Nicknames, Coal Miners and Group Solidarity, 34 NAMES
134 (1986). The author interviewed 45 male and female miners in Virginia and West Vir-
ginia in order to understand the dynamics of solidarity in a dangerous male-dominated
occupation. See id. at 136-37. He found that most miners had names that reflected the
miner's social acceptance by others in the mines. See id. at 144.

275 See id. at 142.
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non.27 6 Still a tiny minority, they are subject to hostility and resent-
ment in what was once an all-male occupational work
environment.277 Of the female nicknames revealed, most had neg-
ative sexual connotations.27 8 In addition, only one of the women
reported that she liked her nickname. 279 According to researchers,
this may be attributed to the fact that, as the nicknames suggest,
most nicknaming is done by males. "What is occurring is that men
are making it clear that if women are going to work in the coal
mines, women are going to have to abide by the time honored tra-
ditions of a male work group."28 °

The nicknames of men and women differ not only in quantity,
but also in quality. We have seen that women's nicknames - at
least those conferred by men - are often sexual in nature.281 In
fact, reserachers have found that, in the conferral of female nick-
names in private and public spheres, physical attributes are most
important,2 82 thereby reinforcing the hypothesis that females, com-
pared to males, are perceived as more appearance-oriented.283 Fe-
male nicknames typically reflect connotations of beauty,
pleasantness, kindness, and goodness; whereas, when male nick-
names are based on physical qualities, connotations are generally

276 With rare exceptions, women did not begin to work in coal mines before the 1970s.
See id. at 145 & n.22 ("As late as 1978, less than two percent of coal miners were female.").

277 See id. at 145.
278 See id. at 142-43 (explaining that five of the six women's nicknames were sexually

referential, compared to only about one-third of the men's nicknames).
279 See id. at 142 (reporting that only one of the women liked her nickname, compared

to 63% of the men).
280 Id at 143.
281 Citizens Band ("CB") Radio handles given to women by men include "Love Bug,"

"Cookies," and "Baby Holstein." Jerome Smith, Gender Marking on Citizen Band Radio: Self-
Identity in Limited-Channel Speech Community, 7 SEx RoLES 599, 599 (1981) (discussing the
nicknames that users of GB radios assign themselves). Analysis shows that male CB'ers are
clearly identified by their handles, but that females are not. See id. at 600. Semantic differ-
ential analysis shows that male handles project virility, but that female handles do not show
gender marking. See id. ("[Mien appear to achieve a clear signal of their masculine iden-
tity, while women seem collectively to make more ambivalent statements about their gen-
der."). Male handles include "Snowman," "Spanky," "Disco Duck," and "Pool Shooter." See
id. at 603. Female handles include "Crazy Cousin," "Gold Dust," "Hickory Nut," and
"Patches." See id.

282 See Phillips, supra note 254, at 284 ("Nicknames formed through external derivation
also revealed naming practices that separated the females from the males. For instance, far
more names based on physical qualities were given to females."). In this research, nick-
names did not reflect much difference in activity - a quality that earlier studies associated
with males. This finding, according to Phillips, suggests that nicknames might provide
fertile ground for future research on the relationship between language and culture since
they reflect more current attitudes than other, more stable areas of language. See id. at
286.

283 See id. at 284 (quoting T. Cash & T. Brown, Gender and Body Images: Stereotypes and
Realities, 21 SEx RoLEs 361, 363 (1989)).
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of strength, largeness, hardness, and maturity.2 4 Beside the sym-
bolic significance of these variations, scholars have reported on the
connotative meanings of nicknames, suggesting that such names
can lead to expectations that affect our perceptions.285

Finally, there are differences in the use of nicknames based on
given names. The most common category of male nicknames is a
short form of the his surname.286 In contrast, female nicknames
are more often based on their first names.287 In addition, there are
discrepancies in the use of the simplest form of nicknames: the
affectionate form. Research demonstrates that both sexes clearly
dislike the affectionate form, because they perceive it as immature,
childish, and dependent. 28 However, while the "affectionate form
is acceptable for men in some circumstances (baseball players, en-
tertainment figures and criminals), most men do not care for the
affectionate form."289 Similarly, women reject the affectionate
form as an image of the immature, dependent, "baby doll" fe-
male.29 ° Not surprisingly, though, men accept this form more
readily for women's names. In fact, substantially more women than
men have nicknames ending in -y/-ie.291 As mentioned previously,
in the past, these diminutive names were also used as formal

284 See id. at 286 (explaining that the Evaluation dimension is a means to quantify the
connotational differences between nicknames for men and women).

285 See Holland, supra note 257, at 265 ("[F]emales receive a lower percentage of nick-
names than [do] their male counterparts, due in part to gender role expectations which
gave them diminished access to occupational status and success." (citing Skipper and Les-
lie's study of nicknaming among blues singers)).

286 See Phillips, supra note 254, at 284 ("I found that of the 82 males sampled, 27% had
nicknames based on their surnames, as compared with only 15% of the 93 females....
Examples include Shady Grady, Murph, Stitch (derived from Steitch), Soupy (derived
from Suprich), Soupy (derived from Campbell), and Stammy (derived from Stamm).").

287 See id. ("Th[e] tendency for more males to have names derived from their surnames
may be compared with the number of nicknames based on first and/or middle names.
Only 60% of the males had nicknames based on these names, compared to 73% of the
females.").

288 Considerably more sex stereotyping is associated with the diminutive of a particular
name. See Slovenko, Unisex and Cross-Sex Names, supra note 81, at 271 (discussing the use of
particular diminutives to exert "strength, masculinity, and self-worth.").

289 Edwin D. Lawson & Lynn M. Roeder, Women's Full First Names, Short Names, and Affec-
tionate Names: A Semantic Differential Analysis, 34 NAMEs 175, 183 (1986) (performing a
semantic differential analysis of the stereotypes of women's full first names, short names
and affectionate names, compared to those of men).

290 Id. at 183.
291 See Phillips, supra note 254, at 283.

[M]any more females than males had nicknames ending in -y/-ie 33% of the
females had such names vs. only 21% of the males.... [T] he movement toward
more endings in -y/-ie for females shows up in preferred names and continues
in an ever strong trend in nicknames. Nicknames ending in -o, on the other
hand, are generally applied to males.
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names.2 92 The researchers speculate that "it is more satisfying to
the male ego to perceive women in this way. Dependant, imma-
ture women may represent less of a threat to male sensitivities. 293

E. Euphemisms, Discomfort, and Conventions in Addressing Women
(in the Law)

In her pioneering article on women and language, Robin
Lakoff discusses the phenomenon of euphemisms and the way in
which they affect women. 294 When a word acquires a negative con-
notation by association with something unpleasant or embarrass-
ing, people may search for substitutes - euphemisms. Lakoff
demonstrates how the concept of euphemism is what lies behind
the avoidance of the use of the word "woman," when the same does
not occur regarding the term "man. '291 One particularly pervasive
euphemism for "woman" is "lady."296 "The way in which 'lady'
functions as a euphemism for 'woman' is that it does not contain
the sexual implications present in 'woman': it is not 'embarrass-
ing' in that way."297 Another common euphemism is "girl." The
term "girl" is often used when referring to grown women, much
more so (and much more negatively than) the term "boy" is used
to describe adult men.298 Why is there so much difficulty articulat-
ing the word "woman"? According to Lakoff:

Perhaps the discomfort men suffer in contemplating, more or
less, unconsciously, the sexuality of women is traceable to guilt
feelings on their part. The guilt arises, I should think, not only
because they think sex is inherently dirty... but because if one
deals with women as primarily sexual beings, one is in effect au-
tomatically relegating them to object status; if women are there
for the use of men, they are not fully human beings in their own
right. But women are, in most other respects evidently human.

292 See supra notes 100-01 and accompanying text (discussing the diminutive names
given to both white and black slave women in the American South).

293 Lawson & Roeder, supra note 289, at 183-84. See also Slovenko, Unisex and Cross-Sex
Names, supra note 81, at 257 ("In political life, as well as at work, a man might use a diminu-
tive to advantage, but it would not be a prudent course for a woman (unless it is a neuter
name like Gerry, as used by Geraldine Ferraro).").

294 See Lakoff, supra note 123, at 57-62.
295 See id. at 58.
296 See id. ("It may be objected at this point that 'lady' has a masculine counterpart,

namely, 'gentleman'... . But I don't think this is a fair comparison.... Lady is really a
euphemism for woman, but gentleman is not nearly frequent enough to classify as a euphe-
mism for man.").

297 Id. at 61.
298 See id. at 61 n.9 ("It may be that [the] use of 'girl' is euphemistic in the sense in

which 'lady' is a euphemism: in stressing the idea of immaturity, it removes the sexual
connotations lurking in 'woman.'").
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So a man feels somewhat ambivalent - more or less consciously
- and reacts all the more strongly for that reason ... 299

Maybe it is this basic discomfort that explains why woman, much
more than men, have always possessed various form-of-address
options.300

The use and misuse of forms of address supply much informa-
tion to people, which explains their importance in our language
and society."' In addition to the substantive differences in the ti-
ties of men and woman, the social conventions governing the
choice of form of address is not parallel in both sexes. In light of
the broad scope of this topic, however, this Article will confine its
discussion to the realm of law, as a profession that puts a great
emphasis on forms of address.

Even in the everyday business of lawyering, forms of address
are important. Ralph Slovenko, a lawyer and psychiatrist asserted:
"The simple matter of how a patient or client is addressed - first
name, last name, Mr., Mrs., Ms. - sounds trivial, but it may set the
tone for the entire relationship."30 2 Of particular interest, how-
ever, is the way in which women's titles are used to perpetrate gen-
der bias in the courtroom. A common manifestation of gender
bias in the courtroom is the propensity of male judges and lawyers
to address female attorneys improperly. 03 One seemingly innocu-

299 Id. at 62.
300 See generally Gunter, supra note 139, at 33 (evaluating the factors that affect produc-

tions of forms of address, including gender, marital status, and personal preference).
301 See Colman et al., supra note 62, at 114 (citing M. HUNTER, REAcTON TO CONQU

38 (1961)); see also Gunter, supra note 139, at 33.
"Forms of address" include those titles and names that people use to indicate
others or themselves across interactions. All cultures have intricate rules which
govern their production and application. These rules reflect the beliefs and
attitudes related to all variables which influence address .... [People learn
forms of address as much through observation as through direct instruction.

Id.
302 Slovenko, Unisex and Cross-Sex Names, supra note 81, at 299. The importance of forms

of address in other cultures is illustrated by the following two examples. Among the Pondo
tribesmen of Southern Africa, the patriarchal structure of the Pondo kinship is reflected in
a set of taboos governing name avoidance by married women. See Colman et al., supra note
62, at 114. A Pondo bride is forbidden to utter the names of her husband's elder brothers,
her father-in-law and his brothers, or her husband's paternal grandfather, whether they are
living or dead. See id. She is not even permitted in day-to-day speech to use words whose
principal syllable rhymes with any of these names. See id. She is also forbidden to use the
personal names of her husband's mother, paternal aunts, and elder sisters, but she need
not avoid words that rhyme with them. See id. Among the Australian aborigines, children
were given two names. See STANNARa, MRs. MAN, supra note 63, at 302. The first was usually
derived from the exact place where the child was born. See id. The second was given to the
child by the headman - a name never spoken in the presence of a woman. See id.

303 See Deborah Ruble Round, Gender Bias in the Judicial System, 61 S. CAL. L. REv. 2193,
2201 (1988) ("With regard to attorneys, the New York Task Force found that female attor-
neys were not always treated with the same dignity and respect as male attorneys." (citing
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ous habit is that of addressing female attorneys by their first names,
while addressing male attorneys by their surnames." 4 Gender bias
also appears in questioning witnesses. For instance, in a criminal
court in Detroit a male lawyer asked a woman witness 'You don't
mind if I call you by your first name, do you?" "Don't answer that,"
the Judge told the witness. Then turning to the lawyer, the female
Judge said: "I mind and I have told you before that I mind. You
will address this woman by her surname as you have addressed all
the men on this stand by their surnames."" °5 Proving a direct link
between such conduct and the outcome of the case may not be
possible. There can be no doubt, however, that addressing a fe-
male attorney improperly, whether by her first name or in familiar
terms, diminishes her credibility both in the courtroom and in the
eyes of her client. For example, "by referring to the female attor-
ney as 'Jane' while calling her opposing counsel 'Mr. Smith,' a
judge implies that Mr. Smith deserves more respect and is more
credible than Jane."3 °6

Where women are addressed by their surnames, their choice
of surname may not be respected. In 1988, a male federal judge in

REPORT OF THE NEW YORK STATE TASK FORCE ON WOMEN IN THE COURTS, March 1986 (uni-
fied Court System Office of Court Administration), Appendix A, at 233)).

304 See id. at 2204 n.69 ("Forty-nine percent of female attorneys surveyed said they were
'sometimes' or 'often' addressed by first names or terms of endearment while male attor-
neys were addressed by surname." (citing NY TASK FORCE ON WOMEN IN THE COURT, March
1986 (unified Court System Office of Court Administration), Appendix A, at 233)).

305 Hon. Shirley S. Abrahamson, Toward a Courtroom of One's Own: An Appellate Court
Judge Looks at Gender Bias, 61 U. CIN. L. Rxv. 1209, 1214 & nn. 24-26 (1993). See also Lakoff,
supra note 123, at 70-71.

One finds oneself more and more often in awkward situations, as women be-
come more prevalent in [business], and one does not know how to refer to
them appropriately. If we are in a situation in which first-name alone might be
used of a male linguist, we are in no trouble: first-name alone is used of a
woman as well. If we are in a situation where first-plus-last name is used of a
man, this will also be used for a woman, with no trouble. But there is a shadow
area: if someone is assumed to be an equal and a colleague, but either the
speaker is not really a personal friend, or he knows the addressee is not, or he
merely wishes to keep the conversation on a strictly impersonal note. Here, if
the person referred to is a man, we normally find last-name-alone used. But for
a woman, this is much less common.... There are two ways out: first-name
alone..., or both names .... But the use of the first name alone, in situations
in which it is not warranted, such as if the speaker really is not personal friends
with the person referred to, sounds patronizing, and the second awkward in
suggesting that the person referred to is not accepted as a colleague. Yet these
are the only normal options. It would seem as though male members of the
profession are, subconsciously or otherwise, loath to admit women to full mem-
bership in their club, and this trouble in terms of address - limiting the choice
to either addressing a woman by first name, in this situation implying her infer-
iority to the speaker, or by both names, suggesting she is not quite a full col-
league - is symptomatic of deeper problems of which we are all aware.

Id.
306 Round, supra note 303, at 2205.
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Pennsylvania threatened to send a female attorney to prison when
she objected to being addressed by her husband's surname in
court.30 7 The same judge also objected to another attorney's ad-
dressing a witness as "Ms." instead of "Mrs."3 0 ' The judge later
apologized, explaining that he had always referred to married wo-
men by their married names.3" 9 He further averred that any per-
son who appears in his 'courtroom may be addressed in any
manner he or she wishes. 310

In some cases, women lose their names altogether. A trial
court judge recalls:

Several years ago, we were listening to oral argument in a di-
vorce case. As I remember the case, the wife was seeking larger
maintenance allowance. Both lawyers were male. During the
course of his argument, the husband's lawyer kept referring to
the wife as "the girl." I checked the brief and calculated that the
wife was in her late forties or early fifties and the mother of chil-
dren, the youngest a teenage girl. The male lawyer continued
referring to the wife as "the girl." I finally asked him "What girl
are you referring to?" Perplexed, he answered, "The wife." He
persisted in saying "the girl," until I finally asked, "What does
the boy think about that?" Perplexed, he asked, "What boy?" I
told him what boy. He was totally oblivious to the point I was
trying to make. The audience, however, understood.31'

307 See Abrahamson, supra note 305, at 1212; see also Bobb v. Municipal Court, 192 Cal.
Rptr. 270 (1983). Bobb is a famous case in which a witness (an attorney by profession)
refused to answer a judge's interrogation regarding her husband's occupation. See id. at
271. Ultimately, the trial judge held Ms. Bobb in contempt, and she was escorted to jail.
See id. On appeal, the judgment of contempt was reversed on a two-to-one vote with three
opinions. See id. at 274. Onejudge found unconstitutional sex discrimination. See id The
second judge found no grounds for contempt since Ms. Bobb had acted on the basis of a
moral principle asserted respectfully and in good faith. See id at 279 (Kline, Presiding
Judge, concurring). The dissenter concluded that the trial judge had to punish this act of
defiance. See id- at 280 (Rowe, Associate Justice, dissenting). See also KuPPER, supra note 63,
at 110-11 (discussing a July 1998 case, in which a United States district court judge in
Pittsburgh demonstrated overt bias against a female attorney who used her birthname by
demanding that she use her husband's name, preceded by the prefix "Mrs.").

308 SeeAbrahamson, supra note 305, at 1212 & n.10 (citing Debra C. Moss, Judge Mrs. The
Point, A.B.A.J., Sept. 1, 1988, at 25). Justice Abrahamson recounted a case in which Justice
Diane Lebedeff imposed a $500 sanction on a male New York lawyer for remarks made to
his opposing female lawyer, thereby holding that offensive and abusive remarks are degrad-
ing to opposing counsel on the basis of sex. See id. at 1215 (citing Saundra Torry, Little
Mouse Makes Her Opponent Pay For Sexist Language, WASH. PosT, May 18, 1992, at 5).

309 See Moss, supra note 308, at 25.
310 See id.
311 Abrahamson, supra note 305, at 1219. In a 1964 case, a black woman refused to

answer questions asked by a state-court judge who addressed her as "Mary," saying she
would answer only if he would call her "Miss Hamilton." Hamilton v. Alabama, 376 U.S.
624, 650 (1964). The judge cited her for contempt, and imposed a five-day jail sentence
and a fifty dollar fine. See id The United States Supreme Court reversed the state court's
contempt finding, citing Johnson v. Virginia, 373 U.S. 61 (1963) (holding that state-com-
pelled courtroom segregation is unconstitutional). See id. According to Kenneth Karst, the

376 [Vol. 4:321
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Sometimes, males decide to confer names of their own on wo-
men. One extreme form of disrespect is the practice of addressing
female attorneys by terms of endearment, including "honey,"
"young lady" or "sweetie."3 12 The New York Committee on Judicial
Conduct disciplined a New York State Supreme Court Judge for
improperly addressing a female attorney as "little girl." '313 The at-
torney then asked the judge not to address her in this manner.3 14

The judge later ruled against the female attorney, thundering
before a full courtroom, "I will tell you what, little girl, you lose."315

The judge contended that his use of the term "little girl" was analo-
gous to "sweetheart" or "darling," obviously believing that terms of
endearment were acceptable courtroom address.31 6 In this case,
the Commission rejected the judge's analogy.3 17 After recognizing
thatjudges have an obligation to treat people appearing before the
court with courtesy and respect, the Commission concluded that
the judge's expressions were "insulting, belittling and
inappropriate."3 1

However harmless their motives, and regardless of whether
the male judge or attorney uses such terms unconsciously, the ef-
fects are detrimental to women. Terms of endearment and other
improper forms of address demonstrate a lack of respect toward
the lawyer addressed and communicate to those in the courtroom
that the female attorney should be taken less seriously.

Differences in forms of address similarly manifest themselves
in academia. 19 (In this case, I am not referring specifically to the

Hamilton case "stands primarily for a principle of racial equality, but it also recognizes that
the dignity of citizenship may be bound up in a personal title." Karst, A Discrimination So
Trivia4 supra note 59, at 553 n.30 (citing Hamilton, 376 U.S. at 651).

312 Round, supra note 303, at 2204-05.
313 Id. at 2205 n.75.
314 See id. at 2205.
315 Id. at 2204-05 (quotingJudge Jordan).
316 See id. In addition to these disrespectful forms of address, "derogatory remarks about

a female attorney's gender or personal appearance also manifest the presence of bias in
the courtroom. Such comments seem particularly inappropriate because they remove the
attorney from her professional context and draw attention to her sexuality rather than her
professional capability." Id. at 2218.

317 See id. at 2205.
318 Id. Round also notes that the judicial system has modified its treatment of blacks

within the last few decades. See id at 2218. "To address a Black attorney as 'boy' or to call a
Black witness by their first name, while referring to White witnesses by their surnames, is
unacceptable today and would not be tolerated under any circumstances." Id.

319 "Academic Regalia" is defined a "[t]he elitist artificial language mode used in schol-
arly syntax, archaisms, gratuitous bits of foreign language, jargon ... idioms such as 'so to
speak,' etc.; the language mode required for academic success in the United States. Analo-
gous modes exist for other professions - for example, Medical Regalian, Forensic
Regalian, etc." Kramarae & Jenkins, supra note 162, at 141.

1998]
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legal academia.)1 20 In an article discussing sex-linked differences
in letters of recommendation, a significant pattern emerged in the
use of the formal and informal modes.321 Women writing about
women were by far most likely to use the informal mode (i.e., first
names).322 When writing about male candidates, however, women
also tended to use first names more often than last names, but at a
much less staggering rate of three-to-one.323 Male professors, on
the other hand, used roughly equal numbers of formal and infor-
mal naming patterns for both male and female candidates.324 One
explanation for this phenomenon, according to researchers, might
be that female professors are closer to the students they write about
than their male colleagues.125

Alternatively, first name usage by women might indicate a more
casual attitude toward the hierarchically formalistic academic
setting where traditionally titles and rank are all-important. Per-
haps female professors are themselves so accustomed to being
called by their first names - an indication of their generally
lower position or power - that they find it natural to use the
first name of others. Male professors, on the other hand, might
be more reluctant to give up the sense of achieved status in their
own formal appellations and thus might be more hesitant to be
informal with others within the academic setting.3 26

III. NAMING WOMEN

A. Self-Definition and Self-Determination: Women Naming Themselves

Thus far, we have traced the first two steps of the feminist pro-
ject of naming. The first was becoming aware of the problem;
namely, that women have been dispossessed of the power of nam-
ing. The second was locating and exposing sexist language and

320 It appears, however, that the academy is well ahead of the courts. See Abrahamson,
supra note 305, at 1218 ("[U)itimately, the courts are lagging behind the academy. The
discourse in the courts is not for the most part gender neutral, but we are making
progress.").

321 See Carol Watson, Sex-Linked Differences in Letters of Recommendation, 10 WOMEN & LAN.
GUAGE 26, 27 (1987) (performing a linguistic analysis of letters of recommendation, and
analyzing the influence of gender on the letter-writer, candidate, and on the general lan-
guage, tone and overall length of the letters).

322 See id. (finding that the informal mode (i.e., first names) appeared in women's letters
of recommendation sixteen times more than the formal mode (i.e., last names)).

323 See id.
324 See id.
325 See id.
326 Id. at 28.
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identifying the manifestations of patriarchal naming.327 Needless
to say, the process of "trying to reveal the falseness of patriarchal
terms while confined to those false terms themselves is ... difficult"
and solutions are not always forthcoming.3 28 Nonetheless, femi-
nists have persevered in their quest for a language that reflects the
realities of all. 29

Women have gone on to repossess the power of naming in a
myriad of innovative ways. "Such relabeling is psychologically pow-
erful for the powerless group in at least two ways. It gives them a
sense of control over their own identity, and it raises consciousness
within their group and that of those in power. '33 1 In the words of
Judy Grahn, "the reclamation of ideas ... make [s] it possible for
women to speak honestly, and in a whole voice, to say what we actu-
ally see and think in a tone of voice and language. '"331

At least four linguistic processes have been used by feminists
in renaming themselves and their experiences.33 2 The first - cre-
ating new terms - coins "needed words," which are words that
were seemingly nonexistent before feminism's insurgence and that
arose in defiance of the male prerogative. 333 The second - alter-
ing the format of words - entails changing the meanings of ex-
isting words through hyphenation and the use of slashes.334 This
approach allows for the dis-spelling of sexist deception within lan-
guage and for the creation of more inclusive terms, such as "s/
he. ' 335 The third - reclaiming archaic meanings - uncovers the
original intent of language and may replace images of ugliness and

327 In the words of Mary Daly, we have "[e]xpos[ed] elementary terms and phrases."
WiCKEDARY, supra note 1, at 239. Daly calls these "terms" rather than "words," because they
are "dead words that terminate thought." Id.

328 Spender, Modem Feminist Theorists, supra note 6, at 368. Indeed, some feminist lin-
guists like Lakoff believe that the only realistic possibility of instituting reform is by direct
change through social change. See Lakoff, supra note 123, at 76 ("[1]it should be recog-
nized that social change creates language change, not the reverse; or at best, language
change influences changes in attitude slowly and indirectly, and these changes in attitudes
will not be reflected in social change unless society of receptive already.").

329 See Musgrave, supra note 12, at 30. "Genkind" is defined as "genuinely sex-inclusive
word for 'mankind' or humanity." Id. (attributing Casey Miller and Kate Swift).

330 Van Den Bergh, supra note 28, at 131.
331 Kramarae & Jenkins, supra note 162, at 144 (quoting JuDy GRAHN, TRUE TO LiFE

ADvENTURE STORMiS 14 (Judy Grahn ed., 1978)).
332 See Van Den Bergh, supra note 28, at 135 n.8; see also Musgrave, supra note 12, at 27

("The neutral assertion [by feminists] is that new words are formed in eight ways, through
prefixation, suffixation, conversion, compounds, blends, acronyms, reduplication, and clipping." (cit-
ing RANDOLPH QuIRK ET. AL., A GRAMMAR OF COm'EMPORARY ENGuSH App. 1 (1972)); Hen-
ley, supra note 25, at 12-13 ("What options do we have for direct change which emphasizes
sex-neutral terms? There is a rich assortment of alternatives here.").

333 See Van Den Bergh, supra note 28, at 135 n.8.
334 See id.
335 See id.
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evil with images of strength and power . 3 6 The fourth renaming
process is the expansion of the conceptual boundaries of words.337

Thus, women have not only named the power of naming, but
they have claimed that power as their own. They have used words
and language to name their reality and to bring it into recognized
existence. 311 "[T]o the extent that we produce and control our
own ideas about our existence, . . . we have broken some of the
chains that bind us." 33 9

Feminist consciousness has given rise to women who have
sought to name themselves. As with naming generally, here, too,
the process is a complex one. In theory, it has been apparent that
women must reject patriarchal naming customs. In practice, how-
ever, the problem of women's names has remained a real problem,
with no clear solution being universally adopted, despite the clever-
ness of some theories.34 ° In fact, with regard to personal naming,
an apparent lack of suitable solutions has often led to resignation
and premature capitulation on the part of feminists.3 41 Nonethe-
less, every feminist movement has produced women who have de-
manded that the choice of self-naming should be their own;
specifically, that marriage should not deprive them of their identi-
ties.342 It seems that there have always been some women who have
resisted male versions of reality - "women who are disloyal to
civilzation," in the words of Adrienne Rich.343

Throughout the ages, women's attempts at self-naming have
assumed different forms, according to the type of sexism and the

336 See id. at 135 n.8. See generally JuDy GRAHN, MURDERING THE KING'S ENGLISH (1978)
(explaining why the author uses and encourages the use of language in ways considered
incorrect by academicians). Kramarae and Jenkins also cite to the work of Zora Neale
Hurston, an esteemed novelist and anthropologist who uses a nonstandard language - "a
reality not accepted in traditional, white, modem American literature." Kramarae &Jen-
kins, supra note 162, at 144 (quoting Zora Neale Hurston).

337 See Van Den Bergh, supra note 28, at 158 n.8.
338 Mary Daly defines the term "New words" as "words Heard in a new semantic context

and arising from qualitatively Other experience; words of Gynocentric communication -
many of which are not 'new' in the old sense (materially) but New in a New sense, having
different meanings because they are Heard and Spoken in New ways." WICKEDARY, supra
note 1, at 84-86.

339 Spender, Modem Feminist Theorists, supra note 6, at 375.
340 See supra note 70 (discussing some of the feminist alternatives proposed).
341 See supra note 67 and accompanying text (citing the few feminists that mention the

problem, and then only in passing).
342 See generally STANNARD, MRS. MAN, supra note 63 (tracing women's struggle to name

themselves from the beginning of the American woman's movement in the mid-nineteenth
century until the 1970s); KUPPER, supra note 63 (surveying women's non-traditional name
choices); Penfield, Surnaming supra note 60 (discussing women's struggle for personal
identity).

343 Spender, Modern Feminist Theorists, supra note 6, at 375. Cicely Hamilton calls such
women "heretics." Id. (quoting Cicely Hamilton). Virginia Woolf refers to them as "outsid-
ers." Id. (quoting Virginia Woolf).
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individual need involved. But whatever name they have chosen to
use, by their very act of self-naming women have escaped the "patri-
archal mind-set" '344 and struck a blow at the societal expectations
and dictates of "true womanhood."345

As early as biblical times, we can read in the Old Testament
Naomi's lament after losing her husband and two sons: "Call me
not Naomi (pleasant), call me Mara (bitter); for the Almighty has
dealt very bitterly with me."3 46 In later eras, it was primarily women
involved in the worlds of creativity (art, literature and theater) who
were most active in naming themselves.3 47 Gerda Lerner discusses
women's creative efforts to attain self-authorization and immortal-
ization - to be remembered for, and as, themselves.3 4 , In a world
that increasingly demanded that woman be trained to be of service
to men and to avoid public attention at any cost,3 49 acknowledg-
ment that a woman wished her personal identity to be secured was
anathema. But the desire of a creator to be remembered for her
own work could not always be fully repressed. Thus, it is generally
in this artistic context that we encounter statements regarding wo-
men's self-naming. One early example is that of Marie de France, a
well-known medieval woman, who was precise in repudiating any
attempt to define her by reference to a male.35 ° In her book, Lais,
Marie de France defined herself simply as "Marie, who in her time
should not be forgotten."35'

344 Id. at 379.
345 See supra note 170 and accompanying text (discussing the "cult of true

womanhood").
346 Ruth 1:20.
347 See STANNARD, MRS. MAN, supra note 63, at 38-39.

[I]t had become the rule for actresses to have a permanent stage name,
whatever nominal concessions to wifehood they made in their private life....
Whatever the reasons, actresses became the first women in society permitted to
make their own names famous. They were permitted to do what only men had
previously had the right to do.... As a consequence, actresses were freed from
many of the restrictions imposed on women. Actresses, unlike ordinary wo-
men, did not have to stay modestly in the background; they could, like men,
shine in the limelight.

Id-
348 See generally LERNER, THE CREATION OF FEMIsr CONSCIOUSNESS, supra note 244.
349 See STANNARD, MRS. MAN, supra note 63, at 40.

Early in the century, Charles Lamb remarked that a woman who lets herself be
known as an author invites disrespect. He himself, whenever he chose to, pub-
lished under his own name, but his sister, Mary, who wrote books for children,
did not allow her name to appear on a title page. It had long been customary
for women to hide behind the veil of anonymity.

Id.
350 See LERNER, THE CREATION OF FEMinsT CONSCIOUSNESS, supra note 244, at 173 (re-

counting the story of Marie de France).
351 Id. (quoting MARIE DE FRANCE, Lars, in FABLEs 4 (Harriet Spiegel ed., 1987)). In

another place in LAts, Marie de France says: I'll give my name, for memory: I am from
France, my name's Marie." Id.
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Years later, Margaret Cavendish, Duchess of Newcastle, a sev-
enteenth century writer ended her brief autobiography with a
piece that reflected an acute awareness of the way in which pa-
tronymy impedes a woman's attempt to make a so-called name for
herself. The reason for her unusual endeavor, she explained, was
as follows:

[T] o tell the truth, lest after ages should mistake, in not know-
ing I was daughter to one Master Lucas of St. Johns, near
Colchester, in Essex, second wife to the Lord Marquis of New-
castle; for my Lord, having had two wives, I might easily have
been mistaken, especially if I should die and my Lord marry
again.3

52

Studying Cavendish, Lemer stated that "[Cavendish's] self-defini-
tion as daughter and wife probably expresses the consciousness of
women of her day quite accurately, but her fear of being mistaken
for a preceding or succeeding wife of her 'Lord' is remarkable. '5 3

In modem times, it was these artistically-inclined women who
were among the first to make a claim to their own names. In fact,
they were the first to attain legal recognition of their right to self-
name - the idea being that well-known actresses or authors would
have developed a property interest in the name they were using.35 4

Erica Jong explains:

Naming is the crucial activity of the poet; and naming is a form
of self-creation. In theory, there's nothing wrong with a wo-
man's changing names for each new husband, except that often
she will come to feel that she has no name at all. (All men are
mirrors, Which one will she look into today?) So her first name,
her little girl name, is the only one which winds up sounding
real to her.... If women artists often elect to use their maiden
(or even maternal) names, it's a sort of a last-ditch attempt to
assert an unchanging identity in the face of the constant shifts of
identity which are thought in our society to constitute feminin-

352 Id. (citing Margaret Cavendish, A True Relation on My Birth, Breeding and Life in MAR.
GARET CAVENDISH, THE LIFE OF W1.IaAM CAVENDISH (1667)).

353 Id. at 173.
354 See STANNARD, MRS. MAN, supra note 63, at 39-40; see also In Re Kayaloff, 9 F. Supp.

176, 176 (S.D.N.Y. 1934) (concluding that a female musician, who was known profession-
ally by her maiden name, was required to petition the court in order to use her birth name
on her naturalization certificate). But see Kruzel v. Podell, 226 N.W.2d 458 (Wis. 1975)
(concluding that under the Wisconsin name-change statute, a woman who had never
adopted her husband's surname was not required to petition for a name change in order
to use her maiden name).

[Vol. 4:321382
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ity. Changing names all the time is only symbolic of this. It's
only disturbing because it mirrors the inner uncertainty.355

It was only in the mid-nineteenth century that the first broad-
scale feminist self-naming campaign was embarked upon. In 1848,
as a deliberately feminist conscious move, the sixty-eight women
who signed the Declaration at the first Women's Rights Conven-
tion at Seneca Falls, signed their own first names, thereby refusing
to employ the Mrs. John Jones style.3 56 A month later, at the sec-
ond Women's Rights Convention in Rochester, New York, the mat-
ter of married women's names was discussed - for the first time -
at a public feminist meeting as part of the discussion on equality in
marriage.35' At that convention, Elizabeth Cady Stanton declared:

When a slave escapes from a Southern plantation .... he at once
takes a name as the first step in liberty - the first assertion of
individual identity. A woman's dignity is equally involved in a
life-long name, to mark her individuality. We cannot overesti-
mate the demoralizing effect on woman herself, to say nothing
of society at large, for her to consent thus to merge so wholly in
that of another.358

Thus, from the late 1840s to the early 1880s, a feminist could be
distinguished from a non-feminist by the use of her own, not her
husband's, name. 59

Today, women continue to resist discrimination through the
use of their first names. Although in a few cases women have actu-
ally discarded their given names as a political statement,360 it has
been mainly through the work of women as mothers that progress
has been achieved.3 6' In general, the use of disrespectful diminu-

355 KUPPER, supra note 63, at 41 (quoting EricaJong, The Artist as Housewife, in THE FIRsr
Ms. READER (Francine Klagsbrun ed., 1972)).

356 See STANNAED, MRS. MAN, supra note 63, at 153.
357 See id.
358 See id. at 95 (quoting Elizabeth Cady Stanton).
359 See id. at 153-57 (tracking women's use of the first names between 1848 and the early

1880s); see also Carol Sanger, Curriculum Vitae (Feminae): Biography and Early American Women
Lauyers, 46 STAN. L. REv. 1245, 1265 (1994).

Bradwell's name bespeaks a certain independence. While not quite Myra
Rodham Bradwell, neither was she Mrs. James Bradwell, as convention then
dictated or even "Mrs. Judge Bradwell," as she had been called earlier. Myra
displayed her name with pride: on the masthead of Chicago Legal News, the
boldest, broadest type was saved for MYRA BRADWELL, EDrrOR.

Id.
360 Some women have elected to disregard their given names in order to take a name of

their choice, "such as an important symbolic last name (e.g., Judy Chicago or Olivia
Freewoman), or the first name of their mother or other close woman friend as a new last
name (e.g., Sarah Elizabeth)." Kramarae & Jenkins, supra note 162, at 139-40.

361 See Austin, supra note 35, at 558-61 (discussing the politically-charged names that
unmarried women of color give their children).

1998] 383
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fives, at least regarding formal names, has diminished. 2 Similarly,
most of the 'virtue names' have fallen out of favor . 63 Finally, both
as a political statement and as a protection device, many parents
give their daughters unisex names.3 4 In some cases, parents have
adopted the custom, once popular in the South, of using the
mother's or grandmother's maiden name as the child's first
name.365  Originally, the practice was a device to preserve the
mother's family name, and was applied only to sons. Later, it be-
came common in naming girls as well.3 66 The use of family names
are increasingly used for girls, not so much for preserving the fam-
ily name as for providing a sexless name.367 We see, then, that the
family name - an essentially patriarchal institution - is utilized
by feminists to promote equality in naming. Perhaps this may be
seen as corresponding with forms of feminist renaming generally,
that is, "reclaiming archaic meanings" or expanding the concep-
tual boundaries of words.

With regard to protection against discrimination through con-
cealment of their sexual identity, women have developed new tac-
tics. (What is more upsetting is that this necessity still exists.)3 68 In
the past, for instance, a traditional way of preventing the devalua-
tion of their credibility by virtue of their gender was by devising a

362 See F. Warren Wright, Fashion in Girls'Names at Smith College, 2 NAMES 166, 168 (1954)
("Just a word about names ending in -ie: Abbie, Addie, Allie, Annie, Bessie, Carrie, to
Sadie, Sallie, Sophie, and Willie. . . . [S]uch names, while still occurring, are old-fash-
ioned."). But cf. Phillips, supra note 254, at 283 (demonstrating that the -y/-ie suffix is still
more prevalent for females than males in nicknames and preferred names).

363 See Ashley, supra note 94, at 3.
364 See generally Slovenko, Unisex and Cross-Sex Names, supra note 81 (discussing the preva-

lence of unisex names, especially amongst girls). But see Barry & Harper, Feminization of
Unisex Names, supra note 88, at 228 (explaining that in earlier baby-naming guides most
unisex names were recommended for boys, but as of 1990 most of the same unisex names
are given to girls rather than boys). The authors concluded that these findings supported
previous hypotheses that names tend to evolve from masculine to unisex to feminine.

365 See Slovenko, Unisex and Cross-Sex Names, supra note 81, at 252.
366 See infra note 367 and accompanying text (discussing the practice of giving the

mother's family name as a child's first name).
367 See Slovenko, Unisex and Cross-Sex Names, supra note 81, at 252.

To be sure, there is some history of sexless names, in particular, the use of the
mother's or grandmother's maiden (birth) name as the child's first name....
The family name as a given name - Ashley, Ashleigh, Bradley, Courtney, Kelly,
Kimberly, Logan, Morgan, Page, Scott, Tracy, or Whitney - have a genderless
if bisexual quality.

Id.
368 See Slovenko, Unisex and Cross-Sex Names, supra note 81, at 253 (discussing "tactics"

that include the use of unisex names), at 252 (discussing the employment of family names
as first names), at 256-57 (discussing the avoidance of feminine-sounding diminutives), at
257-58 (discussing the use of initials), at 258-59 (discussing the operation of cross-sex spell-
ings), and at 293-94 (discussing the use of "Esq.").
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pseudonym.36 9 But "[e]ven in this era of gender bending, many
women writers choose pen names . . .to avoid the labeling that
comes with female identity."37 Some women have taken to using
initials for given and middle names.37' Incorporating has also
been adopted as a valuable aid to female entrepreneurs who prefer
not to reveal their gender. 72

Feminists have also achieved success with respect to the long-
standing tradition of addressing women according to their marital
status.3 73 As we have seen, in defiance of male convention women
coined a new title - "Ms."3 74 In 1971, the new tide became further
impressed in people's minds when Gloria Steinem named her new
feminist magazine Ms.3 75 Despite initial skepticism, 376 it appears

369 At first, women wrote under ultra-feminine names. See STANNARD, MRS. MAN, supra
note 63, at 41-42. During the second half of the nineteenth century, they took on male
pseudonyms, which allowed women authors to be judged on their merits, not on their sex.
See id. at 138 (discussing Helen Hamilton Gardener's early use of a male pseudonym to
publish). Long after actresses has acquired the right to a stable name, writers had to sign
their husband's names, no matter how famous they were. See i& at 46. Susan B. Anthony,
for instance, was accused of being a man, because of her "well-developed desire to see her
name in print." See id. at 38 (citing The Memphis Scimitar (1899)). It appears, then, that
women of words were simply too threatening for male sensibilities. See id. at 56 (describing
how female writers were forced to veil their identities, while actresses were allowed to pub-
licize their own names). "What no decent Victorian woman could reveal, what no actress
did reveal, was that she had a head on her shoulders. For a woman to have a head - a
thinking head not a pretty face - had been taboo for centuries. Hence the veiled ladies."
Id- See also id. at 47-62 (discussing the difficulties encountered by Victorian women who
attempted to develop themselves intellectually).

370 Slovenko, Unisex and Cross-Sex Names, supra note 81, at 265.
371 See id. at 256 ("The use of a woman's initials to replace a first or middle name can

indicate power."); see also Nuessel, supra note 46, at 38.
The use of initials for given and middle names is another common male prac-
tice, especially for corporate executives.... More recently, some women have
adopted and advocated that other women adopt this custom as a strategy to
gain preliminary acceptance in correspondence or through nameplates on of-
fice doors.

Id (quotingJudith H. McQuown, a financial consultant and author).
372 See Slovenko, Unisex and Cross-Sex Names, supra note 81, at 257 ("Incorporating gives

women more leverage and clout when approaching clients.").
373 Even Lucy Stone, a pioneer in self-naming, could not resist using the title "Mrs." on

occasion. See STANNARD, MRS. MAN, supra note 63, at 142-43. Despite the fact that some
women continued to use "Miss" after marriage, most women, including self-namers like
Lucy Stone felt that "just as boys advanced from Master to Mr. so girls after they come of
age should stop being called Miss and become Mrs." Id. at 141-42. As Stannard points out,
however, Lucy Stone, who married at thirty-seven, did not change her title to "Mrs." until
she married. See id& at 142. This she did, because she (and others like her) wanted the
world to know she was married. See id. Ironically, even this decision led to societal disdain.
Since these women did not take their husbands' last names upon marriage, they were still
suspected of living in sin. See id
374 See supra notes 151-53 and accompanying text (discussing the controversy over, and

ultimate adoption of, the title "Ms.").
375 See STANNARD, MRS. MAN, supra note 63, at 343 (suggesting that "the overwhelning

success of Ms. may well lead to the acceptance of Ms. as a general title for women").
376 In her 1973 essay, Robin Lakoff did not predict that the use of "Ms." would succeed.

See Lakoff, supra note 123, at 72. Lakoff argued that, like any attempt to substitute any
euphemism for an uncomfortable word, the attempt to do away with "Miss" and "Mrs."
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that - at least in certain circles - the use of "Ms." has been ac-
cepted.3 77 The use of the designation "Ms." has political expres-
sion dimensions as well as those of personal equality. In other
words, the title is designed both for the woman's own consumption
and for the edification of the outside world. It declares to the
world that women no longer want to be identified solely on the
basis of their marital status, but demand to be identified as a peo-
ple with more complex sets of relationships.378 Some feminists,
however, have made the point that titles, in themselves, are inimi-
cal to feminist ideology, and therefore ignore them altogether. 79

Perhaps as a result of these developments "titles in general are not
considered as important today as they have been.""'

The most formidable barrier to American women's self-nam-
ing, however, has appeared in the realm of "family" names. Al-
ready in the nineteenth century some women advanced "self-
sovereignty"38' a step beyond the retention of their own first

would be doomed to failure if it was not accompanied by a change in society's attitude to
what the titles describe. See id. "The change to Ms. will not be generally adopted until
women's status in society changes to assure her an identity based on her own accomplish-
ments." Id.

377 "Accepted by most and preferred by many, the term Ms. (rhymes with his) allows us
to address women without indicating (or even knowing) their marital status, as the term
Mr. has always done for men." A Triumph of Reason, supra note 151, at 48. See also Connor
et al., supra note 124, at 548.

378 See Karst, A Discrimination So Trivial, supra note 59, at 552 n.26.
379 Many women who have made proverbial names for themselves in traditionally male-

dominated spheres appear to reject the use of titles. See Watson, supra note 321, at 27.
One researcher examined the signature pattern of married women returning to the work
force. See Lawson, supa note 63, at 55 (citing Jennie Farley, Women Going Back to Work:
Preliminary Problems, 7J. EMPLOYMENT COUNSELING 130, 130 (1970) [hereinafter Farley, Wo-
men Going Back to Work]); see alsoJennie Farley, Married Women's Name Styles and Interest in
Continuing Education, 12 J. EMPLOYMENT COUNSELING 91 (1975); Jennie Farley, Women at
Work: Name Styles and Job Level 13J. EMPLOYMENT COUNSELING 174 (1975). Farley's results
concluded that those with higher status and motivation tend to sign their own names with-
out the title of "Miss" or "Mrs." See Farley, Women Going Back to Work, supra, at 132; see also
supra note 321-22 and accompanying text (discussing women professor's use of students'
first names in letters of recommendation).

380 Connor et al., supra note 124, at 549 (discussing the results of a 1975 study by M. E.
Heilman).

381 "Self-sovereignty" was the essence of Elizabeth Cady Stanton's feminist theory. Elisa-
beth Griffith, Introduction to ELISABrH GRIFITH, IN HER OWN RMGHT: LIFE OF ELIZABETH
CADY STANTON xiii, xx (1984) ("The emphasis on independence and individual rights and
the extrapolation from her position to the position of other women would become charac-
teristic of Stanton's developing feminist ideology. As well as defining the 'self-sovereign,'
she was defining herself."). Stanton summarized her ideology in "The Solitude of Self
Speech," her last major speech, which she presented in January of 1892 to congressional
committees and the National American Woman's Suffrage Association. See id. at xviii.
Stanton defined "solitude of self" as the "individuality of each human soul...." Id. at xviii
(quoting Elizabeth Cady Stanton). Stanton contended that:

[W] omen must be treated as individuals without regard for the "incidental rela-
tions of life, such as mother, wife, sister, daughter." In reality, women, like
men, had only themselves to rely upon. She conceded that few women were
ready for "self-dependence" because they had been overprotected in a patriar-
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names. There was a sudden proliferation of women with double
surnames, such as Elizabeth Cady Stanton, Harriet Beecher Stowe,
Frances Hodgson Burnett, Charlotte Perkins Gilman (later Stet-
son), and Carrie Chapman Catt .3 2 This southern custom was ap-
propriated by feminists as part of their newly aroused feminist
consciousness and desire for self-ownership. 8 3 Many of these
founding feminists also included the matter of naming in their
writings. 38 4

In addition to women's use of double surnames, there were
many others who refused to adopt their husbands' surnames alto-
gether. Lucy Stone is credited as being the first woman385to pub-

chal society. In order to achieve "self-dependence," women had to be emanci-
pated from "all forms of bondage .... custom, dependence and superstition,"
both physical and psychological.

Id. (quoting Elizabeth Cady Stanton).
According to Elisabeth Griffith, one of the most important elements of Stanton's self-

definition was her name. Stanton insisted on being addressed by her full name, Elizabeth
Cady Stanton, which she regarded as representing her own self. See id. at xix. In all letters,
save those to her children, she always signed all three names. See i. at xx. In response, she
was addressed less formally. Stanton's best friend and cousin called her "Johnson." See i&L
Susan B. Anthony always addressed Stanton as "Mrs. Stanton." See id. To others, Stanton
was "Libby," and to her husband, occasionally "Lizzy Lee." See i& Only her adversaries
purposely called her "Mrs. Henry B. Stanton," as a reminder of her traditional domestic
status. See id- At the end of her life, Stanton concluded that " [she had become] a very
extraordinary woman, the first of the 'new women.'" Id. (quoting Elizabeth Cady
Stanton).

382 In his note in the January 12, 1901 edition of Women'sJourna=4 Henry Blackwell wrote
of three women who had initially decided to retain their own names, and who had finally
given up because of difficulties. See STAmtn, MRS. MAN, supra note 63, at 145. The most
famous among them was the well-known suffragist, Carrie Chapman Catt. See id. at 146.
"Chapman" was the name that Carrie had taken from her first husband. See id. But when
she married George Catt in 1890, the couple's prenuptial contract provided that Carrie
would continue to be known by the name by which she was known as a suffragist leader.
See it She continued using "Chapman" through 1893, the year of Lucy Stone's death, but
thereafter she made the transition to Catt. See id. In a 1905 obituary, George Catt ex-
plained that the practical inconveniences arising from their bearing different names
proved so great after that short trial that they abandoned the arrangement by mutual con-
sent. See id. (citing George Catt). From then on, Carrie Chapman Catt championed one
cause: suffrage. See id- Indeed, some years later, when a young feminist publicly spoke
about women's right to keep their own names, Catt rebuked her, telling her that she had
set back the cause of suffrage. See id. at 147. Catt also ensured that, in her official biogra-
phy, there would be no mention of her early retention of her birth name. See id.

383 See supra note 169 and accompanying text (examining the fact that families with a
prestigious female ancestry often gave children the mother's family name as a middle
name after marriage). This practice did not become entrenched, however, until the mid-
1840s. See Griffith, supra note 381, at xx.

384 Elizabeth Cady Stanton and Charlotte Perkins Gilman are two of the most notable
early feminists who wrote about the problem of naming. See, e.g., supra note 208 (setting
forth some of the writings of Charlotte Perkins Gilman); supra notes 381 (discussing some
of Elizabeth Cady Stanton's writings).

385 Matilda Butler and William Paisley coined the term "FW2," which they defined as
"shorthand for the media's patronizing 'first woman to' . . . stories that create the illusion
of female progress." Musgrave, supra note 12, at 30 (attributing Matilda Butler and Wil-
liam Paisley).
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licly retain her maiden name after marriage.38 6 A handful of rebels
followed her example; many of which were already famous for
some other deed.38 7 Furthermore, a growing number of women
started to take back their birth names following divorce, separation
or widowhood, even in cases where the women had children."8 8

The history of the feminist movement that spanned the next
century and a half would be punctuated with attempts by women to
assert their right to use and retain their maiden name (or other

386 See supra note 176 (discussing Lucy Stone's election to retain her maiden name upon
her marriage to Henry B. Blackwell).

387 In 1886, Lillian Harman, daughter of Moses Harman (known for his radical views on
marriage) married Edwin C. Walker in a private ceremony in Kansas. See FREEDOM, FEMI.
NISM, AND THE STATE: AN OVERVIEW OF INDIVIDUALIsT FEMINSM 16 (Wendy McElroy ed.,
1991). In their non-state, non-church marriage, Walker repudiated his traditional duties as
a husband, including sexual duties, and the duty to give his wife his surname. See id. Later,
the young couple became the first in America to serve jail sentences for violating state
marriage laws. See id. In 1899, social reformers, Lydia Kingsmill Commander and Herbert
Newton Casson, were married in an unusual ceremony, in which each declared commit-
ment to preserving his own individuality. See STANNARD, MRS. MAN, supra note 63, at 140.
Casson later commented that "the name and title of the wife marks her degraded condi-
tion matrimonially, in that anyone can tell at once whether or not the woman is married
and whose property she is. We were agreed that the equality of the sexes demanded that
the woman retain her own name as an absolutely indispensable possession." Id. at 141
(quoting Herbert Newton Casson, Wife Who Retains Her Maiden Name and Won'I Obey, St.
Louis Dispatch, May 14, 1899). In 1855, Mary E. Walker married Dr. Albert Miller after she
received her M.D. See id. at 132. In the ceremony, conducted by Rev. Samuel May, "the
bride wore trousers, obey was omitted from the ceremony and after the ceremony the new
wife continued to use her own name." Id. at 133.

In 1863, Elizabeth Ney, a well-known sculptor, married on the condition that it never
be made public, because she refused to take her husband's name. See id. Even after immi-
grating to the United States in 1871, she tolerated suspicions that the couple was living in
sin. See id. at 133-34.

When [her husband] took her to a doctor because of her pregnancy, he intro-
duced her as "Miss Ney, my sister." Of course the townsfolk thought Ney [and
her husband] were living in sin and that the child was a bastard.... She felt
[however] that she could keep her unique identity - her famous name - only
by pretending she was single, much preferring to be thought of as a sinful free
lover than as... a respectable wife.

Id. Victoria Woodhull, a successful businesswoman, married at the age of fifteen, but re-
tained "Woodhull" when she remarried in 1872, the same year she ran for President of the
United States. See id. at 135. Ida Lewis, a famous lighthouse keeper, took her husband's
name during her short marriage, but resumed the use of her maiden name after they
separated, despite the fact that they were not officially divorced. See id. Rev. Olympia
Brown, a Universalistic minister, retained her maiden name after her marriage in 1873. See
id. She continued to use her birth name throughout her life, despite societal disapproval.
See id. Martha Strickland, the first woman to appear before the Michigan Supreme Court,
retained her maiden name upon her marriage in 1875, because she believed in the "indi-
viduality of women." Id. at 136. Elizabeth Oakes Smith added "Oakes," an old family
name, to her husband's name in the late 1830s. See id. Later, she changed her sons' sur-
names to "Oaksmith." Id.

388 See STANNARD, MRs. MAN, supra note 63, at 147 ("[T]he resentment some women
must secretly have felt is revealed by the rapidity with which they divested themselves of
their husband's names after being widowed, separated or divorced.... [Some] women
resented losing a family name they took pride in. Other women resented having to give up
a name they had made well-known.... ."); see also supra notes 182, 233-36, 399 and 400 and
accompanying text (discussing difficulties encountered by women attempting to readopt
their maiden names).
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name of their choice) and the legal bureaucratic system's efforts to
prevent feminists' success. In the 1910s, a new group of femi-
nists demanded "that a woman should no more change her name
in marriage than should a man."390 In 1921, and in response to the
countless bureaucratic and legal difficulties encountered, feminists
founded the Lucy Stone League.8 9 ' Its purpose was to educate the
public and bureaucratic officials that a wife had a legal right to use
her maiden name. 92 Under the leadership of Ruth Hale andJanet
Grant, the Lucy Stone League and the National Woman's Party liti-
gated the right of married women to use their own surnames with
state and federal agencies. 93

By the end of 1925, the Lucy Stone League felt that it had
accomplished its goal.3 94 Legal and social backlash, however, en-
sured that a woman's right to retain her maiden name upon mar-
riage would continue to be fraught with obstacles.3 93 In 1948, a
second Lucy Stone League was formed, which dedicated itself not
merely to advancing the cause of married women using their
maiden names, but also to fighting sex discrimination in gen-
eral. 96 The new Lucy Stone League was, in fact, the forerunner of
the National Organization for Women ("NOW"). 97 By the 1960s,
however, the new Lucy Stone League had become less involved in

389 See supra Part II.C.
390 Stannard, Manners Make Laws, supra note 166, at 117-18 (citing the N.Y. TIMEs, Feb.

20, 1914, at 18).
391 See id.
392 See id.
393 See MacDougall, supra note 63, at 95 n.6 (citing RUTH HAa, THE FiRST FIvE YEARS OF

THE Lucy STONE LEAGUE (1926)).
394 A woman's right to use her maiden name was codified in the first Code of Federal

Regulations. See 22 C.F.R. § 51.20 (1938). Additionally, many Lucy Stoners were influ-
enced by a new movement towards wifehood and motherhood. See Stannard, Manners
Make Laws, supra note 166, at 118.

395 The 1940s incubated a third wave of litigation and activities, beginning with voter
registration cases. See, e.g., People ex rel. Rago v. iUpsky et al., 63 N.E.2d 642 (Ill. App. Ct.
1945) (involving a female attorney's challenge of an Illinois statute that required any regis-
tered voter who changes his or her name to re-register under his or her new name). See
also Stannard, Manners Make Laws, supra note 166, at 120-21 (discussing the Rago case).
The Rago court held that Antonia Rago was required to re-register under her husband's
surname under the authority of the Illinois statute, despite the fact that she was widely
known by, and preferred to use, her maiden name. See Rago, 63 N.E.2d at 647.

396 See Penfield, Surnaming, supra note 60, at 120; see also KUPPER, supra note 63, at 39-44
(discussing the women's movement in the 1960s and 1970s).

There have been two main directions in feminism since the mid-1960s, both of
which were significant influences upon the women I studied. The first was the
women's right's movement, which directed its efforts toward achieving equality
for women in education, politics, and employment... The women's liberation
movement was the other direction taken by feminism. Women's liberation
leaders sought to go deeper than women's rights, to explore and explode soci-
ety's views of women.

Id. at 39-40.
397 See Penfield, Surnaming, supra note 60, at 120.
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the right of women to use the name of their choice, since by that
time only Hawaii touted a law that compelled women to adopt
their husbands' surnames. 98 Despite this remarkable legal trans-
formation, however, few bureaucratic barriers were actually
removed.

By the 1970s, thousands of women nationwide spontaneously
decided not to take their husbands' surname upon marriage or to
divest themselves of a name they had previously assumed.3 99 Wo-
men's organizations throughout the country embarked upon so-
phisticated campaigns in an attempt - for once and for all - to
wrench from men the right to name women.40 0 In 1974, the
Center for a Woman's Own Name ("CWON") was established.0 1

CWON joined forces with the American Civil Liberties Union in
advocating the recognition of women's self-naming rights. 40 2 In
other parts of the country, women set up committees and lobbying
groups, and published booklets and factsheets to promote the

398 See id.
399 See id. at 121.

[M] any women throughout the United States decided they did not want to be
nominally one with their husbands. Thousands of women decided to retain
their birthnames at marriage or retain them after having been married .... The
most important point about this transformation is that these women acted indi-
vidually rather than collectively. For the most part, their motivation was pri-
marily personal rather than ideological. Unlike the previous cases in women's
history, these women were not ardent feminists.

Id.
400 See, e.g., Stannard, Manners Make Laws, supra note 166, at 123-37.

[T]he legal profession reversed itself. Whereas judges used to maintain that
voter or automobile re-registration laws requiring persons who changed their
names "by marriage or otherwise" mandated a name change for married wo-
men, they now held that such laws applied only if the woman had in fact
changed her name. In state after state Attorneys General began issuing opin-
ions upholding a wife's right under the common law to continue using her own
name.

Id. See also Roslyn Goodman Dawn, The Right of Married Women to Assert Their Own Surnames,
8 U. MICH. J.L. REFORM 64, 76-77 (1974).

[One example] concerns Diana Altman and Gladys Waldman, both of whom
were married but never used their married names. After their marriages the
women attempted to register to vote in their maiden names, but the election
registrar in Newton, Massachusetts, refused to allow them to do so. After a
great deal frustration, the women appealed the registrar's decision. The city
solicitor said that no law compelled a woman to register in her husband's name
if she were generally known by another name. The common law requirement
of respite was sufficient for voting purposes.

Id. See also Joan S. Kohout, The Right of Women to Use Their Names, 38 ALB. L. REv. 105, 105-
06 (1973) ("Within the last few years.... there has been a growing number of married
women who believe that they have a right to maintain their maiden names and who have
been taking their cases to the courts and legislators.").

401 The organization was founded by Priscilla Ruth MacDougall, and was located in Bar-
rington, Illinois.

402 See Penfield, Surnaming supra note 60, at 122-23.
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right of women to determine their own names.4"3 Moreover, the
National Conference on Women and Law offered workshops on
women's naming rights in 1976.404 Across the nation, women peti-
tioned for name changes, and special NOW task forces, law student
organizations and legal services and Human Rights organizations
supported the movement with amicus briefs and publicity cam-
paigns."' The subject also became a popular topic for lawjournal
articles.40 6 Thus, on both individual and collective levels, women
continued their struggle to maintain the fundamental civil liberty
of self-naming, because they believed that part of their freedom lay
in their own names.40 7

After a prolonged battle with official agencies and trial judges,
the law finally came down on the side of women in the early
1980s.4 °s Priscilla Ruth MacDougall declared that "women's right
to retain or change their names irrespective of their marital status
on the same basis as men in the United States is all but a universally
recognized legal right."40 9 Unfortunately, this statement fell just
short of a misnomer. Years later, women still reported difficulties
encountered in their attempts to name themselves, both in com-
mon law and court decrees. 410  Furthermore, with respect to
(sur)naming their children, women were less successful in having
their rights recognized.4 1 Today, social pressures are still rife,412

403 The Center for a Woman's Own Name published and distributed a booklet, entitled
Booklet For Women Who Wish to Determine Their Own Names After Marriage See id. (discussing
the legal strides made in the 1970s by women choosing to retain their own names after
marriage). The idea was not imposed on women as an obligation to retain their birth
names, but to broaden their choices, and ensure that the choice was their own. See id. at
122. As written in the 1975 supplement to the booklet: "It is the position of the Center For
a Woman's Own Name that the name(s) a woman chooses to use is her own name. It may
be the name given her at birth, a name assumed at marriage, assumed at a previous mar-
riage, a hyphenated name or a name made up by herself at any time." Id. Between 1977
and 1987, over 24,000 booklets had been sold. See id.

404 See id. at 122-23.
405 See id.
406 See supra notes 63, 67 and 121 (setting forth a sampling of law review and lawjournal

articles about the movement, written between the 1960s and 1980s).
407 See Penfield, Surnaming, supra note 60, at 121.
408 The legal turning point came in 1982, when the Alabama Supreme Court unani-

mously agreed to overturn its earlier decision and support women's rights to use their own
names after marriage. See State v. Taylor, 415 So. 2d 1043 (Ala. 1982) (repudiating the
Forbush case as an inadequate representation of the common law of Alabama). "The deci-
sion thus capped a body of law developed during the 1970s recognizing the right of women
to choose their own names.". MacDougall, supra note 63, at 95-96.

409 Penfield, Surnaming, supra note 60, at 122 (quoting Priscilla Ruth MacDougall, Wo-
men's Name Rights, SPo.vSWoMAN, Aug. 1981, at 7).

410 See id. at 124 (examining instances where agencies refused to process a woman's
surname change without a court order, and where judges used patronizing means to at-
tempt to dissuade women from changing their names).

411 Although I do not deal with this topic in depth, I should mention that, from the
start, there was some activism in this sphere. See generally STANNARD, MRS. MAN, supra note
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and so it is that women remain involved in the struggle to name
themselves.

A woman's decision to retain her maiden name after marriage
continues to be regarded as a "political" act.413 It appears, how-
ever, that an increasing number of married women are rethinking
self-naming.414 The phenomenon seems to be global, 415 with more

63, at 154-55 (discussing children's surnames, and the ability of mothers to choose their
children's surnames). Most notably, in the 1880s, the National Woman's Suffrage Associa-
tion (the "NWSA") effectively announced its dedication to the cause when it adopted the
following resolution: "[Slince man has everywhere committed to woman the custody and
ownership of the child born out of wedlock, and has required it to bear its mother's name,
he should recognize woman's right as a mother to the custody of the child born in mar-
riage, and permit it to bear her name." Id. at 154-55 (quoting an 1880 resolution of the
NWSA). According to Stannard, the iconoclastic resolution was probably proposed be-
cause, in 1880, the Chairman of the Executive Committee was Matila Gage, who was very
interested in the "matriarchate" - the time before Christianity when children were given
their mothers' names, and men sometimes took their wives' names. See id. at 154. Gage, a
radical, was frustrated with the conservative women in the suffrage associations. See id.
Ultimately, she broke away and formed her own organization. See id.; see also Omi, The
Name of the Maiden, 12 Wis. WOMEN'S LJ. 253, 253 (1997) [hereinafter Omi, The Name of the
Maiden] (indicating that the problem of women's names has only been seemingly re-
dressed, since women are still precluded from naming their children).

412 See generally KuPPER, supra note 63, at ch. 4 (detailing the personal pressures exper-
ienced by women seeking to use their own names).

413 Caldwell, supra note 67, at 386-87.
[A] policy that prohibits men, but not women, from wearing longer than shoul-
der-length hair is not treated in the same way as a policy that prohibits a mar-
ried woman from using her unmarried surname. A married woman's choice of
surname, like a black woman's choice of hairstyle, is associated in the minds of
the women themselves with an extension of the personality, a dignitary interest.
Both are related only indirectly to the exercise of fundamental rights or the
existence of an immutable trait. Limits on either choice in the context of em-
ployment are associated with stereotypical notions of the proper place in soci-
ety for married women in general or black women in particular. Like the
wearing of an Afro or braided hairstyles, a married woman's choice to retain
her unmarried surname may be considered a political act.

Id. See also Penfield, Surnaming, supra note 60, at 124 (noting that a female lawyer once
advised her client to appear less "political" in petitioning for her name change, because
the entire success of the petition depended on the judge).

414 See, e.g., LEBELL, supra note 51, at 1-2.
We are in the middle of a shift in the way we see ourselves and correspondingly
name ourselves. Many socially sensitive people, inspired by an egalitarian com-
mon sense, are in the throes of the last name dilemma. They have observed
that the traditional ways of naming don't seem sufficiently respectful of female
identity and individuality and don't adequately express present-day personal,
familial and social realities.

Id. See also Arua, supra note 53, at 8 ("In order to make themselves more socially and
politically visible, to regain their lost identity, and consequently bring about some measure
of equality with men, women have been proposing and adopting new marital names that
reflect their individuality."); KUPPER, supra note 63, at 53.

In the past 20 years the women's movement has concentrated upon fundamen-
tal issues aimed at improving women's lives and self-images. Whether a woman
keeps her own name is clearly a secondary issue, one that many have seen pri-
marily as an indication of other more important changes for women. Yet, it is a
topic that both women's rights and women's liberation leaders have men-
tioned, and they have recognized its symbolic importance.
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women undermining the traditionally sexist naming system by in-
venting new "family" names.4 16

At this point, it would be interesting to examine some of the
creative methods utilized by women throughout the ages in their
attempts to counter patronymy. For some women, the inconsis-
tency in laws, policies, and practice resulted in their decision to
maintain a shared identity: a chosen surname for personal, social,
and professional uses and another surname - that of their father
or husband - for official use.417 However, many women have
been more daring. Some have retained their maiden names de-
spite obvious societal disapproval. Some have opted to hyphenate
their maiden name and husband's surname.4 18 Others, feeling
that their mothers' maiden names were just other male surnames,
have elected to use their mothers' first names as surnames, some-

415 See, e.g., Lynda Crowley-Smith, The Use of Hyphenated Names For Children in Broken Mar-
riages, 18 U. QUEENSLAND L.J. 131, 131 (1994) (discussing Mahoney v. McKenzie, an Austra-
lian case, which considered the use of a hyphenated surname as an appropriate remedy to
a dispute about the proper surname for the young son of separated parents); Germany May
Ease Name Rule; WALL ST. J., Oct. 22, 1993, at All (discussing a bill in Germany's parlia-
ment that would give marrying couples choice in the surname they will use); Yasuhide
Kawashima, Marriage and Name Change in Japanese Family Law, 26 U. BRrr. COLUM. L. REv.
87, 88 (1992) (discussing Japanese statutory law, which now allows couples to elect to use
either one of their surnames).

Article 750 of the new Civil Code stipulates that the couple can select either
one of their surnames, which they mutually agree upon at the time of marriage.
This provision was not only a radical departure from the old rule; which re-
quired the wife to marry into the house of the husband and to automatically
assume her husband's name; but also a great advancement over the American
common law rule in name change prevailing in the late 1940s.

Id. But see Tokyo Court Refuses Maiden Name Use, EDMONTONJ., Nov. 20, 1993, at A14 (report-
ing on a Tokyo court's denial of a university professor's appeal to use her maiden name for
professional purposes).

416 See KUPPER, supra note 63, at 63-70 (examining men's feelings about their wives' re-
tention of their birth names after marriage); see also Penfield, Surnaming, supra note 60, at
125.

[D] espite all of the problems that women have encountered the struggle to
change surnames has continued for thousands of women around the country.
Most of the women surveyed are perhaps somewhat unique, since they chose to
create a new surname. In this sense, they may be the leaders of a new trend in
women's surnaming practices. Their decision not to use the birthname of any
male (be it their husband or father) but to create entirely new surnames pro-
pels women toward a new sense of identity. This may be contrasted with the
sense of identity mentioned by Stannard. For these women, surnames were
more than a part of individual identity; indeed, they played a key role in the
formation of a new self. One respondent underlined this conclusion by noting
that "To me [a surname change] felt like claiming my own identity." To all of
the women in the survey, the old adage "you are what you say you are" rings
true. And as they decided who they were and changed their surnames accord-
ingly, traditional society was forced to accept their definition of themselves.

Id.
417 See Penfield, Surnaming, supra note 60, at 121; see also Amy VANDERBILT, AMY VANDER-

BiLT'S ETIQU=trE 324-25, 544-45 (rev. ed. 1972) (advising women to keep their maiden
names for professional use, and to utilize their husbands' names in social milieus).

418 See, e.g., STANNARD, MRS. MAN, supra note 63, at 335.
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times adding the suffixes "child" or "daughter."419 Some have used
the name of a mythical ancestor.42 ° Some women have broken
with tradition by adopting for themselves a name that has no con-
nection with their mothers' or fathers' names. Since 1969, numer-
ous women have decided to change their surname to one that is
symbolic of women's struggle for equality, dubbed "liberation
names" (e.g., Ann Forfreedom, Varda One, Ann Pride, Una Stan-
nard, Dair Struggle, Laura X, Judy Chicago, and Olivia
Freewoman).42 Moreover, women have demanded more rights
with regard to naming their children.422

419 KUPPER, supra note 63, at 43.
Kay Annchild came to a realization about her name.... She said, "When I took
my birth name back after my legal separation, I realized that I was trading one
man's name, my ex-husband's, for another man's name, my father's. I decided
to use a feminist name by adding 'child' to my mother's first name."

Id. (quoting Kay Annchild, a woman surveyed by the author). See STANNARD, MRs. MAN,
supra note 63, at 336; see also Kramarae & Jenkins, supra note 162, at 140 (discussing wo-
men's use of their mother's first name or the name of a close female friend as a surname).

420 See Kramarae & Jenkins, supra note 162, at 140.
Native American women know the empowerment which can come from adopt-
ing names from their ancestors, from mythical forbears, and from social and
political events. For Native people, taking new names are part of a religious
process. Thus, by invoking powers of female spirits, and by giving themselves
and others power to speak, remember, create, and endure, women can help
chart their position in society.

Id. (citing RAYNA GREEN, THAT's WHAT SHE SAID: CONTEMPORARY POETRY AND FiarIoN By
NATIVE AMERICAN WOMEN 17-18 (1984)).

421 Kramarae &Jenkins, supra note 162, at 139-40; STANNARD, MRS. MAN, supra note 63,
at 336. See also STANNARD, MAN MADE LANGUAGE, supra note 10, at 25 ("Currently many
women are changing their names and instead of taking the name of either their father of
their husband they are coining new, autonomous names for themselves. . . ."). Nuessel
discusses a similar phenomenon among Black national activists. See NUESSEL, supra note
46, at 23. As a reaction to centuries of racism, the black power movement of the 1960s
reflected a trend toward individual renaming as a symbol of new-found freedom. See id.
Selected examples include: "Malcolm X," ne Malcolm Little (1925-1965), "Kareem Abdul
Jabar," ne Ferdinand Lewis AlcindorJr. (b. 1947), "Muhammad Ali," ne Cassius M. Clay (b.
1942); "Kwame Ture," ne Stokely Carmichael (b. 1941), and "Imamu Amiri Barake," ne
LeRoi Jones (b. 1934). Id.

422 The pivotal case in this area is In Re Schff man, 620 P.2d 579, 580 (Ca. 1980) (involv-
ing the appeal of a custodial mother from a Superior Court order changing her child's
surname from the mother's birth name to the father's surname).

In recognizing a father's right to have his child bear his surname, courts largely
have ignored the impact a name may have on the mother-child relation-
ship.... However, the maternal surname might play a significant role in sup-
porting the mother-child relationship. . . . Ms. Herdman [the mother-
appellant] uses her birth name; and [the child's] future friends, neighbors,
teachers, acquaintances, and family indeed may associate her with the name
Herdman rather than Schiffman. The trial court apparently failed to weigh
those considerations and relied exclusively on the anachronistic "father's pri-
mary right" theory to decide the issue.

Id. at 584. See also Henne v. Wright, 904 F.2d 1208 (8th Cir. 1996) (involving a consoli-
dated case). In Henne, the plaintiffs' requests were far from traditional. The first plaintiff,
Debra Henne, was married at the time her child was born. See iU at 1210. The child's
father, however, was not her husband, but another man who acknowledged his paternity.
See id The second plaintiff, Linda Spidell, wanted to give her daughter the name "McKen-
zie," a surname she had given her two other children, who were both born out of wedlock
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In a few cases, husbands have joined in their wives' efforts. In
the 1970s, one couple adopted the surname "Sojourner" as a family
name - a name chosen to honor Sojourner Truth, the nineteenth
century black activist.423 In addition, many couples appear to be
creating new, inclusive family names.4 24

While many individual women (and some men) have created
names for themselves, much of society appears to have remained
unmoved by these efforts. In keeping with my aim of demonstrat-
ing how women are named in a patriarchal society, I will examine
the way in which patriarchal society has, through the ages, named
women who have attempted to name themselves.

B. Backlash: Calling Women Names
"[B]ecause feminine experience is so multilayered and di-

verse, the renaming is sometimes cautious, funny, or even contra-
dictory. Consequently, attempts by women to rename and reshape
theories, laws, and ideas are met with some resentment and confu-
sion." '425 The classic manifestation of this "resentment" is name-
calling or labeling. In the realm of feminist naming, these labels
are modified accordingly. Feminists for language change have
been accused of numerous things, including "[the] wilful exercise
in intellectual dishonesty," "contemplating social follies and injus-
tices," "misguided attempts to change herstory," "[committing] so-
cial crime," and "pronoun envy."426 Occasionally, underinformed
and overincensed male4 27 columnists exhibit their prowess with
projected versions of the threatened "newspeak," "Ms.guided," "lin-
guistic lunacy" and even "Sispeak."4 28 The primary aim of these

to different fathers. See id. She chose the name "McKenzie" simply because she liked it.
See id.; see also Omi, The Name of the Maiden, supra note 411, at 267-99 (discussing feminist
activism in the field of children's names).

423 See ST, NARD, MRS. MAN, supra note 63, at 336.
424 See, e.g., Jech v. Burch, 466 F. Supp. 714 (D. Haw. 1979) (involving an action by

parents against state officials, on the grounds that the officials unconstitutionally infringed
on the parents' right to give their child any surname of their choice); In re Andrews, 454
N.W.2d 488 (1990) (involving a divorced mother's appeal of an order denying her the
right to change her minor daughter's surname to a hyphenated combination reflecting
both maternal and paternal surnames).

425 Tidwell & Linzer, supra note 30, at 802 (citing Mclntyre, Individual Filing in the Per-
sonal Incoe Tax: Prolegomena to Future Discussion, 58 N.C. L. REv. 469, 483-85 (1980)).

426 Henley, supra note 25, at 5-6.
427 Casey Miller and Kate Swift coined the acronym "M.A.L.E.," which stands for as

"Males Against Linguistic Equality." Musgrave, supra note 12, at 30 (attributing Casey
Miller and Kate Swift). Miller and Swift defined the term as an "imaginary organization
dedicated to women's linguistic subjugation, with branches in all major languages of the
world." Id.

428 Henley, supra note 25, at 5-6. See also Musgrave, supra note 12, at 27; Kramarae &
Jenkins, supra note 162, at 14748 (discussing the "Malestrom response" to women's at-
tempts to take back language).

19981 395
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labels is psychologically to silence women and enable the mascu-
line perspective to persist in defining what is real and not real.4 29

When one societal group possesses the power to decree its
own experience as the only meaningful, ordered and normal expe-
rience, it also has the power to define that which is outside its expe-
rience as meaningless, chaotic and abnormal. "Labels are
essentially generic names used to identify people who may possess
identifiable characteristics. In sociology, these labels are used to
specify deviance."4 30 Labels belong to the realm of names, because
they may be considered to be a small yet important type of nick-
name, that has a devastating impact on the generally unwilling
recipient.431

Women who have dared to disobey the dictates of patriarchal
society - including its naming system - are prime targets for
such names, which are employed by both men and women and
often heard in courts of law.432 Divorced from reality, these names
are particularly resistant to change; indeed, most seem to have sur-
vived intact despite centuries of reform and progress.

In discussing the various slurs directed at women who have
broken patriarchal rules, it is interesting to note that in the context
of names, particularly "family" names, there is a twist. Tradition-
ally, surnames themselves have served society as a symbolic brand-
ing iron.4 33 As displayed above, "illegitimate" children - those
born outside the parameters of marriage - traditionally have been
denied their right to use their fathers' surnames. 434 Without a le-
gally recognized surname, an individual was no one; a nameless
person was stigmatized by the circumstances of his birth. Although
the inconceivable term "illegitimate '435 is applied to the offspring
of such deviant unions, it is the mother's name that confers the
stigma. 436

429 See Musgrave, supra note 12, at 27 ("Charges like 'Ms.guided,' 'linguistic lunacy,'
even... 'Sispeak,' if heeded, constitute psychological silencing and enable the masculine
perspective to persist in defining what is real and not real - for men.").

430 NUESSEL, supra note 46, at 35 (discussing labeling, stigmas, and generic terms).
43' See id. at 35-36.
432 Where possible, I have included examples in which these labels have been used to

describe women in courts of law.
433 See ZINGE & EARLY, supra note 71, at 17.
434 See id.
435 See id. at 17-18 ("It is inconceivable that any person's existence should be deemed

'illegitimate.' What is outside the bounds of society's stipulations regarding the type of
sexual unions that will be officially recognized is debatable, the devaluation of an innocent
person's existence can never bejustified."). In almost every Western language, there exists
at least one vicious epithet denoting a "bastard," as one whose birth is "illegitimate." See id.
at 17.

436 See ZINGE & EARLY, supra note 71, at 17-18.

[Vol. 4:321396
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Another label commonly affixed to women who have chosen
to retain their own names upon marriage is that of mentally insta-
ble or insane. In a 1939 study of the subject of women's marital
names, Robert Holt wrote:

On himself, the effect of a man's changing his name may be
severe emotional disturbances, a feeling of split personality, or
other maladjustments. But women who object to change be-
cause of possible violation of important values are usually malad-
justed anyway, and projecting their difficulties onto the
norm.43 7

These accusations of abnormality are found even in courts and
houses of legislature. 3 8 Una Stannard reported on the rantings of
one Attorney General, who bellowed that a woman who requested
to retain her maiden name was an "oddball,"439 "a sick and con-
fused woman,"14 ° and a woman whose need was "not for a change
of name but a competent psychiatrist."'" Others have said that

The logical persons to encumber [with illegitimate children] were the women
who bore them, since, as Kingsley Davis observed, women were not important
with regard to lineage: "When the system of descent revolves around the male,
the principle of non-descent revolves around the female. By placing the illegiti-
mate child's relationship, if any, on the shoulders of the woman, the male line
- and hence the family system - is protected."

Id. (quoting a 1939 study by Kingsley Davis).
437 Duggan et al., supra note 58, at 90-91 (quoting Robert R. Holt, Studies in the Psychol-

ogy of Names 312 (1939) (unpublished manuscript BA. thesis, Princeton University) (on
file with the Seeley G. Mudd Manuscript Library).

438 See Bosmajian, supra note 31, at 104.
While the woman may be able to deal with the day-to-day expressions of sexism,
she will find more frustrations dealing with societal institutions which have
pigeonholed her with labels and definitions relegating her to an inferior posi-
tion, to a second class status. It is one thing to cope with males in the office
who call her "doll" or "toots" or "baby"; it is another thing to get rid of the
stereotypes when the courts and legislatures of the land make them a part of
their judicial opinions and legislation.

Id.; see also Barbara Kirk Cavanaugh, "A Little Dearer Than His Horse": Legal Stereotypes and the
Feminine Personality, 6 HARv. G.R_-G.L. L. REv. 260,271-87 (1971) (performing a law-ori-
ented analysis of the psychology of dependence).

439 STANNARD, MRS. MAN, supra note 63, at 285 (quoting the Attorney General of the
State of Indiana in In re Haupdly, 312 N.E.2d 857, 860 (Ind. 1974)).

The mere fact that appellant chooses to deviate from the common law require-
ment that she use the name of her husband does not justify the State's terming
her "an oddball," nor do we see any public purpose to be served by denying her
the right to such a deviation from the norm.

Hauptly, 312 N.E.2d at 860.
440 STANNARD, MRs. MAN, supra note 63, at 285 (quoting the Attorney General of the

State of Indiana in Hauptly).
441 Id. "When the Supreme Court of Indiana finally reversed the decision of the Appeals

Court,Judge Prentice in a dissenting opinion was so upset by Hauptly being given the legal
right to change her name to one different from her husband's that he saw the decision as
ushering in a period of nominal license when 'the village drunk may legally change his
name to that of the circuit court judge, and the village whore may change hers to that of
the judge's wife.'" Id. (citing Hauptly, 312 N.E.2d at 857 (Prentice, J., dissenting)). See also
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such women "seek to destroy family life," obviously concluding that
a wife's having a name different her husband "is but another step
toward the destruction of the family, the basic unit in our soci-
ety."'44 2 Lucy Stone was the first to be assaulted with this epithet,
and fellow suffragists felt it imprudent on her part to demand the
right to her own name.44 They reasoned that the public con-
stantly accused suffragists of destroying family life, and that a wo-
man who lived with a man under a separate name was seen as no
different than a free lover who flouted family life entirely (a radical
feminist view that Lucy Stone did not espouse)."

KuPPER, supra note 63, at 110 (reporting on a divorce judge who, in response to the wife's
request to take an old family name as her surname, called her name change "an adolescent
search for identity, evidence of hatred of [her] ex-husband and [her] own father, an indi-
cation of instability and bizarre behavior, and an effort to cut [her] children's father our of
their lives.").

442 STANNARD, MRs. MAN, supra note 63, at 287 ("That men want the old-fashioned family
unit to stay the same becomes obvious when judges, upon denying a wife's name change
petition, say, as they almost always do, that by compelling a wife to use her husband's name
they are preserving the family unit."). See In reMacDougall, No. 135463 (Wis. Cir. Ct. Dane
County 1972) (deciding that the interest of promoting marriage and family life requires
children of unmarried parents to bear their mothers' surnames). The implication of this
argument is that parents will mary in order to avoid stigmatizing the child as "illegiti-
mate." See Doe v. Hancock County Board of Health, 436 N.E.2d 791, 796 (Ind. 1982)
(Hunter,J., dissenting). Hunter did not question whether the promotion of family life was
an important state interest, but doubted that the statute would promote this interest. See
id. at 793 ("What is the state interest in refusing to allow parents to give their child at birth
a name which they may immediately confer by way of change of name? I fail to see any
interest." (quotingJech v. Burch, 466 F. Supp. 714, 720 (D. Haw. 1979))). Hunter relied
on the fact that many families have members with different surnames, and that the law
allows the name of parents and children to be changed after birth certificates are re-
corded. See id. at 794. The statute provided that records of illegitimates are filed sepa-
rately, and may be released by court order. See id. Therefore, Hunter noted that "[tihere
is no relationship between the name of the child and the confidentiality of the record." Id.
at 795-96. See generally Cohee v. Cohee, 317 N.W.2d 381, 384 (Neb. 1982) ("No automatic
preference as to the surname of a legitimate child now exists in Nebraska law. We believe
each parent has an equal right and interest in determining the surname of a child."); In Re
Toekles, 545 P.2d 1012, 1013 (Idaho 1976) (deciding that giving a mother's surname to a
child who was given her father's surname at birth would not have an effect on the child's
legitimacy).

443 See STANNARD, MRs. MAN, supra note 63, at 99-100 ("[Lucy Stone] must have been
dismayed when she discovered most of her friends disapproved, feeling the way Antoinette
Brown Blackwell did, that she would be 'paying dear.., for the minor point of a name.'"
(quoting Antoinette Brown Blackwell)).

444 After Lucy Stone married and decided to keep her own name, vigorous protest re-
garding women's naming all but disappeared. See STANNAR, MRs. MAN, supra note 63, at
98 (discussing the support given Lucy Stone by Susan B. Anthony, Elizabeth Cady Stanton,
and Thomas Wentworth Higginson). Others displayed their disapproval at the 1856 Wo-
man's Rights Convention, when they refused to allow Stone to appear as "Lucy Stone," but
insisted that she appear as "Lucy Stone Blackwell." Id at 99. Elizabeth Cady Stanton gave
Stone unusual support. When Stanton served as an editor, she always included pieces on
the matter of women's naming, entitling one piece "Lucy Stone." Id. at 155. In the "Lucy
Stone" article, Stanton declared: "Let all women do like 'Lucy Stone,' honor her own
name, and then keep it. ... There is no more reason in every wife taking a husband's name
than in his taking hers." Id. Despite the fact that Stone and Stanton quarreled bitterly,
Stanton never ceased to admire Stone's courage. See id. In a letter read at Lucy Stone's
memorial services in 1894, Stanton lauded: "Lucy Stone did a brave thing in keeping her
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This argument has survived despite the reality that having the
same name has not prevented soaring divorce rates and the emer-
gence of a society which embraces a myriad of (untraditional) fam-
ily structures.445 In modem times, the labels conferred upon
women who retain their names after marriage have been modified
to "assertive and oriented toward their jobs rather than toward
their homes or families"" 6 - in other words, feminist.

These stereotypes have also been applied to women who use
the tide "Ms."" 7 In numerous studies, this tide has drawn assump-
tions of both positive and negative qualities. Some of the positive
qualities have included competent, reliable and intelligent." 8

Negative qualities were related to traditionally "feminist" traits,
such as masculine, assertive, outspoken and independent. 449

More disconcerting, however, has been the accusation of dis-
honesty. In a recent study of sexism and language, 112 people at a
shopping mall were asked to read a paragraph about an accom-
plished woman who was either not given a tide or given the tide
"Miss," "Mrs." or "Ms."45  Those who received the paragraph with
the tide "Ms." rated the woman as less honest.45 ' The researchers
suggest that "since the tide Ms. does not indicate marital status,
whereas the titles Miss and Mrs. do, the subjects (male and female)

name, and it is strange that so few women follow her example. It seems so pre-eminently
proper that every individual should have a life-long name, especially when one has made
her own distinguished." Id. (quoting Elizabeth Cady Stanton).

445 See Bartlett, supra note 215, at 80-81.
Although the premise of the nuclear family underlies the legal norm of pater-
nal autonomy, an increasing number of children do not live in traditional nu-
clear families. In 1982, twenty-five percent of children under the age of
eighteen in the United States... do not live with both natural parents.... The
reasons for this phenomenon are familiar. More and more parents obtain di-
vorces, resulting in single parent families or, as divorced parents re-marry, step-
families.

Id.
446 KUPPER, supra note 63, at ch. 4 (discussing the traditional difficulties and attitudes

encountered by women who make non-traditional name choices).
447 See infra notes 448 (examining the feminist stereotypes associated with the use of the

titles "Ms.").
448 See generally Kenneth L. Dion & Regina A. Schuller, Ms. and the Manager: A Tale of

Two Stereotypes, 22 SEx RoLEs 569 (1990). The authors discovered that women using the
title "Ms." are perceived as possessing "requisite" personality characteristics of a successful,
middle manager. See id at 571; see also Connor et al., supra note 124, at 545-48. The authors
found that the use of "Ms." does not affect variables including competence, reliability,
intelligence, masculinity, assertiveness, outspokenness, or independence. See id.

449 See Atkinson, supra note 153, at 37; see also Donna L. Atkinson, Names and Titles:
Maiden Name Retention and the Use ofMs., 9J. ATLAm C PROVINCES LINGUISTIC Assoc. 56, 56-
83 (1987) (explicating that the stereotypes of women who retained their last names upon
marriage were similar to those of women who used the title "Ms."; both stereotypes in-
cluded attributes such as "career-oriented," "independent" and "feminist").

450 See Connor et al., supra note 124, at 549.
451 See id. at 548-49.
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may have felt that women so described were deliberately conceal-
ing something, and were hence less honest."452

The accusation of dishonesty is also used in conjunction with
the assignment of unisex names. An Associate Deputy Attorney
General of the United States Department of Justice once said:

This is a major problem. We, too, have been appalled at the
increasing willingness of unscrupulous people to masquerade as
people of the opposite sex. We must expose those who would
violate the fundamental principle of truth-in-packaging. 45 3

Parallel to this fear are the intimations as to the unscrupulous
deeds that would occur if women (and children) do not bear the
name of their current owner. "Chaotic confusion"4 4 and fear of
"fraudulent intent" 455 have often been cited as the reasons behind
the deprivation of a woman's right to choose her own name or that
of her children.456 In the realm of mothers as namers, one of the

452 Id. at 548.
453 Slovenko, Unisex and Cross-Sex Names, supra note 81, at 259 (citing a communication

from R.B. Cleg to Ralph Slovenko, dated December 4, 1984). See also Paludi & Strayer,
supra note 85, at 355-57. The authors asked people to evaluate one of three academic
articles about politics, female psychology and education. See id. The author of each article
had either a clearly male name, a clearly female name, or a sexually ambiguous name. See
id. The subjects were asked to rate the articles as masculine, feminine or neutral. See id.
The article written by the author with a clearly male name was valued more positively than
the other two articles written by authors with female or sexually ambiguous names. See id.
at 358-59. In addition, subjects' bias was stronger against women when they believed that
sexually neutral authors were female. See id. at 359.

454 See In reMohlman, 216 S.E.2d 147, 151 (N.C. 1975) ("With the increasing mobility of
our society, and the growing dependence upon credit cards, automated check cashiers,
charge accounts, computerized record keeping both in commerce and government, nu-
merous name changes can lead to chaotic confusion."). But see Application of Halligan,
361 N.Y.S.2d 458, 460 (1974) (rejecting the argument that a woman's use of her maiden
name after marriage will cause unusual confusion in the community). The Halligan court
argued that confusion is "a normal concomitant of any name change." Id.

455 People ex reL Rago v. Lipsky, 63 N.E.2d 642, 643 (App. Ct. Ill. 1945) (concluding that
any voter who changes his or her name by marriage or otherwise is required to re-register).
The court stated that this holding is consonant with the idea that creditors and members of
the public who rely on the correct identification of people should be protected against
fraud. See id. at 646.

456 See Application of Lawrence, 319 A.2d 793 (1974), rev'd, 337 A.2d 49 (App. Div. N.J.
1975) (involving the application of a married female law student to use her maiden name
for social and professional reasons). The court determined that the use of different sur-
names by a husband and wife could cause confusion in the community, have traumatic
effects on any future children they might have, and could result in bureaucratic night-
mares. See id. at 50. The reviewing court reversed the trial court's decision, holding that
the denial of the student's name change petition was an abuse of discretion, because the
husband had consented to his wife's name change despite the fact that she had used her
married name subsequent to their marriage. See id at 52. Note that the same logic is not
always applied in the mother's favor. See Keegan v. Gudhal, 525 N.W.2d 695, 701 (S.D.
1984) ("As a general matter, giving the child the mother's maiden name to avoid embar-
rassment, inconvenience, or confusion is of little or no consideration." (Henderson, J.,
dissenting)); see also Omi, The Name of the Maiden, supra note 411, at 283-85 nn.199-211
(arguing that the denial of women's rights to name themselves and their children are
similarly discriminatory).
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most vicious justifications for the requirement that "illegitimate"
children must bear their mothers' surnames has been the ostensi-
ble need to protect "innocent men [from] false paternity suits."457

Implicit in this rationale is the assumption that a mother may
fraudulently seek to induce a man to support her child by claiming
that he is the child's father. This reasoning is reminiscent of the
myth that women, motivated by revenge, blackmail, jealousy, guilt
or embarrassment, falsely claim rape after consenting to sexual re-
lations.458 As with the rape myth, there lacks empirical data to sup-
port the hypothesis.

Inevitably, where women are labeled, references will be made
to their looks and the accompanying implications. In 1860, when
Wendell Phillips sent a letter to Susan B. Anthony, care of "Mrs. H.
B. Stanton,"459 Stanton wrote back to him, expressing her serious
objection "to being called Henry. "460 Phillips, a revolutionary him-
self, was well aware that Stanton's repudiation of the custom was a
conscious revolutionary gesture, symbolic of her beliefs that a
wife's individuality and rights must not be sacrificed to her hus-
band and that marriage must be a partnership of equals, rather
than a total identification of the wife with the husband's interests,
both of which are implicit in the form "Mrs. Henry Stanton. 461

Nonetheless, Phillips retorted by saying that he had a bad memory
for first names (despite the fact that he had known Elizabeth for
over twenty years) and indicated that he would henceforth remem-
ber her first name by associating her name with Queen Elizabeth:
'You know, red-headed and sojealous of her looks that she forbade
(by proclamation) all but two painters to attempt her likeness -
she will exactly bring you to mind. ' 462 In this way, Phillips implied

457 Doe v. Hancock Board of Health, 436 N.E.2d 791, 794-95 (Ind. 1982) (rejecting the
state's argument that the state statute, requiring children of unisex named married parents
to bear their mothers' surnames, prevents fraud by prohibiting the use of the surname of a
man who is not the child's father). See also Rice v. Dept. of Health, 386 So. 2d 844, 852
(Fla. Dist. Ct. App. 1980) (Booth, J., dissenting); Henne v. Wright, 904 F.2d 1208, 1215
(8th Cir. 1990) (accepting the state's claim that "the name of a non-parent could be im-
properly appropriated to achieve a deliberately misleading purpose, such as the creation of
a false implication of paternity"); In the Marriage of Gulsvig, 498 N.W.2d 725, 732 (Iowa
1993) (Snell, J., dissenting) (Discussing only one of the various reasons that the Henne
court relied on, namely, that "the name of a non-parent could be improperly appropriated
to achieve a deliberately misleading purpose, such as the creation of a false implication of
paternity." (Quoting Hene v. Wright, 904 F.2d 1208 (8th Cir. 1990), cert. denied 498 U.S.
1032 (1991)).

458 See generally Morrison Torrey, Wien Will We Be Believed? Rape Myths and the Idea of a
Fair Trial in Rape Prosecutions, 24 U.C. DAvis L. Rxv. 1013 (1991).

459 STANNARD, MRS. MAN, supra note 63, at 161.
460 Id.
461 See supra note 381 and accompanying text (discussing Elizabeth Cady Stanton's doc-

trine of "self-sovereignty").
462 STANNARD, MRS. MAN, supra note 63, at 161.
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that it was vanity that lay behind Stanton's desire to use her own
name.

In addition to these labels, the challenger of patriarchal nam-
ing is often exposed to scorn and accusations of "triviality," which is
one of the most effective weapons used to silence women. It is
often maintained by feminists and anti-feminists that the matter of
naming is an inconsequential one compared with the myriad other
problems facing women.463 They argue that patronymy is simply a
matter of convenience, 464 and any claim to the contrary is "ridicu-
lous," "inane," "nonsensical '465  or simply "silly."' 466  In legal

463 The suffragists regarded Lucy Stone and her supporters as extremists who made
themselves and the cause "pay dear[ly] ... for the minor point of a name." Id. at 100
(quoting Rev. Antoinette Brown Blackwell, the wife of Henry Blackwell's brother). Thus,
women's self-naming rights was not supported by nineteenth century women's rights orga-
nizations, and as rarely mentioned at their meetings except as "an emblem of the fate of all
[women's] legal rights." Id. at 145. Many suffragists believed that a married woman's right
to use her own name was an "unimportant particular" that would easily be won once wo-
men got the right to vote. See id. at 157 (citing a reader's letter that was printed in The
Woman's Journal in 1895).

464 The Woman'sJournal published an article entitled "A Plea For Mrs. John Smith." Id. at
109. The article argued that although the form "wipes out all traces of the woman's former
personality..., it was primarily a mere matter of convenience.., that a busy and hurried
world [would] probably never give up." Id. Ironically, the article was written by Alice
Stone Blackwell. Stannard also recounts a statement made by Wendell P. Garrison, who
wrote an October 26, 1893 obituary on the occasion of Lucy Stone's death. See id. at 159.
Garrison believed there was little justification for her having protested the "convenient
practice of adopting the husband's name.... [t]he individuality of an actress or singer has
some merchantable value, but, as Mrs. Blackwell, Lucy Stone would have forfeited nothing
of her power as a reformer." Id. Modem bureaucracy has only exacerbated matters. See
generally Forbush v. Wallace, 341 F. Supp. 217, 222 (M.D. Ala. 1971) ("Administrative con-
venience, if not a necessity, has always been an important consideration.").

465 Slovenko, Names and the Law, supra note 52, at 111-12 (discussing the name change
petition of Ellen Donna Cooperman, who desired to change her name as an expression of
her militant feminism).

Today, the controversy over which name one may bear (or give another to
bear) has assumed special prominence in legal circles largely as a result of the
women's liberation movement but also as a result of other feelings encouraging
self-expression. The courts, however, have often limited freedom of expression
by change of name in cases where the judge regards the change as "ridiculous,"
as in the recent case where Ellen Donna Cooperman petitioned to change her
name to Cooperperson in order to express her militant feminism. The judge
called the petition "truly in the realm of nonsense," and ridiculed the peti-
tioner by reciting a number of possible changes which he regarded as "inane":
Jackson to Jackchild, Manning to Peopling, Carmen to Carperson. The judge
said that if he granted this request "it would have serious repercussions perhaps
throughout the entire country." In the Cooperman case, the appellate court re-
versed and allowed the requested name. Ms. Cooperman initiated the court
proceeding because banks and credit-card companies refused to list her under
the new name.

Id.
466 Karst, A Discriminaiton So Tivia, supra note 59, at 546-47 (discussing the "silly" deci-

sion in Allyn v. Allyson, 110 Cal. Rptr. 77 (Ct. App. 1973), where a female professor was
denied the ability to register herself as a "Dr.," whereas her male colleagues were allowed
to do so).
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regalian,467 these claims would be translated into "de minimus" in-
jury46 8 or "insufficient good cause. '  Despite the fact that Anglo-
American law does not recognize these as legitimate limitations on
personal choice of name, these arguments are often accepted by
courts of law, which frequently means losing the case.470

Unfounded as it may be, this name-calling has far-reaching
consequences. "An important feature of these ceremonies in our
culture is that they are almost irreversible. '47 ' Thus, when a person
is labeled as a "deviant," society effectively condemns that individ-
ual to a lifelong sentence of abuse, avoidance, and mistreatment by
other people.47 2 Moreover, this name-calling is a way of depriving
women of their basic humanity, because women ultimately "are still
prohibited from making independent choices and from having
their choices consistently respected."473 Finally, until we get past

467 See supra note 319 (discussing "Academic Regalian" and analogous "artificial lan-
guage modes," such as Legal Regalian).

468 Forbush v. Wallace, 341 F. Supp. 217, 222 (M.D. Ala. 1971).
469 See, e.g., Slovenko, Names and the Law, supra note 52, at 113 n.11 (citing In Re

MohIman, 216 S.E.2d 147 (N.C. Ct. App. 1975) (denying name change petitions to four
married woman, who sought to resume their maiden names for "personal and professional
reasons," on the grounds that the women failed to show evidence of "good cause and
sufficient reason" for the name change, as required by the relevant North Carolina stat-
ute); In re Hauptly, 312 N.E.2d 857, 860 (Ind. 1974) (determining that no one is legally
required to resort to the courts in order to effectuate a legal name change). But cf. In re
Erickson, 547 S.W.2d 357 (Tex. Civ. App. 1977) (holding that there is statutorily sufficient
evidence of good cause to grant a name change if a woman "for her own proper reasons
conscientiously feels the necessity of being known and referred to by her previous name").
The Erickson court further reasoned that denying a woman this right would be "a violation
of equal protection under the law by creating an invalid classification based on sex." Id. at
360.

470 For a discussion about court acceptance of "triviality" and "de minimus injury"
claims, see Karst, A Discrimination So Trivia4 supra note 59, at 546-48 (discussing Allyn v.
Allison, 34 Cal. App. 3d 448 (1973)). In Allyn, two women challenged the constitutional
validity of a California statute, which required women to register to vote as "Miss" or "Mrs.,"
but not "Ms." See Allyn, 34 Cal. App. 3d at 448 (citing CAL. ELEc. CODE § 310 (West 1961 &
Supp. 1973). Karst argues that "triviality" is sometimes used as an excuse byjudges not to
decide constitutional issues. See Karst, A Discrimination So Tivia supra, at 546-47.

Silliness, of course, is not the same as unconstitutionality, as dissenting opin-
ions sometimes remind us. Indeed, it was the very insubstantiality of the law
that seemed to prevent thejustices of the court of appeal from taking the plain-
tiffs' claim seriously. Precisely because the justices thought they were dealing
with a constitutional trifle, they failed to address themselves to the principal
issue in the case. The result is not merely that the case is wrongly decided -
the legislature has now remedied that - but that the opinions reinforced the
evil that made the law not merely silly but unconstitutional.

Id. For a discussion about children's names, see Doe v. Hancock County Board of Health,
436 N.E.2d 791, 794 (Ind. 1982) (Hunter, J., dissenting); Rice v. Dept. of Health, 386 So.
2d 844, 847 (Fla. Dist. App. 1980); Jech v. Burch, 466 F. Supp. 714, 720 (D. Haw. 1979).

471 NUESSEL, supra note 46, at 36 (citing WALTER R. GovE, THE LABELING OF DEvrANcE:
EVALUATING A PERSPECTIVE 12 (1980)).

472 See supra note 212 and accompanying text (discussing the treatment of "illegitimate"
children).

473 ZINGE & EARLY, supra note 71, at 35.
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the name-calling, we have no hope of building any real communi-
cation or progress.

What lies behind the name-calling is an attempt to invert real-
ity, transform the victim into a perpetrator and psychologically si-
lence women.

This form of reversal is involved in the labeling of all strong wo-
men as 'man haters' in a society founded upon and sustained by
the collective victimization of women, that is, women hating....
[P]atriarchs label Strong, Proud, Bitchy women as "castrating,"
when in fact it is under male order that women - and some
men - are routinely castrated.4 74

In our context, for example, patriarchs label women who wish
to retain their maiden names as family destroyers.475 Requiring
men to take their wives' names, however, would be considered sac-
rilege.476 Similarly, the accusation of "trivia" is subversive in its ap-
plication to women who reject patriarchy's naming rules.
Substantively, a strong argument can be made emphasizing the sig-
nificance of women's names as symbols,4 77 vital precursors to social
change478 or as necessary for the attainment of other goods society

474 WICKEDARY, supra note 1, at 254 ("Women are labeled 'masochistic,' 'passive,' 'narcis-
sistic,' 'humorless,' 'irrational,' 'vain,' 'slaves to their biology,' et cetera, ad nauseam....");
see also DALY, supra note 19, at 20 (discussing labels imposed on women in order to ensure
their conformity with patriarchy).

475 For a brief discussion of the notion of woman as family destroyer, see Omi, The Name
of the Maiden, supra note 411, at 264-65.

476 In her study of naming, Donna Atkinson found that only one man surveyed said he
would consider changing his name to his wife's name upon marriage. See Atkinson, supra
note 153, at 37. Other men said that they would not change their name, and frequently
supported this decision by saying "I'm a man." Id.

477 See, e.g., LEBELL, supra note 51, at 28.
The issue of what we call ourselves and our children needs to take its place
alongside other fundamental feminist questions. You can't get more funda-
mental than names. As long as females' names represent us as being derivative
of men's, then the idea of women's identities being derivative of men's will be a
functional part of society's collective psyche, and men will be perceived as be-
ing superior to women.

Id. See also Karst, A Discrimination So Trivial, supra note 59, at 549-54 (arguing that the
unilateral requirement that women use the title "Mrs." or "Miss" in order to register to
vote, thereby revealing their marital status, is symbolic and not trivial). Karst further ar-
gues that such symbols of women's dependency deserve the most stringent judicial scru-
tiny, like any other suspect classification - such as racial classification - that violates the
dignity of citizenship. See id. at 559.

478 See LEBELL, supra note 51, at 28.
Patronymy is not the cause of patriarchy, but it does keep patriarchy alive and
well .... It is one of the vital links in the patriarchal chain that holds women
back from full freedom to be their authentic selves. In many ways, patronymy is
more insidious than some of the other grosser examples of patriarchy, which
can easily be identified and decried.

Id. See also Penfield, Surnaming, supra note 60, at 126.
Surnaming struggles should force us to reconceptualize the relationship be-
tween language use and social change. Surnaming is but one example where

404 [Vol. 4:321
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offers.479 The vehement nature of the opposition to any naming
system that relieves men of their monopoly on naming, however,
undermines the argument itself and exposes it as a ploy - an in-
version of reality.48 ° For men, at least, the matter of naming is far
from "trivial."

Radical feminist "hags" have grasped this mechanism of rever-
sal. Moreover, they have learned to turn it back on men. Through
the process of feminist naming and renaming, and the reclaiming
of authentic meanings, feminists have succeeded in neutralizing
much of the male name-calling. 48' In feminist terms, "radical femi-

patterns of language usage have preceded social change. Taken in this new
theoretical perspective, the implications for women are obvious. Perhaps the
lesson is that women should recognize the need to first liberate themselves and
their use of language in everyday life before demanding a similar response
from society.

Id. For a discussion about social change and language change in general, see generally
Van Den Bergh, supra note 28 (suggesting ways in which collective renaming may serve to
precipitate social changes); Musgrave, supra note 12, at 27 ("All 'artists' of the lexicon help
to create bold new images of women through their neologisms building the solidarity nec-
essary for changes in social structures."); Preston, supra note 32, at 2297-98.

[G]ender inclusive language is a step toward equal treatment of women. Social
change sometimes follows language change. Language shapes thought. Re-
spectful inclusion in terminology opens doors by modeling inclusion generally.
Words are the tools by which we reach understanding. Until we can reach
some agreement about using these tools, we make little progress in teaching or
learning.

Id. See also Abrahamson, supra note 305, at 1216-17.
Although some argue differently, the use of male terms for generic purposes is
not a trivial matter. Since the law is such a verbal profession, eliminating the
gender bias from our speech and our writing will be no small accomplishment
If we succeed, the changes we will make, I think, will be much more than cos-
metic. Studies have shown that language influences the absorption of ideas,
and that gender-biased language sets up barriers to the full participation of
women in society as a whole. There is empirical evidence that the use of such
terms can in fact skew perceptions.

Id. But cf. Lakoff, supra note 123, at 69-73 (discussing language change and the use of the
title "Ms.").
479 See Karst, A Discrimination So Tivia4 supra note 59, at 551 ("Given the risks and uncer-

tainties that attend decision making, it is not surprising that one's self-expectation is enor-
mously influential in determining choices - especially those role decisions (about careers,
marriage, etc.) that are themselves crucial in defining one's future."); see alsoYusuf, supra
note 53, at 27 (arguing that de-sexing the language may be immensely psychologically
beneficial to women).

480 See supra Part II.C (tracing the legal system's opposition to women's self-naming); see
also Henley, supra note 25, at 5-6.

Most telling have been the emotionality and vehemence of the opposition to
suggestions of change, which have generally been stronger than the original
feminist suggestions.... Both common sense and Freud tell us that such vehe-
mence attaches itself to nontrivial, core conceptions. We must conclude that
the artificially induced sex polarization that props up male supremacy is funda-
mentally encoded in our masculinist language and will be defended vehe-
mently by those who will fight to retain male privilege.

Id.
481 For a discussion about the label "queer" to describe homosexual men, and the gay

pride movement, see BUTLER, supra note 82, at 226-30.
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nism"' 48 2 has become "the Cause of causes, which alone of all revo-
lutionary causes exposes the basic model and source of all forms of
oppression - patriarchy - and thus can open up consciousness to
active participation in Movement, Transcendence, and Happi-
ness."4 "3 The deviant "Other" is defined as "the Super Natural
State of Original Women and all Other. '484 And the word "trivia"
is traced back to its original source; namely, the Goddess whose
likeness was erected at the crossings of three roads, recognized
throughout the Middle Ages and even today, as loci of Natural vi-
sions and happenings. 485 Thus, for feminists, the name "Trivia"
connotes questioning, and countering and reversing the classic pa-
triarchal hierarchy.486 Similarly, for feminists, the word "personal"
connotes political.487  "More and more [women] are coming to
learn how much the major problems affecting our lives are inter-
woven with and supported by what has been regarded as trivial. 4 88

482 WicKEDARY, supra note 1, at 75. One of the definitions of "radical feminism" is "be-
ing for women and all Elemental Life, which implies going to the roots of oppression of all
Others." Id.

483 Id. at 87.
484 Id.
485 Id. at 174.
486 See DALY, sup-a note 19, at 79. The full quotation reads as follows:

The Goddess's name, Trivia, then, should function as a constant reminder of
patriarchal religious reduction of real, multidimensional presence to the Noth-
ingness which is created by the fathers in their own image and likeness.
Whatever Hags hear the terms trivia, trivial trivialize, these should function as
reminders of the omnipresence of Reversal, whose ultimate meaning is re-vers-
ing of life-engendering energy, symbolized by the Goddess, into necroliphic
Nothing-loving.

Id. See also WicKEDARY, supra note 1, at 174.
[A] Nag-noteworthy Radical Feminist journal is Named Trivia: A Journal of
Ideas. As its founding editors explain: "TRIVIA... describes the matrix of our
creative power, the gatherings of wise women in which our ideas originate and
continue to live .... As we conceive it, TRIVIA is the place where our friend-
ships and our ideas assume their original power and significance."

Id.
487 Katherine Bartlett defines the "personal" as "political." "It means that woman's dis-

tinctive experience as woman occurs within that sphere that has been socially lived as the
personal - private, emotional, interiorized, particular, individuated, intimate - so that
what it is to know the politics of woman's situation is to know women's personal lives."
Katherine Bartlett, Feminist Legal Methods, 103 HAxv. L. Rxv. 829, 864 n.143 (1990). See also
LEBELL, supra note 51, at 17.

It is a common mistake to think that the main problems generated by patri-
mony are personal, as in the case of the woman who wants to retain her own
name upon marriage.... Unfortunately, this focus on the individual woman
deflects our attention from the broader social concern of the extent to which
women as a group are valid.

Id.
488 Henley, supra note 25, at 8.

Of course, whether or not the harm done by sexist language has been "proved"
conclusively does not negate the extensive documentation of women's own per-
ceptions nor the evidence of harm in parallel situations, such as race or class



THE PROBLEM THAT HAS NO NAME

IV. CONCLUSION

Humanity is divided into the namer and the named; the
namer being the norm and the named representing the deviant.
In patriarchal societies, like our own, men name women.
Throughout this Article, we have examined the various ways (both
formal and informal) in which men have executed this power. For
women, being named by men has enormous implications regard-
ing their legal, social and personal identity. Consequently, the is-
sue of women's names is central to two of feminism's most
consistent aims: self-definition489  and self-determination.49

Notwithstanding the fact that every single women is implicated in
it, however, the problem of women's names has not been named as
a pressing problem concerning women. The aim of this Article has
been to name this - until now - nameless problem. Of course, I
have no guarantee of success, but "[p] art of the tradition of femi-
nism... is to have faith in the belief that this time the problem has
been exposed, named, and will be eradicated." '491

discrimination. We can only guess that the argument that changing sexist lan-
guage is a trivial matter is put forward because the offended group is women.

Id.
489 See AUSON JAGGAR, FEmnnisT POLITcs Am HUMAN NATURE 86 (1983) ("We need a

new premise for society that the most basic right of an individual is to create the terms of
its own definition." (quoting Anne Koedt, The Feminists: A Political Organization to Annihilate
Sex Roles, in RADIcAL FEMmSM 379 (1973))).

490 See BELL HOOKS, FEMINsT THEORY. FROM MARGIN TO CENTER 19 (1984) ("Radical
feminism is working for the eradication of domination and elitism in all human relation-
ships. This would make self-determination the ultimate good and require the downfall of
society as we know it today." (quoting CEUESTnm WARE, WoMAN POWER: THE MOVEMENT
FOR WOMEN'S LIBERATION (1970))).

491 Spender, Modem Feminist Theorists, supra note 6, at 380.
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