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THE WORK/FAMILY BALANCE: NEW YORK'S
STRUGGLE TO HARMONIZE DOMESTIC AND

EMPLOYMENT SPHERES

KERRY ANNE HOFFMAN*

INTRODUCTION

Before choosing a career, many individuals consider how that career will
affect their current or future family. The struggle of striking the work/family

balance is experienced by millions of Americans. This struggle exists for the
wealthy and the poor, for men and women, for young parents and old parents, for

single parents and divorced parents alike. Taking time off to care for a child or a

newborn can be a complicated emotional and economic decision for families.
Parents want the benefit of bonding with their children but are concerned about the

potential loss of income from their employers. In response to the challenges posed

by these situations, the federal government implemented solutions, like the Family
and Medical Leave Act of 1993 ("FMLA"), and continues to update legislation to

coincide with modem times. However, the apparent flaws of the outdated FMLA
and the lack of a workable solution being implemented show that the United States

needs to find more support for enacting a paid family leave insurance program.

This can be accomplished if more states fight for paid family leave, like New York

continues to do, in order to demonstrate the urgency and desire of the United States

to find ways for citizens to exist harmoniously as employees and parents.

The problems of the work/family balance has probably existed for centuries,

but has only recently been recognized as a problem subject to legislative and legal

redress. Within the past two decades, only a few attempts have been made to find
a workable solution. In 1985, the government finally recognized the problem as

one that needed legislative action when Senators began brainstorming ways to

respond to this struggle on a federal level.1 The first solution was a federal
measure called the Family and Medical Leave Act of 1993.2 Despite several

congressional attempts, the FMLA has not been successfully updated since its
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t 153 CONG. REC. S8234, 8241 (daily ed. June 21, 2007) (statement of Sen. Dodd).
2 29 U.S.C. § 2612 (1993).
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inception, primarily because lawmakers have failed to determine the root of the
problem for employees who work and wish to raise a family, nor has the federal
government discovered what remedies are suitable to help families with these
struggles.

The FMLA was enacted after seven years of hard work and persistence. The
Act was presented by Senator Dodd, one of the lead Senators supporting
work/family balance. 3 The FMLA provides that:

An eligible employee shall be entitled to a total of 12 workweeks of leave
during any 12-month period for one or more of the following: (A) Because
of the birth of a son or daughter of the employee and in order to care for
such son or daughter. (B) Because of the placement of a son or daughter
with the employee for adoption or foster care.4

The FMLA also includes a provision allowing time off to care for a sick relative,

but this Note will focus solely on taking leave to care for a child.5 When the
FMLA was passed in 1993, many were relieved that their jobs would not be

jeopardized when attending to the needs of their families because the FMLA

allowed workers to return to their jobs after taking leave. 6 Under the FMLA,

ninety-eight percent of eligible employees who took leave returned to work for the

same employer when their leave ended. 7 Before the FMLA, employees were

forced to combine sick days and vacation days to accumulate time off to care for a

child. 8 The FMLA made it easier for parents to take time off without having to use

personal days because the FMLA provided twelve weeks off to tend to a newborn

or sick family member. 9

However, as social institutions modernized, the FMLA no longer provided
adequate support for the modern American family, which began encompassing

several models for parenting, including single parents, same-sex parents, adoptive

parents, and other less traditional structures. The FMLA established an unpaid

leave program, which provided job security for an employee, but placed a financial

burden on families who could not afford to take twelve weeks of unpaid leave from

3 153 CONG. REC., at 8241 (statement of Sen. Dodd) (Senator Dodd introduced a bill to provide
for paid family and medical leave, called the Family Leave Insurance Act of 2007. Senator Dodd notes
that he worked to create the FMLA in 1985 and "fought for its passage through 7 years of obstruction
and two presidential vetoes.") Id.

4 29 U.S.C. § 2612 (1993).
5Id.
6 The Family and Medical Leave Act: Facts and Statistics,

http://www.aauw.org/advocacy/laf/lafnetwork/library/FMLAstatistics.cfm (showing high percentages of
the FMLA having a neutral or positive effect on productivity, employee morale, and business growth)
(last visited Sept. 29, 2009),

7 Id.
8 Saul Levmore, Parental Leave and American Exceptionalism, 58 CASE W. RES. L. REv. 203,

215 (2007) (explaining that paid family leave is not on the rise because of the other ways in which
employees take leave to care for a child. For maternity leave, mothers build on sick leave, disability
programs and vacation days to find the time to take leave for a child.).

9 Id.
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work. The job security and the amount of time provided in the legislation
recognized that some parents valued their position in the workforce and did not
want to relinquish it when taking time to care for a child. However, the future job
security provided by the FMLA did not solve the problems of work/family balance
because the provisions only addressed one need of employees.

Today's families do not necessarily follow the outdated tradition of the man
supporting the family financially while the woman cares for the children. More
women are entering the workforce and obtaining positions of higher rank at work,
meaning that women are not always in the position to take on the more traditional
role of primary caretaker. 10 Fathers who participate in childcare have the option of
taking paternity leave, but this does not alleviate the financial stress a family
experiences when a child is born and one parent exits the workforce. The twenty-
first century woman is in a more powerful position than centuries before. 11

Therefore, the responsibility of childcare no longer necessarily falls on the mother.
Both parents have to evaluate their status in the workforce to see if taking time off
is a feasible option in relation to their desire to develop their career. Moreover,
families with a single parent are greatly affected by twelve weeks of unpaid leave
since that parent may be the sole wage earner for his or her family.

Paid family leave is a strong solution for alleviating the challenges indicated
above because it provides a percentage of an employee's income for financial
support that might allow families to take advantage of leave insurance programs.
Each parent can take leave to care for the child, providing the child with up to six
months of direct care from a parent. Under the current regime, each parent taking
twelve weeks off under the FMLA would eliminate twenty-four weeks of the
family's income, which is not feasible for most families. Paid family leave
recognizes how families have developed, allowing men and women to maintain
their careers while tending to family obligations, which are both important and
should not be viewed as independent of one another. More flexibility in taking
family leave is necessary for parents to care for the next generation of children.

This Note provides a history of the FMLA and the ways in which the federal

government and individual states have taken steps to pass legislation providing
paid family leave for employees who were eligible for leave. This history
demonstrates that states should work harder to enact paid family leave, particularly

10 Eduardo Porter, Stretched to Limit, Women Stall March to Work, NY TIMES, March 2, 2006,
available at http://www.nytimes.com/2006/03/02/business/02work.html (before the mid-1990s, the
number of women in the workforce increased rapidly).

II Press Release, The White House Briefing Room, America's Workforce: Ready for the 21St
Century (Aug. 5, 2004), http://georgewbush-whitehouse.archives.gov/news/releases/2004/08/20040805-
6.html.

In 2002, women accounted for over 47 percent of the labor force, up from 29 percent in
1950. In 2002, the labor force participation rate for married mothers with children under
6 years of age was over 63 percent, up from 11 percent in 1950. In 2002, over 71 percent
of all mothers with children under the age of 18 worked.
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New York, because New York has already taken several steps toward
implementing a family leave insurance program, but has been stalled by political
opposition. New York is home to millions of diverse families and it should
accommodate the values of those families, in both domestic and employment
spheres. Paid family leave would not only financially assist employees while they
care for a child, but would also allow employees to accept a job, knowing that their
family values would be acknowledged. New federal legislation or significant
updates to the FMLA would be the ideal solution to a longstanding problem.
However, implementing large-scale change is best done starting at the state level.
States are in a better position to experiment and adopt paid family leave before the
federal government adopts its own, more comprehensive measure.

Paid family leave legislation has been passed in California, New Jersey, and
Washington. 12 These states have passed bills that allow six to eight weeks of paid
leave for new parents. 13 New York is one of the remaining forty-seven states
considering paid family leave. New York's family leave insurance bill, also
known as the Working Families Time to Care Act, was introduced to the New
York State Assembly by the Committee on Labor on March 29, 2007.14 The New
York State Assembly passed the bill on June 22, 2007, but it was not passed by the
Senate before adjournment at the end of 2007.15 Therefore, the bill is at a
standstill and will probably not move forward unless a new bill is passed in a
different legislative period. 16 New York needs to amend its proposed bill, the
Working Families Time to Care Act, 17 from twelve weeks to a shorter duration in
order to gain more support for the bill. New York is one of the states that
recognized the flaws of the FMLA and the lack of a workable solution in the
United States. As such, New York should help to prove the importance and
urgency of paid family leave by enacting its own paid family leave laws, which

12 Eve Tahmincioglu, Paid Family Leave Becomes Hot Issue, MSNBC, June 2, 2008,
http://www.msnbc.msn.com/id/24893369/ ("Up until last month, California and Washington were the
only states with any type of family leave legislation on the books. New Jersey passed a paid leave bill
in late May.").

13 Id. (In California, workers are entitled to "a maximum of six weeks of partial pay each year
while taking time off work to: bond with a newborn baby, adopted or foster child (both parents... Most
workers will receive approximately 555 of their pre-taxed weekly wage, up to a maximum of $917
while on leave)); Governor Corzine Signs Family Leave Insurance into Law,
http://njcitizenaction.org/pfl.html ("All NJ workers who contribute to the FLI program will have the
opportunity to receive 2/3 of their normal pay (capped at $548/wk in 2009) for up to six weeks in any
12 month period."); Washington Enacts Paid Family Leave Law, May 15, 2007,
http://www.jacksonlewis.com/legalupdates/article.cfrn?aid=l 116 ("The employee is entitled to a
maximum of five weeks of family leave insurance during the application year. The wage replacement is
capped at $250/week.").

14 Paid Family Leave California, http://www.paidfamilyleave.org/otherstates.html (last visited
January 22, 2009).

15 Id.
16 Assem. B. 7130, 230th Legis. Sess. (N.Y. 2007).
17 New York State Paid Family Leave Coalition, http://www.timetocareny.org/.
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would establish programs allowing employees to maintain their position in the
workforce and be satisfied with their role at home.

This Note will first look at the history of the FMLA in Section I, highlighting
the provisions it sets forth and how citizens have responded to and used the FMLA.
The flaws of the FMLA are analyzed in Section II, drawing out that paid family
leave might be the solution to the problems employees face with the FMLA. Next,
in Section III, the Note will evaluate the recent steps the federal government took
to address the work/family struggle, which include attempts to update the FMLA to
be consistent with modem times. This evaluation shows that the federal
government has yet to be successful in changing the FMLA. Following the
examination of federal attempts, Section IV will look at the states that have
successfully implemented paid family leave: Califomia, New Jersey, and
Washington. After noting the efforts of those three states, Section V will
demonstrate that the United States is one of a few countries in the developed world
that has not enacted paid family leave legislation for the entire nation. Part of the
reason why the United States has not implemented paid family leave is because of
U.S. politics, which are described in Section VI. Next, the Note outlines the
statutory history of paid family leave in New York and the efforts made by
organizations to pass this legislation in Section VII. In Section VIII, the Note will
present arguments in favor of New York passing paid family leave legislation,
joining the ranks of states that have implemented paid family leave. After this
support has been noted, Section IX will list the financial and other circumstances
that have fostered opposition to paid family leave. The Note concludes in Section
X by addressing the importance of this material as a way to highlight the status of
paid family leave and the dire situation the United States is in by not having its
own paid family leave insurance program.

I. HISTORY OF THE FAMILY AND MEDICAL LEAVE ACT

The FMLA, passed in 1993, granted eligible employees twelve weeks off
from work to care for a newbom or a sick family member without risking their
position with their employer. 18 Congress based the FMLA on the following
findings:

(1) the number of single-parent households and two-parent households in
which the single parent or both parents work is increasing significantly; (2)
it is important for the development of children and the family unit that
fathers and mothers be able to participate in early childrearing and the care
of family members who have serious health conditions; (3) the lack of
employment policies to accommodate working parents can force
individuals to choose between job security and parenting; (4) there is
inadequate job security for employees who have serious health conditions

18 29 U.S.C.A. § 2601 (2008).
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that prevent them from working for temporary periods; (5) due to the
nature of the roles of men and women in our society, the primary
responsibility for family caretaking often falls on women, and such
responsibility affects the working lives of women more than it affects the
working lives of men; and (6) employment standards that apply to one
gender only have serious potential for encouraging employers to
discriminate against employees and applicants for employment who are of
that gender. 

19

Congress noted that diverse households placed new challenges on families

and not all employers knew how to respond to these challenges. Children still

needed adequate care, especially at the newborn stage, and parents needed new

ways to provide that care while still considering their employment options.

Congress noted the importance of child development and the need for children to

have their parents at home. 20 In addition to this need for children to have parents

at home, these parents want to be at home. 2 1 The reasons Congress set forth

recognized that not all households consisted of the model of a working father and

stay-at-home mother. Congress' findings also highlighted that a new bill would

have to take into consideration the effects childrearing has on women in the
workforce, since the task of childrearing usually falls on women more than men. 22

This, in turn, places the woman in the position of having to make the difficult

decision between work and family more often than the man.

The FMLA was the first law that articulated a work/family policy at the

federal level. 23 The FMLA was the federal government's way of recognizing that

there were dual-earner families. 24  However, the FMLA does not provide

flexibility for employees to create their own part-time schedules, such as taking a

few days off from work each week or creating schedules with shorter days. 25 This

would be convenient for some workers who do not want to leave work entirely but

want to spend time with their child early on. 26 Although other options for families

exist, such as having a family member look after the children or use daycare, not

all families can have another family member watch their child and cannot afford to

outsource for childcare. Moreover, parents are not only concerned with their

financial situation with a newborn; many parents are looking for quality time with

their newborn children.

19 Id.
20 29 U.S.C.S. § 2601(2) (1993) (the second finding highlights early childhood development is

dependent on the ability of parents to participate in a form of childrearing).
21 Id.

22 29 U.S.C.S. § 2601(5) (1993) (the fifth finding recognizes that the working lives of women are
more affected than men since more women take care of children then men).

23 Pauline T. Kim, The Family and Medical Leave Act of 1993: Ten Years of Experience, 15
WASH. U. J.L. & POL'Y 1, 1 (2004).

24 Id. at 2.
25 Id.
26 Id. at 13.
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Without flexibility under the FMLA, many parents must choose one parent to
care for the child, and that parent is usually the mother. The responsibility falls on
women in part due to the wage gap that exists between men and women in similar
positions. Women tend to make less money than men, which makes it financially
more reasonable for the woman to take time off from work.2 7 Some women think
it is risky to take time off from work if it could hinder their ability to advance in
the workforce upon their return, so these women choose to stay at home.

1I. THE FLAWS OF THE FAMILY AND MEDICAL LEAVE ACT

The FMLA was not a perfect law in its first inception, and as time passed,
the problems of taking leave under the FMLA became more evident. The federal
government needed to amend the FMLA or pass a different law entirely to meet the
needs of employees and alleviate the stress of families by adding a monetary
component to the measure. Before evaluating the federal government's attempts at
solutions, it is important to recognize how the FMLA was flawed and what purpose
new legislation could serve.

First, the FMLA did not greatly increase the number of people who took
unpaid leave to care for a child.2 8 Fewer than half of working men take leave
under the FMLA compared to women who are similarly situated in the
workforce. 29 Although the FMLA allows men and women to take unpaid leave
equally, women still take unpaid leave more than men since women tend to make
less money than men, and therefore it is a more feasible option. 30 According to the
Historical Income Tables from the U.S. Census Bureau, men have consistently

earned more money than women. 3 1 In 2007, the median income for men who
worked full time was $40,991, whereas it was only $31,849 for women-about
seventy-eight percent of their male counterparts. 32 However, when the FMLA was
enacted in 1993, men were earning a median of $26,234 working full time,
whereas women were earning $19,338 working full time, amounting to a five
percent increase over fifteen years. 33 This discrepancy suggests that the FMLA
failed to significantly improve the status of women in the workforce.

27 U.S. CENSUS BUREAU, Hous. & HOUSEHOLD ECON. STATISTIcS Div. 2008,

http://www.census.gov/hhes/www/income/histinc/p4lAR.html (Historical Income Tables-People.
Table P-41 of the U.S. Census Bureau shows the Median Earning from 1967 to 2007 by sex. See 2007
and at 1993, the wage in 2007 is 23% and the wage gap in 1993 was 27%.).

28 Ariel Meysam Ayanna, Aggressive Parental Leave Incentivizing, 9 U. PA. J. LAB. & EMP. L.
293, 296 (2007) (citing DAVID CANTOR ET AL., BALANCING THE NEEDS OF FAMILIES AND EMPLOYERS:
FAMILY AND MEDICAL LEAVE SURVEYS, 2000 UPDATE (2000)).

29 Id.

30 Id. at 297.
31 U.S. CENSUS BUREAU, supra note 27 (Table P-41 of the U.S. Census Bureau shows the Median

Earning from 1967 to 2007 by sex).
32 Id. (showing the median earnings in current dollars and 2007 dollars. Current dollars is used.).
33 Id. (using table "Worked Full Time, Total," year 1993, to show median earnings in current

dollars for men and women).
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Secondly, gender norms favor maternity leave, which make men fearful and
embarrassed to exercise their option for paternity leave. 34 Chuck Halverson, a
Legal Assistance Attorney for the U.S. Army Judge Advocate General's Corps,
analyzes why men are not taking paternity leave under the FMLA. 35 He outlined
several obstacles that discourage men from taking leave under the FMLA and
compel them to stay in the workplace. 36 These obstacles, further outlined below,
include male concerns over the stigma attached to taking leave, a man's inability to
afford unpaid leave, and the ignorance surrounding paternity leave. 37

A social stigma exists for men because of the gender norms that dictate men
as the breadwinners and women as the caregivers. 38 A stereotypical man is
supposed to be less attached to his children, according to the images provided by
the media that show women in the home and men in the workplace. 39 This stigma
renders the FMLA less effective for men. Even if a man is aware of his options for
paternity leave, men are sometimes stopped by the stigma that makes men believe
that it is not manly to stay at home with a child. 40 Moreover, men feel pressure to
stay at their job out of fear that hostility will be directed towards them from other
employees. 4' Some men think they will not be perceived as manly or that they
will be letting down their team at work. 42 Men have fear of "being ridiculed, fear
of being discriminated against, even fear of losing their jobs."4 3 With these strong
stigmas, men are not as empowered to break free from traditional models of
parenting to be comfortable enough to leave work to care for children.

Some male employees also lack a comprehensive knowledge of their rights
under the FMLA, which prevents them from taking part or all of their twelve
weeks of paid leave.44 A study showed that "58.2% of covered employees had
ever heard" of the FMLA and nearly 15% of employers who could take leave
under the FMLA were not aware that it applied to them. 45

As for financial inability of families to leave work, the lack of paid leave
presents a problem for both men and women under the FMLA. A father who is the
breadwinner in a low-income family may not be able to afford taking unpaid time

34 Chuck Halverson, Note, From Here to Paternity: Why Men are not Taking Paternity Leave
Under the Family and Medical Leave Act, 18 WIS. WOMEN'S L.J. 257, 263 (2003).

35 Id. at 257.
36 Id. at 261.
37 Id.
38 Id.
39 Chuck Halverson, From Here to Paternity: Why Men are not Taking Paternity Leave Under the

Family and Medical Leave Act, 18 WIS. WOMEN'S L.J. 257,262 (2003).
40 Ayanna, supra note 28, at 297.
41 Id.

42 Melinda Ligos, The Fear of Taking Paternity Leave, N.Y. TIMES, May 31, 2000, at G1,
available at http://www.nytimes.com/2000/05/3 1/jobs/the-fear-of-taking-paternity-leave.html.

43 Id.

44 Halverson, supra note 34, at 265.
45 Id.
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off from work, or may fear loss of healthcare coverage if he chooses to take time

off under the FMLA.46 Working women face similar disadvantages. Where both

parents are working, the mother, even if she earns less than her spouse, might

create a financial hardship for a family if her income is lost.4 7 This burden is

exacerbated where the woman is a single parent and her earnings are the only

source of income for the family.4 8

The FMLA has had little impact on leave-taking, which keeps the stigma of

paternity leave intact and does nothing to alleviate the financial strain that causes

the stress of leave-taking to begin with.49 Members of Congress have proposed

different leave insurance acts, none of which have passed or had a significant

impact on moving the FMLA into the next generation. 50 Section III will outline

attempts made by the federal government to enact paid family leave legislation.

None of these attempts have been successful.

III. FEDERAL STEPS TOWARDS PAID FAMILY LEAVE

The flaws of the FMLA should not overshadow the fact that the FMLA was a

positive step for the federal government's recognition of the work/family balance.

This step moved the nation towards a more harmonious way for parents to exist in

the employment and domestic spheres simultaneously. The FMLA encouraged

employers to look at their leave policies and put more benefits in place for their

employees. 5 1 Now is the time to take the next step to update and improve the

FMLA. This section outlines the failed attempts made by the federal government

to enact different leave insurance programs, some of which add a financial

component to leave-taking. Employees are left to choose between taking leave

under the FMLA, using a leave-allowance enacted by their own employer, or

finding their own solution.

The federal government proposes new bills each year to enhance family

leave insurance policies using the FMLA as a model to design more

comprehensive programs. Congress researched families and found that two-thirds

of married families have two full-time working parents. 52 More importantly, two-

thirds of employees do not take family leave because they cannot afford to lose any

pay. To address the problems embedded in these findings, the House of

Representatives introduced the Balancing Act of 2007.53 The Balancing Act of

2007 set out to "improve the lives of working families by providing family and

46 Id.
47 Ayanna, supra note 28, at 297.
48 Gwen Mayes, Family and Medical Leave Act Comes of Age, MEDSCAPE TODAY, Sept. 21, 2004,

http://www.medscape.com/viewarticle/489288.
49 Halverson, supra note 34, at 265.
50 Id. at 277.
51 Mayes, supra note 48.
52 Balancing Act of 2007, H.R. 2392, 110th Cong. (1st Sess. 2007).
53 Id.
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medical need assistance, child care assistance, in-school and afterschool assistance,
family care assistance, and encouraging the establishment of family-friendly
workplaces." 54 To achieve this goal, Section 102 of the Balancing Act purported
to establish a program "to provide partial or full wage replacement [to] new
parents" through federal grants. 55 In addition to wage replacement, Section 112 of
the Balancing Act advocated for additional leave for parental involvement
amounting to "4 hours of leave during any 30-day period" to attend school
sponsored or community sponsored activities that children or grandchildren are
involved in. 56 The bill also set forth propositions for child care activities for young
children, full year school programs, a free breakfast program, and more efforts to
allow employees to work from home, among other provisions. 57

The Balancing Act of 2007 proposed a variety of ways for employees to care
for their children from birth through schooling age. 5 8 The provisions of this bill
seem to meet the needs of advocates fighting for paid family leave because they
encompass paid leave and additional leave beyond care for a newborn. The bill
devises ways for children to be cared for by their parents and by others throughout
the infant and toddler years. However, this bill is unfocused and unhelpful for paid
family leave reform, even though it advocates for compensation while the parent is
on leave, because it only tries to maximize time off throughout a child's life, past
childbirth, without honing in on why childcare for a newborn is inadequate.

First, this bill addresses too many different ways to care for children, thereby
trying to advocate for everything but not really focusing in on the main problem-
parents cannot take leave because they cannot afford it. Some of the attempted
solutions by the federal government are geared towards paid family leave, while
others are solutions to problems if unpaid family leave still exists. This bill
focused on the latter, which is not a solution to the current problem. It is most
important to find solutions to problems families face with unpaid leave in the form
of more persuasive bills focusing on paid leave, not putting band-aids on past
problems.

This bill is very child-centered when it should be family-centered, because it
focuses on how to keep children occupied throughout the day or ways to allow
parents to supervise their children or attend their children's events. The proposed
law does not consider how this childcare will affect the parent's employment or
role in the workplace. Although it is important to consider how to care for a child
throughout the day and throughout the child's lifetime, it does not look at the needs
of the employees as closely as it should. If the needs of the employees are not met,
the needs of the children will be neglected.

54 Id.
55 Id.
56 Id.

57 Balancing Act of 2007, H.R. 2392, 110th Cong. (1st Sess. 2007).
58 Id.
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On June 21, 2007, Senator Christopher Dodd introduced the Family Leave
Insurance Act of 2007,59 the best federal proposal thus far. This bill proposes
eight weeks of paid leave, a reasonable amount of time for the federal government
to start with. 60 Congress found that the FMLA assisted many in balancing the
demands of their jobs, yet many eligible employees could not use the benefits
because the leave was unpaid.6 1 Of those who do not take paid family leave,
seventy-eight percent choose not to take it because they cannot afford it. 62

The Family Leave Insurance Act would entitle eligible employees to receive
a percentage of their income, 63 based on their income for a total of eight
workweeks. 64 Although this proposal is similar to other proposals to amend the
FMLA, Senator Dodd evaluated the issues surrounding the FMLA with a more
realistic approach. 65 Senator Dodd started his work on the FMLA in 1985 and
fought for the bill until it passed in 1993,66 making his own reflection and criticism
of the bill more persuasive while putting him in the best position to update the
FMLA.67 He recognized that as families modernized, so should the provisions of
the FMLA. Senator Dodd said that the Family Leave Insurance Act of 2007 was
"an important step in continuing to help our Nation's workers to be both
productive employees and responsible family members." 68  He even noted that
paid leave at this point should seem obvious. 69

The Family Leave Insurance Act was flexible enough to allow states to
maintain their existing programs in recognition of those states that started
providing paid leave or had pending legislation for paid leave, 7 0 such as California,
Washington and New Jersey. Senator Dodd recognized the importance of paid
leave outside of its financial benefits because, as stated earlier, he viewed paid
leave as helping employees in their occupational and domestic responsibilities. He

59 Family Leave Insurance Act of 2007, S. Res. 1681, 110th Cong. (lst Sess. 2007).
60 Id. at 103(a) ("[Ain eligible employee of a covered employer shall be entitled to a family and

medical leave insurance benefit for a total of 8 workweeks of leave taken under the Family and Medical
Leave Act.").

61 Id.

62 Id.
63 Family Leave Insurance Act of 2007, S. Res. 1681, 110th Cong., 103(c)(1)(A-E) (1st Sess.

2007) (where employees earning less than $20,000 receive 100% of their daily earnings; employees
with an income between $20,000-$30,000 receive 75% of their daily earnings or 100% of daily earnings
of an employee with an income of $20,000; an employee with an income between $30,000-S60,000
receives 55% of their daily earnings or 75% of the daily earnings of an employee with an annual income
of $30,000; an employee who makes between S60,000-$97,000 receives 40% of their daily earnings or
55% of daily earnings of an employee with an annual income of $97,000; and employees making over
$97,000 would receive 40% of their daily earnings). Id.

64 Id. at 103(a).
65 Id.

66 153 CONG. REC. S8234, 8241, supra note 1.
67 Id. (Senator Dodd introduced a bill to provide for paid family and medical leave, called the

Family Leave Insurance Act of 2007.).
68 Id.
69 Id.
70 Id.
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believed that paid leave raises morale and productivity in the workplace. 7 1 If
employees knew that they could take three months off from work to care for a
child, the employee may not be as stressed about losing his or her job and may be
happier at home.

The Family Leave Insurance Act of 2007 would be a positive step in
updating necessary significant and relevant changes to the Family and Medical
Leave Act because it understands the flaws of the FMLA and addresses the
financial needs of parents who need leave insurance. However, the bill has only
been introduced, and considering the lack of success with similar bills in the past,
this bill may be tabled like the bills that have come before it. On June 21, 2007 it
was "read twice and referred to the Committee on Finance." 72  Since then, no
further action has been taken. 73 A possible solution to this issue is for states to
enact their own bills to demonstrate wide support for paid family leave, thereby
serving as a model for what could later become federal leave. 74 If more states

push for paid family leave, Senator Dodd's bill may pass, which should be the
ultimate goal.

The most recent bill purporting to amend the FMLA of 1993 was introduced
in the House of Representatives on September 29, 2008.75 The bill proposes to:

[A]mend the Family and Medical Leave Act of 1993 to allow employees
to take, as additional leave, parental involvement leave to participate in or
attend their children's and grandchildren's educational and extracurricular
activities and to clarify that leave may be taken for routine family medical
needs and to assist elderly relatives and for other purposes.7 6

This amendment to the FMLA would allow parents and grandparents to take

time off to attend or participate in a school or community organization for

additional parental involvement, not to exceed four hours per thirty-day period.77

This would be helpful in the crusade for paid leave because it demonstrates that

people still struggle with a work/family balance. Parents need more than just
bonding time at birth; they need to attend school plays that happen during the day,
go to an awards ceremony, or watch their kids on field day. However, the next

71 Id.
72 Govtrack.us: A Civic Project to Track Congress, S.1681: Family Leave Insurance Act of 2007,

http://www.govtrack.us/congress/bill.xpd?bill=s 110-1681 ("This bill never became law. This bill was
proposed in a previous session of Congress. Sessions of Congress last two years, and at the end of each
session all proposed bills and resolutions that haven't passed are cleared from the books.").

73 Id.

74 Harry Moroz, Liveblogging the Marketplace of Ideas: Paid Family Leave, DMIBLOG: POLITICS,
POLICY, AND THE AMERICAN DREAM, Sept. 15, 2008,
http://www.dmiblog.com/archives/2008/09/livebloggingthe marketplace o 4.html (Drum Major
Institute's Marketplace of Ideas hosted New Jersey Governor Jon Corzine for a discussion of New
Jersey's Paid Family Leave Act. Commissioner Smith noted that it is easy to begin at the state level).

75 Family and Medical Leave Enhancement Act of 2008, H.R. 7233, 110th Cong. (2008).
76 Id.

77 Id.
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step in striking a work/family balance should not be to increase hours per month
allotted for family leave time because parents will still have trouble feasibly taking
so much time off from work without getting paid.

Of the bills proposed in recent years, Senator Dodd's Family Leave
Insurance Act seems to be the best bill with the most reasonable provisions. Since
it has not been passed, however, new bills should look to this Insurance Act as a
model for potential success. Until then, states have begun to take action into their
own hands. The next section looks at efforts in California, New Jersey, and
Washington, three states that have enacted paid family leave measures.

IV. PAID FAMILY LEAVE IN THE U.S. TODAY

Some states have started taking steps towards enacting their own paid family
leave insurance programs by spearheading legislation and gaining support in the
workforce. 78 Currently, California, New Jersey, and Washington have enacted
paid family leave legislation, which brings paid family leave to the forefront while
simultaneously highlighting how few states have made this initiative a priority. 79

States that have proposed paid family leave usually focus on leave time and
methods of funding when drafting the bill. 80 Proposals usually advocate for the
monetary component to come from unemployment insurance, temporary disability
insurance, or tax incentives. 81 The expansion of Temporary Disability Insurance
programs is a common way to provide the financial component in leave
insurance. 82 As of 2005, five states, including California, New Jersey, and New
York, have used their Temporary Disability Insurance programs as a way to
provide partial-wage replacement for non-work related reasons, such as childbirth
and pregnancy. 83 These programs are funded by a combination of employee and
employer contributions.84  The Temporary Disability Insurance Program is
attractive because some form of it already exists in several states, allowing those
states to expand their Temporary Disability Insurance without having to implement
a new program. 85 However, Temporary Disability Insurance is not the equivalent
of a comprehensive paid family leave program; it is a method of providing

78 Paid Family Leave California, supra note 14.
79 Id.
80 Id. (The Family and Medical Leave Legislation section provides information on states that have

taken steps towards enacting paid family leave. "Thus far in 2008, a range of bills have been
introduced, and campaigns are forming, to implement workplace standards and programs that work for
working families." Information provided on each state focuses on the amount of weeks of paid leave
per year and the capped wages an employee can receive.).

81 Anne Wells, Paid Family Leave: Striking a Balance Between the Needs of Employees and
Employers, 77 S. CAL. L. REv. 1067, 1070 (2004).

82 Id. at 1072.
83 Id.
84 Id.
85 Id. at 1073.
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financial assistance to women through an existing program in states that currently

do not have a paid family leave program enacted.8 6

As for the duration of leave, each state has taken a different approach in

deciding on an adequate number of weeks. Twelve weeks seems to be ideal and is

most consistent with how the FMLA operates, yet it is usually unrealistic for many

states. In Europe, the average is sixteen weeks of paid maternity leave and one to

three years of parental leave, 8 7 which the United States cannot afford. California,

New Jersey and Washington have all enacted less than twelve weeks of pay, which

is where other states should start if they want some form of legislation enacted. 88

California is the leader in efforts to enact a comprehensive paid family leave

program. On September 23, 2002, California signed a bill establishing paid family

leave for up to six weeks, paid for by employee contributions. 89 In California,

most employees are paid fifty-five percent of their salary for six weeks of leave. 90

The President of the National Partnership for Women and Children stated that paid

family leave is a positive addition in California considering how the United States

claims to be family-friendly, yet it is behind most other countries in enacting paid

family leave.
9 1

As the first state to enact its own paid family leave legislation, California was

put in the position of serving as a role model for other states, which was what

supporters of the bill wanted. 92 Because the law did not take effect until July

2004, many states have probably not yet looked to California for guidance. 9 3

States may want to see if paid family leave in California is successful first, thus

delaying implementation of new paid family leave legislation. 94 When California

was considering implementing paid family leave, sixteen states were also

considering similar laws.95 Washington State followed California as the second

86 Anne Wells, Paid Family Leave: Striking a Balance Between the Needs of Employees and

Employers, 77 S. CAL. L. REV. 1067, 1073 (2004).
87 Id. at 1076.
88 Id. at 1077 ("Even though the financial impact of a four, six, or twelve-week leave will most

likely be insignificant to employers, it may also affect whether legislation is enacted at all."); see also
Lisa Girion & Megan Garvey, Davis OKs Paid Family Leave Bill Benefits, L.A. TIMES, Sept. 24, 2002,
available at http://articles.latimes.com/2002/sep/24/localme-leave24 (where Governor Davis said he
had to scale back on California's bill in order to get the bill passed).

89 John M. Broder, Family Leave in California Now Includes Pay Benefit, N.Y. TIMES, Sept. 24,
2002, at A20 ("Gov. Gray Davis signed a bill today to establish paid family leave to care for a new
child or an ailing relative, giving California workers the most expansive family benefit in the nation.").

90 Gregg Jones, Davis to Sign Bill Allowing Paid Family Leave, L.A. TIMES, Sept. 23, 2002,
available at http://articles.latimes.com/2002/sep/23/local/me-family23.

91 Id.
92 Sean Stewart, PDA, FMLA, and Beyond: A Brief Look at Past, Present, and Future Sex

Discrimination Laws and Their Effects on the Teaching Profession, 2003 BYU EDUC. & L.J. 835, 847
(2003).

93 Id. at 848.
94 Id.
95 Id.
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state to enact paid family leave, though the law will not become effective until
October 1, 2009.96

New Jersey also enacted a paid family leave bill, which, like Washington's
bill, will become effective in 2009. 97 New Jersey, unlike Washington, has been

extremely vocal about its efforts and results as it worked towards, and ultimately

achieved, paid family leave for its employees. The support for disability insurance

in New Jersey is funded by employees, which leaves some employees unwilling to

pay into the program if they do not intend to use leave insurance to care for a

child. 98 However, employees may use the paid disability insurance to care for a

sick family member, something they can never anticipate and will be grateful to

have if they are ever in the position of having to take time off to care for someone

else. The cost for this insurance bill is very low and the outcome of helping

families care for newborns and sick family members greatly outweighs the cost.

New Jersey is a good state to serve as a role model for other states hoping to

enact paid family leave because Governor Corzine has been a zealous advocate for

the legislation, drawing a lot of media attention to the issue. Governor Corzine

said he was "confident this self-funded family insurance program [would] improve

family life, fill a gap in our social contract with our citizens and attract workers to

this state." 99 He recognized the importance of family values and how they should

be treated in the workplace. As stated by the New Jersey Policy Perspective:

Governor Corzine signing the Family Leave Insurance bill into law today
is a welcome step forward for working men and women in New Jersey and
their loved ones. They'll get help they need to balance the obligations of
job and family in stressful economic times. 100

The New Jersey Policy Perspective point is an important one because it

demonstrates how the work/family balance is difficult to maintain without

assistance from the state or government in implementing laws in the workforce.

V. PAID LEAVE tN OTHER COUNTRIES

Currently, only three states have enacted paid family leave, while some other
states have begun legislating or researching the issue. The United States is one of
the only nations that has not implemented a paid family leave insurance program

96 Washington Enacts Paid Family Leave Law, JACKSON LEWIS [LLP], May 15, 2007,
http://www.jacksonlewis.com/legalupdates/article.cfin?aid=l 116.

97 State of New Jersey Department of Labor and Workforce Development,
http://lwd.state.nj.us/labor/fli/fliindex.html ("The New Jersey Temporary Disability Benefits law
provides up to six (6) weeks of Family Leave Insurance benefits to covered individuals to bond with
newborn or newly adopted children and to care for sick family members.").

98 Arline M. Friscia, Letter to the Editor, Paid Family Leave Would Protect Livelihoods, in New
York at 13, N.Y. TIMES, July 22, 2001, at 14NJ.

99 Joseph R. Ryan, Gov. Corzine Signs Paid Family Leave Act, THE STAR LEDGER, May 2, 2008,
available at http://www.nj.com/news/index.ssf/2008/05/corzine signs family leave act.html.

100 Id. (statement made by New Jersey Policy Perspective, a liberal-leaning research organization).
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on a large scale. 10 1 Originally, other countries only had paid leave for women, but
have since adopted similar provisions for men. 102 Each country differs in the
amount of time an employee can take leave and still get paid, but a substantial
number provide employees with one hundred percent of their income. 10 3 The
United States is one of three countries out of the 167 industrialized countries that
do not have paid leave, with Papua New Guinea and Liberia being the other two
countries. 10 4 Therefore, there is a trend towards increasing employees' rights in
the world and the United States is falling far behind. 10 5  The steps taken by
California, and now New Jersey and Washington, recognize that financial
protection to employees is important, 106 something the rest of the world has long
since recognized.

The United States federal government should consider that other countries
are further advanced on paid family leave legislation as motivation to move
forward on paid leave legislation. In a New York Times article entitled, "Paid
Leave for Maternity Is the Norm, Except In..." the author describes how paid
family leave can be found around the world in a majority of countries, but the
United States is not among those countries. 107 The author stated that "American
women sometimes joke that they plan to move to Sweden or France before they
become pregnant, to take advantage of the generous paid maternity leave those
countries provide." 10 8 For the United States to be so far behind is embarrassing
and further proves that paid family leave should be considered a basic need for
employees at this time.

The next section considers paid family leave as it fits into the United States
political framework today. Paid family leave legislation will be dependent on
politics, so it is important to consider how politics shapes both the states' and the
federal attempts to pass paid family leave legislation.

VI. THE POLITICS OF PAID FAMILY LEAVE, CURRENTLY

As a political issue, the timing of passing paid family leave legislation is
crucial. States have to take action when they can and should not wait for the
government to step in. The federal government can step in and enact more

10 1 Eric Daniel, Family and Medical Leave Act Reform: Is Paid Leave the Answer?, 51 CLEV. ST. L.
REV. 65, 71 (2004).

102 Id. at 72.
103 Id.

104 Chris Erikson, 60 Seconds with Donna Dolan, N.Y. POST, Dec. 29, 2008, available at
http://www.nypost.com/p/secondswith donnadolanawL9w5dxHdMqBGRg9aDzlL.

105 Daniel, supra note 101, at 73 (The author notes that "the vast number of countries that have
implemented varying paid leave programs indicates a global trend toward employee rights.").

106 Id.
107 Paid Leave for Maternity Is the Norm, Except In..., N.Y. TIMES, Oct. 6, 2007, available at

http://www.nytimes.com/2007/10/06/business/06instincts.html?_ri &pagewanted=all.
1o8 Id.
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comprehensive paid family leave legislation once it becomes evident that the states
need support for paid family leave and that the issue is a nationwide issue, not a
state issue.

As a New York State Senator, Hillary Clinton supported paid family leave,
which brought attention to the issue of paid family leave in New York. During her
2008 presidential campaign, Clinton presented an agenda that included helping
parents balance work and family. 109 Her agenda purported expanding paid leave
across the country, extending the FMLA to cover even more employees than it
currently does, finding ways to access high quality child care, and working towards
preventing pregnancy discrimination. 1 10

As part of this agenda, in October of 2007, Senator Clinton proposed $1
billion in grants to enact paid family leave laws and expand the FMLA. "' Clinton
stated in a speech:

Too many Americans feel trapped between being a good parent and being
a good worker .... It's about time we stopped just talking about family
values and started pursuing policies that truly value families. All
Americans who are working hard and taking responsibility deserve the
chance to do right by their children. 112

Clinton's point is imperative because it recognizes that family values are not
independent from working values. Parents cannot compartmentalize their lives as
family and work-rather, families operate best when their work values are
consistent with their family values, making them better parents and better
employees. There is not a formal separation of home and work. It is unrealistic to
expect employees to choose family values over work values when those values
should be intertwined. It is not just about employees or their children-it is about
raising the next generation. 113

This agenda will not be carried out by Clinton since she ceded the
nomination to Barack Obama in August 2008. However, her plans might be
implemented by President Obama, who took office on January 20, 2009, or by her
own political force in the future as Secretary of State under the Obama
Administration.

Senator Clinton's husband, former President Bill Clinton, who also supports
paid family leave, addressed the issue from the standpoint of an employee in the

109 Hillary Clinton's Agenda for Working Families: Helping Parents Balance Work & Family, ALL
AMERICAN PATRIOTS, Oct. 16, 2007, available at
www.schotlinepress.wordpress.com/2007/10/17/hillary-clinton's-agenda-for-working-families-helping-
parents-balance-work-family/.

110 Id

I Patrick Healy, Clinton Proposes Big Grants for Family Leave, N.Y. TIMES, Oct. 17, 2007,
available at http://www.nytimes.com/2007/10/17/us/politics/I7clinton.html.

112 Hillary Clinton's Agenda for Working Families: Helping Parents Balance Work and Family,
supra note 109.

113 Id.
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workplace. Clinton said that "'[a]nytime you can create an environment at work
where people are not worried sick about their parents and their kids, they're going
to do better at work."' 1 14 His viewpoint advanced the discussion of paid family
leave because it looked beyond the financial reasons why paid family leave is
important. Mr. Clinton's statement showed paid family leave as positive for both
the workplace and the worker.

President Obama also included paid family leave in his campaign agenda.
Obama's plan called for: "[E]xpansion of the Family and Medical Leave Act,
which is a federal law that guarantees many workers an unpaid year's leave to
attend to personal health-related matters. Under Obama's plan, states would
receive financial incentives so that workers would be paid during their time
away." 115 In a speech given at the Democratic National Convention, Obama told
his audience: "Now is the time to help families with paid sick days and better

family leave, because nobody in America should have to choose between keeping

their jobs and caring for a sick child or ailing parent."' 116 It was well noted that

Obama can back paid family leave and be a good role model by just being a

working father who struggles with balancing his time in his role as President with

raising his two daughters along with his wife Michelle. 117

Michelle Obama, the First Lady, also indicated that paid family leave would

be a priority for her as she steps into her role at the White House. 118 The
Associated Press reported that "the work/family cause now has ardent champions

in President-elect Barack Obama and self-described mom-in-chief Michelle

Obama, who says it will be among her top priorities. The strengthened Democratic
majority in Congress is certain to lend a hand." 1 19 However, even if Mrs. Obama

works hard on a paid leave campaign, the time is difficult considering the

economic crisis. 120 The time is ripe though for the First Lady to shed light on the

issue of paid family leave and educate others as to its advantages so that paid

family leave can be thoughtfully considered.

114 Clinton Touts Paid Family Leave, ABC NEws, June 15, 2007, available at
http://blogs.abcnews.com/politicalradar/2007/06/clinton touts_p.html.

115 Jason Clayworth, Obama Proposes to Offer Workers Paid Family Leave, THE DES MOINES
REG., Nov. 8, 2007, available at
http://www.barackobama.com/2007/1 1/08/obama-proposes to offer-worker.php.

116 Address Accepting the Presidential Nomination at the Democratic National Convention in
Denver: "The American Promise," Aug. 28, 2008, available at
www.presidency.ucsb.edu/ws/index.php?pid=78284

117 Paul Nyhan, New First Dad Looks Like He'll Be a Good Ally, THE SEATTLE POST
INTELLIGENCER, Nov. 26, 2008, available at www.seattlepi.com/lifestyle/389608_dad28.html.

118 Work and Family Agenda Faces Tough Climate: Bills Mandating Paid Sick Days and Family
Leave Collide with Financial Crisis, ASSOCIATED PRESS, Dec. 7, 2008, available at
http://www.msnbc.msn.com/id/28073848/ (Michelle Obama took part in a round-table discussion and
identified work/family balance as atop her priority list as First Lady.).

119 Id.
120 Id.
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Now more than ever states need to push for paid family leave and seize the
opportunity for a Democratic Congress to address this issue in the next four years.
The next section outlines the statutory history of paid family leave legislation in
New York State and how organizations have worked to move this issue forward.

VII. STATUTORY HISTORY OF PAID FAMILY LEAVE IN NEW YORK

As a Democratic state that is considered to be a leader and innovator among
other states, New York should carefully consider enacting a paid family leave law
and set an example for other states. New York has started to take steps towards
paid family leave by drafting a bill that parallels the FMLA. However, the bill is at
a standstill since it did not pass before the legislature adjourned in 2007,121 leaving
millions of New Yorkers to continue to face the struggle of the work/family
balance without the assistance of their employer. In a land of opportunity with a
high cost of living, New York has several families in need of two incomes due to
ambitious parents who want to work.

On March 29, 2007, a bill was introduced to the New York State Assembly
by the Committee on Labor which would "establish benefits for employees by
establishing a family temporary care leave insurance program . . . provide up to
twelve weeks of benefits to employees who take time off to care or bond with a
new child." 122 This bill also includes family leave insurance for those who wish to
care for family members with health problems, similar to the Family and Medical
Leave Act. 123 Bill Sponsor Senator Catherine Nolan 124 highlights that the FMLA
does not provide any paid benefits, thereby employees are less likely to take time
off under the program because they cannot afford it. 125 Nolan says that this bill in
New York "recognizes that families need both time and financial support in order
to fulfill their obligations to their families." 126 Nolan concludes that paid leave
means happier families and more productive employees, which is better for
everyone in the workplace. 12 7

The bill passed in the New York State Assembly on June 22, 2007 but the
Senate did not vote on the bill before the 2007 legislature adjournment. 128 On
June 22, 2007, Assembly Speaker Sheldon Silver issued a press release on the
actions the New York State Assembly would take before the 2007 legislative

121 Paid Family Leave, California, supra note 14.
122 Assem. B. 7130, 230th Legis. Sess., supra note 16.
123 Id.
124 Id.
125 Id.
126 Id.
127 Assem. B. 7130, 230th Legis. Sess., supra note 16.
128 Paid Family Leave California, supra note 14.
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session closed. 129 Speaker Silver referenced a national study that found seventy-

seven percent of those eligible to take leave under the FMLA choose not to

because they cannot afford to take unpaid time. 130 He outlines the bill further,

noting that the law would:

Create a family care benefit under which employees would be able to take
12 weeks of leave and receive a maximum benefit of $170 per week.
Reasons for the leave may include bonding with a newborn, newly adopted
child, or newly placed foster child, as well as caring for a seriously ill
parent, child, spouse, domestic partner, grandchild or parent-in-law. 13 1

This bill, unlike paid leave in California, Washington, and New Jersey,

provides more time off, twelve weeks precisely, mirroring the duration of FMLA's

leave. The assembly passed the bill with the above provisions, but the Senate has

not passed the bill, leaving the New York State Assembly in the position to re-draft

the bill and decide what provisions kept the Senate from voting affirmatively the

first time around.

The New York State Paid Family Leave Coalition ("The Coalition") was

formed to support this bill and promote the idea of paid family leave. 132 The

Coalition notes that a one-income family is a luxury that is no longer affordable for

modem families. 133 The bill, also referred to as "The Working Families Time to

Care Act," expands New York's Temporary Disability Insurance program to cover

employees who normally would be covered under the FMLA.1 34 This program

would be funded through the employees themselves, at only a slight increase in
premiums previously paid. 135 It would cost only fourteen dollars per year per

employee to fund this program.136 The bill would also produce savings by

reducing the cost of turnover and reducing the need for public assistance

programs. 137 Clear standards will be put in place for employees to provide

medical documentation for their leave so that the program will not be abused. 138

The Coalition and its campaign recognize what Senator Dodd and other

states recognized through their efforts: families have changed over recent decades,

but employment practices have not. 139 Choosing to be a parent is no longer

something that happens solely within a marriage or something that the parent

129 Press Release, Sheldon Silver, New York State Assembly, Assembly Advances Measures

Aimed at Improving the Lives of New Yorkers: Family Leave, Affordable Housing Among Initiatives
(June 22, 2007), available at http://assembly.state.ny.us/Press/20070622a/.

130 Id.
131 Id.

132 New York State Paid Family Leave Coalition, supra note 17.
133 Id.
134 Id.
135 Id.
136 Id.
137 New York State Paid Family Leave Coalition, supra note 17.
138 Id.
139 Id. (follow "About the Campaign" hyperlink).
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decides in advance and plans for financially. For a single parent, losing the only

source of income for the family would most likely be a financial impossibility.

The decision to have a child will always put pressure on the finances of a family,

but it should not preclude a family from having a child, just because taking a short

time off of work will stall their income.

The Coalition recognizes that paid family leave needs to be understood from

the perspectives of the parent, the child, and the employer. The Coalition stated

that research showed the first few weeks of a baby's life as crucial, and bonding

time is essential. 140  The Coalition also recognizes the advantages from the

employer's standpoint, an aspect that is highly criticized by those who argue

against paid family leave. By enacting paid family leave, employers reduce costly

turnover because parents using leave insurance are more likely to return to their

initial employer at the end of their leave. 14 1 By insuring that employees can take

time off from work, still get paid, and return with their job intact, it is likely that

those employees will be more content in their jobs and want to return. The

Coalition agrees that federal legislation is preferable, but thinks it is not politically

possible, 142 and that the seriousness of the issue requires immediate action. 143

In a more recent development, another bill was proposed in the New York

State Assembly to pass a paid family leave insurance bill. 144 This bill, introduced

on February 9, 2009, by Senators Thomas P. Morahan, John J. Bonacic, and

Senator Dale Volker, purports to "amend the workers' compensation law and the

insurance law, in relation to temporary disability benefits and providing benefits

for family care." 145 In this act, family care includes leave taken by an employee to

participate in physical or psychological care of a family member and/or bond with

a child during the first year of the child's life. 146  The bill would amend

Subdivision 6 of section 201 of the workers' compensation law by adding

paragraph E, which would state "benefits for paid family leave shall be paid to all

eligible employees in the same manner as provided in the preceding paragraphs of

this subdivision." 147 Subdivision 6 of section 201 of the worker's compensation

law defines employment and what employment includes, 14 8 meaning that all

employees included in Subdivision 6 would be eligible for paid family leave

benefits under the new amendment. The weekly benefit for employees taking

140 Id. (follow "FAQ" hyperlink; then see question "What are the benefits to children of the

Working Families Time to Care Act?").
141 Id. (follow "About the Campaign," hyperlink; then see "The Problem").
142 Id. (follow "FAQ" hyperlink; see Question "Like the Family and Medical Leave Act, isn't this

better enacted on a national level by Congress?").
143 Id.
144 S. B. 1824, 232 Ann. Legis. Sess. (N.Y. 2009).
145 Id.
146 Id.

147 Id.
148 N.Y. WORKERS' COMP LAW § 201 (Consol. 2009).
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leave shall not exceed one hundred and seventy dollars unless the employee's
average weekly wage is less than twenty dollars. 149

This bill demonstrates that New York is still considering paid family leave
and new Senators are working to make this bill a reality. However, as so many of
these bills seem to either fall short or not get passed by the Senate, it is still
necessary for New York citizens to continue the crusade, for their state and for the
benefit of the nation as a whole. The next section will outline the reasons why paid
family leave is important for New York State and the reactions of citizens in New
York to this possible fundamental change.

VIII. THE NEED TO FIGHT FOR PAID FAMILY LEAVE, PARTICULARLY IN NEW YORK

The Center for Working Families provides a Paid Family Leave Fact Sheet
detailing the need for paid family leave in New York. 150 The document highlights
the changes in the workplace and the need to expand temporary disability
insurance at an affordable rate to employees,' 5 1 just as most paid family leave
propaganda sets out. The Paid Family Leave Benefit in New York State would
only cost employees 45 cents per work week, 152 which is affordable for most
employees. The Center for Working Families said that "working families who face
health care emergencies can't afford to wait. As with the minimum wage,
legislative action taken by New York and other states will generate the momentum
needed to prompt federal action." 153 This point is crucial because state efforts to
enact paid family leave now, without waiting for federal action, demonstrates that
this is a crucial, time-sensitive issue and that a solution must be found soon.

In Governor Spitzer's State of the State Address, given January 9, 2008, paid
family leave was put on the agenda. 154 Spitzer announced: "This year, I will ask
again that you enact a paid family leave bill. It is unfair to ask hard working New
Yorkers to choose between economic security and caring for a loved family
member." 15 5 Governor Spitzer's request highlights that the bill should fulfill the
promises of the FMLA but with a paid component, while not overburdening
employers. 156 However, Governor Spitzer resigned on March 17, 2008,157 and

149 S.B. 1824, supra note 144.
150 Center for Working Families, Working New Yorkers Need Paid Family Leave,

http://www.centerforworkingfamilies.info/ (follow "Work and Family" hyperlink; then follow "Related
Sources: Paid Family Leave Fact Sheet" hyperlink) (last visited Aug. 2, 2009).

151 Id.
152 Id.
153 Id.
154 Governor Eliot Spitzer, State of the State Address (Jan. 9, 2008),

http://www.state.ny.us/govemor/keydoes/2008sos-speech.html.
155 Id.
156 Id.

157 Michael M. Grynbaum, Spitzer Resigns, Citing Personal Failings, N.Y. TIMES, Mar. 12, 2008,
available at www.nytimes.com/2008/03/12/nyregion/1 2cnd-resign.html.
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Lieutenant Governor David A. Paterson took his place. Governor Paterson
supports paid family leave in New York but at a reduced level of six weeks of paid
leave, in order to compromise with business leaders. 158

The crusade for paid family leave in New York has also been supported by
several advocacy organizations that help educate New York citizens on the issue.
The Winning Beginning NY organization is an early care and education coalition

that considers paid family leave one of its key issues. 159 The website features a

memo in support of Paid Family Leave in New York. 160 This organization focuses

on early childcare and views paid family leave legislation as an important

component to ensuring healthy early childhood development. 16 1 The memo states:

[N]umerous studies show that paid leave improves children's health
outcomes by making more time available to provide essential care for
children, by facilitating breastfeeding that reduces the risk of infections,
and by increasing the likelihood that children will receive necessary
immunizations, all of which contribute to lower infant mortality and
morbidity rates. 162

With this time available, parents can form bonds and foster positive

emotional development for their children. 163 The memo concluded by urging the

Senate to pass paid family leave legislation. 16 4 When organizations like this one

make a statement on behalf of paid family leave, it proves that average citizens are

aware of the inadequacies of leave and hope to see paid family leave in the future.

Paid family leave is a campaign that ideally should be fought by all states, so

the focus on New York might seem arbitrary. However, focusing on paid family

leave in New York has merit. New York State is frequently at the forefront of

progressive political issues. Therefore, paid family leave as a current, progressive

issue needs states in the political limelight to showcase the problems that exist and

the solutions that can be implemented. As a state that already has the foundation to

pass this bill, New York should continue to move forward and build on past

momentum to encourage those states that have yet to try and pass legislation.

158 Steven Greenhouse, Corzine Calls for Paid Family Leave, in New York, N.Y. TIMES, Sept. 15,

2008, available at http://cityroom.blogs.nytimes.com/2008/09/15/corzine-calls-for-paid-family-leave-
in-new-york.

159 Winning Beginning NY: An Early Care and Learning Coalition,

http://www.winningbeginningny.org/goals.php.
160 Memorandum of Support, Winning Beginning NY: An Early Care and Learning Coalition,

http://www.winningbeginningny.org/advocacy/documents/memo_pdfamilyleave.pdf.
161 Id.
162 Id.

163 Id.

164 Id.
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IX. WHY OPPOSITION EXISTS TO PAID FAMILY LEAVE

The recognition of the failures of the FMLA and the growing support for
paid leave create an illusion that harmonizing work and family is the next obvious
step for progress of paid leave insurance. However, if that were the case, more
states would have enacted paid family leave and similar legislation in the federal
government would pass. Strong opposition to implementing paid family leave
insurance programs exists in anticipation of future legislation and as a response to
states that have already passed such legislation.

When California enacted Senate Bill 1661, not all businesses were in favor
of the new law. 165 The California Chamber of Commerce found approximately
700 businesses that were opposed to paid family leave. 166 The oppositions to
California's Senate Bill 1661, which created an employee-funded paid leave
program, 167 represent the problems employers have with paid family leave and
should serve as a signal to other states to alleviate those concerns in drafting future
legislation.

The first and most obvious concern of paid family leave is the financial
component and its impact on businesses. Those opposed to paid family leave in
California believe that the program will have a grave effect on the economy. 16 8 By
adopting paid family leave, the state would impose new taxes on both the
employee and employer. 169 Additionally, employers project further costs due to an
increase in temporary workers who will come in to replace the employee out on
paid family leave. 170 These employees will be an added expense for the business
since it will cost the business money to train new employees and then pay their
salary. 17 1 If a business does not bring in new workers, they may have to pay their
current employees overtime if those employees have to pick up slack of those out
on leave. 

172

Proponents of paid family leave respond to these criticisms by noting that
paid family leave in California may result in financial savings for employees. 173

By giving employees the flexibility to take paid family leave in California for
family care, the state might facilitate increased retention of employees and less
turnover, 174 which leads to cost savings in the long run because it creates a more
stable working environment. Also, states should look at these concerns and take

165 Natalie Koss, Current Event: The California Family Temporary Disability Insurance Program,

11 AM. U.J. GENDER SOC. POL'Y & L. 1079, 1086 (2003).
166 Daniel, supra note 101, at 75.
167 Id.

168 Koss, supra note 165, at 1086.
169 Daniel, supra note 101, at 75.
170 Koss, see supra note 165, at 1086.
171 Id. at 1087.
172 Id.

173 Id

174 Id. at 1087-88.
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the approach of lifting the financial burden from employers and placing the costs
on the employees when they look to enact paid family leave legislation in their
state so as not to make business reluctant to support paid leave. 17 5

The financial burden placed on employers is worsened by the consequences

that paid leave has on other aspects of the workplace. 176  Opponents of
California's paid family leave insurance program, mainly the business community,
predict greater absences by employees and employees' fraudulent use of paid
leave, thereby abusing the program. 177 Private employers have expressed a similar
concern of paid family leave privilege abuse, as they claim that employees already
abuse leave under the FMLA. 178 In response to these concerns, safeguards have

been put in place in California. 179 Employees will be prosecuted if they are found
to have falsified their medical condition or circumstances to obtain paid family
leave. 180 Moreover, these concerns can be noted when other states implement

their own paid family leave programs. If paid leave is enacted, there needs to be a
bright line rule so that abuse can be avoided. 18 1 The leave eligibility requirements
need to be stricter than they are under the FMLA so that judicial interpretation of
state enactments will not vary as much as it has under the federal regime. 182

Although paid family leave has seen some opposition, particularly in

California because of the program's visibility, the opposition has been met with
strong counterarguments. Moreover, the opposition that exists may be
concentrated more on issues that will arise if states undertake paid family leave.
As stated earlier, the ultimate goal is federal paid family leave. It is important to
give paid family leave a chance before meeting it with such strong criticism.

X. CONCLUSION

This Note seeks to highlight how the FMLA was a necessary recognition for
employees who were in a position of choosing between work and family, when
they wanted to be active in an employment sphere and domestic sphere
simultaneously. By providing an allotted amount of time off to care for a child, the
FMLA wanted parents not to have to risk their jobs in order to care for their
family. However, the FMLA is no longer adequate legislation for United States
citizens. The number of steps taken in California and New Jersey in particular, and
the advanced laws in Europe, show that somehow the United States needs to move
faster on paid family leave. This Note demonstrates how any steps towards paid

175 Daniel, supra note 101, at 76.
176 Koss, supra note 165, at 1088.
177 Id. at 1086.
178 Id.
179 Id.
i0 Id.

181 Daniel, supra note 101, at 90.
182 Id. at91.
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family leave, on a state or federal level, are important to moving this cause
forward. New York may be used as a model because it is one of the states that
attempted to pass a bill. The number of support organizations in New York, and
the additional support from New Jersey, makes New York a great state to lead
other states in the crusade for paid leave on a state level. The goal then is for the
federal government to take note of this crusade and realize that the task is now
theirs; to catch up with the rest of the world and give employees and families the
financial support they deserve.


