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DOMESTIC VIOLENCE

Caroline Dettmer, Increased Sentencing for Repeat Offenders of Domestic Violence
in Ohio: Will This End the Suffering?, 73 U. CIN. L. REv. 705 (2004).

The author traces the history of domestic violence from the early Roman
times to the present, focusing on the psychological aspects of an abusive
relationship. In response to heightened social awareness of domestic abuse and the
feminist movement, legislatures have enacted state and federal policies such as
mandatory arrests, procedures where a victim cannot request dropping the charges
against the abuser, and the Violence Against Women Act of 1994. Ohio has taken
a step toward greater protection by increasing the maximum penalty for repeat
offenders from one year to five years, but studies have shown that longer sentences
do not serve as a deterrent. Historically, oppressive gender roles and patriarchal
views have prevented society from acknowledging domestic violence as a public
harm, but the author is encouraged by increased awareness and legislative measures
to address this problem.

Tom Lininger, Prosecuting Batterers after Crawford, 91 VA. L. REv. 747 (2005).

According to the author, Crawford v. Washington is problematic to domestic
violence cases because it diverges from the modem treatment of the Confrontation
Clause, and thereby undermines the states' overlaying statutory implementation of
the hearsay rule. Crawford's interpretation of the Confrontation Clause no longer
allows states to admit evidence if the evidence offered is "firmly rooted" in the
hearsay exceptions. This complicates domestic violence prosecutions because
witnesses are often not available to testify in court and thus, cases hinge on the
admission of out of court statements. In response, the author suggests various
legislative reforms and initiatives to cope with the more stringent interpretation of
the Confrontation Clause. The author explores the possibility of creating more
opportunities to cross-examine the witness before trial by using depositions,
codifying the doctrine of forfeiture by wrong-doing, and implementing special
measures that take into account the factors particular to victims of domestic
violence, such as expert testimony and speedy trial laws.

Lisa D. May, The Backfiring of the Domestic Violence Firearms Bans, 14 COLUM.
J. GENDER & L. 1 (2005).

The domestic violence firearms bans prevent those with a tendency to
commit domestic violence from holding a gun permit. In practice, some abusers,
such as security guards and military personnel, are forced to abandon employment
at places that require a valid gun permit. In order to protect the abusers' jobs, some
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state judges have avoided the bans by denying victims' requests for protective
orders, dismissing indictments, and effectively ignoring the relevant federal
legislation as well as imposing unacceptable risks upon the victims of domestic
abuse. The author suggests that the situation demands the judges to be better
informed as to the intent and benefits of the firearms bans, and that they should be
held accountable for their failure to implement the bans and any resulting
consequences from such failure.

EDUCATION

Celestial S.D. Cassman & Lisa Pruitt, A Kinder, Gentler Law School? Race,
Ethnicity, Gender, and Legal Education at King Hall, 38 U.C. DAVIS L. REv. 1209
(2005).

This article investigates the educational environment of the University of
California, Davis's Martin Luther King, Jr. School of Law ("King Hall") in terms
of gender, race, ethnicity, and socioeconomic background. The authors first
summarize previous national research on the relationship between these
demographics and legal education. They then focus their examination on King
Hall, where they conducted a survey on this relationship in 2004. Their analysis of
the survey data reveals that, while King Hall lives up to its reputation as a
supportive educational environment to its white male students, many of its female
and minority students find it alienating and uncomfortable. In addition to noting
the value to students of having their opinions heard in such a survey, the authors
propose a number of other reforms to combat differences in experiences, including
increasing diversity within both the student and faculty populations, and
abandoning or modifying the university's use of the Socratic method.

Catherine Pieronek, Title IX and Gender Equity in Science, Technology,
Engineering and Mathematics Education: No Longer an Overlooked Application of
the Law, 31 J.C. & U.L. 291 (2005).

Title IX is designed to ensure that no person in the United States is denied
benefits because of sexual discrimination in any educational program or activity
receiving federal financial assistance. Most of the Title IX coverage has focused on
how educational institutions handle sexual harassment cases or whether the
institutions afford male and female student athletes equitable opportunities. The
author brings to light a recent shift in focus to the issue of the under-representation
of women in the sciences, technology, engineering and mathematics (STEM)
disciplines. A study by the United States Government Accountability Office
(GAO) highlights two predominant ways to enforce Title IX goals in the STEM
disciplines. First, Title IX is enforced in cases where a particular aggrieved
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individual brings suit against an institution, and second, the government funding
agency enters into a contract with an institution which sets forth guidelines to
ensure that the institution will meet Title IX requirements. Pursuant to the findings
of the GAO report, the author makes the following three recommendations to tackle
under-representation in STEM disciplines: (1) government agencies should be
funded to conduct compliance checks; (2) educational institutions should give
assurances that they are complying with Title IX; and (3) Congress should draft
legislation to facilitate public disclosure of hiring practices.

Isabelle Katz Pinzler, Separate But Equal Education in the Context of Gender, 49
N.Y.L. SCH. L. REV. 785 (2005).

This article inquires into whether, and under what circumstances, single-sex
education might affect both the quality and equality of education for public school
children in the United States. The author provides a brief history of the discussion
of single-sex education in the American public school system, including the various
arguments and consequent conversations that involve quality and equality in
education. The author then discusses failed attempts to address this issue-
experiments that have been conducted within American school districts where
various uncontrolled factors have skewed the viability of test results. In
conclusion, the author charges the Department of Education with the task of
funding a "gold standard" experiment on the advantages of single-sex education in
public schools, including the author's proposal of guidelines that are essential to
ensuring accurate results.

FAMILY

Ben Barlow, Divorce Child Custody Mediation: In Order to Form a More Perfect
Disunion?, 52 CLEV. ST. L. REv. 499 (2005).

The author proposes that despite valid arguments of those who prefer the
traditional adversarial approach to divorce settlement, mediation is a preferable
vehicle for settling the more complicated set of divorces that involve fragile issues,
such as child custody agreements and domestic violence, as well as for divorces
where courthouse measures of neutrality, efficiency and expediency do not best
address the more substantial underlying issues. Further, the author notes that the
sensitive emotional state of the parties to divorce is often heightened and
aggravated by the adversarial process, highlighting the trauma that such
proceedings often have upon the participants involved, especially the children.
After exploring the various manners in which states have implemented mediation
procedures in divorce laws, the author favors a law that involves mandatory
mediation rather than discretionary mediation. He argues that in order to allow for
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widespread and uniform application of the benefits of mediation, a mandatory
scheme is preferable in divorce mediation. Additionally, where adjustments need
to be made to cater to the particularities of a certain case, such as in cases of
significant imbalance of power between the parties, the author proposes flexibility
within mandatory mediation to allow for reasonable tailoring of the process to meet
the needs of its participants instead of allowing discretion for judges to abandon the
mediation process for the adversarial approach.

Ralph C. Brashier, Consanguinity, Sibling Relationships, and the Default Rules of
Inheritance Law: Reshaping Half-blood Statutes to Reflect the Evolving Family, 58
SMU L. REv. 137 (2005).

The Uniform Probate Code (UPC), approved in 1969 by the American Bar
Association and the National Conference of Commissioners on Uniform State
Laws, allows for equal inheritance of intestate decedents' estates among whole- and
half-blood relatives. While the author applauds this open-minded method, he
argues that such an approach ignores the fact that many families today have half-
relations that they don't even know about, or with whom they are not on cordial
terms. The strength of familial ties and membership of half-blood relationships
differs greatly from one family to the next, and the optimistic approach of the UPC
is overbroad as applied to modem families. As an alternative, probate courts
should be vested with discretion to distribute an estate among full- and half-blood
relations, as appropriate for the particular facts of the case. Another alternative is
for the states to pass laws that limit inheritance rights of half-blood relatives to
cases where shared upbringing or other indicia of close family ties can be proved.
Although the author concedes neither of the solutions is likely to be adopted by the
states, overbroad inclusion rules are not well adapted to the changing status of the
family in American society, and a discretionary approach might well be the best
solution.

Jennifer A. Brobst, The Parental Discipline Defense in New Zealand. The Potential
Impact of Reform on Civil Proceedings, 27 N.C. CENT. L.J. 178 (2005).

Section 59 of New Zealand's Crimes Act of 1961 creates a parental discipline
defense in criminal cases for assault against a child, as long as the use of force is
reasonable under the circumstances. Because there are no statutory limits on the
use of this defense and what constitutes "reasonable" force, the defense has been
used in even the most egregious of cases. New Zealand's Domestic Violence Act
of 1995 gives the Family Court of New Zealand increased power to consider
physical abuse against children in civil protection orders, similar to those of
custody and guardianship hearings. While the parental discipline defense is still
available to defendants in Family Court, it is limited by the fact that internal
guidelines governing New Zealand's Children, Young Persons and Their Families
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Service (CYF) state that certain injuries, regardless of motive, constitute physical
abuse. For child abuse cases, Family Court is a preferable venue over criminal
court for other reasons, including the lower burden of proof on the prosecution, and
the reduced likelihood that the victim will be required to testify, but the CYF has
limited impact due to its lack of resources. The author suggests that the parental
discipline defense should be repealed to provide consistency within the criminal
and civil systems in New Zealand. This will have the effect of protecting the rights
of abused children and placing appropriate focus on the perpetrator's
accountability.

A. Mechele Dickerson, Caught in the Trap: Pricing Racial Housing Preferences,
103 MICH. L. REV. 1273 (2005).

The Two-Income Trap, by Elizabeth Warren & Amelia Warren Tyagi,
surveys consumer spending data from the 1970s through 2000, and applies this data
to make recommendations as to how middle-class families can succeed financially
today. Studies show that individuals prefer racially-integrated neighborhoods, yet
the same studies show that most people do not want to live in a neighborhood
where their own race is the minority. The reviewer considers as most remarkable
the finding that present-day two-income households are actually worse off than
single-income households from thirty years ago because double-income financial
decision-making has significant consequences if one of the incomes is lost. The
book also addresses incorrect perceptions and flawed decision-making of the
middle-class in housing and educational choices. The book proposes a school
choice program combined with elements of a market auction solution to improve
educational equality, which she posits would lead to better decision-making and
perception, and ultimately to end the cycle of the two-income trap.

Nancy E. Dowd, Bringing the Margin to the Center: Comprehensive Strategies for
Work/Family Policies, 73 U. CIN. L. REv. 433 (2004).

Work/family policy is class-defined because it is modeled on purely middle-
class needs, which fails to account for the interplay between gender, race and class,
and ultimately burdens the children, and disproportionately, children of color. Not
only does such policy formation disregard the critical need for affirmative family
support policies, it advocates the success of one group's equality at the expense of
another. In order to reframe work/family policy issues, the author asserts that the
law must work to "bring the margin to the center." That is, the law must evaluate
and prioritize the needs pertaining to children in poverty and of all ages, including
teenagers, fathers who are potential caregivers, single-parent families, and paid
caregivers. In doing so, the author concludes that gender problems will be solved
without ignoring the other differences and inequalities within gender, and the
proper focus will be placed on achieving equality for children.
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Stanley H. Friedelbaum, Reassessing Family Relations Law: Issues and Inquiries
in the State Courts, 68 ALB. L. REv. 225 (2005).

In the development of American family law, the law has taken the position
that the family will not be subjected to intrusive control or supervision unless
egregious conditions necessitate otherwise. The author traces the evolution of
family law based on privacy and due process rights in the federal courts. The
author surveys recent developments in state law regarding marital and non-marital
responsibilities, as well as the definition of parenthood. The author concludes that
while the states have taken the lead in defining family law, federal constitutional
law, particularly the Due Process Clause of the Fourteenth Amendment, can create
an enlarged set of liberty interests exceeding the definitions of provided by the
states.

Heather M. Good, "The Forgotten Child of our Constitution": The Parental Free
Exercise Right to Direct the Education and Religious Upbringing of Children, 54
EMORY L.J. 641 (2005).

The lower courts have inconsistently addressed the issue of the parental right
to direct the religious upbringing and education of one's children. This is because
the Supreme Court have historically allowed various interpretations in defining free
exercise rights, which has resulted in a circuit courts split as to the appropriate
standard of review. The author discusses numerous Supreme Court precedents that
trace the development of the standard of review in parental rights and free exercise
cases-beginning with the heightened standard of review, evolving into strict
scrutiny for all free exercise claims, which then changed to a rational basis, except
for cases involving "hybrid rights," or in which the free exercise claim was coupled
with another fundamental right. The "hybrid rights" doctrine resulted in
inconsistent decisions in the lower courts because the doctrine was not well-
understood and had negative policy ramifications. The author recommends the
return to a heightened standard of review to avoid the negative policy ramifications
in addition to a balancing test that considers, among other factors, the interests of
the state, the cost to the state, the best interests of the child, and the extent to which
religious expression is affected in order to determine the validity of parental rights
and free exercise claims.
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Jennifer Ellis Lattimore, Life After Lawrence v. Texas: An Examination of the
Decision's Impact on a Homosexual Parent's Right to Custody of His/Her Own
Children in Virginia, 15 GEO. MASON U. CIV. RTs. L.J. 105 (2004).

This article concerns the impact of the Supreme Court's reasoning in
Lawrence v. Texas, 539 U.S. 558 (2003) on custody decisions in Virginia involving
homosexual parents. On the basis of the existence of Virginia's sodomy laws,
Virginia courts argue, that homosexuals living with their same-sex partners are per
se unfit custodians because their living situations violate the "moral climate" test.
The author surveys and discusses custody cases in Virginia and finds that none of
these cases satisfies the Lawrence standard of articulating a compelling state
interest in considering sexual orientation in their adoption proceedings. As such,
the precedent of Lawrence should preclude Virginia courts from using a parent's
sexual orientation as a factor in custody determinations, in the absence of evidence
that actual harm resulted from the parent's homosexuality. However, the author
concludes that because trial judges are given tremendous discretion in custody
determinations, it will ultimately be their decision as to the impact of Lawrence in
Virginia.

Inga Laurent, "This One's for the Children": The Time Has Come to Hold
Guardians Ad Litem Responsible for Negligent Injury and Death to Their Charges,
52 CLEV. ST. L. REV. 655 (2005).

This article discusses the system of guardians ad litem that allows persons
appointed to represent children in the child welfare system absolute immunity from
suit even if they fail to adequately represent the child. It is unsettled whether the
role of guardian ad litem is to act as an advocate for the child, or solely to
determine the child's best interest as an "arm of the court." Some jurisdictions
have placed limitations on absolute immunity, but many continue to apply it fully,
even in cases of horrible allegations. The author examines the mechanisms
currently in place to prevent abuse of immunity, and shows how each mechanism
fails to provide adequate protection for the child because the threat of civil liability
is necessary to encourage guardians to properly represent their minor clients. The
role of guardians ad litem must be clarified, and absolute immunity should be
modified to a doctrine of qualified immunity in order to more fully ensure that
children are adequately represented.

Sharon Rabin Margalioth, Women, Careers, Babies: An Issue of Time or Timing?,
13 UCLA WOMEN'S L.J. 293 (2005).

The family burdens placed on women pursuing a career are relatively and
disproportionately higher than those placed on men. Some propose that workforce
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regulations, such as maximum work hours, will equalize the proverbial playing
field so that woman can compete in the workplace while raising a family. Others
propose to change the dynamic of the household, equally splitting the household
responsibilities between men and women. However, the author suggests that
economic and societal norms make both of these proposals unworkable. The
author further asserts that a career-first and family later approach backfires on
women because their relative marriageability decreases as their career success
increases, thus resulting in a large number of economically successful, childless
women. The author suggests that the inability for many women to balance a career
and a family is not due to a lack of time, but instead to miscalculated timing.
Therefore, the author concludes that by getting married younger, women improve
their chances of successfully balancing a career and a family.

Mary Helen McNeal, Toward a "Civil Gideon" Under the Montana Constitution:
Parental Rights As the Starting Point, 66 MONT. L. REv. 81 (2005).

In Montana, a growing number of litigants are appearing in court without the
aid of an attorney because they either cannot secure free legal assistance or are
unable to afford one. This article suggests that the Montana courts should provide
counsel to indigent parties in certain instances, specifically in cases involving the
right to parent. The author recommends the creation of a "Civil Gideon" in
Montana. In Gideon v. Wainwright, the Supreme Court held that the Sixth
Amendment right to counsel requires the court to appoint counsel to indigent
criminal defendants. The author proposes that the same right should also be
applied to civil matters. The author supports this theory with provisions from the
Montana State Constitution, which include the right to a clean and healthful
environment, the right to privacy, the right to culturally appropriate education, and
the right to dignity. These rights go beyond the United States Constitution and
those of other state constitutions, which may therefore serve as a basis for a right to
counsel in civil cases. The author focuses on the right to parent because it strikes at
the heart of one's fundamental rights.

Hugh O'Donnell, What's Wrong with the Picture: The Other Side of Representing
Parents in Child Protection Cases, 4 APPALACHIAN J. L. 73 (2005).

This author responds to a "naYve" article published by the Virginia State Bar.
The state bar article attempted to offering advice to parents involved in child abuse
and negligence cases, but it assumed an unnecessarily rosy picture of the nature of
child protection cases, and ignored inherent discriminatory practices that occurred
based on the financial status of the families involved. The author points out that
more abuse occurs in families affected by poverty. Furthermore, these families are
unable to acquire adequate resources to mount a defense, and appointed counsel is
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not adequately paid to prepare an effective defense. The author shares his personal
experiences to support his statements and to criticize the bar article.

Sarah Opichka, Custody Cases and the Expansion of the Equitable Parent
Doctrine: When Should "Acting Like" a Parent Be Enough?, 19 WIS. WOMEN'S
L.J. 319 (2004).

This article critiques the Wisconsin Supreme Court case Randy A.J. v. Norma
A. J. and the consequent jurisprudence addressing the rights of non-biological
parents. The Court of Appeals applied the equitable parent doctrine, which allows
a non-biological parent to maintain a cause of action for custody or visitation.
However, the author claims that the equitable estoppel theory applied by the
Wisconsin Supreme Court did not accord with the best interest of the child. The
American Law Institute established guidelines to distinguish between different
parents and their relationship to the child, and these guidelines indicate that in some
situations, non-biological parents should be given the same rights as biological
parents. The author proposes that the proper standard for non- biological parents
would be to follow a four-factor test, such as the one employed in In re Custody of
H.S.H.-K, in combination with the equitable parent doctrine. Instead of allowing
the court to rely on its discretion alone, the combined test would help create
guidelines for the court to decide whether to award custody to a non-biological
parent.

Allen M. Parkman, The Contractual Alternative to Marriage, 32 N. KY. L. REV.
125 (2005).

This article suggests that statutory marriage discourages credible long-term
commitment and presents contractual marriage as an alternative. In order for a
spouse to make the types of choices that are most beneficial to the marriage, such
as staying home to care for children or making certain job decisions, it is essential
for that spouse to feel a credible long-term commitment. However, statutory
provisions that create unilateral divorce and inadequate compensation during
divorce settlements provide disincentives to such choices because they encourage
spouses to be motivated by their own costs and benefits rather than by the
intangible costs and benefits of the union. One possible alternative to statutory
marriage is contractual marriage, which would provide termination at-will for a
period early in the marriage, later followed by larger compensation commensurate
with increased contributions for the benefit of the relationship. This solution would
arguably create increased flexibility and predictability, and encourage choices that
benefit the couple by making it costly to terminate the marriage.
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Nancy D. Polikoff, Lesbian and Gay Parenting: The Last Thirty Years, 66 MONT.

L. REv. 51 (2005).

In the 1970s, litigation involving the rights of same-sex parents usually arose
when one spouse "came out" as lesbian or gay after a divorce, and sought custody
of his or her child. Later, litigation settled disputes regarding the rights of "second-
parent" adoptive parents and biological fathers who had donated sperm to lesbian
couples. Presently, the right of same-sex couples to marry has become the pivotal
issue in the gay and lesbian community. The author addresses the fact that in
making their case, advocates for same-sex marriage have acquiesced that children
benefit most from being raised by married couples. This position is problematic
because it blurs the line between the legal advantages of having married parents,
e.g., social security benefits to children of married decedents, and the inherent or
social benefits of having married parents, which are not as clear. In accepting an
ideological position that favors marriage above all other family forms, lesbian and
gay advocates disregard the long-standing commitment in the movement trend to
evaluate a family based on its function, rather than its form. The author believes
that advocates should refocus their efforts on protecting the legal rights and
benefits of all children, regardless of their family form.

Camille M. Quinn & Shawna S. Baker, Essential Estate Planning for the
Constitutionally Unrecognized Families in Oklahoma, 40 TULSA L. REv. 479
(2005).

This article sheds light on the rights afforded to same-sex couples as
contrasted with the rights provided to more traditional spousal relationships. To
help the reader recognize the stark disparities that exist, the authors follow two
couples, one married couple and one same-sex couple, through a series of events
that involve the intricacies of health care and estate taxes. After assessing the
different nuances that must be considered in the absence of a legal marriage, the
authors touch upon the importance of the estate planning attorney, and the
significance of the attorney's thorough knowledge of a couple's financial situation,
their goals, their financial history, and their income levels in order to minimize the
discrimination that still exists under the law. The authors stress the importance of a
realistic perspective and preparation for the potential estate tax liability, which is
likely to affect every same-sex couple in some capacity. In summary, this article
attempts to bring light to the basic estate planning needs of same-sex couples with
respect to health care issues, probate alternatives, and estate and gift taxation.
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Lainie Friedman Ross, In Support of Some Risk, Some Payment, and Some Parental
Responsibility, 9 J. MED. & L. 31 (2005).

There are many differing views within the medical community as to whether
it is acceptable practice to pay for the participation of research subjects. The author
specifically notes an earlier work by Professor Robert A. Burt, who advocated for a
"free market" approach to research. Under this approach, payments to research
subjects commensurate with the assumed risk. The commentary accepts the
premise of Professor Burt's argument as it applies to adults, but suggests that
different factors must be considered for child research subjects. It is a questionable
practice to use financial incentives to induce parents to overcome their reluctance to
let their children participate in such research. The standard of informed consent is
inadequate to protect children, and public policy should restrict payment to force
parents to consider only what is best for their child.

Peggie R. Smith, Caring for Paid Caregivers: Linking Quality Child Care with
Improved Working Conditions, 73 U. CrN. L. REv. 399 (2004).

This article examines the debate over deficiencies in the national childcare
system, particularly as related to the connection between quality childcare and the
economic status of the childcare workforce. Many problems are due to the lack of
attention given to childcare workers themselves. The paid childcare industry is
faced with issues such as high turnover rates, lack of skill among workers, poor
compensation, and negative working conditions. The author advocates a
comprehensive government policy that targets both the demand and supply sides of
the issue, and that examines the limitations of current government programs such as
the dependent care tax credit and childcare training programs. Current and past
government programs have failed because of their focus on improving childcare for
the consumers rather than improving the conditions of the workforce. In
conclusion, the author provides details about a case study of a campaign to
organize center-based childcare workers in the Seattle, Washington area. The study
demonstrates the connection between increased wages and improved childcare, and
explores effective ways for workers to unionize to achieve change.

Robert G. Spector, The Legislative Backlash to Advances in Rights for Same-Sex
Couples: The Unconstitutionality of Oklahoma's Statute Denying Recognition to
Adoptions by Same-Sex Couples from Other States, 40 TULSA L. REv. 467 (2005).

The author addresses the issue of whether Oklahoma may choose not to
recognize an adoption agreement as it relates to same-sex couples. The decision by
some jurisdictions to deny recognition to same-sex adoptions has generated much
controversy because all adoptive couples should be seen as biological parents in the
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eyes of the law, wherever they are situated within the United States. The Parental
Kidnapping Prevention Act (PKPA) was enacted to address any custody
discrepancies between various states, and it particularly helps same-sex parents
because the law mandates that all adoptions that comply with the standards of the

PKPA must be recognized in all the states. Therefore, states that prohibit same-sex
adoptions must still give full faith and credit to adoptions conducted in other states.
The author concludes that under both the PKPA and the Full Faith and Credit
Clause, Oklahoma must recognize same-sex adoptions.

Mark Strasser, The Legislative Backlash to Advances in Rights for Same-Sex

Couples: Rebellion in the Eleventh Circuit: On Lawrence, Lofton, and the Best

Interests of Children, 40 TULSA L. REv. 421 (2005).

In 2003, the Supreme Court decided Lawrence v. Texas and held that a Texas
law banning same-sex sodomy was unconstitutional on due process grounds. In the
2004 case Lofton v. Sec 'y of the Dep t of Children & Family Serv., the Eleventh
Circuit seemingly rebelled against the Supreme Court's reasoning in Lawrence by

deciding that Florida's ban on adoption by a homosexual person was not
unconstitutional. After examining the background and reasoning in the Lofton

decision, the author rejects the argument that adoption by homosexual or same-sex
parents would negatively impact the best interests of the child. The Lofton court

distinguished the Lawrence decision by finding that the right recognized in
Lawrence was not a "fundamental" one, and that the Lofton court applies a
fundamental right analysis rather than the rational-basis analysis used by the

Lawrence court. The author concludes that the Florida ban on adoption by
homosexual persons is unconstitutional based on the rational-basis test of Lawrence
as the law does not further any legitimate state interest that justifies its intrusion
into personal privacy.

Lynn D. Wardle, All You Need Is Love?, 14 S. CAL. REV. L. & WOMEN'S STUD. 51
(2004).

This article proposes that the law must openly recognize and address issues
of emotion in disputes. Specifically, the law should recognize love-as-behavior as

opposed to love-as-emotion when dealing with family law policies and cases. As

courts increasingly acknowledge and address the emotional dimensions of various
family law disputes, the importance of recognizing emotion in family law cases has

emerged. However, love-as-emotion should not be given precedence above love-

as-conduct. Some courts have experienced difficulties in making this distinction,
and have equated same-sex couples with married couples, thereby treating marriage
as just "another relationship." The author concludes that "love-as-emotion should
be recognized and acknowledged, but love-as-conduct should be given priority"
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because the sole focus on emotion will allow for an increase in fraud and a
diminishment of important behaviors.

Prentice L. White, You May Never See Your Child Again: Adjusting the Batterer's
Visitation Rights to Protect Children from Future Abuse, 13 AM. U.J. GENDER SOC.
POL'Y & L. 327 (2005).

The author examines custody and visitation battles in circumstances where
the man is accused of spousal abuse. These situations are fundamentally different
from normal custody battles because the safety of the children is at stake, but the
courts do not always take this into consideration. The author calls for the
development of special procedures to deal with these circumstances. Enacted by
the Louisiana legislature, the Domestic Violence Relief Act bars the abusive parent
from unsupervised visits with their children until they show progress in a domestic
violence treatment program. A domestic violence treatment program that utilizes
the services of a mental health professional will both protect the children involved
during visitations and help develop a healthier bond between the child and parent.

Sanja Zgonjanin, What Does It Take To Be A (Lesbian) Parent? On Intent and
Genetics, 16 HASTINGS WOMEN'S L.J. 251 (2005).

In K.M v. E.G., the parties, two lesbians, were involved in a custody battle.
The lesbian partner who carried the child, but was genetically unrelated to the
child, won under the court's idea that "intent to conceive and raise a child alone
should never be a dispositive factor in determining parentage because it makes no
difference to the best interest of the child." Therefore, the woman who actually
gave birth to the child, as opposed to the egg donor, was considered the legal
parent. The author argues that the unequal treatment of K.M.-the non-legal
lesbian parent who was the egg donor in the case-is reminiscent of the shrift that
is given to most fathers in custody cases. The court alludes to the fact that the
function of a parent does not entail legal parental rights, and that the children were
E.G.'s until K.M. decided to go through with the adoption. The author argues that
the main problem with the decision is that the court failed to apply the best interest
of the child standard by analogizing K.M.'s egg donation to a sperm donation, and
by creating confusion in its application of the intent standard. The author
concludes that the best interest of the child standard is most important in custody
suits; many more children will suffer as a result of allowing courts to continue the
use of the intent test, let alone the fact that such practice does nothing to advance
progress in the area of homosexual rights.

[Vol. 12:471



2005] ANNOTATED LEGAL BIBLIOGRAPHY ON GENDER 485

HISTORY & CULTURE

Christine G. Cooper, The Search for Sex Equality: A Perspective From the Podium
on Law and Cultural Change, 36 LOY. U. CHI. L.J. 445 (2005).

American law bases its equality doctrine on formal equality, requiring that

likes be treated alike, and allowing differences to be treated differently.
Accordingly, the author argues that there is no coherent approach addressing
women's fundamental differences because there is tension between equal

treatment-treating men and women alike-and special treatment. For example,
pursuant to the Pregnancy Disability Act, a woman disabled by pregnancy is

entitled to the benefits that are provided to any other employee who is disabled by
something other than pregnancy. However, through the evaluation of twenty-five

years of classroom discussion in a law school setting regarding topics such as
pregnancy discrimination, lactation in the workplace, discrimination based on
sexual orientation, and acceptance of transgendered individuals, the author
determines that such legislative and judicial change causes a cultural shift. The
author concludes that the search for sex equality requires the movement away from
formal equality toward a reality-based concept of sex equality-the understanding
of women's and society's needs over the entire life cycle of individuals.

Becky L. Jacobs, PMS HAHAcronym: Perpetuating Male Superiority, 14 TEX. J.
WOMEN & L. 1 (2004).

Premenstrual syndrome ("PMS") has real medical effects on women. Despite
complaints by women's rights groups, the American Psychological Association has
categorized the most extreme version of it as a depressive disorder. In the past,
courts have allowed the use of PMS as a defense in both England and America and
in both criminal and civil cases. PMS also has been used culturally as an indicator
of irrational female behavior, characterized by irritability, deceit, and anger.
Furthermore, it is often used to deny legitimacy to women's opinions on the
assumption that the opinion is based on her irrational thoughts caused by PMS.

The author argues that the cultural and legal pervasiveness of the term entrenches
cultural stereotypes that make equality for women more difficult to achieve.

Hila Keren, Textual Harassment: A New Historical Reappraisal of the Parol

Evidence Rule with Gender in Mind, 13 AM. U.J. GENDER SOC. POL'Y & L. 251
(2005).

This article discusses the Parol Evidence Rule on its four hundredth
anniversary and explores various implications of the rule in light of two different
cases. The first is a historic case that drew criticism to the utter absence of context
in determining contracts. The second case is about a woman who was the lover of
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a married man and eventually bore his child. Again refusing to look at context, the
court assumed that the mistress lived in a cottage behind the house because she was
an employee. The mistress never recorded the lover's promise to put his money in
trust for their son, and because she could not introduce any contextual evidence
relating to the intensity and intimacy of their relationship, she lost her house and
the trust.

Sarah Miller Little, A Woman of Property: From Being It to Controlling It. A
Bicentennial Perspective on Women and Ohio Property Law, 1803 To 2003, 16
HASTINGS WOMEN'S L. J. 177 (2005).

This article reviews the development of property rights available to women in
Ohio from 1803 to the present, with a particular focus on the Married Women's
Property Acts and the women's movement that encouraged its adoption. The
article begins with an overview of the English common law of coverture, which
was in effect in Ohio in 1803, and details the inequities and loss of property rights
that the law created by essentially relinquishing a woman's rights to her husband
upon marriage. Several forces contributed to change in women's property law,
including parents' interests in protecting their daughters' inheritances, and the
growing national interest in women's rights. Many women leaders effectively
campaigned for equal property rights by appealing to the legislature and organizing
the first Women's Conventions in the nation. This led to the enactment of the
Married Women's Property Acts in Ohio, which in turn set the stage for future
legislation protecting women.

Linda C. McClain, BEND IT LIKE BECKHAM and REAL WOMEN HAVE CURVES:
Constructing Identity in Multicultural Coming-of-Age Stories, 54 DEPAUL L. REV.
701 (2005).

This article uses two contemporary films as its foundation to explore
questions of constructing identity within cultures that try to maintain their deep
heritage in an ever-evolving world. Both films, Bend It Like Beckham and Real
Women Have Curves, offer representations of characters that must deal with their
own internal struggle between cultural norms of their community and the
components of the larger surrounding society. The author focuses on the way each
of the main characters found ways to construct their own identities, and the types of
cultural and social constructs that helped foster development and hindered such
growth. Both films shed light on the struggle many young adults must confront
when faced with conflicting sets of ideals. However, the author further suggests
that the approach to identity construction is not a rigid process, but rather quite
dynamic, with plenty of flexibility to negotiate social relationships and institutions.
Both films offer examples of struggle within the family context contrasted with the
change fostered by exposure to people outside of their community. In the end, the
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heroines are able to find a balance between their own identity and loyalty to their
family. The author concludes that both films serve as good resources to better
understand the factors that facilitate identity construction.

Danaya C. Wright, "Well-Behaved Women Don't Make History": Rethinking
English Family, Law, and History, 19 WIS. WOMEN'S L.J. 211 (2004).

The author examines the rise of family law, and its effect on women,
beginning from the formation of the domestic relations court in 1857.
"Liberalization narrative" describes the prevalent view that the establishment of
family law has empowered women because of its focus on interests and duties
rather than legal rights. However, the author argues that this view is mistaken
because the development of family law has simply replaced one patriarchal
structure with another. Although women were given legal remedies in 1857,
including divorce and custody, the law continued to confine women to subordinate
roles within the domestic sphere, and women who did not fit into the structure were
left to fend for themselves. It is commonly believed that the creation of the family
courts was a benefit to women's rights, but in reality the effect was much more
complex.

IMMIGRATION

Deborah A. Morgan, Access Denied: Barriers to Remedies Under the Violence
Against Women Act for Limited English Proficient Battered Immigrant Women, 54
AM. U. L. REv. 485 (2004).

The United States Citizenship and Immigration Service ("UCIS") has
frustrated the success of the Violence Against Women Act ("VAWA") by failing to
administer VAWA remedies for limited English proficient ("LEP") immigrants,
particularly women, in accordance with the Constitution, Title VI, and
congressional intent. Many immigrant women are in the precarious position of
having to choose between continued domestic violence at the hands of their U.S.
citizen or legal permanent resident spouses, or deportation due to their inability to
access the VAWA remedies of self-initiated petitions and suspension of deportation
filings. Through the story of May, a LEP-battered immigrant woman, the author
highlights the administrative deficiencies in the availability of VAWA remedies to
non-English speaking victims, including an English-only customer service hotline,
an English-only Website, and a complicated application process that requires both
college-level English, and the submission of evidence in support of an application.
In order for UCIS to close the loopholes in the enforcement of VAWA and ensure
its success, the language deficiencies should be remedied, information should be
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widely available, and UCIS should become a "federally-funded" agency directly
subject to Title VI.

Kerry Abrams, Polygamy, Prostitution, and the Federalization of Immigration
Law, 105 COLUM. L. REv. 641 (2005).

Sexuality, morality, and marriage were not only pervasive regulatory forces
in the development of immigration law, but norms that guided the construction of
immigration law over time. While immigration policy originated via state "police
powers," the challenge of the federal Commerce Clause led California to enact
sophisticated regulatory laws targeting Chinese prostitutes and women outside the
sphere of marriage in order to reduce Chinese immigration. The laws addressed the
fear of Chinese marriage, sexual practices, and labor competition. When
California's laws were struck down, Congress reacted by banning the immigration
of Chinese prostitutes via the Page Law of 1875. The Page Law was not only the
first restrictive immigration law passed in direct response to a group of people, it
also symbolized the shift from state to federal control of immigration policy, and
provided the foundation for the Chinese Exclusion Act and other anti-Chinese
legislation. Thus, the classification of certain women as improperly married
allowed Congress to shape the population both racially and culturally-a dynamic
factor that still resonates within immigration policy today.

Jennifer Lindsley, All Relevant Factors: Gender in the Analysis of Exceptional and
Extremely Unusual Hardship, 19 WIS. WOMEN'S L.J. 337 (2004).

The immigration statute permits cancellation of removal in certain
circumstances, specifically when undocumented immigrants are allowed to stay in
the United States because deportation would cause "exceptional and extremely
unusual hardship ... to the alien's child who is a United States citizen or an alien
lawfully admitted for permanent residence." Through a selection of cases, the
author evidences that the courts are improperly ignoring the role that gender plays
in the hardship analysis for citizen children in favor of an analysis that depends on
the gender of the undocumented immigrant parent. This disadvantages
undocumented immigrant mothers because some judges assume that deported
mothers will take their children with them, and the record subsequently fails to
reflect the hardship that the children would endure if separated from their mother.
Courts should consider both possibilities, as well as the gender of the child, and the
conditions for children of that gender in the country of deportation, as a means to
remedy disparate treatment under the statute. Additionally, the statute should be
amended to require children of undocumented immigrants to be represented by
counsel or a guardian ad litem in their parents' deportation proceeding.
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Victoria Neilson, Homosexual or Female? Applying Gender-Based Asylum
Jurisprudence to Lesbian Asylum Claims, 16 STAN. L. & POL'Y REv. 417 (2005).

In 1994, former Attorney General Janet Reno designated as precedent the
decision In re Toboso-Alfonso, which held that persecution based on sexual
orientation was unequivocally recognized by the Immigration and Naturalization
Service. Despite this designation that thereby created sexual orientation as a
particular social group entitled to asylum due to persecution, this basis for asylum
is granted to a much greater number of gay men than lesbian women. The
discrepancy is because gay men often are subject to public harm at the hands of the
government or society, while lesbian women often suffer private harm inflicted by
family members or neighbors. As a result, lesbians face difficulties showing public
sphere persecution in accordance with the gay male paradigm. The author suggests
that lesbians seeking asylum in the United States have a much better chance at
success if they use the gender-based asylum precedent, which has moved towards
the view that private harm of women by family members or spouses may reach the
level of public sphere harm if it is seen as a broader societal pattern or desire to
oppress women.

Victoria Neilson, Uncharted Territory: Choosing an Effective Approach in
Transgender-Based Asylum Claims, 32 FORDHAM URB. L.J. 265 (2005).

Individuals persecuted on account of transgender identity face challenges
when seeking asylum in the United States. Very little case law addresses this issue,
and when it does, it addresses the issue only indirectly. Historically, successful
applicants have been foreign nationals with well-founded fears of returning to their
home country because of race, religion, nationality, or membership in a particular
social group. No direct case law indicates that transgender individuals are
considered a social group; however, case law has interpreted homosexual
individuals as a particular social group. The author therefore makes the claim that
transgender individuals seeking asylum should also put forth that they are
homosexual, regardless of its truth, because the classification as a homosexual has
proven the necessary nexus between the discrimination and the protected
characteristic.
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INTERNATIONAL LAW & HUMAN RIGHTS

Veronica C. Abreu, Women's Bodies as Battlefields in the Former Yugoslavia: An
Argument for the Prosecution of Sexual Terrorism as Genocide and for the
Recognition of Genocidal Sexual Terrorism as a Violation of Jus Cogens under
International Law, 6 GEO. J. GENDER & L. 1 (2005).

This article focuses on the systematic sexual terrorism of Muslim and Croat
women during the Serbian ethnic cleansing regime. The current structure of the
International Criminal Tribunal for the former Yugoslavia ("ICTY") recognizes
sexual terrorism as torture, but it fails to address how Muslim and Croat women
were specifically targeted for their sex and ethnicity. The author proceeds by
outlining the typical sexual atrocities that took place against women in Serbia and
distinguishing them from similar crimes against men; illustrative of this is the
crime of forced impregnation. The current ICTY statutes and jurisprudence do not
adequately address the crime of genocidal sex terrorism. Therefore, human rights
and war crimes law should be reformulated to recognize the distinct crimes against
those persons selected for their gender and ethnicity.

Michael D. Boucai, Legal Remedy for Homophobia: Finding a Cure in the
International Right to Health, 6 GEO. J. GENDER & L. 21 (2005).

In this article, the author highlights the homophobic state of affairs within the
health care system. The author maintains that homophobia is dangerous to the
health and well-being of homosexuals by causing them to feel isolated, and not to
seek help for their various physical and mental ailments. The author argues that the
right to health for all people is guaranteed by the Universal Declaration of Human
Rights and various other international provisions and cannot be taken away based
on sexual orientation. Many programs that are in place to service homosexual
health needs are discriminatory, as are other government programs that are
unrelated or indirectly related to health. The author concludes by encouraging gay
and lesbian rights advocates to link human rights and health in their rhetoric to
promote homosexuals' well-being.

Susana Sanz Caballero, Unmarried Cohabiting Couples Before the European Court
of Human Rights: Parity with Marriage?, 11 COLUM. J. EUR. L. 151 (2005).

Although the European Convention of Human Rights and Fundamental
Liberties Treaty ("Treaty") does not contain an article that protects unmarried
cohabitating couples, Article 8 is specific in its protection of private family life and
the right to marry and start a family. The Treaty has allowed for extremely flexible
interpretation of family life, including the lack of cohabitation due to lack of
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interest, which the author argues renders the expression "family life" meaningless.
The author notes that Article 8 is not violated where individuals are expelled from a
European territory for a serious crime, even though the expulsion obviously
interferes with enjoyment of family life. Whether the foreigner is married or
simply cohabitating does not seem to make a difference. However, the European
Court of Human Rights ("Court") still differentiates between married and
unmarried cohabitating couples, and upholds differences in areas such as non-
matrimonial fathers who legally recognize their children, and single mothers who
receive exclusive guardianship when the partnership ends. The Court has also been
more sensitive to the problems of transsexuals, e.g., in Goodwin v. United Kingdom
in 2002, where the Court held that consistent with Article 8, a transsexual has the
right to form a family with a partner who belongs to the same sex as the transsexual
at birth. Yet, the author concludes that as to the homosexual community, the Court
prefers not to describe it as "family life" but "private life," which leaves same-sex
couples outside the protection of Article 8.

Bruce Carolan, Judicial Impediments to Legislating Equality for Same-Sex Couples
in the European Union, 40 TULSA. L. REv. 527 (2005).

A recent directive issued by the European Union (EU) that compels member
nations to adopt legislation to prohibit employment discrimination based on sexual
orientation appears to be a progressive step in defending the rights of gay and
transgender individuals, but may in reality limit those very rights. Under EU law,
if a member nation already has a law in place that complies with an EU directive, it
may rely on that law to satisfy its obligation unless otherwise challenged. Prior to
the EU directive, Ireland passed legislation prohibiting employment discrimination
on the basis of sexual orientation, but the law is vague and likely to be challenged
for failing to adequately meet the EU directive. The issue of the law's adequacy
and the meaning of "discrimination based on sexual orientation" will then depend
upon the judicial interpretation of the European Court of Justice (ECJ), a body with
a record of progressive decisions concerning rights of transgender individuals, but
much more conservative opinions regarding the rights of gay individuals. The
author argues that the prior decisions of the ECJ therefore suggest a strong
likelihood that the court will read the statute unfavorably for the group the statute
was intended to protect, which would ultimately hinder its objective to advance gay
rights.

Hillary Charlesworth, Not Waving But Drowning: Gender Mainstreaming and
Human Rights in the United Nations, 18 HARv. HUM. RTS. J. 1 (2005).

"Gender mainstreaming" is a policy adopted by political institutions that aim
to equalize the effects of institutional programs and policies on men and women.
By analyzing the concerns and interests of both groups before implementing a



492 CARDOZO JOURNAL OF LAW & GENDER

given program or policy, gender mainstreaming attempts to reduce the chance of
gender bias, and to reconcile inherent differences in the final policy decision. The
author attempts to show that widespread adoption of gender mainstreaming has
actually proven counterproductive due to factors such as internal institutional
resistance to the actual implementation of the gender mainstreaming plan,
difficulties in monitoring its effectiveness, disputes about the definition of gender,
and the removal of specialized programs for women due to the nominal adoption of
gender mainstreaming. Ultimately, the author concludes that although gender
mainstreaming was adopted to ensure the equal application of United Nations'
policies to men and women, the actual result has again placed women's issues and
concerns in the "side-stream."

Theresa Lawson, Sending Countries and Rights of Women Migrant Workers: The
Case of Guatemala, 18 HARV. HUM. RTS. J. 225 (2005).

Traditionally, the international arena has focused primarily on the needs of
male migrant workers and the receiving country's obligation to protect the rights of
these workers. However, the International Convention for the Protection of the
Rights of Migrant Workers and Members of Their Families (CMW) specifies that
sending countries must also contribute to the protection of these workers, including
women. The author focuses on Guatemala as a sending country, where the history
of conflict has shaped the migration patterns of Guatemalan women. Generally, the
migration happens internally, from rural to urban settings, followed by the illegal
and often dangerous international move to Mexico and the United States.
Guatemalan legislation that establishes and guides national migration policies has
demonstrated its commitment to enabling safe migration. However, the author
asserts that much of this legislation does not address the particular needs of women
migrants. One step in the right direction is to provide more accessible consulate
services, such as those designed to address allegations of abuses by employers
and/or officials. The author commends Guatemala for making strides to protect the
human rights of its migrants, particularly as to the CMW, and concludes with
several recommendations for continued improvement.

Arthur S. Leonard, The Impact of International Human Rights Developments on
Sexual Minority Rights, 49 N.Y.L. SCH. L. REv. 525 (2004-2005).

In Lawrence v. Texas, the Supreme Court held that Texas's anti-sodomy law
was an unconstitutional violation of due process. In its opinion, the Supreme Court
cited a 1981 decision, Dudgeon v. United Kingdom, by the European Court of
Human Rights. This willingness to look to international law as persuasive
precedent marks a dramatic change from the Court's prior reasoning in Bowers v.
Hardwick, and suggests a possible expansion of sexual minorities' rights in
American courts. Recent decisions in international courts, such as Canada's
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recognition of the right to same-sex marriage, European Court's recognition of a
legal marriage where one spouse is a transsexual, and South Africa's recognition of
equal immigration rights for same-sex partners, can provide American courts with a
broader range of references from which to learn and to apply cases involving the
rights of sexual minorities.

Yuval Merin, The Right to Family Life and Civil Marriage Under International
Law and Its Implementation in the State of Israel, 28 B.C. INT'L & COMP. L. REV.
79 (2005).

A tension appears to exist between international law and the religious law
governing the State of Israel as to family law issues. The fundamental right to
family life is observed in both bodies of law, but with significantly different
consequences. For example, in international human rights law, the minimum
marrying age applies equally apply to both sexes. However, in Israeli law, a
minimum age applies only to women. It is difficult for the Israeli legislature to
adopt international laws that differ from religious law, and this discrepancy has led
to deleterious effects on the citizens of the State, especially in the areas of
discrimination and other human rights. The author believes that civil marriage in
Israel is a way to reduce unfair gender treatment, and to counteract and potentially
resolve the inconsistencies between both bodies of law.

Jessica Neuwirth, Inequality Before the Law: Holding States Accountable for Sex
Discriminatory Laws under the Convention on the Elimination of All Forms of
Discrimination Against Women and Through the Beijing Platform for Action, 18
HARV. HUM. RTS. J. 19 (2005).

This article brings to light the predicament of de jure sex-based
discriminatory laws that continue to exist, and be enforced in various nations which
otherwise subscribe to international laws and standards prohibiting sex
discrimination against women. The author addresses processes implemented to
hold these nations to their obligations under such laws and standards, processes
carried out by both the Committee on the Elimination of Discrimination Against
Women ("CEDAW") and the United Nations proponents for the Beijing
Declaration and Platform for Action. The author also notes the reluctance by some
countries, such as Algeria and Nepal, to disregard the implementation of CEDAW
standards, despite their obligations to do so. The author acknowledges the
substantial impact that the enforcement processes have thus far achieved, but
concludes with suggestions to improve upon the procedures currently in place.
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Binaifer Nowrojee, Making the Invisible War Crime Visible: Post-Conflict Justice
for Sierra Leone's Rape Victims, 18 HARV. HuM. RTS. J. 85 (2005).

The damage caused by sexual violence in modem conflicts, atrocities, and
wars is an issue that has receive little attention in society. However, in 2002, when
the civil war in Sierra Leone ended, the international community created two
transitional justice mechanisms to address the injustices and war crimes that
occurred during the conflict-the Truth and Reconciliation Commission ("TRC")
and the Special Court for Sierra Leone. These organizations have been unique in
that they have given notable weight and attention to the crimes committed against
women and children during the war. The TRC and the Special Court have
attempted to create an environment in which women feel safe coming forward to
testify about the crimes committed against them. Furthermore, these investigative
bodies have dedicated substantial resources to the fact-finding process, and have
consequently addressed many of the atrocities committed against women and
children. The author concludes that these two international justice mechanisms
may provide a "best practice" model for other similar mechanisms in the future.

Valerie Oosterveld, The Definition of "Gender" in the Rome Statute of the
International Criminal Court: A Step Forward or Back for International Criminal
Justice?, 18 HARv. HUM. RTS. J. 55 (2005).

In 1998, the term "gender" was defined for the first time in an international
criminal law treaty when the Rome Statute of the International Criminal Court
("ICC") referred to "the two sexes, male and female, within the context of society."
Some commentators see this definition as blurring the distinction between "sex"
and "gender," limiting the understanding of the social factors affecting the
definition of "gender" and perpetuating the exclusion of sexual orientation from the
meaning of the term. The author suggests that these concerns are exaggerated. The
author demonstrates that the definition adopted was one of the best alternatives to
have emerged from the negotiations leading up to the drafting of the treaty, and that
the ICC definition of the term "gender" affords considerable interpretive freedom.
The ICC statute, combined with the United Nations practice, international legal
theory, and international law, would allow the ICC to interpret the term "gender" in
a novel, productive, and sensitive way.

Mercedes Peres, Legislative Reform and the Struggle to Eradicate Violence against
Women in the Dominican Republic, 14 COLUM. J. GENDER & L. 36 (2005).

In 1997, under growing international pressure, the National Congress of the
Dominican Republic approved Law 24-97 Against Domestic Violence in an effort
to modernize a penal code that for decades left women with little remedy for acts of
physical and sexual violence. Prior to 1997, laws and medical procedures reflected
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cultural attitudes toward sexuality, propriety and equality. For example, laws
regarding rape and attempted rape made prosecution prohibitively difficult when
the victim was not a virgin; prosecution was rare and sentences were light when
women who had been assaulted suffered only temporary injuries. Law 24-97
created a new offense of sexual assault, codifying a broader conception of sexual
violence that is not limited to acts of vaginal penetration. While statistics show that
violence against women rose after 1997, this may have been due to an increase in
reporting of crimes, a more advanced registration system or other governmental
initiatives, or an increase in the incidence of violence. The author argues that Law
24-97 has begun to erode years of gender discriminatory laws, but the government
of the Dominican Republic must increase enforcement of women's rights, and
increase women's access to the judicial system and health care if the benefits of the
law on women's well-being are to be measurable.

SAME-SEX MARRIAGE

Susan Frelich Appleton, Missing in Action? Searching for Gender Talk in the
Same-Sex Marriage Debate, 16 STAN. L. & POL'Y REv. 97 (2005).

The possibility of a constitutional amendment banning gay marriage has
propelled the issue to a prominent position in American discourse and media.
Because it is more expansive than legal writings, the media is a more useful tool for
educating the public on the issues of same-sex marriage than the works of judges,
legislators, and academics. Nevertheless, "gender talk," which is discussion about
sex-based discrimination, women's subordination, and the pursuit of gender
equality, is usually absent from the media coverage surrounding the issue of gay
marriage. This is significant because gender talk is present in many areas related to
the gay marriage debate. More importantly, the author argues that gender talk
provides the most "effective way to reveal the implicit reliance on sex
discrimination often hidden in opponents' resistance to same-sex marriage." The
author concludes that gender talk is already hidden in the arguments against gay
marriage, and it can be a useful contribution to the ongoing same-sex marriage
debate.

Shannon Alexander & Heather Schafer, Constitution of the State of Georgia, 21
GA. ST. U.L. REv. 14 (2004).

Court rulings in states such as Hawaii have held that the state's ban on same-
sex marriages is a violation of the equal protection clause in the state constitution.
These rulings, have motivated some legislatures to take preventative measures
against same-sex marriage. For example, Georgia has proposed an amendment to
the state constitution that will include language restricting marriage between
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persons of the same sex. This was proposed as an effort to prevent judges from
recognizing same sex-marriages "imported" from other states. The authors
compare the concern about same-sex marriages with the sense of loss many felt
when prayer was taken out of schools, and the attempt to take the word "God" out
of the Pledge of Allegiance. Additionally, the article discusses issues of activist
judges, the sanctity of marriage, the right to family, and the reputation of Georgia
as major topics of debate related to the protection of same-sex marriages.

Helen M. Alvare, The Turn Toward the Self in the Law of Marriage & Family:
Same-Sex Marriage & Its Predecessors, 16 STAN. L. & POL'Y REv. 135 (2005).

Over the past forty years, family law policies have been shaped by arguments
that minimize children's needs, ignore religious traditions, and comply with past
failures. The author analyzes various legislative and scholarly works, and discusses
the problems associated with no-fault divorce, assisted reproductive technologies,
and same-sex marriages. Currently, many of the issues pertaining to marriage and
family law rely too heavily on the interests of the adults while minimizing the best
interests of the children. One way to help the children is to strengthen the
traditional ideals associated with marriage. The author concludes with a discussion
of how same-sex marriages affect children, and requests lawmakers to consider
moral and religious ideals when addressing marriage and family law issues.

M.V. Lee Badgett & R. Bradley Sears, Putting a Price on Equality? The Impact of
Same-Sex Marriage on California's Budget, 16 STAN. L. & POL'Y REv 197 (2005).

In 2005, the California Congress approved a bill that granted many of the
economic benefits of marriage to same-sex couples; in 2004, a state legislator
introduced a bill which did not reach the floor but, had it been passed, would have
granted full rights incident to marriage to same-sex couples. The authors analyze
the impact of giving same-son the California state budget if same-sex couples were
given full marital rights. Administrative costs are often raised as an objection by
opponents of same-sex marriage, but many of the administrative costs, such as
court costs and marriage licenses, will be off-set by the fees for such services. The
authors conclude that California would benefit fiscally from such legislation,
estimating that the state would recover more than one hundred million dollars in
additional revenue from same-sex marriages within the first three years following
enactment.
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Phyllis G. Bossin, The New Civil Rights Struggle or an Assault on Traditional
Marriage?, 40 TULSA L. REV. 381 (2005).

After discussing the institution of marriage and the states' role in governing
it, the author discusses the Defense of Marriage Act ("DOMA") and similar state
statutes passed in response to Baehr v. Lewin, which held the state's prohibition of
same-sex marriage is incompatible with the state's constitution. Although recent
legislative and judicial action on the federal and state level has affirmed the rights
of same-sex couples, DOMA has limited recognition of such rights, and in some
cases, state constitutional amendments have reinforced such limits. Among the
issues created by this limited recognition, the author focuses on child custody,
rights of survivorship, and the difficulty of obtaining and managing the dissolution
of the union. The author also addresses some of the legislative remedies that have
been fashioned to assist same-sex couples in a small number of states. The author
concludes that this particular area of the law will continue to be controversial, but
conjectures that same-sex marriage will eventually become a reality.

David S. Buckel, Government Affixes a Label of Inferiority on Same Sex Couples
When It Imposes Civil Unions & Denies Access to Marriage, 16 STAN. L. & POL'Y

REV 73 (2005).

The question presented is whether same-sex couples who enter into "civil
unions" receive similar rights afforded to heterosexual couples who enter into "civil
marriages." In several states, "civil unions" are available for same-sex couples who
are excluded from marriages. The author has served as counsel for same-sex
couples who challenged the refusal of the state to grant them marriage licenses.
The author argues that separate but equal is in fact unequal, and that this type of
compromise has led to discrimination against different groups-a problem that has
plagued United States history. Even if "civil unions" grant the same economic
benefits as "civil marriages," the fact that same-sex couples do not have equal
access to the societal institution of "civil marriages" is unequal and
unconstitutional.

Matthew Coles, Lawrence v. Texas & the Refinement of Substantive Due Process,
16 STAN. L. & POL'Y REV 23 (2005).

The Supreme Court in Lawrence v. Texas invalidated Texas sodomy laws and
overturned Bowers v. Hardwick. The decision affirmed the theory that, regardless
of whether a right is historically protected by the Due Process Clause, this
treatment has no bearing on the question of who may exercise that right. The
Lawrence court attempted to combine the fundamental rights doctrine with the due
process balancing analysis. The author posits that the goal of the Court was to
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create a more flexible framework of due process analysis and to give greater
attention to both personal and societal interests. In the author's opinion, a fair
application of the Lawrence doctrine would lead to the eventual recognition of
same-sex couples' right to marriage.

Kelsi Brown Corkran, Exclusion and Expression in Marriage, 6 GEO. J. GENDER &
L. 47 (2005).

The expansion of the definition of marriage beyond its traditional notions
detracts from the information that the institution conveys as a legal category. The
author proposes that the extension of marriage to both homosexual and multi-party
relationships interferes with the heterosexual couple's subscription to marriage as a
mechanism for expressing heterosexual identity and relationship values.
Additionally, the restrictions upon marriage validate the types of relationships
endorsed by society and the states. Furthermore, the author addresses the
cooperative polarization of multi-party relationships by both heterosexual and
homosexual communities, noting that this adversity reflects a shared principle
which elevates monogamy above the numerosity of multi-party marriage. Finally,
the author explores the theoretical impact that the dissolution of the institution of
marriage would have upon individuals of the several categories of relationships.
Marriage exists primarily for its social benefit, not for the sake of the law. While
the author has an intuition that marriage should be expanded to incorporate
homosexual couples, the author is hesitant to propose the incorporation of
numerosity or the dissolution of the institution of marriage altogether.

Cece Cox, To Have and to Hold-or Not: The Influence of the Christian Right on
Gay Marriage Laws in the Netherlands, Canada and the United States, 14 LAW &
SEXUALITY 1 (2005).

The author attempts to explain why the acceptance of gay marriage in the
United States has been met with much more opposition as compared to Canada and
European countries, specifically the Netherlands. The author posits that the reason
for this difference is the great amount of influence Protestant fundamentalists and
evangelicals ("Christian Right") have historically wielded in the United States.
Further, the article claims that the Christian Right's control of factions of the
national media, its pervasiveness in national institutions and mainstream religions,
and its Enlightenment-dominated intellectual history, which is receptive to a literal
fundamentalist thought process, has allowed it to impede the march of gays and
lesbians to attain equal treatment in the forum of marriage rights. The author
concludes that although the rights afforded to gays and lesbians in the Netherlands
and Canada are still a few years in advance of those granted in the United States
today, social attitudes are beginning to shift, and equal rights for gays and lesbians
will soon be a reality in the United States as well.
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John G. Culhane, Even More Wrongful Death Statutes Divorced From Reality, 32
FORDHAM URB. L.J. 171 (2005).

Wrongful death statutes fail to address the realities of loss by determining
who gets compensation, not by actual loss, but by status. The statutes do not
address the losses of same-sex couples and other less obvious kinds of
relationships. Recent changes in wrongful death statutes tie recovery to the
deceased's will, and court decisions have interpreted wrongful death statutes more
expansively in cases involving same-sex unions and the Sept. 11, 2001 Victim's
Compensation Fund. The author further discusses judicial developments in loss of
consortium and emotional distress claims that de-emphasize the status of the
couple's relationship as determinative in the eligibility for compensation. The
author concludes that wrongful death laws are in need of a major overhaul and
should be modified to provide economic compensation to those who have suffered
actual loss, regardless of their status under the law.

Maurice T. Cunningham, Catholics and the ConCon: The Church's Response to the
Massachusetts Gay Marriage Decision, 47 J. CHURCH & ST. 19 (2005).

The author examines the Catholic Church's response to Goodridge v.
Department of Public Health, a 2003 Massachusetts Supreme Judicial Court
decision that recognized the right of same-sex couples to marry. Goodridge came
at a time when the Church was already crippled by the sexual abuse scandal of its
priest, divergence between the church's teachings on sexual ethics and the beliefs
of the majority of Catholics, as well as the recent closings of parishes in the
archdiocese of Boston. The Church attempted to influence government policy by
lobbying to advance an amendment to the Massachusetts constitution that would
define marriage as a union between a man and a woman. Although the Church
framed its arguments against gay marriage in terms of the needs of children and an
endorsement for the traditional notion of marriage rather than a desire to
discriminate against homosexuals, the author criticized that the Church
compromised its position and its ideals by collaborating with openly homophobic
organizations.

Scott Dodson, The Peculiar Federal Marriage Amendment, 36 ARIZ. ST. L.J. 783
(2004).

The Federal Marriage Amendment ("FMA"), as currently structured, would
effectively ban the creation of same-sex marriage in the United States because it
defines marriage as a union between a man and woman. The author argues that the
FMA contravenes all three themes of the Constitution: federalism, equality, and
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liberty. It denies federalism because the FMA would deny the states the right to
decide on the legal definition of marriage within its boundaries. It conflicts with
liberty and equality it restricts the freedom of the states to expand civil rights and it
forces the states to discriminate against sections of their citizens. Moreover,
constitutional amendments have always broadened liberty, while the FMA would
constrain it. The author concludes that the FMA should not be passed because it
would run contrary to the design of the amendments to protect liberties against
government intrusion.

Dwight G. Duncan, How Brown is Goodridge? The Appropriation of a Legal Icon,
14 B.U. PUBL. INT. L.J. 27 (2004).

This article focuses on the popular comparison of Brown v. Board of
Education and Goodridge v. Department of Public Health. Many journalists and
scholars have been quick to compare the two cases since Goodridge applied the
equal rights doctrine to argue for same-sex marriage, similar to those used in
Brown for desegregation. Analyzing the historical context, reasoning, and
decisions of the Court in the two cases, the author argues that the cases are in fact
quite dissimilar, and that sexual orientation is more akin to religion than race. As
such, Brown is not a suitable analogy for understanding how Goodridge can bring
about national acceptance of same-sex marriage. The author concludes that the
adoption of Goodridge may have a very different result than Brown had for
desegregation, and may even cause negative consequences in the fight for same-sex
marriage.

William C. Duncan, Goodridge and the Rule of Law Same-Sex Marriage in
Massachusetts: The Meaning and Implications of Goodridge v. Department of
Health, 14 B.U. PUB. INT. L.J. 42 (2004).

The Massachusetts Supreme Judicial Court's decision in Goodridge v.
Department of Public Health creates an unprecedented right for same-sex couples
to marry, thereby completely redefining marriage. In holding that "We construe
civil marriage to mean the voluntary union of two persons as spouses, to the
exclusion of all others," the court has made more of a legislative decision than a
judicial one, thus violating the principles of the rule of law enumerated in the
Massachusetts Constitution and inherent to the concept of separation of powers.
The majority in Goodridge describes the state interests in marriage without citing
any facts or legal authorities and fails to undertake a legal analysis that would
indicate that same-sex marriage is consistent with the history or tradition of the
state. The court never applies any test for the constitutionality of the legislation
before them and, as a result, fails to provide clear legal rules for future litigants
with different factual circumstances to follow. The author posits that the likely
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result will be a weakening of the commitment to the rule of law both in
Massachusetts and in other jurisdictions.

William C. Duncan, Legislative Deference & the Novelty of Same-Sex Marriage,
16 STAN. L. & POL'Y REV. 83 (2005).

Judges must exercise restraint, deference, and modesty in redefining
marriage, given the potential for radical social and political change. The
presumption of legislative deference is explained by history and social science,
both of which suggest that same-sex marriage is not yet ripe for judicial review.
Citing case law, the author notes that "no court has ever held that same-sex
marriage is deeply rooted in a state's history and tradition," and as such, is not a
fundamental right subject to substantive due process analysis. Moreover, empirical
data fails to provide solid ground for redefining marriage as studies aimed at
addressing the potential effects of same-sex marriage are too flawed and unreliable
to be considered conclusive. Finally, the author discredits attempts to validate
same-sex marriage as a conservative development with the effect of taming
promiscuity, because to do so would undermine the autonomous institution of
marriage and make it subject to the will of the state.

Lawrence Friedman, The (Relative) Passivity of Goodridge v. Department of Public
Health, 14 B.U. PUB. INT. L.J. 1 (2004).

This article sheds light on the term of art, "judicial activism," by using the
controversial opinion of Goodridge v. Department of Public Health as an
illustration. In deciding whether Goodridge typifies a case of judicial activism, the
author dissects the different factors that compose the label, including the court's
treatment of precedent, the court's construction of the rule of the case, as well as
the remedy it provided. Considering the history of the constitutional equality
doctrine in Massachusetts' jurisprudence, the Goodridge Court made a logical step
in extending this doctrine. The author further concludes that Goodridge is a
"minimalist" decision that did not seek a broad, sweeping remedy, and that it
occupies a middle ground between activism and complete deference to the
legislature.

Joanna L. Grossman, Fear and Loathing in Massachusetts: Same Sex Marriage and
Some Lessons from the History of Marriage and Divorce, 14 B.U. PUB. INT. L.J. 87
(2004).

The author of this article examines the correlation between the prior non-
uniformity of the divorce and marriage laws and the non-uniformity of the current
law regarding gay marriage. The reformation of the "evasive divorce" began with
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the emergence of the no-fault revolution as people no longer have to go to states
with lax divorce rules to get a quick divorce. The same holds true for the
reformation of "evasive marriages" because, with the exception of certain things
like incest, different marriage laws in different jurisdictions service no public
interest. Similarly, the idea of uniformity is paramount to same-sex marriages
because although Goodridge, held that same-sex couples may marry in
Massachusetts, the holding does not guarantee the recognition of such marriages in
other states. History has proven that barriers to marriage and divorce may evolve
and collapse; therefore, the author hopes that same-sex marriages will one day be
recognized uniformly throughout the U.S., even if the future of same sex marriage
is uncertain at this point.

Joshua Kaplan, Unmasking the Federal Marriage Amendment: The Status of
Sexuality, 6 GEO. J. GENDER & L. 105 (2005).

This article focuses on the current debate surrounding the issue of same-sex
marriage and the Federal Marriage Amendment ("FMA"). The passage of the
FMA would permanently solidify homosexuals as second-class citizens. The
underlying idea behind the FMA is not a fight over morality, but instead a
justification to enforce a status hierarchy. The morality language merely cloaks the
true conflict-a conflict of status, which in essence attempts to define one side as
good and the other as evil. The FMA claims to protect the sanctity of marriage;
however, it is really divorce that is destroying the institution of marriage. The
FMA seeks to ban gay marriage in an effort to protect the family, but if the goal is
to protect the family, then why allow states to permit gay civil unions? The FMA
claims to protect states' rights, but the FMA casts a wide net by banning gay
marriage instead of granting states the choice of whether to give full faith and credit
to gay marriage. The author argues that the exposure of such fallacies within the
FMA is the only way to prevent status from defining the law.

Troy King, Marriage between a Man & a Woman: A Fight to Save the Traditional
Family One Case at a Time, 16 STAN. L. & POL'Y REv. 57 (2005).

The author argues that when the Massachusetts Supreme Judicial Court held
that the Commonwealth could not ban same-sex marriages under the Massachusetts
Constitution, it unleashed a massive assault on the moral fabric of our country, and
on the traditional definition of marriage as a union between a man and a woman.
Consequently, a culture war has been waged and Alabama's strong public policy
against same-sex marriage is threatened by the application of the Full Faith and
Credit Clause. The author further argues that the assault on marriage requires a
strong defense. President George W. Bush proposed a constitutional amendment
that would ban same-sex marriage, and the Federal Defense of Marriage Act
supports state statutes that prohibit the recognition of marriage licenses issued to
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people of the same-sex. Moreover, the U.S. Supreme Court articulated that the Full
Faith and Credit Clause does not require a state to apply another state's law in
violation of its own legitimate public policy. Finally, because Alabama maintains a
strong public policy against same-sex marriage, the public policy exceptions in the
First and Second Restatements of Conflict of Laws allow Alabama to protect its
constituents and to continue its resistance against the destruction of the traditional
American family.

Richard M. Lombino, II, Gay Marriage: Equality Matters, 14 S. CAL. REV. L. &
WOMEN'S STUD. 3 (2004).

The author highlights recent court cases and legislation regarding same-sex
couples' right to marry, arguing that denying same-sex couples the right to marry
violates both the Equal Protection Clause and the Due Process Clause. Laws
granting civil unions as a compromised means of giving legal recognition to a
same-sex couple violate the Equal Protection Clause because the court in Brown v.
Board of Education held that the "separate but equal" practice was
unconstitutional. The public policy exception to the Full Faith and Credit Clause is
inapplicable because there is no legitimate state interest in denying the right to
marry. For this reason, the Defense of Marriage Act will likely be found
unconstitutional by the Supreme Court. Although the Constitution already requires
the recognition of gay marriage, the author proposes an amendment to safeguard
this right.

Stephen A. Newman, The Use and Abuse of Social Science in the Same-Sex
Marriage Debate, 49 N.Y.L. SCH. L. REv. 537 (2004).

This article examines the use of social science, namely by expert witnesses,
as a vehicle to evaluate the effects of same-sex marriage on society. The use of
social science can be problematic because testimony is often unreliable, and data
can be "rearranged" by parties in order to enhance their arguments. There have
been many instances, such as past debates conceming interracial marriage,
eugenics, and involuntary sterilization, where social science was abused to
advocate for a morally objectionable point of view. Although the author states that
no definitive answers may be reached by surveying the sources available today, he
proffers some conclusions which can permissibly be made to gauge the well-being
of the children of same-sex married couples. While cautioning that no valid
scientific data on same-sex marriages will exist until they are actually able to occur,
guidelines that still remain provide assistance in making informed decisions about
the use of social science.
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Elizabeth Kimberly Penfil, In the Light of Reason and Experience: Should Federal
Evidence Law Protect Confidential Communications between Same-Sex Partners?,
88 MARQ. L. REV. 815 (2005).

The author explores the rationale and means of development for evidentiary
privileges, and illustrates how the scope of the marital confidential privilege may
be expanded to include same-sex couples. Federal legislation such as the Defense
of Marriage Act of 1996 have been essential in raising the issue of the rights of
same-sex couples to a national scale, particularly when coupled with decisions like
Lawrence v. Texas and Goodridge v. Department of Public Health. However, the
author asserts that the significance of the impact of federal action has not been as
great as that of state actions, such as that of Vermont and California's Domestic
Partnership Acts in addition to the recognition of same-sex marriage in
Massachusetts. Given this backdrop, the same four-prong test utilized by the
judiciary to guide their creation or expansion of the scope of evidentiary privileges
may also be used to analyze expansion of the law in the context of same-sex
couples. The author concludes that "in light of reason and experience," the
obstacles to the extension of this privilege are "not insurmountable."

Stephen Reinhardt, Legal & Political Perspectives on the Battle over Same-Sex
Marriage, 16 STAN. L. & POL'Y REv. 11 (2005).

The Supreme Court's decision in Lawrence v. Texas was a watershed
decision for gay rights, akin to Brown v. Board of Education's importance in the
civil rights movement. Using the civil rights and women's rights movements as

precedents, the author argues that gay rights activists must try to make incremental

changes, rather than push overarching legal arguments. The latter course is unwise
because the courts are unlikely to acquiesce to major changes in the legal structure.

Moreover, the author shows that earlier civil rights movements made use of the

courts, but never ignored the other elements of effective activism, including

political and populist means. The author further argues that today's gay rights
activists should not become too comfortable with using the courts to effect social

change because the courts are becoming more conservative and unwilling to make

broad changes. He concludes by noting that change will be slow and difficult, but
the American people has always been willing to side with justice, and the gay rights

movement will ultimately prevail.

Vincent J. Samar, Privacy and the Debate over Same-Sex Marriage versus Unions,

54 DEPAUL L. REv. 783 (2005).

This article proposes that same-sex couples should not settle for civil unions
as an acceptable alternative to marriage because it promotes a separate but equal

standard that is not at all equal. Marriage adds to a couple's sense of legitimacy
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and affects the way they view their commitment. In a civil union, the same
aspiration for partnership is given less importance, which perpetuates the harm to
the self worth of the union's participants. Furthermore, the author argues that
same-sex marriage should be promoted because if both parties enter the
relationship with the same cultural baggage, it is more likely that these marriages
will force a level of equal respect seldom found in traditional unions. In
conclusion, the author advocates rejecting the marriage amendment because it
counters the Fourteenth Amendment and legitimizes discrimination through the
written law.

Edward Stein, Past and Present Proposed Amendments to the United States
Constitution Regarding Marriage, 82 WASH. U. L.Q. 611 (2004).

Although family law is typically governed by the states, the regulation of the
parties entitled to marriage within the state is still guided by the principles of the
U.S. Constitution and federal legislation, which supersedes individual state
regulation. Proponents of a constitutional amendment to narrowly define marriage
as between a man and a woman have attempted to eliminate marriage from the
purview of state legislatures. The analysis focuses mainly on the commonalities of
the 133 Constitutional amendments previously proposed to address issues
concerning marriage, ranging from categories of race and polygamy to the
attempted use of federal legislative processes to govern marriage in all states, and
"two for the price of one" proposals which sought to make multiple changes within
one amendment. The continued failure of these proposed amendments lends
credence to the belief that a constitutional amendment will cause irreparable harm
to the historic tradition. The author believes the maintenance of the structure in
which the Supreme Court is the ultimate arbiter of both federal and state legislative
action is the proper course for possible redefinition of family law issues, as
evidenced by the famous holding in Loving v. Virginia, which struck down anti-
miscegenation statutes without any changes to the U.S. Constitution.

Lynn D. Wardle, Goodridge and "The Justiciary" of Massachusetts, 14 B.U. PUB.
INT. L.J. 57 (2004).

The decision of the Supreme Court of Massachusetts in Goodridge v. Dep't
of Public Health presents a question of whether the judges acted consistently with
the historically significant concern of separation of powers in the Massachusetts
judiciary. At the Constitutional Convention in 1787, John Dickerson denounced
"the power of judges to set aside the law" and disapproved "the Justiciary of
Aragon," or what he called judges who become involved in politics. The author
critiques Chief Justice Margaret H. Marshall's opinion as being in conflict with this
deeply-rooted value. The opinion, although very effective as to the analysis of the
social policies in support of allowing gay marriage, does not sufficiently examine
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the objective standards created by the legislature in the statute. The author
concludes that the Goodridge decision was an improper extension of judicial power
and an unacceptable example of judicial activism in the spirit of "the Justiciary of
Aragon."

Evan Wolfson, Marriage Equality and Some Lessons for the Scary Work of
Winning, 14 LAW & SEXUALITY 135 (2005).

This keynote speech was given at the National Lesbian and Gay Law
Association's Lavender Law 2004 Conference, and it addresses the movement for
marriage equality in the context of the progression of historical civil rights
movements. The speaker discusses how marriage has always been a human rights
battleground that has forced Americans to decide important questions about the
kind of country the United States should be. Throughout history, some states
respond to civil rights movements faster than others, and this is clearly
demonstrated by the current disparities between the states as to the issue of
marriage equality and gay and lesbian rights. In order to ensure future success in
the gay and lesbian rights' movement, the public must understand that denying
loving, committed same-sex couples the privilege of marriage is a harsh and un-
American form of discrimination. It is imperative to increase support and alliances
between gay rights activists and their non-gay allies to further gay rights and to
educate the public on its implications for equality in American society.

SEX CRIMES

Ian Ayres & Katharine K. Baker, A Separate Crime of Reckless Sex, 72 U. CHI. L.
REv. 599 (2005).

To prevent the spread of HIV, various STDs, and acquaintance rape, this
article proposes a public health statute that requires protected first-time sexual
encounters between two people. Violation of the statute will constitute a new
crime of reckless sexual conduct, subjecting the offender to imprisonment for up to
three months or a fine. The statute assumes that sex is dangerous, and that people
will not consent to unprotected activity. As such, consent to unprotected
intercourse will be an affirmative defense that shifts the burden of proving consent
to the defendant without violating constitutional limits. As the statute only requires
protected sex for the first encounter, the authors argue that this is not an
infringement of sexual expression, and will substantially reduce the spread of
STDs, as well as the prevalence of acquaintance rape by those who engage in
casual sex. The authors conclude that the benefit clearly outweighs any
inconvenience resulting from such a law.
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Douglas E. Beloof, Enabling Rape Shield Procedures under Crime Victims'
Constitutional Privacy Rights, 38 SUFFOLK U. L. REV. 291 (2005).

Although rape shield laws were enacted to protect rape victims, the current
procedures of these laws are not enforceable even by rape victims. Currently, in all
but a handful of states, rape victims are not even allowed to participate in trial level
hearings or pre-trial appellate reviews of adverse trial rulings. Given that crime
victims generally have standing to enforce their rights in trial and appellate courts,
rape victims should have similar standing. The author concludes that rape shield
laws cannot provide rape victims the protection they deserve because of the lack of
direct enforcement. To date, a small number of states already provide the
constitutional right of victim privacy, which can serve as the foundation for future
statutes to give rape victims the ability to directly enforce the protection intended
by rape shield laws.

Kim Shayo Buchanan, Beyond Modesty: Privacy in Prison and the Risk of Sexual
Abuse, 88 MARQ. L. REV. 751 (2005).

Persistent harassment and abuse of women within the prison system is a
widely recognized problem in the United States. The ongoing and systematic abuse
represents not just a one-dimensional "women's rights" issue, but also one charged
with undeniable race and socioeconomic undertones. On several occasions, women
prisoners have attempted to reform the prison system by challenging that the use of
male guards for body searches, and the prevalence of male guards within women
prisoner's housing units, is a violation of constitutional privacy rights.
Unfortunately, due to the court's limited recognition of fourth amendment privacy
rights in the context of the prison system, female prisoners have had little success
in their efforts. The author analyzes fourth amendment privacy concerns in a
sexual abuse context, and demonstrates how it ultimately helps to institutionalize
and hide an epidemic of abuse by freeing prison operators from liability. The
author proposes a reinterpretation of the fourth amendment that focuses on the
basic human right to be free from "fear, risk, and reality of sexual abuse," which
should also apply to those who are incarcerated.

Martha Chamallas, LUCKY: The Sequel, 80 IND. L.J.441 (2005).

The author of this review of the book Lucky by Alice Sebold, Sebold's
memoir is compared to an earlier book by Susan Estrich, Real Rape, and labeled as
a much-needed sequel of Real Rape for the new generation. After summarizing
Sebold's account, the author discusses the book's major themes: the relationship
between rape and race, the ongoing dispute over the classification of rape as a
crime of violence or as a sex crime, and finally, the harms caused by rape.
Sebold's treatment of these issues is unique, current, and quite different from an
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"old school feminist" account. Sebold's fresh approach is demonstrated by her use
of Dr. Judith Herman's Trauma & Recovery, and the comparison of a rape
survivor's post-incident trauma to a soldier's post-traumatic stress syndrome,
which sets a contrast to the long-held stigma of "women as damaged goods" after
rape. Sebold's memoirs re-open issues of rape and rape prosecution in a modem
light, and it is a significant recent work in the legal feminist literature on rape.

Sarah Deer, Sovereignty of the Soul, Exploring the Intersection of Rape Law
Reform and Federal Indian Law, 38 SUFFOLK U. L. REv. 455 (2005).

Native American women suffer the highest rate of sexual violence in the
country. However, the Tribal Justice Systems have only a limited ability to protect
women from sexual violence because of the conflict between tribal sovereignty and
the Federal Indian Law. The author argues that where a function of sovereignty is
the ability of the tribal government to adjudicate crimes against indigenous women,
the theories on indigenous self-determination and sexual assault jurisprudence
cannot be separated in the analysis to address the problem of sexual violence
against Native American women.. The author concludes that it is necessary to
include the experiences of Native American women in the mainstream discussion
of sexual violence, particularly as to how to promote justice and accountability for
sex crimes committed against indigenous women.

Brian Donovan, Gender Inequality and Criminal Seduction: Prosecuting Sexual
Coercion in the Early-2Oth Century, 30 LAW & SOC. INQUIRY 61 (2005).

Designed to protect the "respectability" of middle-class women, New York's
seduction laws in the nineteenth century are analogous to current acquaintance and
date-rape laws. The author uses transcripts of seduction trials dating from the early
twentieth century to demonstrate the courtroom discourse that "reproduce[d]
hegemonic power relations" and to explain the manner in which defense attorneys
tried to undermine the women's accounts. Furthermore, the use of the word
"seduction" blurred the definitions of consent and coercion. Nevertheless, the
author believes there should be a more positive view of the seduction laws that
provided an "instrument of social justice for vulnerable... women" who had
previously been unable to seek redress for sexual assaults by men they knew.

Ruth Jones, The Extrajudicial Resolution of Sexual Abuse Cases: Can the Church
Be a Resource for Survivors?, 28 SUFFOLK U. L. REv. 351 (2005).

Victims of sexual abuse by clergy members often turn to extrajudicial
institutions, such as the Catholic Church, instead of law enforcement or child
welfare services. The author discusses the reasons children, adult survivors, and
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parents turn to the Church in their efforts to resolve their issues. The author
analyzes recent reforms to secular law and Church policy that has allowed the
Church to remain an extrajudicial resource for families, but continue to better
protect the interests of children and prevent harm to them in the future. The author
concludes that Church policy must provide a solution to the problem of child sexual
abuse by priests that will preserve the autonomy and privacy of survivors, but at the
same time sanction abusers.

Lois H. Kanter, Invisible Clients: Exploring Our Failure to Provide Civil Legal
Services to Rape Victims, 38 SUFFOLK U. L. REv. 253 (2005).

The majority of female rape victims are not victims of "intimate partner
violence," but rather of sexual assaults by people with whom they were not
involved in a substantial romantic relationship, including strangers, acquaintances,
coworkers, etc. Nevertheless, most civil legal services only provide assistance to
victims of domestic violence, and not to the majority of victims of sexual assault.
The criminal justice system, services addressing civil issues related to criminal
justice, or civil tort litigation often represent the only forms of legal relief available
to the other rape victims. However, most rape victims are not involved in civil tort
litigation, and do not have access to attorneys who can address their needs. To
provide this group of victims legal counsel to address matters of sexual assault,
lawyers need to (1) be educated on sexual assault and the inadequacies of the legal
system in dealing with it, (2) get trained in new areas of law, (3) collaborate with
sexual assault service providers that offer coordinated, multidisciplinary services
responsive to the complexities of sexual assault, and (4) work to identify and
involve the existing legal services resources in the community.

Arnold H. Loewy, Statutory Rape in a Post Lawrence v. Texas World, 58 SMU L.
REv. 77 (2005).

Under Lawrence v. Texas, homosexuals were given a constitutional right to
sexual intimacy in the privacy of their homes. The author proposes that the case
stands for the broader notion that all adults have the constitutional right to engage
in sexual intimacy in their homes, regardless of their marital status. Although the
holding in Lawrence is limited to the constitutional rights of adults, the author
considers whether it should also be a constitutional defense to statutory rape
prosecutions. The author presents a hypothetical in which a young man engages in
consensual sex with an underage female whom he mistakenly believed was an
adult. In this hypothetical, a third party could prosecute the man for statutory rape,
even though this man's actions should be as blameless as a homosexual's actions
post-Lawrence. The author concludes that to prevent criminal liability for such
blameless mistakes, statutory rape cases should allow for a mistake of age defense,
and statutory rape should not be a strict liability offense.
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Jessica Ann Orben, Connecticut Department of Public Safety v. Doe: Sex
Offenders' Due Process under "Megan's Law" and the Effectiveness of Sex
Offender Registration, 36 U. TOL. L. REv. 789 (2005).

This article examines the negative impact that sex offender registration laws
have on registered sex offenders and the community. The Connecticut Department
of Public Safety v. Doe held that it was constitutional to deny hearing rights to
sexual offenders on the issue of their dangerousness before the addition of their
names to a public registry. The author highlights the danger this decision presents
in under-protecting the public and over-penalizing some offenders. Sex offender
registries create a false sense of security since they reinforce the myth that sexual
offenses will be committed by strangers rather than family members or friends, and
registered offenders represent only a small fraction of actual offenders. The
registry information is also used for purposes other than the intended purpose of the
statute, including the location of offenders for purposes of harassment or violence.
Despite the Supreme Court's finding to the contrary, the author argues that
dangerousness is necessarily an essential element of these statutory schemes
because the aim is to protect the public from re-offenders, and that hearings to
determine the dangerousness of each offender are necessary to meet statutory goals.

Kathryn M. Reardon, Acquaintance Rape at Private Colleges and Universities:
Providing for Victims' Educational and Civil Rights, 38 SUFFOLK U. L. REv. 395
(2005).

Statistics show that young women attending college are at a significantly
higher risk of sexual assault than the rest of the population. The author explores
the existing duties and obligations placed upon schools by virtue of the Jeanne
Clery Disclosure of Campus Security Policy and Campus Crime Statistics Act
(Clery Act), the Family Rights and Privacy Act (FERPA), and Title IX of the
Education Amendments to the Civil Rights Act (Title IX). The author discusses
the types of policies that should be implemented by schools to best deal with sexual
assault, and suggests that schools should adopt an aggressive stance against sexual
assault by implementing clear and publicly available policies that have strong
sanctions and fair grievance procedures. Furthermore, the author advocates that
schools provide easy access to information about sexual assault, appropriate
medical and psychological care for victims, and interim publications about
precautions that help protect both the victim and the accused.
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Stephen Schulhofer, Sex in the Twilight Zone: When Sex Is Unwanted But Not
Illegal, 38 SUFFOLK U. L. REv. 415 (2005).

This article describes six circumstances in which unwanted and abusive sex is
not prosecutable under current law. The author explores reasons for these
outcomes, including the leniency of state laws as to consent, and the requirement in
most states that the aggressor must use physical force. Beyond the inadequacies of
the statutory language, the author posits that the key underlying issue common to
these six situations is the devaluation of sexual autonomy. The author advocates an
approach in which sex will not be considered rape only if there is actual, genuine
permission. Finally, the author identifies the consequent inhibitions on sexual
freedom of such an approach.

Kelly Schwab, The Sexual Exploitation of Children: Suppressing the Global
Demand and Domestic Options for Regulating Prostitution, 13 TUL. J. INT'L &
COMp. L. 333 (2005).

Children enter prostitution in both developing and developed countries for a
variety of reasons, including coercion, drugs, and trafficking. There exists a great
need for the monitoring and prevention on the part of both sending countries that
have a large trafficking or sex trade in children, and receiving countries that partake
either through sex tourism or other means. In the wake of the December 2004
tsunami, the need for regulation is even more pressing because of the problem of
vulnerable children left homeless or parentless. The author explores the reasons
that children go into prostitution in the first instance and proposes ways to address
these issues so that fewer minors enter prostitution. Supply and demand for a sex
trade is an inevitable social problem that governments must recognize;
criminalizing the sex trade arguably contributes to many associated social ills, such
as increased vulnerability and child entry. By decriminalizing the sex trade, the
author contends that a systematic, regulated, consensual sex trade may emerge, and
countries may monitor the trade more closely and thus ensure less abuse of drugs
and children, as well as reduce sexual health problems.

Ilene Seidman & Susan Vickers, Beyond Prosecution: Sexual Assault Victim's
Rights in Theory and Practice, 38 SUFFOLK U.L. REv. 467 (2005).

This article focuses on the history of society's reaction to state and federal
rape shield laws, which the authors acknowledge as a positive response to the crime
of rape, but which ultimately failed because the laws have not led to an increase in
arrest, indictment, or conviction rates in rape cases. The rape shield laws have not
been effective because although rape laws have changed, society's attitudes about
the role of gender in sexual relations have not. The ineffectiveness of the rape
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shield laws has resulted in acquaintance rape victims encountering the same
obstacles they had encountered prior to the enactment of the laws, such as the
emphasis on the victim's dress or behavior, exposure of their medical records, and
evidence of the trauma of physical assault. In order to eliminate the defense of
implied consent in rape cases, the authors suggest that a definition of consent
should be developed to eliminate silence as an indicator of permission and to
require verbal consent. The authors state that in order to change society's attitudes,
law enforcement of sexual assault must be heavily reported and made subject to
public examination.

Abbe Smith, The "Monster" in All of Us: When Victims Become Perpetrators, 38
SUFFOLK U. L. REv. 367 (2004).

The life of Aileen Wuornos, the woman whose story was chronicled in the
film Monster, is examined to illustrate how victims of sexual, physical, and
emotional abuse can become perpetrators themselves. The author suggests that a
troubled childhood, and a life plagued with drugs, alcohol, and prostitution, all led
Wuornos to murder seven men. Mainstream feminists and victims' rights
advocates were silent during Wuornos's capital prosecution, indicating a general
lack of sensitivity to the plight of the victim-turned-perpetrator. The "cycle of
violence" affects both men and women. The author challenges readers to make the
critical connection between "people to whom terrible things are done and people
who do terrible things."

Rachel A. Van Cleave, Sex, Lies, and Honor in Italian Rape Law, 38 SUFFOLK U.
L. REv. 427 (2005).

This article examines a controversial Italian decision concerning an alleged
rape, comparing it to a similar case from the seventeenth century. In a 1998
decision, the Italian Supreme Court overturned a rape conviction based on the
theory that jeans could not be removed without the alleged victim's assistance,
thereby creating the much-criticized "jeans defense to rape." In 1612, Agostino
Tassi was convicted of raping Artemisia Gentileschi, but also escaped meaningful
punishment. The loss of virginity shames the entire family, and diminishes the
perceived injury suffered by the victim. Despite being nearly 400 years apart, both
cases show the importance of honor in Italian society, and how notions of what
constitutes an "appropriate" response to rape may lead to disturbing results.
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Tess Wilkinson-Ryan, Admitting Mental Health Evidence to Impeach the

Credibility ofa SexualAssault Complaint, 153 U. PA. L. REv. 1373 (2005).

Many believe that there is a need to reform laws regarding the admissibility
of mental health evidence used to impeach the credibility of sexual assault
complainants. The author suggests that such reforms are needed because juries and
judges are misinformed with respect to the effect and reliability of mental health
evidence. To effectively use such evidence, the distinction between a psychotic
and non-psychotic condition, and the relationship between the condition and the
complainant's credibility, must be correctly determined and applied. The author
concludes that courts are vulnerable to prejudices that have traditionally
accompanied rape prosecutions, unless states pass laws that require courts to
establish a relevant relationship between a complainant's mental health information
and its function as evidence in a rape prosecution. Otherwise, victims of sexual
assault will have to endure continued humiliation and embarrassment as defendants

expose their private lives in an attempt to impeach their credibility as witnesses.

SEXUAL IDENTITY

Libby Adler, The Future of Sodomy, 32 FORDHAM URB. L.J. 197 (2005).

In Lawrence v. Texas, the Supreme Court struck down a Texas anti-sodomy
law, ruling it was a violation of the substantive due process guarantee of the
Fourteenth Amendment of the United States Constitution. While recognizing the
Lawrence decision as an important advance in civil rights, the author is concerned
that some language used in the opinion contains potential "hazards" to the future of
sodomy. These potential "hazards" are the Court's failure to explicitly state that

sodomy is a fundamental right under the due process clause, the Court's reliance on
the consent of the parties engaged in sodomy, the Court's emphasis on a party's
right to privacy, and the Court's assumption that the sex between the parties
contained a "personal bond." After the author provides examples of cases that
exemplify how the "hazards" in the opinion have been exploited to discriminate
against homosexuals, the author advocates a line of reasoning that would protect
actual sexual practices as opposed to groups defined by sexual practices. The
author encourages legal actors to embrace a realistic view of the foundation of the
Lawrence opinion, and to confront situations in which injustice occurs as a result of
ambiguities in the opinion.



514 CARDOZO JOURNAL OF LAW & GENDER

Susan Frelich Appleton, Contesting Gender in Popular Culture and Family Law:
MIDDLESEX and Other Transgender Tales, 80 IND. L. REv. 391 (2005).

In Jeffrey Eugenide's Pulitzer Prize winning novel Middlesex, the protagonist
Cal or Calliope ("Callie") Stephanides was mistakenly classified at birth and raised
as a girl, only to discover at puberty that she was in fact a male. The author
parallels the protagonist's fictional story with that of David Reimer, who lost his
penis because of a medical accident. David's parents were instructed to raise their
child as a girl. The author discusses legal issues raised by Middlesex, including
transsexual marriage, and the rationale for requiring one woman and one man for a
valid marriage. The author concludes with three thought experiments about how
the law might treat sex and gender in the future through the lens of Middlesex's
protagonist. The three approaches are (1) a multifactor approach, in which medical
evidence will be consulted when there is ambiguity; (2) an individual autonomy
approach, in which a person will be free to choose his or her gender; and (3) the
abolishment of gender altogether.

William J. Carney, Martha Fineman: On Feminism, Politics, and Rhetoric, 54
EMORY L.J. 261 (2005).

This article focuses on Professor Martha Fineman's treatment of the concept
of equality as an outgrowth of the foundational myth of the autonomous individual,
and Fineman's challenge as to whether it is sufficient to ensure equality in these
modem times. The author argues that it is unfair to characterize the concept of
equality as part of the foundational myth, since it was not promised in the
Declaration of Independence or embodied in the Constitution. Moreover, the
vagueness in the concept of equality is a product of competing interpretations of the
Equal Protection Clause. Furthermore, the author argues that Professor Fineman's
dissatisfaction with the promise of equal treatment and the advocacy of substantive
equality fails to address the issue of individual rights and duties, as well as the
economic limitations of such a proposal. The author concludes that although there
is no substantive equality in the United States, this lack of equality does not prove a
flawed concept of equality in the law.

Aaron M. Clemens, Executing Homosexuality: Removing Anti-Gay Bias from
Capital Trials, 6 GEO. J. GENDER & L. 71 (2005).

This article focuses on the essential role of juries and explores the effect of
the anti-gay bias on the ultimate decision of a capital juror. The author addresses
the importance of the responsibility placed upon a juror to decide whether to punish
a peer by death. To ensure an impartial trial in death penalty cases, particularly
where the sexual orientation of a party is at issue, it is the constitutional duty of the
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courts to uncover anti-gay bias among jurors and potential jurors. Both the Sixth
and Fourteenth Amendments of the Constitution afford a defendant accused of a

capital crime the right to a fair trial before a jury that is free of bias, especially

those biases relating to race, religion, and sexual orientation. While acknowledging

the difficulties of alleviating bias through the voir dire process, the author

concludes that a capital case should not be heard by jurors who may have anti-gay

bias, as it would result in an unjust guilty verdict or execution.

Frank B. Cross, 2005 Survey of Books Related to the Law: Gay Politics and

Precedents: Gay Rights and American Law by Daniel R. Pinello, 103 MICH. L.

REv. 1186 (2005).

The author reviews the book Gay Rights and American Law by Daniel R.

Pinello. The book includes an empirical study of the factors affecting court

decisions in the area of gay rights, including the judges' political, religious, cultural

background, and attitude toward legal precedent. Furthermore, the study also

considers the influence of institutional factors, such as lobbying and the states'
methods of judicial selection. The reviewer suggests that the book provides

insufficient analysis of the ways in which these factors affect judicial decision-
making, but it is nonetheless an important work of scholarship in the area of

judicial decision-making and the interrelationship of law and politics.

John G. Culhane & Stacey L. Sobel, The Gay Marriage Backlash and Its Spillover
Effects: Lesson from a (Slightly) "Blue State", 40 TULSA L. REv. 443 (2005).

This article explores the backlash against recent gains made by lesbian, gay,

bisexual, and transgender ("LGBT") activists. The authors examine the issue first
at a national level, and conclude that the backlash, while real, has been overstated.
They then narrow their focus to the Pennsylvania state legislature, and examine the

negative reception of various proposals that limit the rights and protections of the

LGBT community. The authors assess some of the strategies proposed by LGBT
activists to progress beyond the backlash. The authors advocate an approach that

focuses on building alliances outside the LGBT community, educating the public,

and embracing not only gains on the specific issue of marriage, but also the
incremental expansion of LGBT rights more generally.

Dariiel Gordon, Gay Rights, Dangerous Foreign Law, and American Civil
Procedure, 35 MCGEORGE L. REv. 685 (2004).

This article uses Justice Kennedy's opinion in Lawrence v. Texas to illustrate

the positive role that foreign law should play in applying constitutional rights to the
area of sexual freedom. Despite the major obstacles in overruling Bowers v.



516 CARDOZO JOURNAL OF LAW & GENDER

Hardwick and fashioning a constitutional doctrine that protects gay and lesbian
sexual liberty, Justice Kennedy focused on the status of the law during the second
half of the twentieth century. He relied on foreign law to show that the U.S would
be complying with international legal and moral norms by constitutionally
protecting the right to engage in homosexual activity in the privacy of one's home.
Although Justice Scalia strongly objected to the use of foreign law as a source for
American law, the author demonstrates that two fundamental civil procedure
decisions were based largely on international and foreign law. Thus, Justice
Scalia's objections in Lawrence are misplaced, and the author concludes that
looking to foreign precedent is one way to further the legal protections available to
homosexuals in the U.S.

Peter A. Hahn, The Kids Are Not Alright: Addressing Discriminatory Treatment of
Queer Youth in Juvenile Detention and Correctional Facilities, 14 B.U. PUB. INT.
L.J. 117 (2004).

Queer youth face many struggles in our society, and these struggles lead to a
higher likelihood of entering a juvenile justice system that is not responsive or
sensitive to their unique needs. The author details the societal plight of queer youth
that leads to juvenile detention and correction facilities, where the youth are
subjected to unequal and harassing treatment by both staff and peers. The author
addresses the legal avenues that may be used to press for reform in the federal and
state legislature and court systems. The author concludes that courts and
legislatures must take note of the concerns of queer youth and make law to reform
the juvenile detention and correction system.

Donald H.J. Hermann, Pulling the Fig Leaf off the Right of Privacy: Sex and the
Constitution, 54 DEPAUL L. REv. 909 (2005).

This article analyzes the jurisprudence of the U.S. Supreme Court regarding
constitutional protection from state regulation of sexual behavior. Throughout the
history of the Court's decisions in the areas of abortion rights, anti-contraception
laws, and sodomy statutes, the justices have often conservatively framed the issue
of sexual behavior in terms of a sexual relationship within marriage alone. The
judiciary has been reluctant to apply due process analysis to issues such as same-
sex, recreational, or non-procreational sexual freedom. The author concludes that,
in Lawrence v. Texas, the Court recognized the adults' right to sexual intimacy, and
rejected statutory and judicial restrictions of such right based solely upon moral
grounds.
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Jessica Knouse, Using Postmodern Feminist Legal Theory to Interrupt the
Reinscription of Sex Stereotypes through the Institution of Marriage, 16 HASTINGS

L.J. 159 (2005).

Marriage, as a legal institution, has propagated and promoted gender
stereotyping, and may even be viewed as a formal codification of sex stereotypes.
Today's society has created a system of categorization, where a person's anatomy
not only determines his or her gender, but also determines the characteristics of that
person's personality, behavior, desires, and sexual orientation. Individual identity
is a product of these socially-constructed categories, and society pressures its
members to find a fit among them. Marriage in particular codifies sexual
orientation and perpetuates the stereotyping, normalization, and repression that
results from societal pressures. The author concludes that in order to end sex
stereotyping, the institution of marriage should be abolished, rejecting the idea of
expanding it to include "alternative relationships." The author proposes to
substitute marriage with a "de-sexualized regime" so that "all types of couples"
may declare interdependency and gain recognition by the state without being forced
to assimilate to the current societal norm of a nuclear family.

Joseph Landau, "Soft Immutability" and "Imputed Gay Identity": Recent
Developments in Transgender and Sexual-Orientation-Based Asylum Law, 32
FORDHAM URB. L.J. 237 (2005).

This article explores the development in transgender and sexual-orientation-
based asylum law in light of recent Ninth Circuit decisions. The author notes that,
prior to these recent developments, asylum law protections involving sexual
orientation and sexual identity-based persecution extended only to those who could
be categorized as members of a recognized social group, which meant primarily
those who could identify as lesbians or gay men; transgender individuals were
excluded from such recognition, and thus, from similar protections. However, with
increasing understanding that transgender individuals are just as likely to suffer
from the same persecution as lesbian and gay men based on their "imputed" sexual
identity, or rather, others' perception of them as gay or lesbian, the decisions of the
Ninth Circuit appear to have opened the door for according eligibility for refugee
status to transgender individuals. In conclusion, the author recommends litigation
strategies for successful claims by transgender individuals seeking refugee status,
whether within or beyond the review of the Ninth Circuit.
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Carlo A. Pedrioli, Lifting the Pall of Orthodoxy: The Need for Hearing a Multitude
of Tongues In and Beyond the Sexual Education Curricula at Public High Schools,
13 UCLA WOMEN'S L.J. 209 (2005).

As a result of the inability of sexual minorities to fit into heteronormative
culture, they face more difficulty and hardship than other high school students,
including increased societal pressure, peer pressure, harassment, ostracism,
depression, and a higher risk of contracting STDs. Sexual minority high school
students often face adversity in their family lives as well, including parental
disapproval, intolerance, and expulsion from the household, which has led to the
increase of homeless sexual minority teens. Furthermore, suicide is the leading
cause of death among sexual minority youth. The author explains that teens in this
group are not receiving the support that they desperately need, and suggests that
high schools actively address the challenges sexual minority teens face so as to
ameliorate the situation in a manner that would not violate the First and Fourteenth
Amendments. The author concludes that in order to prohibit discrimination based
on sexual orientation, schools should form support groups, invite speakers to talk
about issues confronted by sexual minority youths, discuss sexual orientation
perspectives in class when appropriate, institute diversity training for teachers, and
instate non-discrimination policies in schools.

Robert E. Rains, Legal Recognition of Gender Change for Transsexual Persons in
the United Kingdom: The Human Rights Act of 1998 and "Compatibility" with
European Human Rights Law, 33 GA. J. INT'L & COMP. L. 333 (2005).

Until recently, the legal system in the United Kingdom looked only to
biological sex at birth to determine eligibility for marriage, which makes it
impossible for many post-operative transsexuals to have their marriages
recognized. The author traces the passage of the Gender Recognition Act 2004 in
the U.K., which requires recognition of acquired gender, to the incompatibility of
the existing British law and the terms of the European Human Rights Act of 1998.
The comparison of the approach of British law with that of American law leads to
the author's conclusion that the latter is unsatisfactory and inconsistent. The author
also argues that the chromosomal approach to gender is an inappropriate one.
Finally, the author asserts that the legal status of transsexual persons in the United
States needs to be addressed, both for humanitarian and practical reasons.
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Michael L. Rosin, Intersexuality and Universal Marriage, 14 LAW & SEXUALITY

51(2005).

Marriage, defined as a union between one woman and one man, provides the
basic civil right of marriage to people who may first be defined as a man or a
woman. The author argues that marriage should be more generally defined as the
right of any two unmarried adults to join in one union, as long as they are not
closely related. Attempts to classify all human beings into two groups--either
male or female-will fail because not all humans can be classified into those two
groups. In the past five years, two separate American courts have given different
answers to the question of who is a woman and who is a man. The author
questions the reason that one's inability to perform a reproductive sexual act should
be determinative of one's ability to get married if the state cannot compel couples
to consummate their marriages with such an act.

Michael B. Shortnacy, Sexual Minorities, Criminal Justice, and the Death Penalty,
32 FORDHAM URB. L.J. 231 (2005).

The author posits that there is pervasive bias in the legal system against
lesbian, gay, bisexual, and transgender (LGBT) individuals. Research of bias
against sexual minorities is rarely studied and discussed, but there are two studies
that document incidences of such bias in the legal system. The legal community
should devote more resources to address this problem. Bias against sexual
minorities may encourage the imposition of death sentences for such individuals
found guilty of capital crimes, as evidenced by incidences where prosecutors
invoked jurors' biases against sexual minorities to seek the death penalty for
convicted LGBT individuals. The LGBT community should advocate for LGBT
capital defendants who are sentenced to death because the sentence is partially due
to their status as sexual minorities.

Lior Jacob Strahilevitz, Consent, Aesthetics, and the Boundaries of Sexual Privacy
after Lawrence v. Texas, 54 DEPAUL L. REv. 671 (2005).

This article examines consent through an information privacy approach, and
divides privacy into social and spatial aspects. Through this framework, the author
discusses various scenarios along the spectrums of social interaction, and public
and private space to illustrate how society's interest in the regulation of sexual
activity is dependent on the position of the scenario on the map. The society's
interest is justified by the use of three negative externalities: (1) exposure of non-
consenting adults and children; (2) greater negative secondary effects; and (3) pure
aesthetic harms. The author argues that under this rubric, the scenario of multiple
consenting people exposed to a sex act in a semi-public space is constitutionally
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protected. However, the state may still exert authority over such a scenario if it
coincides with one or more negative externalities.

Anne Tamar-Mattis, Implications of AB 458for California LGBTQ Youth in Foster
Care, 14 LAW & SEXUALITY 149 (2005).

AB 458, the Foster Care Nondiscrimination Act, is the first piece of
legislation designed to protect lesbian, gay, bisexual, transgender, and queer
("LGBTQ") youth from discrimination in the foster care system. While AB 458 is
relatively new and case law is rare, the courts have previously offered protections
on the basis of race or sexual orientation in similar contexts. For example, courts
have required schools to protect LGBTQ students from harassment, and ensured a
non-hostile work environment for LGBTQ employees. These cases may be used as
guidelines to predict the courts' interpretation of AB 458. The author posits that
AB 458 should be utilized to protect LGBTQ youth from harassment, inappropriate
placement with families ill-suited to handle LGBTQ children, religious coercion,
and subjection to surgical repairs of their identity. Moreover, it is imperative that
LGBTQ youths are allowed to participate in after-school activities in the same way
as their non-transgender or heterosexual peers. While the courts should be used to
stem discrimination, the author concludes that advocates need to delineate the
discrimination against LGBTQ youths and work to redress their needs within the
foster care system.

Ronald Turner, Traditionalism, Majoritarian Morality, and the Homosexual
Sodomy Issue: The Journey from Bowers to Lawrence, 53 U. KAN. L. REv. 1
(2004).

The author provides an overview and survey of the Court's use of tradition in
cases involving the Due Process Clause and the Equal Protection Clause,
specifically in cases searching for answers to contemporary constitutional questions
in the legal context and perspective as of 1791, 1868, and specified points
thereafter. The article emphasizes the way in which views embraced by
majoritarian morality, namely sexual morality, are reflected in the legal
prohibitions of certain sexual conduct. Considering democracy, constitutional
government, and the limits of majority rule, the author discusses morality and
morality legislation, line-drawing between moral and immoral, and the
longstanding debate over the asserted immorality of homosexual conduct. As
evidenced by the Bowers and Lawrence decisions, the Court has shifted from a
traditionalist and moral majority analysis of the constitutionality of laws
criminalizing homosexual sodomy to a modem and minority-protective analysis
under the Due Process Clause.
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Brad S. Weinstein, Note, A Right with No Remedy: Forced Disclosure of Sexual
Orientation and Public "Outing" under 24 U.S. 1983, 90 CORNELL L. REv. 811
(2005).

Under 42 U.S.C § 1983, people are not without legal remedy when they fall
victim to public outings, threats of disclosure, and forced disclosures of sexual
orientation by government officials. This note introduces the reader to the
circumstances surrounding the suicide of Marcus Wayman after police officers
threatened to "out" him to his family. Wayman's mother subsequently brought a
civil rights suit before the federal courts. While section 1983 does provide some
legal remedies, there remain barriers to recovery, such as those of establishing that
the aggrieved parties suffered a constitutional violation, and designing a remedial
structure for courts to determine the appropriate amount of compensation to award
injured parties. The author's conclusion acknowledges that while tolerance may
help resolve forced disclosure suits in the future, it is still an idealistic solution.
The author believes that courts should set forth a clear remedial scheme for injured
parties under section 1983.

Jeffrey A. Williams, Re-Orienting the Sex Discrimination Argument for Gay Rights

After Lawrence v. Texas, 14 COLUM. J. GENDER & L. 131 (2005).

This article examines the incompatibility of two different arguments for

protecting gay rights-sex discrimination and sexual orientation discrimination-

and proposes a theory under which both may be viewed and utilized without

conflict. Although sex discrimination theory provided an avenue for invalidating
homosexual-unfriendly legislation during a time when applying constitutional
protection to homosexuals as a class was unpopular, sexual orientation

discrimination theory is gaining ground with decisions such as Lawrence v. Texas.
However, as it stands, it is legally incompatible for a court to analyze two systems

of bias concurrently under Equal Protection jurisprudence. The author identifies
this incompatibility as a socially artificial distinction and proposes a theory of

intersectionality, which would require the Equal Protection analysis to move

beyond these distinctions by recognizing the intersection of multiple systems of
bias. This approach would more accurately address bias as it exists in the world,
resolve the differing legal standards applied in these cases, lead to coalition

building, and reach minority groups within the Queer community.
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WORKPLACE DISCRIMINATION & HARASSMENT

Brietta R. Clark, Erickson v. Bartell Drug Co.: A Roadmapfor Gender Equality in
Reproductive Health Care or An Empty Promise?, 23 LAW & INEQ. 299 (2005).

Although the gender link between pregnancy, birth control, and being a
woman seem obvious enough, it was not until Erickson v. Bartell Drug Co. was
decided in 2001 that a federal district court held that an employer's decision to
exclude prescription contraceptives from its prescription benefits plan was sex
discrimination in violation of Title VII of the Civil Rights Act, as amended by the
Pregnancy Discrimination Act (PDA). Still, certain gaps in coverage continue to
be problematic, such as the oft-rejected employers' option of purchasing
contraceptive coverage, and the interpretation of ERISA exempting self-insured
employers from state mandates for benefits. The author analyzes the insurance
industry's cultural bias and pattern of discrimination against women, employers'
convenient compliance, and the health, emotional, and socioeconomic
consequences of the discriminatory conduct. Erickson, however, offers hope for a
more powerful interpretation of Title VII and the PDA by adopting a more
meaningful disparate impact analysis, which refuses employers' managerial
discretion in light of pregnancy-based discrimination, and recognizes the exclusion
of reproductive health coverage as discriminatory against women.

Andy Gaunce, Rethinking In Re Busch: Bankruptcy Discharge of Sexual
Harassment Judgments Under Section 523(A)(6), 56 S.C. L. REV. 645 (2005).

This note addresses the issue of whether the victim of sexual harassment
becomes the creditor of the sexual harasser's estate in a bankruptcy proceeding.
The court in Busch held that if the actions underlying the sexual harassment verdict
were not willful, then the debt may be discharged. The court incorrectly applied
the Geiger standard to find that the harasser's actions were not willful. Prior to the
Supreme Court decision in Geiger, most bankruptcy courts held that sexual
harassment was willful and therefore could not be discharged in a bankruptcy
proceeding. Geiger eliminated the "deliberate and intentional" test and replaced it
with a test of whether the debtor specifically intended to injure the plaintiff. Case
law following Geiger indicates that courts are still implementing the "deliberate
and intentional" test. South Carolina has yet to hear a case in which a debt arising
from a sexual harassment judgment must either be enforced or discharged. The
author suggests that the South Carolina courts should reject the Busch court's
interpretation and align with the majority of courts which have held that a sexual
harassment verdict may not be discharged.
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L. Camille Hebert, The Disparate Impact of Sexual Harassment: Does Motive
Matter?, 53 KAN. L. REV. 341 (2005).

This article focuses on the usefulness of allowing both disparate treatment
and disparate impact theories in Title VII sexual harassment claims. The author
discusses the Court's historical unease at allowing sexual harassment claims under
Title VII, and the subsequent confusion as to the actionable causes after the
eventual adoption of sexual harassment under the purview of Title VII protection.
The author questions whether the courts accurately understand the nature of sexual
harassment claims, particularly as related to the predominant concern with intent
and motive in these claims. The author argues that even though courts traditionally
have only recognized disparate treatment causes of action for sexual harassment,
plaintiffs should be allowed to bring disparate impact claims either in place of or in
addition to the disparate treatment claims. The author concludes that motive does
matter, but consistent with Supreme Court precedent, motive need not be a
necessary element of either a disparate treatment or disparate impact claim for
sexual harassment under Title VII.

Linda Kelly Hill, The Feminist Misspeak of Sexual Harassment, 57 FLA. L. REV.
133 (2005).

Feminist legal theory has the ability to influence future laws regarding sexual
harassment, and the author challenges feminists to recognize that harassment
occurs in non-traditional contexts. The author notes that the origin of feminist legal
theory began with the landmark case of Meritor Savings Bank FSB v. Vinson,
where the Supreme Court recognized that sexual harassment in the workplace
creates a hostile environment and limits productivity. The author analyzes the
trends in feminist theory-liberal feminism, where women ask to be treated like
men; cultural feminism, where women celebrate their differences and enjoy their
autonomy; and radical feminism, where women focus on the debate of male
domination and the subordination of women in societal roles etched out by men.
The author argues it is feminist misspeak to focus on sexual harassment as a
reflection of male dominance and female subordination, and urges activists to
lobby for new jurisprudence that re-conceptualizes roles and that envisions
different treatments of sexual harassment cases. The author recognizes the power
of feminist theory to influence future laws in both opposite-sex and same-sex
contexts, and advocates elimination of the feminist misspeak of sexual harassment.
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Debbie N. Kaminer, The Work-Family Conflict: Developing a Model of Parental
Accommodation in the Workplace, 54 AM. U. L. REV. 305 (2004).

The author argues that existing federal law has failed to adequately
accommodate working parents. Changing demographics have resulted in work-
family conflicts, and the failure to accommodate working parents has harmed
women, men, children, society, and employers themselves. Section 701() of Title
VII mandates religious accommodation in the workplace, and should serve as a
model for legislation to mandate parental accommodation in the workplace.
Interpretive issues have arisen over the meaning of "reasonable accommodation"
and "undue hardship" in § 7010) cases. The author discusses the terms as defined
in her proposed statute to mandate the accommodation of parents in the workplace.

Majorie E. Kornhauser, Rooms of Their Own: An Empirical Study of Occupational
Segregation by Gender among Law Professors, 73 UMKC L. REV. 293 (2004).

The author discusses the results of a thirteen-year study by the Association of
American Law Schools that examined the distribution of courses and the gender of
the professors. The study found that while the total number of women professors at
American law schools has greatly increased, women professors disproportionately
teach less prestigious "female" courses, while their male counterparts teach more
prestigious "male" courses. The author examines some causes for this gender
disparity, focusing on gender schemas, or the lens through which one interprets her
life, and stereotype threat, or the threat of being viewed through the lens of a
negative stereotype. Law schools should make a concerted effort to more evenly
distribute courses between male and female professors, not just for the benefit of
the female instructors, but to fully develop the law.

Olatokunbo 0. Laniya, Street Smut: Gender, Media, and the Legal Power
Dynamics of Street Harassment, or "Hey Sexy" and Other Verbal Ejaculations, 14
COLUM. J. GENDER & L. 91 (2005).

Despite increased awareness of sexual harassment in the workplace, many in
society are still complacent towards the harassment of women in public. The
author applies a framework known as "Naming, Blaming, Claiming" to examine
the issue of the harassment of women, looking specifically to the incidents from the
2000 Puerto Rican Day parade in New York. The term "street harassment" is used
to describe the threatening and humiliating situations where a male harasser has a
face-to-face encounter with a female stranger, and a comment or act that is not
intended to be conversational is made on the basis of gender. In addition to
blaming the perpetrator, the media is also partially responsible because of a
tendency to concentrate on the physical acts and downplay the street harassment
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leading up to the act. Current laws are insufficient to combat street harassment
because the resulting harm is not recognized as an injury and therefore not treated
as redressable in court.

Staci D. Lowell, Striking a Balance: Finding a Place for Religious Conscience
Clauses in Contraceptive Equity Legislation, 52 CLEV. ST. L. REv. 441 (2005).

Common acceptance of prescription contraceptives in U.S. society is
reflected in the growing state legislation that mandates employers to provide health
insurance to cover such prescriptions. However, some religious groups who also
act as employers continue to resist this obligation by invoking the First
Amendment, arguing that the legislation constitutes a violation of their right to
religious freedom. Many states have responded to this opposition with legislation
that contains "conscience clauses" which allow religious employers to bypass the
requirement if they meet a specific definition of "religious employer." Recently, a
group called "Catholic Charities of Sacramento" did not meet the requirements of
the four-prong test in California's conscience clause. The group subsequently
challenged the constitutionality of the statute. The author argues that the outcome
of this case may have significant impact nationwide, affecting both state and
federal legislation on the issue.

Megan E. Mowrey & Virginia Ward Vaugh, Employer Liability for Sexual
Harassment Culminating in Constructive Discharge: Resolving the Tangible
Employment Action Question, 14 S. CAL. REv. L. & WOMEN'S STUD. 25 (2004).

In 1998, the Supreme Court's decision in Burlington Industries, Inc. v.
Ellerth created an affirmative defense for employers in sexual harassment cases in
which the employee had suffered no "tangible employment action" such as
discharge or demotion. The Court's decision left an important issue unresolved-
whether resignation of an employee due to intolerable working conditions that were
the result of sexual harassment ("constructive discharge") is classified as "tangible
employment action." The author discusses the resulting split in circuit court
decisions regarding this classification by providing examples of cases in which
some courts held that constructive discharge is a tangible employment action and
others did not. In Pennsylvania State Police v. Suders, the Supreme Court clarified
the ambiguity, holding that in circumstances where the harassed employee
complains about his or her treatment, constructive discharge is generally considered
a tangible employment action if the company does not attempt to correct the
situation. The author concludes that the circuit courts therefore have a clearer
framework to deal with sexual harassment claims that involve a constructively
discharged employee.
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Nancy J. Reichman & Joyce S. Sterling, Sticky Floors, Broken Steps, and Concrete
Ceilings in Legal Careers, 14 TEX. J. WOMEN & L. 27 (2004).

While the number of women entering the legal profession has increased
dramatically since the 1970s, this increase is not equivalently reflected in job
equality. According to studies by the Colorado Bar Association, there continues to
be significant disparity between the sexes in pay, promotion, and retention, even
while accounting for variables such as length of time in the profession. The authors
attempt to explain how gender affects perceptions of productivity and professional
reputation. Some changes must take place to ensure advancement towards gender
equity: women who have been in the profession the longest must take the lead in
advocating for gender equality; firms should examine their decision-making with
regard to male and female attorneys; and the legal practice as a whole should
promote a healthy balance between work and life.

Michael Sachs, The Mystery of Title VII: The Various Interpretations of Title VII as
Applied to Homosexual Plaintiffs, 19 WIs. WOMEN'S L.J. 359 (2004).

This article focuses on the divergent holdings of various circuit courts
regarding sexual orientation harassment claims under Title VII employment
discrimination. The author notes that the courts are split when dealing with cases
where either the plaintiff is homosexual, or the harasser believes the plaintiff is
homosexual. The author contends that many of these decisions are weak and too
difficult to apply because they focus on subjective tests such as the harasser's
knowledge of the plaintiffs orientation, and because there are different burdens of
proof for homosexual and heterosexual plaintiffs. However, the author argues that
a s compared to other divergent holdings, the rationale in Rene v. MGM Grand
Hotel is superior because the sexual orientation of the plaintiff was found to be
irrelevant there, and as such, the Ninth Circuit properly focused on the actions of
the harasser. Therefore, the author concludes that even though the Supreme Court
denied certiorari in Rene, the other circuits should examine and adopt Rene's
approach to sexual orientation discrimination in order to settle the issue in a way
that is fairer and truer to the spirit of Title VII discrimination claims in general.

Kathryn M. Stanchi, Who Next, the Janitors? A Socio-Feminist Critique of the
Status Hierarchy of Law Professors, 73 UMKC L. REv. 467 (2004).

This article exposes a hierarchy based on privilege and gender discrimination
in law school faculties, and includes a critical examination by legal academics on
how the role and treatment of legal writing professors within a law school faculty
contributes to this inequality. This situation is analyzed under two basic theories of
interpretation-social inequality theory, which considers status hierarchies; and
feminist theory, which considers the specific hierarchy built around gender. The
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legal writing profession is predominately made up of women and is consistently
treated as "less than" the traditional law faculty. Legal writing professors struggle
with economic disparities as well as non-economic disadvantages, such as
segregation and lack of academic freedom. Law professors should examine the
situations in their own schools and work to remedy any such status hierarchy.

Joan C. Williams, Hibbs As a Federalism Case; Hibbs as a Maternal Wall Case, 73
U. CIN. L. REv. 365 (2004).

Despite the perception of being hostile to employee rights, the Rehnquist
court ruled in favor of a state employee's ability to sue his employer under the
Family and Medical Leave Act ("FMLA") in Nevada Department of Human
Resources v. Hibbs. In terms of federalism, Hibbs was surprising, given the
Court's reputation for insulating states from liability. However, as a maternal wall
case, Hibbs was unsurprising because it reflected a growing trend of even the
conservative justices on the Court to protect family values by affording parents the
ability to collect damages under the FMLA. The author argues that parents who
face discrimination should use the courts as a means of redress because recent
evidence shows that the courts have become increasingly sympathetic and are
likely to rule in their favor. The author further suggests that legal scholars should
consult both sociological and legal literature regarding the interaction between the
law and social norms to better understand the importance of the legal decisions in
favor of parents.

Lauren Winters, Partners Without Power: Protecting Law Firm Partners from
Discrimination, 39 U.S.D. L. REv. 413 (2005).

The author argues that equity law partners in law firms falls within the
statutory definition of the term "employee," and should therefore be entitled to
Title VII protection from the discriminatory acts of other equity partners or the
partnership as a whole. In 2003, the Supreme Court developed a control test to
determine whether shareholders of a professional corporation fall within the
statutory definition of "employee" under laws prohibiting workplace
discrimination. However, the application of the control test to the ability of equity
and non-equity partners to bring discrimination claims against their law firms has
led to unsatisfactory results. The author proposes a three-part test based on
McDonnell Douglas Corp. v. Green to determine whether equity law partners are
protected under laws prohibiting workplace discrimination.




