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ADOPTION

Margaret F. Brinig & Steven L. Nock, How Much Does Legal Status Matter?
Adoptions by Kin Caregivers, 36 FAM. L.Q. 449 (2002)

This article describes the effect that changing an adult's legal status
from a kin caregiver to an adoptive parent has on a child. The article
primarily focuses on a child from a group that lacks the tradition of relying
on extended families in times of trouble. Kinship care, or when a child is
living with relatives, is an alternative to adoption or foster care that permits a
child to maintain contact with the child's birth family. The authors compare
the well-being of children in kinship care, adoption and foster care and
conclude that kinship care should be further examined. Unless racial
distinctions are made, kinship care should not generally be viewed as a viable
option for the kinship caregiver.

Sandra Patton-Imani, Redefining the Ethics of Adoption, Race, Gender, and
Class, 36 LAW & Soc'Y REV. 813 (2002)

This article challenges the traditional notions of "choice" in adoption.
The author argues that the adoption system historically best served the
interests of white, middle-class families. She reflects that the use of "choice"
in adoption and reproductive issues mistakenly relies on an assumption that
all women have access to the same range of opportunities. The current
adoption system, which relies on the ideological "choice" of the birthmother,
does not consider her in making the crucial decisions that will affect herself,
her child, or the potential adoptive parents. The author believes that public
policies that focus on all members in the adoption process need to be
implemented with specific application to those whose fights have been
overlooked.

Deborah L. Sanders, Toward Creating a Policy of Permanence for America's
Disposable Children: The Evolution of Federal Foster Care Funding Statutes From
1961 to Present, 29J. LEGIS. 51 (2002)

The author explores the evolution of federal foster care legislation.
Congress's initial attempt to address the foster care problem in the 1961
Child Welfare Act created a problem of keeping children lingering in foster
care. By emphasizing keeping families together, the 1980 Child Welfare Act
tried to avoid having children languish in foster care. The fact that the Act
failed to meet its goals, combined with changes in social awareness, led
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Congress to focus on the safety and well-being of the child when enacting
The Adoption and Safe Families Act of 1997 (ASFA). Though it has its
weaknesses, current foster care law calls for important re-evaluation and
change. The author suggests future legislation must deal with the conflict
between welfare and foster care law.

CHILD ABUSE

Bette L. Bottoms et al., Juror's Perceptions of Adolescent Sexual Assault
Victims Who Have Intellectual Disabilities, 27 LAw & HUM. BEHAV. 205 (2003)

A psychological experiment using college students who were eligible
for jury duty in the United States found that jurors' attitudes towards mildly
intellectually disabled adolescents are not discriminatory against the alleged
victim. Attitudes of the mock jurors were generally amenable to believing
the adolescents' testimony mirroring juror attitudes towards child sexual
abuse victims. The study found that women were more likely than men, and
liberals were more likely than conservatives, to believe the intellectually
handicapped adolescents' testimony. The study also found the liberal group
was also less likely to believe that the charges were fabricated and more likely
to vote to convict the defendant than in cases where the same adolescent was
described to be of average intelligence.

Michael E. Lamb & Michelle E. Garretson, The Effects of Interviewer
Gender and Child Gender on the Informativeness of Alleged Child Sexual Abuse
Victims in Forensic Interviews, 27 LAw & HUM. BEHAV. 157 (2003)

A qualitative analysis of forensic interviews conducted with alleged
victims of child abuse revealed that the gender of both the interviewer and
the interviewee affect the amount of information that is solicited during the
interview. Female interviewees provided more detailed information than
their male counterparts whether interviewed by a male or female interviewer.
Female interviewers solicited more information than their male counterparts
whether they were interviewing male or female interviewees. However, the
effects of gender are minimized when structured interview protocols were
implemented and followed.
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Jennifer R. Meiselman Titus, Comment, Adding Insult to Injury:
California's Cruel Indifference to the Developmental Needs of Abused and Neglected
Children From Birth to Three, 39 CAL. W. L. REv. 115 (2002)

Babies' healthy brain development depends largely on their receiving
proper nurturing and interaction for the first three years of their lives.
Because of this, abuse or neglect during this time can cause children to have
developmental, learning and social problems. While California has Early
Intervention (EI) programs to provide developmental services for children,
the criteria include only biological risk factors and are cumulative. The
author argues that because abuse and neglect can so significantly affect
children's development, and because it can be corrected with early
intervention removal from the home, abuse or neglect should also qualify
children for EI, which can be very effective in these situations. The author
also believes that these children should have developmental screenings, be
given an educational advocate and receive services at only one El center to
emphasize stability.

CIVIL RIGHTS

Robert T. Downs, Note, The Right to Procreate While Incarcerated: A Look at
the 'Obvious' Dfferences Between Male and Female Inmates, 12 S. CAL. REV. L. &
WOMEN'S STUD. 67 (2002)

Traditionally, courts have agreed with prison officials and denied both
female and male inmates the right to procreate through artificial means or
any other unconventional manner during imprisonment. The author argues
that although the right to procreate is not a fundamental one, an across the
board denial of the right is unnecessary. The author proposes a case-by-case
regulatory process devised by the prison system to determine when to grant
an inmate's request to procreate. Prison officials should consider the
individual inmates' circumstances in assessing whether to permit the inmate
to procreate while incarcerated. The prisons will consider certain factors
such as age, possibility of sterility, financial ability and likelihood of escape in
making such determinations.
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Jaime Escuder, Comment, Prisoner Parents: An Argument for Extending the
Right to Procreate to Incarcerated Men and Women, 2002 U. CHI. LEGAL F. 271
(2002)

The author argues that the right to procreate in prison should be
guaranteed to both male and female prisoners. While the Supreme Court
has established that procreation is a fundamental right, states may curtail the
procreation rights of prisoners. The appellate courts have considered the
rights of male prisoners to inseminate their spouses. However, the prison
system argues that a comparable right for female inmates would be an
onerous burden on the penal system. The author counters that procreation
would not impermissibly impose on a prison's ability to administer itself, and
that the Equal Protection Clause requires states to extend this right to female
prisoners.

James Allon Garland, Breaking the Enigma Code: Why the Law has Failed to
Recognize Sex as Expressive Conduct Under the First Amendment, and Why Sex
Between Men Proves That it Should, 12 LAW & SEXUALITY 159 (2003)

This article argues that sex is an act of expression entitled to protection
under the First Amendment. The author surveyed 1,400 gay men and
coupled the results with a larger scientific study of gay, lesbian and bisexual
people. He concludes that many same-sex couples attach significance to
nonverbal conduct for communicating intimate ideas, which proves that gay
sex is not simply hedonistic. Combining the jurisprudence on both sexuality
and expressive conduct, a claim of First Amendment protection for sexual
expression can be supported by modern case law. Specifically focusing on
the Supreme Court's decision in Boy Scouts of America v. Dale and its
contribution to First Amendment law, the author argues that the Boy Scouts
decision strengthens the claim that sex deserves to be recognized as
expressive conduct.

Linda C. Morrison, The National Association of Women Judges: Agent of
Change, 17 Wis. WOMEN's L.J. 291 (2002)

From 1979 to 1989, significant changes were made to the U.S. judiciary,
specifically the creation of the National Association of Women Judges
(NAWJ). The NAWJ, in cooperation with the National Women's Political
Caucus and the Legal Defense and Education arm of the National
Organization for Women, conducted studies of gender bias in the court
system. Thirty-four gender bias task forces across the nation recommended
changes in the court system, which have resulted in significant advancements
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of women in the legal profession and society.

Brad R. Roth, The CEDAW as a Collective Approach to Women's Rights, 24
MICH.J. INT'LL. 187 (2002)

This article proposes that Convention on the Elimination of All Forms
of Discrimination Against Women (CEDAW) goes further than any prior
treaty in establishing an international egalitarian standard. However,
applying this standard is inhibited by the conflict of two conceptions of
freedom: the concept of freedom as ability to attain a universal good, and
the concept of freedom as ability to choose one's own good. The CEDAW
leans towards the former, imposing international standards to eliminate non-
egalitarian cultures and its application imperils a number of freedoms. In
the United States, the CEDAW conflicts with the more choice-oriented view
of the Constitution. The author reaches no conclusion as to how to
reconcile this conflict, except that it should be through democratic debate.

Gila Stopler, Countenancing the Oppression of Women: How Liberals Tolerate
Religious and Cultural Practices that Discriminate Against Women, 12 COLUM. J.
GENDER & L. 154 (2003)

Seemingly liberal states allow religious and cultural groups to oppress
women under the guise of promoting human rights. Factors, including
familial ideology, capitalism and women's lack of political power, only
perpetuate the problem. The author argues that state intervention is needed
to prohibit practices that disadvantage women and will assist in providing
mandatory education to prevent women from being led to believe that
female oppression does not exist.

CUSTODY, VISITATION & DIVORCE

Rachel D. Costa, Comment, Now I Lay Me Down To Sleep: A Look At
Overnight Visitation Rights Available to Incarcerated Mothers, 29 NEW ENG. J. ON

CRIM. & CIV. CONFINEMENT 67 (2003)

This comment criticizes prison programs that allow the children of
convicted women to spend the night in jail with their mothers. Although the
goal of such programs is to maintain a relationship between the incarcerated
mother and her child, the author suggests that these programs do more
harm than good. The author analyzes alternative programs that do not
involve overnight visitation and suggests that such programs reach the goal
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of maintaining contact between the incarcerated mother and her child and
avoids the problems associated with overnight visitation. The author
concludes that overnight visits are inappropriate and counterproductive, but
that alternative visitation programs exist that will benefit both mother and
child.

Thomas A. Gionis & Anthony S. Zito, Jr., A Call for the Adoption of Federal
Rule of Evidence 702 for the Admissibility of Mental-Health Professional Expert
Testimony in Illinois Child-Custody Cases, 27 S. ILL. U. L.J. 1 (2002)

Child custody decisions that rely on the opinion of mental health
professionals should be analyzed carefully, especially in state court
jurisdictions where standards tend to be more lax. This article examines the
context in which the opinions of mental health professionals and the
admission of scientific evidence are used in Illinois state courts. The author
suggests that the amended Federal Rule of Evidence 702 should be adopted
in Illinois in order to deal with the uneven treatment of the admissibility of
scientific evidence by state courts. Federal Rule of Evidence 702 places an
emphasis on scientific methodology. The author believes the adoption of
the federal rule would help courts determine whether scientific evidence was
substantially tied to the facts of a particular case being litigated in order to
warrant admission.

Sherry A. Hess, Comment, Texas Family Code Section 263.401: Improving
the Mandatory Dismissal Deadline to be Truly in the Best Interests of the Child, 9
TEX. WESLEYAN L. REv. 95 (2002)

This comment discusses how the child welfare system in the United
States has improved the protection of children and notes areas that need
improvement. Changes are needed to prevent children from living in foster
care for lengthy periods of time. The period of time between child removal,
parental rights termination and adoption placements should be decreased to
prevent the negative psychological effects on children. In response, one
state has set a deadline to conclude child placement proceedings while other
states focus on the parents' ability to provide a safe environment for the
child. Statistics show that the deadline yielded improvement, although it
prematurely terminated parent-child relationships when the parent suffered
from chemical dependency.
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Sandra Martinez, The Misinterpretation of Troxel v. Granville: Construing
the New Standard for Third-Party Visitation 36 FAM. L.Q. 487 (2002)

The author argues that the Supreme Court's failure to establish a
definitive rule of what constitutes a violation of visitation rights for non-
parents in the case of Troxel v. Granville creates a confusing view of third
party visitation rights. The author proposes that the significance of Troxel lies
in its subtlety, not in a conservative analysis of established constitutional law.
This leads to courts often misinterpreting Troxel. The article also states that
the case marks a landmark for parental autonomy protection both in what it
holds and what it avoids holding. The author takes the position that only
through balancing the state's interest in protecting the child with the
parent's interest in raising them, will the courts be free to make decisions
that serve the child's need first and foremost.

Lynn D. Wardle, Parental Infidelity and the "No-Harm" Rule in Custody
Litigation, 52 CATH. U. L. REV. 81 (2002)

In early custody cases, there was a presumption that parental infidelity
harmed children. The burden was on the adulterous parent to prove
otherwise. In recent years, this rule has changed so that the presumption is
that infidelity causes no harm to children (the "no-harm" rule). This
disproportionately places the burden of proving harm, which usually involves
expensive expert opinions, on the faithful (typically female) parent and is
based on the erroneous assumption that infidelity does not cause harm to
children. The author argues that courts should recognize that children are
harmed by infidelity and apply the presumption of harm rule, yet not make
the presumption automatically determinative of the issue of custody.

Daniel R. Zmijewski, The Child Support Recovery Act and its
Constitutionality After U.S. v. Morrison, 12 KAN.J.L. & PUB. POL'Y 289 (2003)

The article examines the constitutionality of the Child Support
Recovery Act (CSRA) and the implications that U.S. v. Morrison and the

Commerce Clause have on it. After describing the evolution and purposes

behind the federal government's involvement in enforcing child support, the

author explains that this federal program does not infringe on states' rights.
The article asserts that the CSRA satisfies the three-prong test established in

U.S. v. Lopez as demonstrated by the fact that before Morrison, every district

found the Act to be constitutional. Although there is at least one court that

has found the CSRA unconstitutional under Morrison, the author believes

that the Act will not be struck down. If the Supreme Court does find the Act
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unconstitutional, the author suggests alternative methods of enforcing child

support from state to state.

DOMESTIC VIOLENCE

Shima Baradaran-Robinson, Comment, Tipping the Balance in Favor of
Justice: Due Process and the Thirteenth and Nineteenth Amendments in Child
Removal from Battered Mothers, 2003 BYU L. REV. 227 (2003)

Prior to Nicholson v. Williams, battered women in New York often had
their children placed in foster care by the Administration for Child Services
("ACS"). ACS took these steps without evaluating whether the child was the
victim of domestic violence or whether the mother was at fault. The Nicholson

Court held that these actions violated battered women's substantive due process
rights because there was no substantial state interest in removing children from
battered women merely because the women were battered.

Alexander Detschelt, Note, Recognizing Domestic Violence Directed Towards
Men: Overcoming Societal Perceptions, Conducting Accurate Studies, and Enacting

Responsible Legislation, 12 KAN.J.L. & PUB. POL'Y 249 (2003)

Traditionally, victims of domestic violence are portrayed as women and

their batterers are portrayed as men. This note seeks to draw attention to
the fact that men are also victims of abuse. According to the author,
domestic violence is a societal problem and not a gendered epidemic. After
discussing the problems with statistical interpretations, the author criticizes
legislation that has provided services for female victims while excluding
resources from male victims. Finally, the author concludes that the domestic
violence movement should focus on preventing harm to all, including men,
women, heterosexuals, homosexuals and children.

Christina Glezakos, Comment, Domestic Violence and Asylum: Is the
Department of Justice Providing Adequate Guidance for Adjudicators?, 43 SANTA
CLARA L. REv. 539 (2003)

The Board of Immigration Appeals ("BIA") introduced a proposal

aimed at clarifying standards for granting refugee status to women who seek
asylum due to their status as victims of domestic violence. The BIA
framework is meant to address problems in meeting the definitional
requirements of "refugee." The BIA proposal contains both broad and
restrictive language that either fails to address findings that are necessary or
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makes the evidentiary burden unrealistically difficult to meet. The author
concludes that the proposal fails to adequately respond to the United States'
need to recognize and address granting asylum to victims of domestic
violence.

Gena Rachel Hatcher, Note, The Gendered Nature of the Battered Woman
Syndrome: Why Gender Neutrality Does Not Mean Equality, 59 N.Y.U. ANN. SURV.

AM. L. 21 (2003)

Recently, the self-defense claim of Battered Woman's Syndrome has
evolved into a more gender-neutral claim of "Battering and Its Effects." The
gender-neutral analysis is inconsistent with the reasoning and evidence
behind the traditional acceptance of the Battered Woman's Syndrome and
omits characteristics specific to women. The author argues that there is a
need to maintain the defense of Battered Woman's Syndrome to further the
equality between men and women and create an understanding of battered
women as victims and as women. The author also discusses how to return to
the Battered Woman Syndrome standard while still providing for the legal
needs of battered men.

Kapila Juthani, Note, Police Treatment of Domestic Violence and Sexual
Abuse: Affirmative Duty to Protect v. Fourth Amendment Privacy, 59 N.Y.U. ANN.
SURV. AM. L. 51 (2003)

This note describes the failure of police officers to intervene in
domestic violence and sexual assault situations due to concerns for Fourth
Amendment privacy rights and addresses the attempts to balance these two
concerns. The author discusses the use of the state-created danger doctrine,
allowing a party to hold the police accountable when insufficient conduct
creates more risk than inaction. The author examines two approaches the
court has taken in interpreting the Fourth Amendment in these situations.
The author suggests that a balancing test, to further examine the
reasonableness of the officer's action, should be used to address the
difficulties of domestic and sexual violence cases.

Evan Stark, The Battered Mother in the Child Protective Service Caseload:

Developing an Appropriate Response, 23 WOMEN'S RTS. L. REP. 107 (2002)

This article was originally part of a report for a lawsuit in support of

battered mothers who were charged by a child protection agency with child

neglect because their partners were abusing them. The article addresses the
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physical, psychological and behavioral risks to children who are exposed to
domestic violence, the intervention of child protection agencies where a
mother and her child are at risk for abuse, and the failure of mothers to
protect their children in such a situation. The author concludes that the
risks to children are usually not severe enough to constitute child abuse or
neglect and that prior to removal of a child from a home suspected of being
abusive, the child protection agency should consider whether removal from
the home is preferable to foster placement, whether the agency has
attempted to plan a safer scenario with the victim, and whether prosecution
through the court has been pursued.

EDUCATION

Ira Bloom, The New Parental Rights Challenge to School Control: Has the
Supreme Court Mandated School Choice?, 32J.L. & EDUC. 139 (2003)

This article examines the span of the education continuum, including
public, private, charter and voucher schools. After tracing the evolution of
voucher and charter schools, stressing the theme of parental choice, the
author describes how education came to be regulated under the authority of
the state. In 1925, the Supreme Court in Pierce v. Society of Sisters appeared to
stress the right of parental choice, and in 2000, in Troxel v. Granville,
provided due process protection to parental rights, including the
management of their children's educations. Because of the blurring
distinctions between public and private schools, the author posits that
parents now have increased liberty to demand better education for their
children through a wide variety of schooling methods.

Patrick N. Findlay, The Case for Requiring a Proportionality Test to Assess
Compliance with Title IX in High School Athletics, 23 N. ILL. U. L. REv. 29 (2002)

Under Title IX of the Educational Amendments of 1972, federally
funded schools are required to provide equal opportunities to participate in
school-sponsored athletic programs for both sexes. The author examines the
positive effects of the proportionality test, created by the Department of
Health, Education and Welfare as a means of measuring compliance with
Title IX. This article proposes application of the proportionality test to
secondary schools, as well as colleges, in an effort to combat gender
inequalities at an earlier stage.
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Gia Fonte, Note, Zelman v. Simmons-Harris: Authorizing School Vouchers,
Education's Winning Lottery Ticket, 34 LOY. U. CHI. LJ. 479 (2003)

Public school students read at lower levels than private school students.
The city of Cleveland, Ohio sought to remedy this problem and alleviate the
concerns of urban parents by implementing a voucher system. This led to
constitutional challenges of the First Amendment Establishment Clause in
Zelman v. Simmons-Harris. The author agrees with the Supreme Court's
decision in Zelman, that the voucher program did not violate the
Establishment Clause since it was not directed at the federal funding of
religious schools. She maintains that the voucher program will benefit
religious groups and underprivileged, urban children. The author argues
that the program should continue and will survive any subsequent state
constitutional challenges.

Jill Elaine Hasday, The Principle and Practice of Women's "Full Citizenship":
A Case Study of Sex-Segregated Public Education, 101 MICH. L. REV. 755 (2002)

This article addresses the constitutional standard for sex discrimination
presented in United States v. Virginia. In this case, the Supreme Court
established that the constitutional standard for sex discrimination should
focus on whether an existing system denies women "full citizenship stature"
or "create[s] or perpetuate[s] the legal, social, and economic inferiority of
women." The author examines the principle of heightened scrutiny and the
historical record of sex-segregated public education. The author concludes
that a historical record should be used to determine if a particular practice
sustains a woman's equal status.

Kimberly A. Yuracko, One For You and One for Me: Is Title IX's Sex-Based
Proportionality Requirement for College Varsity Athletic Positions Defensible ?, 97 Nw.
U. L. REv. 731 (2003)

Title IX prohibits gender-based discrimination in federally funded
programs. The most widely accepted method for assuring compliance with
Title IX in athletic educational institution programs is the proportionality
test, which requires schools to provide athletic opportunities to males and
females in proportion to their representation in the student body. This
article briefly addresses the history and legislative intent of Title IX and the
controversial proportionality test. Comparing it with other proposed
models, the author concludes that the proportionality test, while not
reflective of the career opportunities open to females, is valuable in that it
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encourages young women to develop socially beneficial skills through
participation in school athletic programs.

Tiffany J. Zwicker, Note, Education Policy Brief: The Imperative of
Developing Teen Dating Violence Prevention and Intervention Programs in Secondary
Schools, 12 S. CAL. REV. L. & WOMEN'S STUD. 131 (2002)

By merging preventive education with intervention policies and
required reporting, secondary schools may reduce the frequency of teen
dating violence. The author argues that the justice system has failed to
provide protections to the victims of teen dating violence because the
current domestic violence laws are designed for adult victims. The author
criticizes the justice system for punishing teen offenders and offers evidence
explaining that preventive measures are more effective among teenagers.
The author argues that states should implement grant-based programs and
use the data collected by the Center for Disease Control to determine the
type of preventive policies they should implement.

ELDERCARE & END OF LIFE

Heyward D. Armstrong, Comment, In re Estate of Lunsford and
Statutoy Ambiguity: Trying to Reconcile Child Abandonment and the Intestate
Succession Act, 81 N.C. L. REV. 1149 (2003)

Section 31A-2 of North Carolina's Intestate Succession Act prevents a
parent who has abandoned his or her child from taking any part of that
child's estate. By analyzing In re Estate of Lunsford, a case progressing through
North Carolina's state courts dealing with this issue, the author criticizes the
ambiguous language of the statute, and the courts' varying attempts to
interpret the meaning of the word "child" in the context of the statute. The
author looks to legislative intent and history in determining the meaning of
"child" to actually be "child of any age" and suggests that amending the
statute with clearer language is imperative to preventing unnecessary conflict
over inheritance.

239
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Shannon Frank Edelstone, Filial Responsibility: Can the Legal Duty to
Support Our Parents be Effectively Enforced? 36 FAM. L.Q. 501 (2002)

The author offers reasons for why states should create and enforce filial
responsibility laws designed to make children pay for their parents care.
These laws would help alleviate the stress that government aid programs are
under to provide assistance to its aging population. The author makes two
arguments in favor of filial responsibility laws. First that they promote
familial bonds, and second, that they would reduce costs to Social Security
and Medicare. The author notes that thirty states have adopted wage-
garnishing systems to force deadbeat dads to pay child support and a similar
system could be created to enforce filial responsibility. However, the system
would only work if the states enforced the law. Finally, the author argues
that the federal government needs to provide incentives to enact and
enforce filial statutes.

Martha J. Stone, Comment, Tick... Tick ... Tick: As Biological Clocks
Wind Down, the Laws Governing Inheritance and Parental Rights Issues Heat Up, 43
S. TEX. L. REv. 233 (2001)

Laws addressing inheritance and parental rights have not kept pace
with changes in medical technology. This comment explores legal issues
facing couples and individuals using alternative methods of reproduction
(artificial reproductive techniques and in vitro fertilization) to have children
and the resulting inheritance issues created by the use of such methods. The
author argues that the traditional concept of the two-parent, heterosexual
family does not adequately reflect today's society. She suggests that courts
must recognize that if two individuals intend to be parents and have a child,
by whatever means, then all rights should be accorded to them as if the child
were born of traditional means. The author also advocates immediate
implementation of model legislation to give parental rights to all intentional
parents and inheritance rights to children conceived by these alternative
methods.
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HISTORY & CULTURE

Deborah H. Bell, Family Law at the Turn of the Century, 71 MISS. LJ. 781
(2002)

The demise of the fault-based system of divorce has led to a revolution
in family law during the last fifty years. The resulting increase in divorce
rates caused states to abandon the title based system of property and
prompted government intervention in child support. The author discusses
changes in divorce grounds, property division, alimony, custody and child
support with an emphasis on Mississippi law. She also argues that the
changes in Mississippi family law are the result of the transformation of
marriage from a social institution into an economic enterprise.

Eric J. Boos, Strange Brew: The Wisconsin Brewing Industry's Opposition to
Prohibition, Women's Suffrage and the Age of Consent Laws, 12 S. CAL. REV. L. &
WOMEN'S STUD. 3 (2002)

The author draws a link between Wisconsin's large brewing industry in
the late 1800's and opposition to various political movements in the state
including women's suffrage, prohibition and higher age of consent.
Wisconsin was one of the last states to allow women to vote, yet one of the
first states to ratify the Nineteenth Amendment granting female suffrage.
The author attributes this discrepancy to the political clout wielded by the
Wisconsin brewing industry. The brewing industry attempted to silence
women's organizations, such as the Women's Christian Temperance Union
and the Woman's Suffrage Movement, because these organizations pooled
their efforts to advocate three separate issues: prohibition, women's suffrage
and the eradication of prostitution, which they believed to be interconnected
evils.

Cynthia M. Dennis, Expanding Students' Views of the Dilemmas of
Womanhood and Motherhood Through Individual Client Representation, 46 How.
L.J. 269 (2003)

Often law students working in school clinics come from middle class
backgrounds that are very different from the experiences of the women they
represent. As a result, these students can be judgmental about clients'
decisions, such as whether to rely on financial assistance or whether to stay
with an abusive partner. According to the author, a crucial part of the
clinical legal education is teaching students to see their clients as individual
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women and mothers in the context of their social and financial situations.
The author argues that to be effective advocates, students must try to

understand the unique circumstances of each woman. The author, an
Associate Clinical Professor of Law and Director of the Women and AIDS

clinic, explains how she uses essays to help her students learn this lesson.

Daniel Klerman, Women Prosecutors in Thirteenth-Century England, 14 YALE
J.L. & HUMAN. 271 (2002)

This article provides a snapshot of a century of litigation by women at
an unexpected time and place, thirteenth century England. Despite
restrictions on their actions, women were common litigants in thirteenth-

century courts and often achieved favorable results. In situations where a
number of parties could sue, women were favored because they were exempt
from trial by combat. The author concludes by pointing out that the usual
legal positions held by women were not exclusive to England or the
thirteenth century.

Andrea McArdle, The Postwar Consumer as Feminized Legal Subject, 27

LEGAL STUD. F. 221 (2003).

The article connects the rise of American consumer society following

World War II with women's stereotyped role as dependent and domestic.
Using the language of court decisions dealing with products liability torts,
such as Henningsen v. Bloomfield Motors, the author analyzes how these
opinions represent a cultural trend toward reinforcing the role of women as
the weaker sex. Previous court decisions relied on the belief that increased
marketing could seduce the consumer, namely the housewife, and lead her
into a false sense of security. The author concludes that products liability
torts grew from a perceived need to protect women from the dangers of mass
produced goods and resulted in a cultural perception of the consumer as
feminized and powerless.

Monica Pa, Towards a Feminist Theory of Violence, 9 U. CHI. L. SCH.

ROUNDTABLE 45 (2002)

This article evaluates the social meaning of the violent female criminal

and how she is portrayed. The author suggests that the rise in female

violence is due to increased female empowerment, female oppression and

the sexualization of aggression. Not all agree that women are more violent.

Historically, there has been an underreporting of women who committed
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"male crimes" and society has failed to acknowledge violent conduct by
women as violence. Only recently, has innocent but gender transgressive
conduct been redefined as criminal violence.

INTERNATIONAL LAW & HUMAN RIGHTS

Leslie D. Alexander, Note, Fashioning A New Approach: The Role of
International Human Rights Law in Enforcing Rights of Women Garment Workers in
Los Angeles, 10 GEO.J. ON POvERTYL. & POL'Y81 (2003)

In the United States, there are multiple federal and state laws intended
to protect workers' rights. However, the author criticizes these laws for
providing workers with only nominal protection from civil rights violations
and, in turn, argues for the adoption of several as of yet unratified
international human rights treaties to aid oppressed workers. The author
demonstrates the inadequacy of the current laws by describing the
predicament of garment industry workers located in Los Angeles sweatshops.
In conclusion, this note contends that germane solutions to the workers'
problems should incorporate international law because the horrific
conditions in sweatshops are rooted in international problem.

Laura C. Clemens, Note, International Parental Child Abduction: Time for
the United States to Take a Stand, 30 SYRACUSEJ. INT'L L. & COM. 151 (2003)

A parent whose child is abducted or retained abroad must rely on
international treaties for relief. If the country from which the child is taken
has not ratified these treaties, the law of the state from which the children
was taken controls. Even in countries where the treaties are active, they fail
to ensure an acceptable child return rate since they do not cover the specific
instance of child abduction or the specific country's internal operations are
such that the treaty's purpose is defeated. One way for the United States to
address this problem is to add non-compliant countries to its list of human
rights violators, which would make trade and diplomatic negotiations more
difficult on the non-compliant countries and thereby, provide enough
incentive for them to comply.
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Carlos X. Colorado, Note,Justice and the Generals: Holding Foreign Military
Officers Accountable for Rape and Extrajudicial Killing; The Case of the U.S.
Churchwomen Killed in El Salvador, 12 S. CAL. REv. L. & WOMEN'S STUD. 107

(2002)

This note re-evaluates the efficacy of the Torture Victim Protection Act
("TVPA") in view of a recent jury acquittal involving two Salvadoran generals
who withheld information about the rape and murder of four American
churchwomen in El Salvador. The author argues that the acquittal evidences
the difficulties in eliminating the use of rape as a "weapon of war" especially
when the court system protects high military officials for political reasons.
Although the TVPA grants jurisdiction to the American judicial system, it
does not guarantee a favorable outcome for the plaintiff. In order to
succeed under the TVPA, the plaintiff must provide the necessary factual and
evidentiary proof.

Sharon Donovan, Note, No Where To Run... No Where To Hide: Battered
Women Seeking Asylum In The United States Find Protection Hard To Come By:
Matter of R-A-, 11 GEO. MASON U. Civ. RTS. LJ. 301 (2001)

Federal law requires that an individual seeking asylum must qualify as a
refugee. However, ambiguity in the legal definition of the term "refugee"
has led to inconsistent holdings regarding who is a refugee for the purpose
of asylum. The author argues that the result of these inconsistent holdings
has been the unfair denial of asylum for many women suffering from severe
domestic violence. In particular, the author explicitly critiques the United
States Board of Immigration Appeals (BIA) for distinguishing between
private and public forms of persecution. Victims of private forms of
persecution, including domestic violence, are not considered refugees by the
BIA. The author states that the BIA's distinction suggests that the United
States tolerates domestic violence and that higher courts should reject the
distinction.

Dane Holbrook, Protecting Immigrant Child Victims of Domestic Violence
Through U.S. Asylum Law, 12 KAN.J.L. & PUB. POL'Y 311 (2003)

Domestic child abuse should be sufficient reason for the United States
to grant the child asylum since the child meets all of the criteria currently
laid out in the prerequisites for the granting of such a claim. All of the
criteria are met when the abuse of a child rises to the severity of persecution,
most states where children are abused do not outlaw such abuse and finally,
the children are persecuted as members of a group of children who are also
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either not protected by their government or are abused by their caregivers.

Suzanne H. Jackson, To Honor and Obey: Trafficking "Mail-Order Brides,"
70 GEO. WASH. L. REv. 475 (2002)

The international sex trafficking industry yields billions of dollars in
profit to organized crime and violates the civil rights of millions of women
and children each year. Internet matchmaking organizations ("IMO") and
their customers facilitate sex trafficking by using marriage as a conduit
through which illegally trafficked women legally immigrate. The author
argues that while passage of the Trafficking Victims Protection Act of 2000 is
a positive development, additional legislation is needed. Specifically, the
author enunciates the need for increased recognition and research
concerning the civil rights abuses perpetuated by IMOs and their customers,
clearer statutory definition of the crimes related to sex trafficking, and
legislation that would prevent the citizen spouse from abusing the other
spouse's immigration status.

Mohammed Y. Mattar, Trafficking in Persons, Especially Women and
Children, in Countries of the Middle East: The Scope of the Problem and the
Appropriate Legislative Responses, 26 FoRDHAM INT'L L.J. 721 (2003)

Trafficking in persons is not only a prostitution-related activity but also
includes the unlawful sale of children for slavery and trafficking for domestic
service. However, these different definitions are not reflected in actual
legislation, which does not provide sufficient protection for all victims of
trafficking. In countries of destination there exists a system of sponsorship,
which creates a sense of control and ownership of persons, which needs to be
abolished. Countries of origin should make a regional effort to institute laws
that prevent trafficking for any reason.

Robert Perkovich & Reena Saini, Women's Rights in Cuba: "Mas o Menos,"

16 EMORYINT'L L. REv. 399 (2002)

This article reviews Cuban history and the progression of women's
rights that have developed throughout the Batista and Castro periods. The
article highlights an interesting paradox. Research shows women are
deemed subordinate to men while statistics suggest that they are not. Cuban
women are becoming more educated and professional, but still face struggles
with balancing family life that men do not. The authors observe that Cuban
women often feel reassured by the government's efforts toward women's
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rights; however, issues like prostitution and domestic violence, which keep
women in subordinate positions, are still downplayed by the government.

Laura Weinib, Protecting Sex: Sexual Disincentives and Sex-Based
Discrimination in Nguyen v. INS, 12 COLUM.J. GENDER & L. 222 (2003)

Title 8 U.S.C. §1409(a) requires that men formalize their paternity
prior to their child's eighteenth birthday in order for the child to be
naturalized. Children born to female citizens acquire citizenship at birth.
Nguyen v. INS challenged this statute by claiming that it facially discriminated
against men. This discussion, limited to an Equal Protection analysis,
appeared to omit sexuality. The author argues that this statute is sexually
discriminatory, in that it encourages women to have marital sex and men to
freely choose their sexual partners. The author suggests that speaking out is
the first step toward getting our legal system to provide a better means of
redressing sexual inequality.

MARRIAGE

Margaret F. Brinig, "Money Can't Buy Me Love" A Contrast Between
Damages in Family Law and Contract, 27J. CoRP. L. 567 (2002)

The author illustrates some of the problems that arise when the public
policy goals of family law and the economic realities of contract law come
together. The article addresses contract law and the reliance on damages
versus family law where the emphasis is not on money. The author attempts
to reconcile some of the differences between family and contract law with
four goals in mind. The first and second goals are to encourage contracts
that leave at least one party better off and to encourage parties to perform
when it is efficient for them. The efficient perfonance of contracts is the
third goal. The enforcement of contracts that encourage the three
preceding goals rounds out the list.

Chauncey E. Brummer, The Shackles of Covenant Marriage: Who Holds the
Keys to Wedlock?, 25 U. ARK. LITTLE ROCK. L. REV. 261 (2003)

Recently enacted covenant marriage statutes in Louisiana, Arkansas
and Arizona attempt to further solidify the institution of marriage by an
expressive promise by both parties to remain married and by restricting their
grounds for divorce. The covenant marriage statutes were adopted with the
goal of reducing the occurrence of divorce in the interest of the state, the

[Vol. 10:227



2003] WOMEN'S ANNOTATED LEGAL BIBLIOGRAPHY 247

parties and their children. However, by limiting the availability of divorce
these states might end up prolonging marriages that no longer serve the
interests of anyone involved. The states would much more effectively serve
their identified interests by allowing each couple to restrict their options for
divorce as they see fit, rather than through the current legislation which has
overtones of a state-sanctioned religious requirement to remain married.

Marianne DelPo Kulow, Same Sex Marriage: A Scandinavian Perspective, 24
Loy. L.A. INT'L & COMP. L. REv. 419 (2003)

This article notes the problems the United States is facing with regard
to legal status for same-sex relationships. The status of same-sex couples is
changing in the U.S. and the article acknowledges how countries such as
Demark and the Netherlands have dealt with similar issues. The article
highlights several types of same-sex unions these countries have recognized
and how that has affected not only the gay community, but the cultural
landscape as well. Also explored is the topic of gay adoption, and current
and future economic and social problems that are still entangled with the
issue of giving legal rights to same-sex relationships. The article also
acknowledges the differences and similarities in the United States and
Scandinavian countries and how that affects looking to the latter as a model
for change in the former.

James M. Donovan, Same-Sex Union Announcements: Whether Newspapers
Must Publish Them, and Why We Should Care, 68 BROOK. L. REv. 721 (2003)

The author asserts that marriage is not just an economic union, but
also a social structure that provides social and psychological benefits.
Couples do not receive these benefits without the public recognition of
marriage, including newspaper marriage announcements. The author hails
the New York Times' choice to publish same-sex union announcements,
devoting the remainder of the article on strategies to compel other
newspapers to do the same. The author proposes that newspapers are a form
of public accommodation and cannot discriminate. Furthermore, there is
no First Amendment protection for marriage announcements; marriage
announcements are commercial speech. The author closes by hoping more
newspapers will work to allow same-sex couples "personhood" by printing
announcements of same-sex unions.
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Scott Fitzgibbon, Marriage and the Good of Obligation, 47 AM. J. JuRIs. 41
(2002)

This article focuses on the role of obligation in a marriage, not as an
onus that a couple must bear, but rather as an intended and desired
consequence. While one's obligations sometimes exist instrumentally as in
the case of a man showing up to work in order to make money, one's
obligation also has an ethical basis in the realm of marriage. A husband that
maintains fidelity to his wife and marriage even in the absence of fear
demonstrates that his obligation comes from his own desire to be obligated.
The author concludes that obligation is as important as love and respect in
order to achieve a successful marriage.

Summer L. Nastich, Questioning the Marriage Assumptions: The
Justifications for "Opposite Sex Only" Marriage as Support for the Abolition of
Marriage, 21 LAW& INEQ. 114 (2003)

This article questions the validity of the assumption that marriage is
good for society, arguing that the existence of the legal institution of
marriage creates unjustifiable social inequality by conferring more legal
benefits and a higher social status on married couples. The author claims
that the institution of marriage fails to achieve the positive social goals and
interests that lawmakers attribute it and therefore does not merit the legal
benefits given to those with married status. The author concludes that in

order to achieve true social equality between married and unmarried couples

and hetero and homosexuals, society should work for the abolition of the

legal institution and privileged status of marriage.

Nancy R. Schembri, Note, Prenuptial Agreements and the Significance of

Independent Counsel, 17 ST. JOHN'SJ. LEGAL COMMENT. 313 (2003)

Prenuptial agreements present many ethical challenges for attorneys.

The potential pitfalls occur when the same attorney represents both parties

to the agreement or when one of the parties lacks representation. Ethical

codes of conduct generally hold that representing both parties will not

automatically invalidate the agreement but is more likely to do so, as well as

subject the attorney to malpractice complaints. In the case of an
unrepresented party, the attorney must be careful to clarify that they do not

represent the party and must not give advice other than to recommend

seeking representation. The author concludes that an attorney taking part
in prenuptials must be careful to review the law and ethical code of their

jurisdiction.
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PARENTING

Edward R. Armstrong, Note, Putative Fathers and the Presumption of
Legitimacy-Adams and the Forbidden Fruit: Clashes Between the Presumption of
Legitimacy and the Rights of Putative Fathers in Arkansas, 25 U. ARK. LITrLE ROCK
L. REV. 369 (2003)

In Arkansas, the integrity of the marital family and the best interest of
children are not well protected; the mere allegation of possible biological
paternity is enough to establish standing for a putative father to seek a
determination of paternity. In 2001, the Arkansas Supreme Court made it
possible for marital fathers, who have nurtured and cared for their presumed
children, to be declared legal strangers to those same children. Additionally,
putative fathers have no time limits on filing for paternity for a child born to
married parents, in contrast, if a child is adopted there is a year statute of
limitations on filing for paternity. Currently, the integrity of the marital
family and the best interest of children are inadequately protected. The
Arkansas legislature needs to clearly define who can be subject to paternity
determinations and under what conditions.

John A. Bluth, Note, Can an Unmarried Biological Father Recover His Child
and Damages? 2002 UTAH L. REV. 577 (2002)

When the Utah Adoption Code was amended in 1995, the state
responded to distinctions between married and unmarried biological fathers
in adoption proceedings. An unmarried biological father has an inchoate
interest in his child that acquires constitutional protection only when he
demonstrates a timely and full commitment to responsibilities of
parenthood, both during pregnancy and upon the child's birth. It is unlikely
that the father will be able to recover custody of his child or any damages;
however where there is evidence of fraudulent representation or a violation
of Civil Rights, it may be a possibility.

Lauren Hammer Breslow, Note, The Best Pharmaceuticals for Children Act
of 2002: The Rise of the Voluntary Incentive Structure and Congressional Refusal to
Require Pediatric Testing, 40 HARVARDJ. ON LEGIS. 133 (2003)

This note addresses the Best Pharmaceuticals for Children Act of 2002,
Congress's most recent enactment of pediatric testing legislation. The Act
was passed as a response to the unsuccessful progress in getting
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pharmaceutical companies to perform pediatric testing of drugs. Historically,
the pharmaceutical industry was under no requirement to conduct these
tests. The author contends that the Act is not facilitating the intended goal
since it provides only an incentive structure, and does not require companies
to conduct pediatric testing. The author suggests that Congress mandate
pediatric testing and allow for more stringent regulation of the
pharmaceutical industry.

Bridget Remington, Comment, It Takes a Father? Conforming With
Traditional Family Values as a Condition of Receiving Welfare: Morals Reform and
the Price of Privacy, 32 STETSON L. REV. 205 (2002)

The reformed federal system of welfare adopted by President Clinton
in 1996, known as the Temporary Assistance for Needy Families (TANF),
requires women to fulfill certain conditions including the identification of
the fathers of their children when they apply for public assistance. The
author suggests that it is a fundamental privacy right of women to be free
from government intrusion in decisions impacting their family lives,
including family composition, and that perhaps the TANF system violates this
right. In tracing the history of welfare, welfare reform, and the
"cooperation" requirements of the system, the author acknowledges the
government has no duty to provide unconditional benefits but that the
present system with an emphasis on marriage and personal responsibility is
too invasive.

PORNOGRAPHY

Karen Weiss, Note, "But She Was Only a Child. That is Obscene!" The
Unconstitutionality of Past and Present Attempts to Ban Virtual Child Pornography

and the Obscenity Alternative, 70 GEo. WASH. L. REv. 228 (2002)

In this note, the author explores the history of the Child Pornography

Prevention Act of 1996 ("CPPA") and the reasons that the Supreme Court

found it to be unconstitutional. The author explores how the newly
introduced Child Obscenity and Pornography Prevention Act of 2002

("COPPA") will likely also fail to be upheld by the Supreme Court even if
Congress passes it. Nevertheless, current obscenity, child abuse and child
porn laws are sufficient to combat child pornography if prosecuted

aggressively. Convictions will result because virtual child porn's sexually

explicit images of children, whether real or computer-generated, are
obscene. Therefore, even the Supreme Court's recent decisions protecting
freedom of speech will not hamper efforts to protect children.
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RELIGION

Dirk Jacobs, Female Ordination: A Sociological Analysis of a Debate on Rights
and Religion in Flanders (Belgium) in the Mid Nineties, 18 J.L. & RELIGION 191
(2002)

In 1994, Pope John-Paul II declared that the Catholic Church would
never ordain a female priest. This declaration sparked a large amount of
commotion in the Flemish (Belgian) Catholic Community on the role of
feminism and human fights within the Church. The author evaluates this
controversy using the "commonwealth model" of sociologists Boltanski and
Thevenot. The author defines the commonwealth model as the idea that
there are different forms to reaching agreement depending on the context
of the situation. The author then debates the merits of using the
commonwealth model to analyze the female priest controversy. The author
concludes that the commonwealth model is useful, but lacks a sufficient
analysis of power and attention to history.

REPRODUCTIVE RIGHTS & TECHNOLOGIES

Helen M. Alvare, The Case for Regulating Collaborative Reproduction: A
Children's Rights Perspective, 40 HARVARD J. ON LEGIS. 1 (2003)

This article confronts the issue of collaborative reproduction - the
process of using donated eggs, sperm, or embryos to produce a child that will
be raised by one or more biologically unrelated persons. Although this
practice is minimally regulated in the United States, the author believes that
those regulations are motivated, not by the needs of children, but rather by
the desires of adults. The author proposes new regulations from a child
advocate's viewpoint that would lessen or eliminate monetary incentives for
sperm and egg donations, discourage "designing" babies, and take into
serious consideration the potential long- term effects on children. The
author's recommendations would have the intended effect of reducing the
number of collaborative reproductions and deterring people from seeking it
as an option.
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Leslie Bender, Genes, Parents, and Assisted Reproductive Technologies:
ART's, Mistakes, Sex, Race, &Law, 12 COLUM.J. GENDER & L. 1 (2003)

Advancements in assisted reproductive technologies (ART's), such as
in-vitro fertilization and genetic engineering of embryos, are evolving
sufficiently fast enough that courts have been left to determine complex
issues for which they have little or no policy guidance from the legislative
branch. A default position for many of these courts has been to follow
genetic-related analysis to determine parental roles and custody. This
default position ignores the complex realities of family and parental roles
and gives undue deference to archaic thoughts on race and sex. It also
allows an unfair bias toward the male contribution to parenthood (sperm)
while ignoring the gestational, labor and birth elements as the woman's
contribution.

Deborah Hellman, VWat Makes Genetic Discrimination Exceptiona 29 AM.

J.L. & MED. 77 (2003)

This article questions whether laws prohibiting genetic discrimination
in employment, insurance and other contexts are warranted. The author
addresses whether genetic discrimination is unique from health

discrimination and sorts out the various arguments for and against genetic
discrimination legislation. The strongest argument, the author suggests, is
that genetic discrimination legislation may ensure that the health benefits of
genetic science are realized, and express denigration of people with genetic
disease are controlled. The author concludes that there are still many
questions need to be resolved before genetic discrimination laws can
succeed.

David J. Herring, Behavioral Genetics and the Best Interests of the Child
Decision Rule, 36 U. MICH.J.L. REFORM 1 (2002)

This article questions the merits of the "best interests of the child" rule
used by judges to choose the best care-taking environment in custody
determinations. Most versions of the rule emphasize "shared environment"
factors - those circumstances that equally affect two or more individuals in a
family. However, recent child development studies indicate that genetics
and "non-shared environment" (circumstances that are different for siblings
in the same family) may have a far greater influence on a child's

development. Given the goal of maximizing positive child development,
legislatures and judges should carefully assess which factors truly matter in
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terms of child developmental. While a minimally adequate family
environment is required, legal decision makers should focus on factors that
constitute the child's non-shared environment.

Lee Korland, Note, Sex Discrimination or a Hard Pill for Employers to
Swallow: Examining the Denial of Contraceptive Benefits in the Wake of Erickson v.
Bartell Drug Co., 53 CASE W. RES. L. REV. 531 (2002)

Erickson v. Bartell Drug Co. held that a female employee's health plan
that selectively excludes prescription contraceptives is discriminatory based
on gender under the Pregnancy Discrimination Act (PDA) since the PDA
covers "pregnancy related" issues such as birth control. Excluding
prescription contraceptives is disparate treatment and is considered
discriminatory because only women can become pregnant. The court held
that men would receive more complete coverage under the same plan. The
author notes that low cost and effective contraceptive benefits women on
physical, emotional, social and economic levels.

Jennifer L. Kramer, Note, Minors Have Rights, Too: The Supreme Court of
New Jersey Protects the Fundamental Right of All Women to Choose an Abortion in
Planned Parenthood v. Farmer, 11 WIDENERJ. PUB. L. 515 (2002)

The Supreme Court held that a parental notification of abortion
requirement by minor children is constitutional when there is no undue
burden on a women's right to choose. New Jersey passed the Parental
Notification Act, which distinguished between minor women who sought
abortions and those who sought medical care during pregnancy. Under the
Act, parental notification was only required for those who sought an
abortion. The Supreme Court held in Planned Parenthood v. Farmer that New
Jersey's interests in enforcing the Parental Notification Act did not override
the substantial intrusions it imposed on a young woman's fundamental right
to an abortion and was therefore unconstitutional. By distinguishing
between the two groups of women, New Jersey placed an undue burden on
women.

Adam P. Plant, Note, With a Little Help From My Friends: The Intersection of
the Gestational Carrier Surrogacy Agreement, Legislative Inaction and Medical
Advancement, 54 ALA. L. REV. 639 (2003)

The law often lags behind technology, and according to the author,
this is the case with gestational carrier surgery. In adjudicating disputes,
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courts have come to differing conclusions, some considering the genetic
parents the legal parents, while others finding in favor of the birth mother.
However, a Massachusetts case has advanced gestational surrogacy law by
creating a clear standard that recognizes the concerns of both sides. Under
this standard, parental rights should be given to those whose intent is to
bring about the birth of the child. However, the author notes that this
approach has many critics and loopholes. Therefore, in order to truly clarify
the matter, better legislation is needed.

Jennifer N. White, Note, The Contraception Misconception: Why Prescription
Contraceptives Should be Covered by Employer Insurance Plans, 31 HOFSTRA L. REv.
271 (2002)

The author takes the position that an otherwise comprehensive
insurance plan's failure to cover prescription contraceptives for women
constitutes sex discrimination. Since Viagra is covered by insurance while
birth control pills are not, the author concludes that this is evidence of sex
discrimination. The author argues that by using Title VII and the Pregnancy
Discrimination Act, Congress could mandate coverage of prescription
contraceptives. In the event that federal legislation would be unfeasible, the
author argues that the Supreme Court could mandate coverage.

SEX CRIMES

James E. Robertson, A Clean Heart and an Empty Head: The Supreme Court
and Sexual Terrorism in Prison, 81 N.C. L. REV. 433 (2003)

This article examines the prevalence of prison rape, the most deeply
feared aspect of imprisonment, and the failure of the legal system to hold
prison wardens responsible for prisoners' safety. The Supreme Court
perceives prison rape to be individualized, culpable behavior and therefore
limits the penal system's liability to cases of deliberate indifference to a high
risk of harm. The so-called "deliberate indifference" test requires a victim to

prove that correctional officers both possessed actual knowledge of the

dangers facing a specific inmate and failed to respond in a reasonable

manner. Instead, the author argues that a presumption of liability should lie

against prison wardens whenever a plaintiff establishes a prima facie case of

rape. Prisons should implement "zero tolerance" rape policies and deploy

the full range of countermeasures, including increased staffing, training and

monitoring.
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SEXUAL IDENTITY

Richard A. Epstein, Liberty Equality, and Privacy: Choosing a Legal
Foundation for Gay Rights, 2002 U. CHIC. LEGAL F. 73 (2002)

This article weighs whether equal protection or privacy is the better
framework through which to analyze the rights of gays and lesbians. Taking
issue with another scholar's conclusion that the equal protection clause
provides the strongest protection of those rights, the author argues that
while equal protection knocks out inconsistent application of the law, it
enforces a uniform public morality. The author asserts substantive
constitutional rights are better guaranteed through due process principles
like the freedom to contract, where open markets with free entry are the
strongest protections that individuals have against discrimination. The
author concludes that gay rights fare well under due process analysis given
that the harm in restricting privacy is great, while the states' can identify few,
if anyjustifications for police regulation of homosexual activity.

Amy Kapcyznski, Note, Same-Sex Privacy and the Limits of Anti-
Discrimination Law, 112 YALE L. J. 1257 (2003)

This note addresses whether sexual orientation may be considered a
"bona fide occupational qualification" under Title VII of the Civil Rights Act.
Title VII does not bar employment actions taken on the basis of race, color,
religion, sex or national origin where an employer can demonstrate that
these qualities are a "bona fide occupational qualification" reasonably
necessary to the normal operation of that particular business or enterprise.
It is not easy to assume that same-sex privacy rights are extensions of the
privacy rights that sometimes attach to scenes of bodily exposure. Courts are
delicately navigating through the gender norms that anti-discrimination laws
try to change and the norms they attempt to protect. The author suggests
that the norms that should be protected are those that have a materially and
symbolically subordinating effect upon women.

Marc R. Poirier, Hastening the Kulturkampf" Boy Scouts of America v.
Dale and the Politics of American Masculinity, 12 LAW & SEXUALITY 271 (2003)

This article looks at the effects of the Supreme Court decision in Boy
Scouts of America v. Dale, which holds that private groups may discriminate
based on sexuality.Prior to the litigation, the Boy Scouts of America did not
advertise their anti-gay policies and the litigation forced their previously
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silent discrimination into the open. In doing so, the Boy Scouts were forced
to take sides in what is described as a cultural war over gender, sexuality and
family. The article discusses basic concepts of gender theory, and applies
them to the Boy Scouts' basic mission of turning boys into men. In light of
their open discrimination, the article argues that people and businesses in
communities where the Boys Scouts function will have to make a concrete
choice about their support for the organization. As such, even though the
Court decision is viewed as a loss for gay-rights advocates, the spotlight on
the Boy Scouts' policies has had a positive impact in discussion among
average citizens of how masculinity is constructed around the exclusion of
gay role models.

Amy D. Ronner, Homophobia: In The Closet And In The Coffin, 21 LAW &
INEQ. 65 (2003)

This article addresses the legal bias against same-sex couples in trusts
and estates law. The author discusses Vasquez v. Hawthorne, in which a
Washington appellate court determined that a same-sex relationship cannot
be marital-like as a matter of law. The author argues that although the state
supreme court reversed, even that decision did not go far enough since the
supreme court majority and concurring decisions contained anti-gay
sentiment and promoted anti-gay stereotypes. The author endorses laws that
invite gay and lesbian couples to come out of the closet for personal and
political empowerment.

Eric KM. Yatar, Defamation, Privacy, and the Changing Social Status of
Homosexuality: Re-thinking Supreme Court Gay Rights Jurisprudence, 12 LAW &
SEXUALITY 119 (2003)

This article ponders whether there should be valid cause of action for
the defamation or invasion of privacy against a person who imputes
homosexuality onto another. The article discusses the basic elements of
both causes of action and finds that both torts are balanced against
constitutional guarantees in the First Amendment. The problem of
including an imputation of homosexuality is complicated by a variety of
social issues and changing social norms. This applies with regard to how
homosexuals are and would like to be perceived. Finally, it discusses the
Supreme Court's homosexuality jurisprudence. It specifically focuses on the
decision in Bowers v. Hardwick as a relevant factor in determining whether an
imputation of homosexuality should be actionable in tort law.
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WORKPLACE DISCRIMINATION & HARASSEMENT

Maria Amelia Calaf, Note, Breaking the Cycle: Title VII, Domestic Violence,

and Workplace Discrimination, 21 LAW & INEQ. 167 (2003)

This note addresses the problem of discrimination in the workplace
faced by victims of domestic violence. Many women are not only victims of
battery by their violent partners, but also discriminated by their employers
for being in an abusive relationship. The author argues that the most courts
use Title VII by employing one of three available theories for relief: sexual
harassment, disparate treatment and disparate impact. The author suggests
that the disparate impact is the strongest theory for remedy for workplace
discrimination based on domestic violence. The disparate impact theory
does not have the evidentiary limitations that other two theories have and is
the only theory that places a stricter evidentiary burden on the
defendant/employers rather than plaintiff/employees.

Robin K. Carlson, Comment, If You've Been Kissed, Who Do You Tell?
Notice Of Sexual Harassment Under A Title IX Claim [Baynard v. Malone, 268
F.3d 228 (4th Cir. 2001)], 42 WASHBURN L.J. 185 (2002)

The comment examines when school districts may be held liable for a
teacher's sexual abuse of a student. It outlines the struggle in the circuit
courts to find a standard of liability as well as the Supreme Court's
determination that school officials must first have authority to institute
corrective measures in order to be found liable for sexual harassment
undertaken by their employees. The author argues that school children are
poorly served by leaving the definition of an "appropriate official with the
authority to institute corrective measures" to the courts. He supports this
view with a discussion of a recent Fourth Circuit Court of Appeals decision
finding that a school principal was not an official with the authority to
institute corrective measures, and therefore could not be held liable. The
author concludes that the fourth circuit finding establishes an impossibly
high standard that essentially eliminates a remedy for students who are
sexually harassed by their teachers.

PaulaJ. Dalley, All in a Day's Work: Employers' Vicarious Liability for Sexual
Harassment, 104 W. VA. L. REV. 517 (2002)

In 1998, the Supreme Court decided to determine actionable sexual
harassment under general agency principles of vicarious liability. This article
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explains the basic components of a principal's liability for an agent's
contracts and torts and defines the rule stating that an employer is always
vicariously liable for sexual harassment occurring within the scope of the
employment relationship. The author suggests that the current system for
determining an employer's vicarious liability is over simplified because
sexual harassment is never part of one's job. Therefore, an examination of
an incident of sexual harassment in the workplace requires an inquiry into
the agency doctrine governing the relationship and a close analysis of the
origin of the tort.

Lara M. Gardner, A Step Toward True Equality in the Workplace: Requiring
Employer Accommodation for Breastfeeding Women, 17 WIS. WOMEN'S L.J. 259
(2002)

Working-women are discriminated against in the workplace by not having

legal protection to breastfeed their children at work. This problem causes

women to quit their jobs or discontinue breastfeeding. The author notes that

breastfeeding will enhance the workplace by promoting gender equality and

positive providing work-life balance. The author suggests that legislation, which

creates penalties for discrimination against breastfeeding, mandates flexible

work hours, and establishes breastfeeding breaks will help curb discrimination

against breastfeeding women.

Jonathan A. Hardage, Commentary, Nichols v. Azteca Restaurant

Enterprises, Inc. and the Legacy of Price Waterhouse v. Hopkins: Does Title VII

Prohibit "Effeminacy"Discrimination?, 54 ALA. L. REV. 193 (2002)

This commentary focuses on the failure of the federal courts to
recognize Title VII claims made by male employees alleging discrimination

based on their effeminate nature. While the Supreme Court has recognized

that gender stereotyping and same-sex sexual harassment is actionable under
Title VII, the lower courts remained reluctant to apply these principles to

claims of effeminacy discrimination. However, in a recent decision by the
Ninth Circuit Court of Appeals in Nichols v. Azteca Restaurant Enterprises, Inc.,

the court held that an effeminacy discrimination claim was actionable under
Title VII. The author concludes that while Title VII does not prohibit

discrimination based on sexual orientation, a gay employee may still obtain
relief by establishing discrimination for failure to conform to gender

stereotypes.
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Michele Ann Higgins, Note, Blakely v. Continental Airlines, Inc.: Sexual
Harassment in the New Millennium, 23 WOMEN'S RTS. L. REP. 155 (2002)

Tammy Blakely sued her employer, Continental Airlines, for sexual
harassment after she was the victim of harassment on the company's internet
chat line. This dispute raised the question of whether a court could establish
jurisdiction over an employer for activities on a company internet site. This
case is also unique because it raised the issue of whether an employer has the
duty to monitor their internet sites for sexual harassment. The author
suggests that the composition of the traditional workplace is being redefined
to include the virtual workplace and in its decision, the court in Blakely took
a first step towards that redefinition.

Nicholas Hua, Note, Same-Sex Sexual Harassment Under Title VII: The Line
of Demarcation Between Sex and Sexual Orientation Discrimination, 43 SANTA

CLARA L. REv. 249 (2002)

Sexual harassment suffered by men at the hands of their male
employers was not considered gender discrimination under Title VII of the
Civil Rights Act of 1964 until the 1998 Supreme Court ruling in Oncale v.
Sundowner Offshore Services. This note analyzes several same-sex sexual
harassment cases brought in federal courts in an effort to understand Title
VII jurisprudence. The author argues that the current test used in these
cases, where the plaintiff must prove that he or she is the object of sexual
desire, is insufficient to address the problems created by discrimination
against men due to their sex and/or sexual orientations. This ideological
problem occurs because the method of thinking and the case law
interpreting this test is based upon heterosexual interactions.

Judith J. Johnson, License to Harass Women: Requiring Hostile Environment
Sexual Harassment to be "Severe or Pervasive" Discriminates Among "Terms and
Conditions" of Employment, 62 MD. L. REv. 85 (2003)

When courts were not recognizing claims of sexual harassment, the
Equal Employment Opportunity Commission (EEOC) created guidelines
creating two forms of sexual harassment - quid pro quo harassment and
hostile environment harassment. This article discusses various courts'
problematic treatment of hostile environment harassment. The Supreme
Court has held that hostile environment harassment must be "severe or
pervasive" to be actionable. However, the Court has decided sexual
harassment cases much less strictly than the "severe and pervasive"
terminology would indicate. This inconsistency, has led lower courts to
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misinterpret the "severe or pervasive" language barring many meritorious
sexual harassment claims. Also, because of the "severe or pervasive"

standard, sexual harassment cases have been judged much more stringently

than racial harassment cases. The author suggests that to remedy these

problems, the Supreme Court must disavow the "severe or pervasive"

standard and adopt a reasonable person standard, while at the same time
acknowledging that the reasonable person is usually a woman.

Meagen Leary, Note, The Cognizability of Sexual Harassment Claims

Resulting in Purely Emotional Injury Under the Jones Act. Martinez v. Bally's
Louisiana, Inc., 27 TUL. MAR. L.J. 359 (2002)

In Martinez v. Bally's Louisiana, Inc., a female gambling ship employee
filed suit for sexual harassment under The Jones Act, which allows seamen to
recover for personal injuries due to workplace negligence. The district court

dismissed the plaintiffs claim under the statute because she had no physical
manifestation of harm resulting from the alleged sexual harassment. This
note supports the court's conclusion as in line with the legislative purpose of
The Jones Act. Examining the jurisprudence under the statute, the author

notes that courts have been reluctant to expand the purview of the Act, and
have only done so in response to changing industry needs. Furthermore, the

author points out that sexual harassment actions alleging only emotional
distress are already adequately provided for in the law through Title VII.

Jeffrey S. Lyons, Comment, Be Prepared: Unsuspecting Employers are
Vulnerable for Title WI Sexual Harassment Environment Claims, 37 U.S.F. L. REV.
467 (2003)

The Civil Rights Act of 1964 (Title VII) was enacted to protect
employees from discrimination in the workplace. In 1980, the Equal
Employment Opportunity Commission (EEOC) established what conduct
amounted to sexual harassment and was actionable. The Supreme Court
refined the guidelines established by the EEOC, but the question of

employer liability was left open. The circuit courts did not consistently

decide Title VII cases, which left employers and employees with few
guarantees under Act. According to the author, employers need fair
warning, the existing sexual discrimination test needs to allow an employee

to allege incidences that are sex-based or discrimination based, but stop
claims that fall short of Title VII's purview.
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Sharon M. McGowan, The Bona Fide Body: Title VII's Last Bastion of
Intentional Sex Discrimination, 12 COLUM. J. GEN. L. 77 (2003)

Title VII of the Civil Rights Act of 1964 allows for gender-based
discrimination in cases where the employer can show a bona fide
occupational qualification that is gender-specific. This exception to the rule
against discrimination has created a line of cases in which it is considered
acceptable for women or men to be discriminated against. All of these
justified discriminations pertain to situations where there is a potential for
viewing the opposite sex without clothes. According to the author, this
exception, in following with the general principles espoused in Title VII,
should only apply in extremely limited instances, and not in cases where the
courts are attempting to protect men or women based on antiquated gender
assumptions.




