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INTRODUCTION

In the aftermath of most divorce proceedings, the question of child support is
not typically filled with legal complications. 2 The purpose of child support is quite
clear: "[t]o ensure that children receive financial and emotional support from both
parents."3 However, when the separating couple is a same-sex couple, one member
of the couple may not be biologically related to the child and may not have the
same parental role as a heterosexual parent of that gender. In a lesbian couple, for
example, the non-biological parent is a female acting as a "father" or a "second
mother."4 Consequently, legal issues may arise with respect to child support when
same-sex parents separate. 5 This situation is exacerbated by the public's differing
moral beliefs towards same-sex relationships. The end result is that, upon the
dissolution of a same-sex couple, the child is left with only the support of his legal
parent, which is often insufficient, particularly when the non-legal parent was the
primary breadwinner.

Several jurisdictions have attempted to remedy these situations by finding
grounds for ordering the non-biological parent to provide child support. In Elisa B.

I J.D. Candidate 2012, Benjamin N. Cardozo School of Law; B.A., Duke University, 2009. 1
would like to dedicate this Note to my loving parents for their support and guidance and for always
taking the time to help me learn how to improve my writing.

2 This is not to say that the issue of how much child support ought to be paid by the non-custodial
parent to the parent awarded custody does not often involve litigation. Clearly, that is not the case.
However, the legal grounds for the awarding of child support itself is usually not at issue.

3 Division of Child Support Enforcement FAQ (Frequently Asked Questions), MISSISSIPPI DEP'T
OF HUMAN SERVICES, http://www.mdhs.state.ms.us/cscmdhs.htm (2009). Cf Child Support Facts,
SUPPORTKIDS (2010), http://www.supportkids.com/child-support-help/facts (last visited Oct. 24, 2011)
("The purpose of child support is to ensure that the custodial parent and non-custodial parent share the
financial responsibility of raising a child or children.").

4 The word "normal" refers to what would be considered normal according to historical social
norms.

5 This may not apply to married same-sex couples or to civil unions in jurisdictions that provide
these opportunities to same-sex couples. In such situations, the law should treat the children like any
other children who are the product of a heterosexual marriage, in that they deserve child support in the
event that such a marriage or civil union were to dissolve. As a result, such situations are beyond the
scope of the analysis of this Note.
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v. Superior Court,6 the California Supreme Court held that under California's
enactment of the Uniform Parentage Act,7 the non-biological parent in a lesbian
relationship was nevertheless a lawful parent of the child, and ordered her to
provide child support.8 A family court in Delaware took a different approach,
holding that a non-biological parent was a "de facto parent" and was therefore
liable for child support.9 Unfortunately, neither of the two approaches has gained
any significant measure of acceptance in other jurisdictions.10 As a result, the
children of divorced or separated same-sex parents are denied the same access to
financial support to which children of divorced heterosexual parents are entitled.

Recently New York's Appellate Division applied the doctrine of equitable
estoppel to order a non-biological same-sex parent to provide child support to the
other partner.' 1 The doctrine of equitable estoppel "bars a person from adopting a
position in court that contradicts his or her past statements or actions when that
contradictory stance would be unfair to another person who relied on the original
position."' 2 Equitable estoppel had previously been used to prevent fathers from
attempting to avoid paying child support by denying paternity. 13 Here, however,
the court used the doctrine to require a same-sex partner to provide child support
even though the partner was not biologically or legally related to the child. 14

Applying equitable estoppel does not require courts to determine whether a same-
sex partner is a "parent" of the child. 15 It does not require courts to implicitly
sanction same-sex partnerships. Instead, equitable estoppel provides for child
support on either pseudo-contractual grounds or on the grounds of what is best for
the child. As a result, equitable estoppel is a potential solution for providing for
child support in the context of same-sex relationships in jurisdictions that have
rejected the de facto parenthood or Elisa B. interpretation of the Uniform Parentage
Act.

Part I of this Note will discuss the problems surrounding child support in the
context of same-sex parents and the ways in which equitable estoppel has been
applied to child support cases. Part 11 will then explain two approaches that certain
states have taken toward the issue-the Elisa B. and the de facto parent approach.
Finally, Part Il will explain the doctrine of equitable estoppel as applied by the

6 Elisa B. v. Super. Ct., 117 P.3d 660 (Cal. 2005).
7 CAL. FAM. CODE § 7600 (West 2010).
8 Elisa B., 117 P.3d at 671.
9 Chambers v. Chambers, No. 99-09493, 2005 Del. Fam. Ct. LEXIS 1, at *19, 24 (Del. Fam. Ct.

Jan. 12, 2005).
10 See, e.g., White v. White, 293 S.W.3d I (Mo. Ct. App. 2009).
1 Matter of H.M. v. E.T., 76 A.D3d 528 (2d Dept. 2010).
12 Equitable Estoppel Definition, LEGALDEFINITION.Us, http://legaldefinition.us/equitable-

estoppel.htmi (last visited Jan. 17, 2011).
13 See Clevenger v. Clevenger, 189 Cal.App.2d 658 (1961); In re Shondel J. v. Mark D., 853

N.E.2d 610 (N.Y. 2006).
14 In re H.M., 76 A.D.3d at 531.
15 In fact, the doctrine requires that, for the child's own emotional good, the Court NOT make a

determination as to the partner or divorced spouse's true relationship with the child.
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New York Appellate Division in In re H.M and will outline the potential benefits
and drawbacks-as well as the likelihood-of other jurisdictions adopting the
equitable estoppel approach

I. BACKGROUND

A. The Problem

In a divorce action, child support has always served as a means for courts to
protect the best interests of the children of divorcing parents. It is fundamental that
children should not be harmed by the separation of their parents.16 Accordingly,
the duty to provide child support has been established by statute in every state and
the District of Columbia. 17 New York State, for example, defines child support as
"a sum to be paid pursuant to court order or decree by either or both parents or
pursuant to a valid agreement between the parties for care, maintenance and
education of any unemancipated child under the age of twenty-one years."l 8 The
New York statute is similar to other states' statutes in that it defines child support
as a sum to be paid by a parent. In a traditional heterosexual couple's divorce, this
wording poses little problem; the question is not whether the non-custodial spouse
is a parent, but rather it is how much support is needed to serve the child properly.

In contrast, when a same-sex couple separates, the question becomes whether
the non-biological parent is actually a legal "parent" of the child. The definition of
parenthood has generally been provided by state statute through the Uniform
Parentage Act ("UPA"), 19 which has been passed in some form by all fifty states. 20

The UPA essentially defines a parent as a "mother" or a "father" and contains
language for determining when a person is a "legal mother" or "legal father."2 1

When a child is not conceived through artificial insemination, a same-sex
partner can only be a "father" or "mother" to that child if he or she was "married to
the birth [father or mother] at conception or lived with the child for the first two
years of the child's life and treated the child as his" or her own.22 Thus if a gay or
lesbian person enters into a same-sex partnership after the first two years of the
child's life, the other partner cannot be considered the child's legal parent without
formally adopting the child. Meanwhile, the 2002 amendments to the UPA, which

16 In re H.M., 76 A.D.3d at 529-30 ("The paramount 'concern in such cases has been and continues
to be the best interests of the child."' (citation omitted)).

17 Arnold H. Rutkin, 3-33 FAMILY LAW AND PRACTICE § 33.02, (Arnold H. Rutkin ed., Matthew
Bender 2004).

18 N.Y. DOM. REL. LAW § 240(1 -b)(b)(2) (Consol. 2011) (emphasis added).
9 UNIFORM PARENTAGE ACT (2002), available at http://www.law.upenn.edu/bll/archives/ulc/upa/

final2002.htm.
20 The Uniform Parentage Act of 2002, LAWYERS.COM, http://family-law.lawyers.com/patemrity/

The-Uniform-Parentage-Act-of-2002.html [hereinafter Uniform Percentage Act of2002].
21 See UNIFORM PARENTAGE ACT (2002), supra note 19.
22 Id.
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is currently the law in seven states, 23 make it impossible for both members of a
same-sex partnership to be the legal parents of a child conceived through artificial
insemination. 24 This is because while the birth mother is still a legal mother, the
legal father must be "a man who consents to assisted reproduction." 25 Thus, a
child conceived through artificial insemination by a lesbian couple will only have
one legal parent-his biological mother. The end result in all these cases is that in
the event of separation, the non-custodial "parent" will not be deemed a legal
parent and will not obligated to pay child support.

Of course, in some cases, the question of parentage is not a problem. For
example, if the child has been legally adopted by both of the same-sex partners,
then the case is no different from an ordinary divorce involving a child who has
been adopted by a heterosexual couple. Similarly, if the separating couple has been
legally married in a state that supports same-sex marriages, the child's situation is
no different than a case involving heterosexual parents. Unfortunately, most cases
involving same-sex couples are not so easy.

The reason for this difficulty is that same-sex marriages and adoptions are not
prevalent in the United States. Currently, same-sex couples can only receive
marriage licenses in six states and the District of Columbia. 26 A few other states
recognize "civil unions" or "domestic partnerships," which provide some or all of
the rights of legal state marriages to same sex-couples, but due to the wording of
most statutes defining the term "parent," these alternatives to marriage may be
inadequate. 27

Similarly, joint adoption-an adoption that would make both members of a
couple the legal parents of a child-may not be an available option for same-sex
partners in many states. 28 Indeed Florida, Mississippi, and Utah have banned
same-sex couples from adopting children under any circumstances. 2 9 In many

23 Id.
24 Mary Patricia Bym, From Right to Wrong: A Critique of the 2000 Uniform Parentage Act, 16

UCLA WOMEN'S L.J. 163, 171 (2007).
25 THE UNIFORM PARENTAGE ACT OF 2002, supra note 19 (emphasis added).
26 Same-Sex Marriage, Civil Unions and Domestic Partnerships, NAT'L CONF. OF STATE

LEGISLATURES, http://www.ncsl.org/default.aspx?tabid=16430 (last visited Jan. 17, 2011) [hereinafter
NATIONAL CONFERENCE OF STATE LEGISLATURES]. The states that issue marriage licenses to such
couples are Massachusetts, Connecticut, Iowa, Vermont, New Hampshire, and New York. Id.
California may also issue such licenses and has done so in the past, but the legal situation is unclear due
to litigation surrounding Proposition 8. Id. It should be noted then aside from these states, only one
other state, Maryland, recognizes a marriage license given to a same-sex couple in another state. Id.

27 Id. The states in question are New Jersey-provides civil unions that grant same-sex partners the
same rights as married spouses-California, Oregon, Nevada, Washington-provides Domestic
Partnerships that grant most state-level spousal rights to same-sex partners-Hawaii, Maine, and
Wisconsin-provides Domestic Partnerships that grant some spousal rights. Id.

28 GARY J. GATES ET AL., ADOPTION AND FOSTER CARE BY GAY AND LESBIAN PARENTS IN THE
UNITED STATES (2007), available at http://www.law.ucla.edulWilliamsinstitute/publications
/FinalAdoptionReport.pdf.

29 Id. at 3. Florida actually forbids any "homosexuals" from adopting a child, regardless of whether
they are single or not. Id. (emphasis added). In Utah, where the ban actually prevents any unmarried
couples from adopting, and Mississippi, the bans do not seem to affect single gay or lesbians who wish
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other states, while there may not be any "formal policies forbidding adoption ... by
GLB parents," surveys have shown that for various reasons, same-sex couples are
likely to be turned down after applying to adoption agencies. 30 Eleven states and
the District of Columbia provide that "sexual orientation cannot be a basis to
prevent gay and lesbian people from adopting." 3 1 However, outside of these states,
it is difficult for a same-sex couple to jointly adopt the child. Thus, oftentimes only
one partner in a same-sex relationship has a clear legal status as the parent of a
child.

One solution to this problem would be to obtain a second-parent adoption;
however, this option is not readily available to couples throughout the United
States. The second-parent adoption allows for a non-legal parent to adopt the
couple's child without the other partner losing his or her status as a legal parent. 32

Thus one member of a same-sex couple could adopt a child by him or herself as an
individual and have the other partner adopt the child sometime later in a second-
parent adoption. Unfortunately, as of December 2011, only nine states and the
District of Columbia have currently approved second-partner adoption for same-sex
parents, making this option unavailable to many same-sex partners.3 3 Thus, like
joint adoption, second-parent adoption has not been an effective solution to the
problem of a child in a same-sex household having only one legal parent.

The scope of this problem can be seen in a study using the 2000 census to
project the number of children in same-sex households. This study projected that
as of 2005, an estimated 270,313 children in the United States were living in
households "headed by same-sex couples." 34 However, only an estimated 65,500
adopted children were living with a lesbian or gay parent. 35 Currently, over
200,000 children in the United States could face a lack of child support due to not
having a second "parent" who is obligated to provide financial support. 36

to try and adopt a child. Id.
30 Id. This discrimination can be because of the policies of the various agencies or could simply be

the result of social workers and agencies deeming from their own that such couples are "unsuitable" for
adoption because of their sexual orientation, despite the lack of a public policy. Id.

31 GATES ET AL., supra note 28, at 3 (these states include California, Maryland, Massachusetts,
Nevada, New Jersey, New York, Connecticut, Illinois, Indiana, Pennsylvania, and Vermont).

32 Second-Parent Adoption, HUMAN RIGHTS CAMPAIGN, available at http://web.archive.org/
web/201 10 11 095837/http://www.hrc.org/issues/2385.htm (2011).

33 Id. at 3. The nine states are California, Colorado, Connecticut, Illinois, Massachusetts, New
Jersey, New York, Pennsylvania, and Vermont. Id. Second-party adoptions have been granted in
eighteen other states, but such adoptions have only been granted at the "trial court level" and thus such
adoptions arc probably unavailable in these states. Id.

34 ADAM P. ROMERO, ET AL., THE WILLIAMS INSTITUTE CENSUS SNAPSHOT at 2 (Dec. 2007),
available at http://web.archive.org/web/20080228024532/http://www.law.ucla.edu/williamsinstitute/
publications/USCensusSnapshot.pdf.

35 Id.
36 The exact number of course is unknown and may be lower or higher. It should be noted that the

estimates given above are not completely comparable; the first estimate involves children with same-sex
couples, while the second involves children with same-sex couples and those adopted by single gay or
lesbian individuals. Moreover, these numbers do not indicate how many of these children are children
of same-sex marriages, which are likely to be immune to the child support problem.
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Several solutions have been proposed by the courts in order to ensure that
non-adopted children of unmarried same-sex couples receive financial support from
both parents in the event that the same-sex couple separates. Recently, New York's
Appellate Division addressed the issue by extending the doctrine of equitable
estoppel to these cases.

B. The Doctrine ofEquitable Estoppel and How it Applies to Child Support

Equitable estoppel is a doctrine in which a court bars a party from "plead[ing]
or prov[ing] an otherwise important fact, because of something which he has done
or omitted to do." 37 Courts have applied equitable estoppel in child support cases
to prevent a party from claiming not to be a child's parent, when that party's
actions and statements have induced the other party in the case believe that the first
party would act as a parent and would perform all the tasks that parenthood entails.
In all, there have been three ways courts have applied equitable estoppel to child
support cases, and this Note will briefly outline those applications.

1. The Implied-Contract/Equitable-Estoppel Approach to Child Support Cases
Involving Artificial Insemination.

The first use of equitable estoppel in same-sex child support cases arose in
situations involving artificial insemination. In the South Carolina case In re Baby
Doe, a married couple was unable to have children due to the husband having
suffered physical trauma. 38  The child was conceived through artificial
insemination in February of 1983 and was born in November of the same year, but
the couple separated after conception. 39  The husband brought a legal action
seeking to establish that he was not the child's father, and the wife counterclaimed
seeking child support.4 0 The Court held for the wife and ordered child support,
ruling that:

[A] husband who consents for his wife to conceive a child through artificial
insemination, with the understanding that the child will be treated as their
own, is the legal father of the child born as a result of the artificial
insemination and will be charged with all the legal responsibilities of
paternity, including support. 4 1

This result has been essentially approved throughout the entire country in
cases in which a married couple conceives a child through artificial insemination.42

37 BALLENTINE'S LAW DICTIONARY (3d ed. 2010).
38 In re Baby Doc, 353 S.E.2d 877, 877 (S.C. 1987).
39 Id.
40 Id.
41 Id.
42 See In re M., 787 N.E.2d 144 (Ill. 2003); R.S. v. R.S., 670 P.2d 923 (Kan. 1983); Laura WW.

v. Peter WW., 51 A.D.3d 211 (3d Dept. 2008); see also In re L.M.S. v. S.L.S., 312 N.W.2d 853 (Wis.
Ct. App. 198 1)(applying the same logic to a case in which the couple had the wife have conceive a child
with a third party instead of using artificial insemination).
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The use of equitable estoppel has been extended to an unmarried couple in at least
one case, where a boyfriend had consented to the artificial insemination procedure
and to support and treat the children as his own.4 3 However, the circumstances of
that case are extreme-the boyfriend had acknowledged the children in question as
his own, but had been living a double life and was in fact married to another
woman 44and its applicability to other cases is unclear.

2. The Clevenger application of Equitable Estoppel to Child Support Cases

A second use of the doctrine of equitable estoppel in the context of child
support was first brought forth in a California case, Clevenger v. Clevenger.4 5

Unlike the implied-promise/equitable-estoppel theory, in which equitable estoppel
is used to prevent a father from reneging on a commitment to support the child,
equitable estoppel is used to prevent a potential father from denying paternity in
situations that would harm the child. In Clevenger, the Court held that if the facts
of a case were such that:

[T]he husband represented to the boy that he was his father, that the
husband intended that his representation be accepted and acted upon by the
child, that the child relied upon the representation and treated the husband
as his father and gave his love and affection to him, [and] that the child was
ignorant of the true facts [then there would exist] the foundation [for] the
elements of estoppel.46

These elements of estoppel are more simply stated to be: "representation,
reliance, and detriment."4 7 In Clevenger, the Court held that the detriments giving
rise to a claim of estoppel were that "[t]he child [] relies upon the husband's
representation and does not attempt to find [his] natural father[,] ... [is] designated
as an illegitimate child in preadolescence[,]" and suffers social injury caused by the
"abrupt removal of [the] status" of being "the natural son of the husband." 48 Thus,
in Clevenger, the Court's ruling meant that no actual financial detriment needed to
be shown in order to support a claim for child support against a father who denied
his paternity of the child.49 Instead, the Court's concern was "the psychological or
emotional impact on the child on learning that the man he or she thinks of as father
is denying paternity." 50 Many jurisdictions around the country follow Clevenger
and apply the California courts' version of equitable estoppel in their cases,
requiring only emotional or psychological detriment be shown in order to win an

43 In re M.J., 787 N.E.2d 144 (Ill. 2003).
44 Id. at 146-47.
45 Clevenger v. Clevenger, 11 Cal. Rptr. 707 (1961).
46 Id. at 714.
47 See K.B. v. D.B., 639 N.E.2d 725, 728 (Mass. App. Ct. 1994).
48 Clevenger, 11 Cal. Rptr. at 714-15.
49 See K.B., 639 N.E.2d at 728-29.
50 See id. at 729.
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award of child support despite a denial of paternity. 5 1 New York is one of these
jurisdictions. 52

3. A Second Variation of the Clevenger Application of Equitable Estoppel
Doctrine to Child Support

Certain jurisdictions have reached a different formulation of the Clevenger
approach to equitable estoppel in child support cases. These jurisdictions have
created a framework in which estoppel may only be applied if it is shown that "the
children will suffer future financial detriment as a result of the stepparent's
representation or conduct that caused the children to be cut off from their natural
parent's financial support." 53 The basic cases supporting this view of the doctrine
are a New Jersey case, Miller v. Miller, and a Maryland case, Knill v. Knill.54 The
courts in these cases do not require "the children [to] believe that the stepparent is
their natural parent."55 Rather, all that is required is "some representation of
support to either the children or the natural parent as to his or her responsibilities in
his or her relationship with them."56  Thus in these jurisdictions, emotional
detriment-the psychological harm of having one's presumed father denying
paternity-is not enough to result in the use of equitable estoppel to order child
support.

The justification for this view is that "voluntary support by a stepparent
should not be discouraged" and that the Clevenger view of equitable estoppel
would result in stepparents being less likely to emotionally care for the child. 57

This reasoning has been persuasive, and as a result, a majority of courts around the
country now require financial detriment to be shown for the doctrine of equitable
estoppel to be used to order child support.5 8 At present, between the two different
approaches to equitable estoppel, almost all jurisdictions in the United States
support the use of the equitable estoppel doctrine to order child support against
stepparents.59

5' See, e.g., Scott v. Scott, No. C-9527, 1983 Del. Fam. Ct. LEXIS 39 (1983); Wade v. Wade, 536
So.2d 1158 (Fla. Dist. Ct. App. 1988); S.R.D. v. T.L.B., 174 S.W.3d 502 (Ky. Ct. App. 2005); Crago v.
Kinzie, 733 N.E. 2d 1219 (Ohio Ct. App. 2000); Pictros v. Pictros, 638 A.2d 545 (RI. 1994).

52 See In re Shondel J. v. Mark D., 853 N.E.2d 610 (N.Y. 2006).
53 See Miller v. Miller, 478 A.2d 351, 358 (N.J. 1984).
54 Knill v. Knill, 510 A.2d 546 (Md. 1986); Miller, 478 A.2d 351.
ss Miller, 478 A.2d at 358.
56 Id.
57 Id.
58 See K.B. v. D.B., 639 N.E.2d 725, 729 (Mass. App. Ct. 1994); see, e.g., B.E.B. v. R.L.B., 979

P.2d 514 (Alaska 1999); W. v. W., 728 A.2d 1076 (Conn. 1999); State on Behalf of J.R. v. Mendoza,
481 N.W.2d 165 (Neb. 1992); Wiese v. Wiese, 699 P.2d 700 (Utah 1985); In re Marriage of A.J.N. &
J.M.N., 414 N.W.2d 68 (Wis. Ct. App. 1987).

59 See J.N.H. v. N.T.H., 705 So.2d 448, 452 (Ala. Civ. App. 1997) (contrasting view that rejects the
equitable estoppel doctrine in child support cases-Equitable Adoption in Alabama requires a finding
that the stepfather had an "intent to adopt" the child in question).
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The previous three approaches have all been successful in child support cases
involving heterosexual couples. However, equitable estoppel has seldom been
applied in cases involving same-sex couples. Instead, two other approaches have
tried to address child support for the children of same-sex parents, who are likely to
only have one "legal parent" according to the UPA.

II. Two APPROACHES TO THE CHILD SUPPORT PROBLEM FOR THE CHILDREN OF
SAME-SEX PARENTS

A. The California Approach as Outlined in Elisa B.

In Elisa B. v. Superior Court, the California Supreme Court outlined its
approach to cases in which one same-sex partner sued the other partner for child
support.6 0 In this case, Elisa and Emily began a lesbian relationship in 1993,
quickly forming a serious bond.6 1 The couple at one point discussed having
children and decided that Elisa, whose salary was twice that of Emily's salary,
"would be the primary breadwinner for the family," while Emily "would be the
stay-at-home mother." 62 In 1997, both women became pregnant; Elisa gave birth
to Chance in 1997 and Emily gave birth to twins, Ry and Kaia, in 1998.63 The pair
selected the children's names together and gave the children a surname that was a
hyphenated combination of their own surnames. 64 Both provided care for each
other's children, and their family members and friends viewed the couple as "co-
parents" of the children. 65 During this whole time period, Elisa supported the
couple and children financially and had a life insurance policy on herself naming
Emily as the beneficiary so that if anything happened to Elisa, Emily could care for
the children.66 However, while the couple consulted an attorney about adopting
each other's children, they never went through with any adoption proceedings. 6 7

In November of 1999, the couple separated. 68 Elisa promised to support
Emily and the twins and initially paid $1,500 per month in mortgage payments and
other expenses. 69 Later, when Emily moved into an apartment with the twins, Elisa
paid her only $1,000 each month.70  In early 2001, Elisa stopped providing
payments to Emily entirely, stating that she had "lost her position as a full-time

60 Elisa B. v. Superior Ct., 117 P.3d 660 (Cal. 2005).
61 Id at 663.
62 Id. (internal quotation omitted).
63 Id
64 Id
65 Id
66 Elisa B. v. Superior Ct., 117 P.3d 660, 663 (Cal. 2005).
67 Id
68 Id
69 Id
70 Id
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employee" and could no longer afford to support Emily and Emily's children. 7 1

Soon thereafter, Emily filed a lawsuit seeking child support for the twins.72

At the time of trial, the Court noted that Elisa "was earning $95,000 a
year." 73 Moreover, Emily alleged that she would not have become pregnant if
Elisa had not promised to support her financially. 74 Elisa disputed that any
financial arrangements were discussed before the birth of the couple's children and
alleged that she had not gone through with the adoption proceedings "because of
misgivings about Emily adopting [Elisa's child]." 75

The Superior Court found that Emily "agreed to have children with [Elisa],
and relied on [Elisa's] promise to raise and support [Emily's] children. She would
not have agreed to impregnation but for this agreement and understanding." 76

Thus, it held that Elisa was liable for child support under the doctrine of equitable
estoppel. This seems to be a textbook situation for the doctrine of equitable
estoppel as Elisa was attempting to adopt "a position ... that contradicts . . . her
past statements [and] actions when that contradictory stance would be unfair to
another person"-in this case, Emily and Emily's children-"who relied on the
original position." 77

Elisa petitioned the California State Court of Appeals for a writ of mandate
and the Court of Appeals directed the Superior Court to vacate the judgment.78

The appellate court rejected the lower court's use of the doctrine of equitable
estoppel for two reasons. First, the court claimed that the particular fact pattern in
this case did not show a "clear and unambiguous promise . . . that if Elisa had
children, Emily would support them until they reached adulthood." 79 Second, the
Court claimed that because California law

[D]id not impose parental obligations on a person who was not married to a
person who has artificial insemination, who was not a parent or presumed
parent, or who had not agreed in writing to support the child, it was not
reasonable for Emily to rely upon a promise of child support that was
silent or ambiguous about any post-separation support.80

71 Id. at 663-64.
72 Elisa B. v. Superior Ct., 117 P.3d 660, 662-63 (Cal. 2005).
73 Id. at 664.
74 Id. at 663.
75 Id.
76 Id. at 664 (internal quotation omitted).
77 Equitable Estoppel Definition, LEGALDEFINITION.us, http://legaldefinition.us/equitable-

estoppel.html (last visited Jan. 17, 2011).
78 Elisa B. v. Superior Ct., 117 P.3d 660, 664 (Cal. 2005).
79 Elisa B. v. Superior Ct., 13 Cal. Rptr. 3d 494, 505 (Cal. Ct.App. 2004).
80 Id. (emphasis added). It should be noted that in making this argument against the application of

equitable estoppel to this case, the Court of Appeals refers to the doctrine as "promissory estoppel."
Promissory estoppel, according to Ballentinc's Law Dictonary, is the doctrine that states that a promise
should be enforced "if it was intended that the promise should be relied upon and in fact it was relied
upon, and if a refusal to enforce it would be virtually to sanction the perpetration of fraud or would
result in other injustice." BALLENTINE'S LAW DICTIONARY (3d ed. 2010). This definition would seem
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The Court's reasoning would have precluded the use of equitable estoppel in
same-sex child support cases in California. Under its reasoning, courts would be
unable to apply equitable estoppel unless there had been a written agreement or
express promise by the other partner to support the child in the event of a
separation-a situation in which estoppel is unnecessary due to the existence of a
valid contract. Regardless of the validity of the Court of Appeals' rejection of
equitable estoppel, it concluded that Elisa was not "a [parent of the twins] under the
[UPA] ... she is not a parent for purposes of the obligations imposed by the UPA,"
and reversed the order of child support. 8 1

On appeal, the California Supreme Court essentially ignored the lower
court's disagreement about the application of the doctrine of equitable estoppel to
this case. The Court's version of the facts would seem to indicate that there was a
strong case for the doctrine to apply. The facts highlighted by California's highest
court emphasized Elisa's actions and statements that could have made an observer
believe that Elisa's children were Emily's own and that Elisa had promised to
support the children. However, the Court ignored this theory of the case and
simply claimed that the Court of Appeals' opinion as being based upon the
argument that "Elisa had no obligation to pay child support because she was not a
parent of the twins within the meaning of the Uniform Parentage Act."82

Instead, the California Supreme Court reversed the Court of Appeals by
holding that Elisa "is a presumed mother of the twins under" the California
equivalent of the UPA, and that "there are no competing claims to [Elisa] being the
children's second parent."83 The Court reached this conclusion by looking at the
provision of California's enactment of the UPA that provides for a presumption
that the parent in question is the child's natural father if "[h]e receives the child into
his home and openly holds out the child as his natural child." 84 The Court stated
that "the provisions of this part [of the UPA] applicable to the father and child
relationship apply" whenever practical to determine the existence of a mother-child
relationship. 85 The Court held that Elisa met this presumption, which she had
failed to rebut, because in her actions of bringing the children into this world and
having "raised them as her own," she had met the statute's requirement of
"[receiving] the twins into her home and [holding] them out to the world as her
natural children." 86

to be the source for the Court of Appeals' requirement that there be a "clear and unambiguous promise"
for estoppel to apply. Elisa B.,13 Cal. Rptr. at 505. However, the definition of equitable estoppel does
not require there be such a clear promise and thus the Court of Appeals' reasoning here is misplaced. Id.

81 Elisa B., 13 Cal. Rptr. 3d at 501. In California, the Uniform Parentage Act has been passed into
law as CAL. FAM. CODE §7600 (West 1994).

82 Elisa B. v. Superior Ct., 117 P.3d 660, 664 (Cal. 2005).
83 Id. at 670.
84 Id. at 664 (citing CAL. FAM. CODE § 7611 (d) (West 2005)).
85 Id. at 665 (citing CAL. FAM. CODE § 7650 (West 2005)).
86 Id. at 669-670.
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The UPA has been adopted in some form by every state, but not a single state
has followed California's interpretation of the Act.87 In the parallel case of In re
Parentage of L.B., a former same-sex partner sought visitation rights rather than
child support.8 8 The Supreme Court of Washington merely noted the Elisa
decision and then proceeded to decide the case on different grounds.8 9 This elicits
the question of why courts in other jurisdictions have ignored Elisa and instead
created their own judicial doctrines. One potential explanation is that the Elisa
Court "stretched existing law to the point of misapplication" when it interpreted the
UPA in the manner it did.90 Alternatively, the fact that Efisa claims that an
existing piece of law says that same-sex partners may be parents of a child may
have dissuaded courts in certain jurisdictions that may be less receptive to the
concerns of same-sex couples from seriously looking at this case. Whatever the
reason, the five years that have passed since Elisa show that its holding has not
solved the problem.

B. The De Facto Parent Approach

1. The Theory of De Facto Parenthood

Even if a partner is not considered a legal parent, he or she could still be
considered a "de facto" or "psychological" parent based on his or her relationship
with the child. 9 1 This approach has been approved for the purpose of granting
visitation rights to same-sex partners in a number of states, including Wisconsin,
New Jersey, Massachusetts, Alaska, Colorado, Delaware, and Maine. 92 In these
cases, the test to determine whether a third party-in this case the non-biological
same-sex partner-is in fact a de facto or psychological parent has four or
occasionally five factors that must be satisfied.9 3 The most common formulation of
the four factors stems from the Wisconsin case In re Custody of H.S.H-K:

To demonstrate the existence of the de facto parental relationship with the
child, the petitioner must prove four elements: (1) that the biological or adoptive
parent consented to, and fostered, the petitioner's formation and establishment of a

87 See THE UNIFORM PARENTAGE ACT OF 2002, supra note 19.
88 In re Parentage of L.B., 122 P.3d 161 (Wash. 2005).
89 Id.
90 See Family Law - Same-Sex Couples' Parental Rights and Obligations - California Supreme

Court Holds Child Support Provisions of Its Uniform Parentage Act Applicable to Same-Sex Couples. -
Elisa B. v. Superior Court, 117 P.3d 660 (Cal. 2005), 119 HARV. L. REV. 1614, 1614 (2006).

91 See V.C. v. M.J.B., 748 A.D.2d 539 (N.J. 2000); In re Custody of H.S.H-K, 533 N.W.2d 419
(Wis. 1995).

92 See, e.g., In the Interest of E.L.M.C., 100 P.3d 546 (Colo. Ct. App. 2004); C.E.W. v. D.E.W.,
845 A.2d 1146 (Me. 2004); In re Hart, 806 A.2d 1179 (Del. Fam. Ct. 2001); V.C. v. M.J.B., 748 A.2d
539 (N.J. 2000); E.N.O. v. L.M.M., 711 N.E.2d 886 (Mass. 1999); In re Custody of H.S.H-K, 533
N.W.2d 419 (Wis. 1995); Carter v. Brodrick, 644 P.2d 850 (Alaska 1982).
. 93 The terms "psychological parent," "de facto parent," and even "functional parent" are basically
interchangeable in this context. See V.C. v. M.J.B., 748 A.2d 539 (N.J. 2000). Hereafter, this Note
shall only use the term "de facto parent" except where a direct quote uses one of the other terms.
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parent-like relationship with the child; (2) that the petitioner and the child lived
together in the same household; (3) that the petitioner assumed obligations of
parenthood by taking significant responsibility for the child's care, education and
development, including contributing towards the child's support, without
expectation of financial compensation; and (4) that the petitioner has been in a
parental role for a length of time sufficient to have established with the child a
bonded, dependent relationship parental in nature. 94

Although these factors vary from state to state, Wisconsin outlines the basic
points of this test. As a result, in these jurisdictions, a same-sex partner who has
been separated from the child that he or she has cared for during the relationship
may be able to obtain visitation rights.

In Chambers v. Chambers, a family court in Delaware extended the principle
of de facto parenthood to child support cases. 95 In this case, Carol and Karen
Chambers96 began a relationship in 1995 and later that year had a "commitment"
ceremony in which Karen took Carol's last name.97 The couple had wished to have
a child even prior to the ceremony, but, because of various complications, the only
way for Karen to get pregnant was through in vitro fertilization. 98 Carol paid the
money required for the in vitro process and in August of 1997, their son David was
born.99 Carol took a week off from work to assist with David's care and continued
to bathe and feed David after returning to work.100

Karen and Carol separated first in 1998 and for the last time in 1999.101
However, after a court order in February of 2000, Carol "enjoyed regular and
frequent visitation with David."1 02 Carol continued to have such visits with David
during holidays and summer vacations, pursuant to another such order issued in
2004.103 Meanwhile, prior to 2002, Carol voluntarily supported David and
Karen. 104 Moreover, Carol admitted that she had made a "verbal agreement" to
pay for David's child support. 105 Carol never denied being David's parent at any
place or time other than the child support proceeding in this case. 106

94 In re Custody of H.S.H-K, 533 N.W.2d 419, 421 (Wis. 1995).
95 Chambers v. Chambers, No. 99-09493, 2005 Del. Fam. Ct. LEXIS 1 (Del. Fam. Ct. Jan. 12,

2005).
96 Obviously, the names in any of these cases have been changed for the protection of the children

who are at the heart of the matter.
97 Chambers, 2005 Del. Fam. Ct. LEXIS 1, at *2.

8 Id. at *3.
99 Id. at *4-5.

100 Id. at *5.
101 Chambers v. Chambers, No. 99-09493, 2005 Del. Fam. Ct. LEXIS 1, at *5 (Del. Fam. Ct. Jan.

12, 2005).
102 Id. at *5.
103 Id.
104 Id.
105 Id
106 Id. at *6.
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Despite her prior conduct, Carol contended that she could not be ordered to
pay child support because she was not a biological parent and had not formally
adopted David. 107 The court in this case noted a problem with Carol's assertion:
"the term 'parent' is not defined under the child support section of the [Delaware]
Code."" The Court thus tried to interpret the intent of the drafters of the
Delaware Code-the legislature-and determined that the proper analysis of the
situation, which would take into account the best interest of the child, David, would
be to determine whether Carol met the definition of a "de facto" parent. 109 The
Court then analyzed the five factor test it had formulated in a previous case, In re
Hart, to determine whether Carol was a de facto parent.1 10 The five factors of the
test are:

1) [Whether t]he non-legal parent had the support and consent of the parent
who fostered the formation and establishment of a parent-like relationship
with the child ...
2) [Whether t]he non-legal parent has assumed the obligations of
parenthood by taking significant responsibility for the child's care,
education, and development-including the child's support, without the
expectation of financial compensation . . .
3) [Whether the non-legal parent] acted in a parental role for a length of
time sufficient to have established a bonded and dependent relationship
that is parental in nature ...
4) [Whether the non-legal parent] helped to shape the child's daily routine
by addressing developmental needs, disciplining the child, providing for
the child's education and medical care and serving as a moral guide . . .
5) [Whether the non-legal parent] on a day to day basis, through
interaction, companionship, interplay and mutuality, fulfilled the child's
needs to be loved, valued, appreciated and received as an essential person
by the adult who cares for him.111

107 Chambers v. Chambers, No. 99-09493, 2005 Del. Fam. Ct. LEXIS 1, at *7 (Del. Fam. Ct. Jan.
12, 2005). Carol contended that because only biological or adoptive parents were considered parents
under Delaware law, the court could not order her to pay child support because was neither David's
biological nor adoptive parent.

10o Chambers, 2005 Del. Fam. Ct. LEXIS 1, at *10. It is interesting to note that while the Court
does mention that the newest version of the UPA, adopted by Delaware in 2004, does define a parent as
a person who is in either a mother-child relationship or a father-child relationship, and that the UPA
does define these terms. Id. at *9. However, while the Court mentions this, the Court ultimately ignores
this part of the UPA, which has been passed into law in Delaware. This Note will talk about this portion
of the UPA regarding Delaware Law on this subject in the discussion of Smith v. Gordon, 968 A.2d I
(Del. 2009), below.

109 Chambers, 2005 Del. Fam. Ct. LEXIS I at *12.
ilo Id. at *16-21(citing In re Hart, 806 A.2d 1179 (Del. Fam. Ct. 2001)).

Id. at *17-21 (citing In re Hart, 806 A.2d 1179 (Del.Fam.Ct. 2001)). Delaware rejects the same
household factor of Wisconsin and instead includes two extra factors requiring certain care and love to
be provided by the non-legal parent for that person to be a de facto parent.
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The Court answered all of these factors in the affirmative and found that the
commissioner had not erred in "finding Carol to be David's 'parent' within the
meaning of the Delaware support Statute."1 12

Chambers is very similar to Elisa except that in Chambers the non-legal
parent still wished to have a part in the life of the child in question. Regardless, it
seems likely that if the two cases arose in each other's jurisdictions, the end result
would be the same: the non-legal parent would be forced to provide child support
to the legal parent. The de facto parent theory has somewhat of a stronger support
base than the California courts' approach, as evidenced by the fact that many states
approve the de facto parent theory for the purpose of allowing third party visitation
rights.

2. The De Facto Parenthood Theory's Failure to Gain Acceptance in Other
Jurisdictions

The theory that a same-sex partner can be deemed a de facto parent and thus
be entitled to the right to visit the child and the obligation to provide child support
is not accepted by all jurisdictions. In a Missouri case, White v. White, a same-sex
partner sought child support. 113 The court refused to apply the de facto parent
doctrine, and provided no reasoning other than to say that Missouri courts did not
approve the Wisconsin factors. 114 In a Utah case seeking child visitation rights as
well as child custody, the court rejected the de facto parent doctrine on the grounds
that it created an ambiguous standard for whether de facto parents could have
standing in court.115 Moreover, the Utah court indicated that it believed that the
issue fell more into the policy domain of the legislature than the common law
powers of the courts. 116 However the dissent voiced an opinion in favor of
accepting the de facto parent standard in such cases, citing the aforementioned
cases in other jurisdictions.1 17

Maryland has also refused to apply the de facto parent standard as a way to
determine visitation rights for non-legal parents. 18 The Maryland courts have held
that there is a firm constitutional standard for third parties to have standing to
challenge custody or to sue for visitation rights: either the legal parent must be
shown to be unfit, or exceptional circumstances must be present.' 19 Other courts,

112 Id. at *22.
"3 White v. White, 293 S.W.3d 1, 14-15 (Mo. Ct.App. 2009).
114 Id.

115 See Jones v. Barlow, 154 P.3d 808, 816 (Utah 2007).
116 Id. at 816-818.
117 Id. at 822-826 (Durham, C. dissenting). In particular, the dissent makes a point that the

majority in this case seems to ignore the special problems posed by children who are the product of a
same-sex relationship. Id. at 824. Given the fact that this is a visitation case, not a custody case, and the
circumstances of a child, who is the product of a same-sex relationship, the dissent believes the common
law is perfectly justified in creating a de facto parent standard in the mold of Wisconsin. Id. at 824-825.

118 See Janice M. v. Margaret K., 948 A.2d 73 (Md. 2008).
19 See id. at 80.
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have used the de facto parent standard to make the issue resemble a dispute
between two legal parents, rather than between a legal parent and a third party. 120

However, the Maryland court has refused to follow these other jurisdictions.
Even Delaware, the jurisdiction that first held that a de facto same-sex parent

could be required to provide child support, has recently stepped back from the de
facto parent doctrine. The Supreme Court of Delaware held in Smith v. Gordon
that courts could no longer apply the de facto parent doctrine to child support cases
in the same-sex context, reasoning that the Delaware legislature did not codify the
doctrine when it amended the Delaware statutes to adopt the newest version of the
UPA in 2004.121 The court concluded that the legislature understood that the new
UPA under consideration was less friendly to same-sex couples, as the 2002
amendments to the UPA had changed the words "husband" and "wife" to "man"
and "woman" respectively, preventing a "child born to an unmarried same-sex
couple" from having two legal parents.122

The court also concluded that the legislature was familiar with the de facto
parent doctrine, yet chose to enact the 2002 amendments without codifying the old
de facto parent doctrine. 123 Smith v. Gordon would seem to overrule Hart, a case
that was used in support of Chambers, as Hart was decided before the legislature
passed the 2002 amendments. Whether this case has overruled Chambers' holding
that child support was owed due to the non-legal parent being a de facto parent is
unclear, as Chambers was decided after the enactment of the amendments to the
UPA.1 24 However, it is likely that the court's recent decision in Smith has
overturned Chambers' holding on the issue of de facto parenthood and eliminated
the de facto parent doctrine as a way of obtaining child support from a non-legal
parent.125 The Smith Court does note, however, that other jurisdictions have
continued to apply the de facto parent doctrine despite passing the 2002
amendments to the UPA.1 26

Thus it seems that the doctrine of de facto parenthood, which gained support
from multiple jurisdictions as a method for granting visitation rights and possibly

120 See Emily R. Lipps, Recent Decision: The Court ofAppeals of Maryland: Family Law: Janice v.
Margaret K.: Eliminating Same-Sex Parents' Rights to Raise Their Children by Eliminating the De
Facto Parent Doctrine, 68 MD. L. REV. 691, 722 (2009).

121 Smith v. Gordon, 968 A.2d 1, 14-15 (Del. 2009).
122 Id. at 10, 14-15.
123 Id.
124 Despite the recent amendment to the UPA at the time of the decision in Chambers, the Court

opted to basically ignore the UPA's wording on the definition of a parent. See Chambers v. Chambers,
No. 99-09493, 2005 Del. Fam. Ct. LEXIS 1 (Del. Fam. Ct. Jan. 12, 2005).

125 It should be noted that Chambers provides a second justification for awarding child support
against the non-legal parent: equitable estoppel. Chambers, 2005 Del. Fam. Ct. LEXIS 1, at *24
("[E]ven if the court found that Carol was not a 'parent' within the meaning of the Delaware Child
Support Statute, she still would be estopped from renouncing her responsibility to support David."). As
a result, there is likely still a method for obtaining child support against a non-legal parent in Delaware.
The doctrine of equitable estoppel is discussed below.

126 Smith v. Gordon, 968 A.2d 1, 13-14 (Del. 2009).
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the right to child support from non-legal parents in the context of same-sex couples,
is not likely to gain much more traction in jurisdictions that do not currently
provide protections for same-sex partners. Part of the problem may be that the de
facto parent doctrine requires courts to implicitly accept same same-sex partners as
potential parents, which may be a controversial issue in many jurisdictions.127

Another reason may simply be that adopting the doctrine requires courts to invade
what they may view as the legislature's province. While the de facto parent
doctrine has had a level of success in providing support for the children of
separated same-sex couples, it will not secure the rights of these individuals-or
protect the welfare of a child-in states that refuse to adopt it.

III. EQUITABLE ESTOPPEL AS A SOLUTION TO THE PROBLEM

A. The Use of the Doctrine ofEquitable Estoppel in Child Support Cases and its
use in H.M. v E.T.

Prior to 2010, equitable estoppel had been raised in cases as a possible basis
for ordering a non-biological same-sex parent to pay child support. For example,
equitable estoppel was the justification used by the trial court in the original
hearing of Elisa B. v. Superior Court to find in favor of ordering child support. 128

However, recall that the California Court of Appeals rejected the equitable estoppel
doctrine and the Supreme Court simply ignored it.129 In Chambers, the Delaware
family court had also offered equitable estoppel as a basis for ordering child
support.130 However, the Court in Chambers appeared to base its decision almost
entirely on the de facto parent theory and appeared to simply use the equitable
estoppel theory as an alternative to the de facto parenthood argument.13' As both
cases demonstrate, while the doctrine of equitable estoppel had been mentioned as
a potential solution for this problem, it had never been the full basis for an appellate
court's opinion ordering child support. However, a recent New York case, H.M v
E.T., applied equitable estoppel as the sole basis for granting a request for child
support from a same-sex partner. 132

The facts in H.M were similar to those seen in California and Delaware.
H.M. and E.T. were in a lesbian relationship from 1989 through 1995.133 The two
talked of conceiving and raising a child together, though E.T. had children from a
prior relationship.1 34 In 1993, H.M became pregnant by artificial insemination and

127 See GATES ET AL., supra note 28.
128 Elisa B. v. Super. Ct., 117 P.3d 660, 663 (Cal. 2005).
129 Elisa B. v. Super. Ct., 13 Cal. Rptr. 3d 494, 505 (Cal. Ct. App. 2004).
130 Chambers v. Chambers, No. 99-09493, 2005 Del. Fam. Ct. LEXIS 1, at *24 (Del. Fam. Ct. Jan.

12, 2005).
131 Id. at 22-23.
132 Matter of H.M. v. E.T., 76 A.D. 3d 528 (2d Dept. 2010).
133 Matter of H.M. v E.T., 14 N.Y.3d 521, 522 (N.Y. 2010).
'34 Id.
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in September of 1994 H.M.'s son was born. 135 E.T. was present at the child's
delivery and shared in the expenses of both conception and the child's birth. 136

Furthermore, E.T. participated in the child's care after he was born. 137 However,
four months following the child's birth, the relationship between E.T. and H.M.
ended, and H.M. moved with the child back to her parents' residence in
Montreal. 138 After this point, E.T. infrequently provided H.M. with gifts and
monetary compensation for the child. 139

In 2006, H.M. filed an application in Canada, which was later transferred to
the family court of Rockland County, seeking monthly payments of child
support. 140 At trial, H.M. claimed that she had relied upon E.T.'s "promise of
support" in conceiving the child. 14 1 The family court found in favor of H.M and
ordered E.T. to pay child support, and the Appellate Division later affirmed. 142

Both the family court and the Appellate Division based their decisions to award
child support on the doctrine of equitable estoppel.14 3

In H.M. v E.T., the Court held that "where the same-sex partner of a child's
biological mother consciously chooses, together with the biological mother, to
bring that child into the world through [artificial insemination by a donor], and
where the child is conceived in reliance upon the partner's implied promise to
support the child," the "implied promise-equitable estoppel approach" prevents the
partner from "denying her responsibility to support the subject child."1 44 It is
important to note that this is not like the Clevenger equitable estoppel doctrine, of
which most courts around the country approve. Instead, the court applied a
contract-based form of estoppel to order child support in this case.

There certainly was no emotional detriment to the child caused by reliance
upon the partner's representations in this case, which is required for the use of
equitable estoppel in New York's approval of the Clevenger standard.1 45 There
was a financial detriment caused by the reliance, so this version of equitable
estoppel could have theoretically been based upon the Miller form of equitable
estoppel.146 Regardless, the use of equitable estoppel in H.M is consistent with the

135 Id.
136 Id.
137 Id

139 H.M. v E.T., 930 N.E.2d at 207.
140 Id.
14' Matter of H.M. v E.T., 76 A.D. 3d 528, 529 (2d Dept. 2010).
142 See id.
143 See id.
144 Id. at 531.
145 See Shondel J. v. Mark D., 7 N.Y.3d 320 (N.Y. 2006).
146 While there is a financial detriment in the H.M. case, it is not quite the same as Miller, where the

Court held that equitable estoppel will demand the imposition of child support because "the children will
suffer future financial detriment as a result of the stepparent's representation or conduct that caused the
children to be cut offfrom their natural parent's financial support." Miller v. Miller, 478 A.2d 351, 358
(N.J. 1984) (emphasis added). Of course there is no natural father from whom child support could be
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Delaware family court's decision in Chambers, in which the Court held that the
doctrine of equitable estoppel supported the imposition of child support because the
partner's "actions both pre-conception and post-birth caused [the biological
mother] to form a reasonable expectation that [the child] would be supported by the
[partner]."' 47

B. Benefits and Drawbacks of the use ofEquitable Estoppel as a Means to Provide
Child Support in Cases Involving Same-Sex Partners

1. Benefits of the Use of Equitable Estoppel in These Cases

There a few advantages to using equitable estoppel instead of the de facto
parent doctrine or California's interpretation of the UPA to provide child support in
the context of same-sex relationships. As conceived by the Court in H.M and
Chambers, the doctrine does not require evidence of the bond between the child
and the non-legal parent. 148 Instead, all that is required is a conscious decision to
bring the child into the world and that the child was conceived in reliance upon the
support of the non-legal parent. 149 Thus, in a case in which the non-legal parent
leaves the biological mother a short time after the child is born, the biological
mother can obtain child support via the H.M version of equitable estoppel,
provided that she can show that she relied upon the other partner's representation
that the other partner would support the child. 150 In contrast, the de facto parent
standard could not be used in such a circumstance as there would not have been a
"length of time sufficient [enough for the non-biological parent] to have established
with the child a bonded, dependent relationship parental in nature." 151

obtained in situations like H.M. and some courts have seemed to interpret Miller as solely reading that
any financial detriment caused by the reliance may justify equitable estoppel. See, e.g., W. v. W., 728
A.2d 1076 (Conn. 1999).

147 Chambers v. Chambers, No. 99-09493, 2005 Del. Fam. Ct. LEXIS 1, at *23-34 (Del. Fam. Ct.
Jan. 12, 2005). It should be noted that the Court in Chambers bases the majority of its opinion on the
basis of the partner being a de facto parent, and confined the equitable estoppel discussion merely to the
last page of its opinion. It is very likely that the Court simply included the equitable estoppel reasoning
as additional support for its order of child support in the event that the de facto parent standard was
overturned by the Delaware Supreme Court, which may have occurred in Smith. This is supported by
the Court's conclusion in Chambers: "even if the court found [the partner] was not a 'parent' within the
meaning of the Delaware Child Support Statute, she still would be estopped from renouncing her
responsibility to support [the child]." Id. at *24.

148 Id. at *22-23; Matter ofH.M. v E.T., 76 A.D. 3d 528, 530 (2d Dept. 2010).
149 Id.
150 It should be noted here that the Clevenger form of equitable estoppel would not permit an

imposition of child support in such a case, as there has been no reliance by the child upon the partner's
representations and thus there has been no emotional detriment to the child. Of course, one could argue
that the Clevenger form of equitable estoppel is inapplicable to cases involving same-sex partners, as the
child could not feasibly believe that the non-legal parent is in fact his natural parent. Such may not be
the case with the Miller form of equitable estoppel, depending upon the interpretation of "financial
detriment" as referred to in Miller. See Miller v. Miller, 478 A.2d 351, 358 (N.J. 1984).

151 In re Custody of H.S.H-K, 533 N.W.2d 419, 421 (Wis. 1995).
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Moreover, the equitable estoppel standard does not require courts to
implicitly consider the other partner to be a "parent" of the child, but instead simply
requires there to be reliance on a representation of financial support. This may
make courts in certain jurisdictions more comfortable with using the doctrine to
order child support payments, as they can do so without any acknowledgement of
the morality of same-sex partnerships. Jurisdictions in which the morality of same-
sex partnerships is an issue are more likely than not to be the same jurisdictions in
which joint or second-parent adoptions for same-sex couples are least available and
thus the jurisdictions in which the problem is most serious.

Finally, the equitable estoppel doctrine in such cases is based upon two
versions of the doctrine that most courts have already accepted: implied-contract
and the Miller variation of the Clevenger equitable estoppel doctrine in divorced
couple child support cases. Thus it seems unlikely that courts will refuse to use the
doctrine of equitable estoppel in these cases because doing so would "expand the
common law into an area occupied by statute so as to contradict the apparent
legislative intent [of the definition of a parent being either a female mother or a
male father]."' 52 As a result, the use of equitable estoppel doctrine in these same-
sex couple child support cases is more likely to win support for the children who
need it, making the doctrine look very appealing as a solution to this problem.

2. Drawbacks of the Use of Equitable Estoppel in These Cases

There are drawbacks to using the equitable estoppel approach to find a same-
sex partner liable for child support. For instance, unlike the de facto parent
standard-which confers upon the de facto parent all the obligations as well as the
rights of a parent of the child in question, a partner ordered to provide child support
via equitable estoppel does not receive visitation rights to the child that the partner
is being ordered to support. 153 The partner is simply, as the lawyer for the losing
party in the H.M. case stated to a reporter, "an 'ATM parent' . . . who has only a
one-way duty to provide material support without enjoying the benefits of
parenthood."' 54 This is obviously not a fair situation. However, the problem
should not be overstated, as partners being sued for child support are the ones who
are less likely to actually wish to exercise visitation rights to see the children they
are refusing to support financially. 15 5 Moreover, this may simply be the required

152 Jones v. Barlow, 154 P.3d 808, 819 (Utah 2007).
153 See Carla Johnson, Momma's Baby, Mama's Maybe: A New York Court's Decision to Hold a

Some-Sex Partner Financially Responsible for a Non-Biological and Non-Adoptive Child. H.M. V. E.T.,
No. U-110-07 (N.Y. Fam. Ct. Sept. 11, 2007), 31 U. ARK. LITTLE ROCK L. REv. 543, 552 (2009).

154 Nathan Koppel, Same-Sex Partners In New York Can Be Liable for Child Support, WALL
STREET J. LAW BLOG (Aug. 5, 2010, 8:52 AM), http://blogs.wsj.com/law/2010/08/05/same-sex-
partners-in-new-york-can-be-liable-for-child-support/.

155 This was not the case in Chambers, where the non-legal parent was asking for visitation rights,
but attempting to avoid child-support payments. Chambers v. Chambers, No. 99-09493, 2005 Del. Fam.
Ct. LEXIS 1, at *6-7 (Del. Fam. Ct. Jan. 12, 2005). Moreover, it may not be the case where the non-
legal parent is attempting to refuse child support due to that parent's own tenuous financial situation.
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price to pay to have child support awarded in jurisdictions that disapprove of same-
sex relationships and would thus be unlikely to grant visitation rights in any event.

The ability of this doctrine to obtain child support in jurisdictions resistant to
recognizing any aspect of same-sex relationships may also be somewhat overstated.
In White v. White, a Missouri Court rejected an attempt to use equitable estoppel to
obtain child support on the grounds that equitable estoppel is "defensive in nature"
and thus cannot be used offensively to obtain a judgment.156 This seems like a
flimsy excuse for not considering the use of equitable estoppel at all in this
situation. 157 Moreover, the White court claimed that the legal parent had only
alleged an action based upon equitable estoppel and not based upon "promissory
estoppel," an issue upon which it does not pass judgment.158 As the dissent in this
case notes, what the majority refers to as "promissory estoppel" is simply the
implied-promise form of equitable estoppel that was used in New York. 159 This
suggests that the Court in this case was merely making "fine distinctions" to avoid
having to use the doctrine of equitable estoppel to support an order of child support
for a same-sex partner. 160  Thus it is possible that even courts resistant to
approving any aspect of same-sex partnerships will use such distinctions to prevent
the equitable estoppel doctrine from making any difference in such jurisdictions.
Still, the fact that the Court could not reject the equitable estoppel argument
directly bodes well about its strength as a basis for child support in all jurisdictions.

CONCLUSION

Child support is meant to ensure that the welfare of the children of a
separating couple is not harmed by the couple splitting up. However, due to the
unique legal situations facing same-sex couples, child support is frequently not
being ordered to protect the children who live with these couples when the couples
separate. This is because these children, despite being conceived due to a decision
by two individuals or having been cared for by two individuals much the same way
as children of heterosexual couples, are not considered to have two legal parents.

Applying the doctrine of equitable estoppel to force the non-legal parent of
the former couple to pay child support is the best solution to this problem since the

However, it seems likely that such cases would be a small minority amongst child support cases against
former same-sex partners.

156 White v. White, 293 S.W.3d 1, 16-17 (Mo. Ct. App. 2009).
157 The flimsiness of this excuse is seen in the Court's attempt to distinguish Chambers. The Court

claims that the estoppel in Chambers was derived entirely from the claims of the non-legal parent of
custody and visitation rights. Id. at 17. While the Chambers decision does note it would be inequitable
for the Court to allow visitation rights and deny the child support claim, it bases its equitable estoppel
ruling on the fact that the legal-parent had "relied to her detriment upon [the non-legal parent's]
representations that as the child's "other mother" she would support the child." Chambers, 2005 Del.
Fam. Ct. LEXIS 1, at *23.

158 White, 293 S.W.3d I at 16.
159 Id. at 26-27 (Ahuja, J., dissenting).
160 Id. at 26 (Ahuja J., dissenting).
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doctrine allows courts to rationalize ordering child support from a person who
would not fit the traditional mold of a "parent." The doctrine has already been used
in cases involving heterosexual couples and is easily adaptable to cases involving
same-sex couples. Moreover, unlike the de facto parent doctrine or California's
interpretation of the UPA, using equitable estoppel to order child support of a
same-sex partner does not require a court to call that person a "legal parent" or to
use any language that would sanction same-sex partnerships. Accordingly,
equitable estoppel should be more palatable to courts in areas that tend to be more
hostile to same-sex couples. The doctrine is not without flaws-its use means that
the same-sex partner paying child support will be unable to obtain visitation rights
to the child he is supporting-but it is an important avenue toward providing for
the well-being of the children of separated same-sex couples.


