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PROTECTING THE RIGHT TO CHOOSE:
REGULATING CONSCIENCE CLAUSES IN THE FACE

OF MORAL OBLIGATION

HUSEINA SULAIMANEE*

INTRODUCTION

Kathleen Hutchins was fourteen weeks pregnant when she developed
complications with her pregnancy.' Her doctor told her that her water broke and
that there was only a two percent chance her fetus would survive. 2 If she went
through with the pregnancy, there was a high possibility she would get an infection
or possibly even die.3 Kathleen decided to abort the pregnancy, but because her
hospital was merging with the Catholic Medical Center, they would only perform
the abortion if it was a medical necessity.4  She tried to schedule an abortion
procedure more than once, but they told her to wait and if she got an infection, to
return to the hospital. 5 Kathleen finally ended up going to a hospital eighty miles
away for an abortion where she did not know anyone, had no relationship with the
doctors, and had to undergo a stressful experience on her own. 6

Kathleen's situation poses an unfortunate reality for women in the United
States, and with four out of the ten largest healthcare systems controlled by the
Roman Catholic Church,7 this is an increasing problem that many women who seek
abortions must face. According to the Centers for Disease Control and Prevention,
there continues to be a significant number of abortions each year.8 The total

* J.D. Candidate 2011, Benjamin N. Cardozo School of Law; B.A. 2005, New York University. The
author would like to thank her family and friends for their continued guidance and support. The author
would also like to thank the editorial staff of the Cardozo Journal of Law and Gender for all their hard
work.

CBSNEWS.COM, Church, Medicine, and Women, Do Beliefs Influence the Care Granted?, Dec.
12, 2000, http://www.cbsnews.com/stories/2000/12/12/60minutes/main256635.shtml (last visited July
30, 2010).

2 Id.
3 Id.
4 Id.
5 Id.
6 Id.
7 CBSNEWS.COM, Church, Medicine, and Women, Do Beliefs Influence the Care Granted?, Dec.

12, 2000, http://www.cbsnews.com/stories/2000/12/12/60minutes/main256635.shtml (last visited July
30, 2010).

8 Department of Health and Human Services, Centers for Disease Control and Prevention,
Reproductive Health: Data and Statistics, http://www.cdc.gov/reproductivehealth/data-stats/index.htm

417



418 CARDOZO JOURNAL OF LAW & GENDER

number of reported abortions was 846,181 in 2006, which was a three percent

increase from 2005.9 In the United States, almost every state has provider
conscience rules which allow medical providers to refuse to perform abortions
based on moral or religious beliefs.' Provider conscience rules are based on First
Amendment rights to religious freedoms. II They allow medical providers to refuse
treatment or services that they find religiously or morally objectionable to their
views. 12 Hospitals and medical providers that receive federal funding are protected

under these conscience clauses if they refuse to provide reproductive services, such
as abortions, emergency contraception, and sterilization.' 3

In February 2009, President Barack Obama submitted a proposal to rescind

the current conscience rule that was put in place by former President George W.

Bush, which gives providers the broad right to refuse medical treatment and limit

women's access to reproductive services.14 Under the new rule, President Obama
will be able to clarify the provider conscience rule regarding what services can be

denied by medical providers, while still respecting a provider's right to refuse to
perform abortions.15 Pro-life supporters, including medical providers, argue that
restrictions on their right to conscientiously refuse will hurt their occupations and
limit their right to practice, while pro-choice proponents argue that the current rules

limit a patient's right to healthcare.1 6

Although a provider should not be forced to do something to which he or she

has a strong moral objection, his or her personal beliefs should not outweigh a
woman's right to reproductive services, especially when those services may be
needed to protect a woman's health or life. As a patient, a woman should be

informed of her medical options and be treated with proper medical care that she

needs, or chooses to obtain. Hospitals and medical facilities that receive federal

(last visited July 30, 2010).
9 Id.

to Guttmacher Institute, State Policies in Brief, Refusing to Provide Health Services, August 2010,
http://www.guttmacher.org/statecenter/spibs/spib RPHS.pdf. This report lists the states that allow for
provider refusal rules and details whether individual providers or institutions are allowed to refuse, and
if there are limits to private or religious institutions.

See Rachel White-Domain, Making Rules and Unmaking Choice: Federal Conscience Clauses,
The Provider Conscience Regulation, and the War on Reproductive Freedom, 59 DEPAUL L. REV. 1249,
1254 (2010). Specific conscience clauses include the Church Amendment, the Coats Amendment, and
the Weldon Amendment, which will be discussed further in the Note. The constitutionality of
conscience clauses has been a widely debated issue among legal scholars and in courts and for purposes
of this Note, only a general description of conscience legislation will be discussed, and not their legal
challenges.

12 Id. at 1249.
13 Id. at 1271.
14 Noam N. Levey, 'Conscience' Rule on Abortions May be Overturned, Los ANGELES TIMES, Feb.

27, 2009, http://articles.latimes.com/2009/feb/27/nation/na-conscience27?pg-2 (last visited Oct. 13,
2009).

15 Id.
16 Heather Sells, Pro-Lifers Rally to Keep 'Conscience Clause', CBN.COM, Apr. 4, 2009,

http://www.cbn.com/CBNnews/573095.aspx (last visited Oct. 13, 2009).
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funding should not allow the influence of religion and moral obligation to be
entangled with a woman's right to reproductive services.

This Note argues that provider conscience clauses for abortion services not
only deny women a fundamental right guaranteed by the United States
Constitution, but they also violate informed consent principles and the separation of
church and state set out in the Establishment Clause. Reproductive services should
not be limited by an overbroad rule, especially in situations where a woman's
health necessitates the need for such services. An ideal rule would make sure that a
woman has access to an abortion while still conforming to the principles of
informed consent. Part I will provide background information on abortion history
and its legal development, the history of provider conscience clauses, and the
current debate on provider refusal rules. Part II will discuss informed consent and a
physician's fiduciary duty, particularly for abortion services, and the conflicting
issues conscience clauses present in providing complete reproductive services for
women. Part III will discuss how providing federal funding to medical institutions
and providers that honor personal refusal decisions violates the Establishment
Clause and the separation of church and state, and also proposes a new test to
determine the constitutionality of abortion statutes. Part IV will discuss arguments
for strict conscience clause legislation and the potential problems of denying
medical providers provider refusal rules. Part V will propose a solution to broad
conscience clause legislation, outlining components of the current rule and
providing ways to ensure that women have complete access to reproductive
services while still protecting the providers' moral and religious beliefs.

I. BACKGROUND

A. Roe v. Wade and a Woman's Right to Abortion

The right for a woman to obtain an abortion has changed throughout the

years. Roe v. Wade established a constitutional right to abortion. 17 Under the Fifth
and Fourteenth Amendments, Due Process constitutional rights afford women some
protection in making this choice,1 8 although this right is not absolute, and must be
balanced against other interests. 19 A woman's privacy right is not broad and a
state's interest in protecting health and potential life may outweigh this privacy
interest in regulating the abortion decision.20 The issue of abortion has frequently
been entangled with religion, and this has led to state conscience clauses, which

17 410 U.S. 113 (1973).
18 U.S. CONsT. amend. V ("No person shall ... be deprived of life, liberty, or property, without

due process of law"); U.S. CONST. amend. XIV, § I ("No state shall ... deprive any person of life,
liberty, or property, without due process of the law."). The constitutionally protected right of privacy set
out in the Fifth and Fourteenth Amendments includes a woman's right to decide whether or not to
terminate a pregnancy (Roe, 410 U.S. 113).

19 410 U.S. 113 at 155.
20 Roe, 410 U.S. at 155.
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allow providers to withhold certain medical procedures that they find conflict with
their moral or religious beliefs. 2 1 Religious opposition to abortions stems from the
belief that abortions are morally wrong because of the belief that life begins at
conception, and various religions have stated the moral turpitude of such an act.2 2

Some of the religious background on abortion in the West has shown condemnation
of abortion and references to the history and sociology of abortion have a
connection to Judeo-Christian tradition. 23

Presently, the connection with abortion and religion is tied to the belief of
religious traditions "that a fetus is a person," and aborting a fetus is the equivalent
of taking a life which constitutes murder under religious laws.24 A survey done by
the Pew Forum on Religious and Public Life showed that one-third of Americans
stated that "their religious beliefs are the primary influence" towards their view on
abortion.25  Religious beliefs are a stronger influence for those who oppose
abortions than those for who are pro-choice, and the percentage is even higher for
those who attend religious services regularly. 26 The same survey also shows that a
slight majority of Americans believe abortions are morally wrong, and of those
who believe it is morally wrong, most are opponents of having abortion completely
legalized. 27  The surveys show that feelings toward abortion are heavily
intertwined with religious beliefs for a significant amount of people in the United
States.

In the United States, abortion rights came to the forefront in 1973 after the
landmark case of Roe v. Wade.28 In this historic decision, the Supreme Court held
that a woman's right to privacy was a fundamental right that outweighed the state's
interest, and that a woman had a right to abort up until the fetus was viable. 29 The

21 1 AM. JUR. 2D Abortion & Birth Control § 80 (2009) ("A state may constitutionally permit
private hospitals, health care facilities, physicians, nurses, and employees to refuse to perform or
participate in performing abortions for 'ethical, moral, religious, or professional reasons."') (quoting
Wolfe v. Schroering, 451 F.2d 523, 527 (6th Cir. 1976)).

22 Brief for The American Academy of Medical Ethics as Amicus Curiae in Support of Defendants-
Appellants. Hope et al. v. Perales, 634 N.E.2d 183 (1993) (No. 90-21073) 1993 WL 13032834.

23 Stephen C. Veltri, Book Review, 18 OHIO N.U. L. REV. 257, 261 (1991) (reviewing LAURENCE
H. TRIBE, ABORTION: THE CLASH OF ABSOLUTES (1990)). See also, Edward P. Steegmann, Of History
and Due Process, 63 IND. L.J. 369, 379 (1988) (stating that "the Judeo-Christian stance on the subject of
abortion has been, from its inception, one of universal disapproval").

24 Rebecca Rabkin, Note, From Kierkegaard to Kennedy: Existentialist Philosophy in the Supreme
Court's Decision in Planned Parenthood v. Casey and Its Effect on the Right to Privacy, 31 HASTINGS
CONST. L.Q. 611, 622 (2004).

25 THE PEW FORUM ON RELIGIOUS & PUBLIC LIFE, RESULTS FROM THE 2009 ANNUAL RELIGION
AND PUBLIC LIFE SURVEY (2009),
http://pewforum.org/newassets/images/reports/abortion09/abortionO9.pdf.

26 Id.
27 Id. The survey showed that fifty-two percent of Americans believe that abortion is morally

wrong, and eighty percent of opponents of legal abortions believe having an abortion is morally wrong.
The study also showed that "[r]eligous beliefs, when cited as the main source of thinking on abortion,
are much more likely to influence adherents in a pro-life direction than in a pro-choice direction." Id. at
23.

28 410 U.S. 113 (1973).
29 Id. at 153-63.
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Court distinguished the terms of a woman's pregnancy by trimesters, and set forth
that in the first trimester, the decision to abort was left to the discretion of the
woman and the government could not interfere or regulate in this state.3 0 In the
second trimester, the state could not ban abortion but it could regulate in ways that
were rationally related to a woman's health. 3' In the third trimester, after a fetus is
viable, the state can prohibit abortion unless there is a necessity to preserve the life
and health of the woman.32

After Roe v. Wade was decided, subsequent cases expanded the rights to
reproductive freedom, and greater access to abortions. In Doe v. Bolton,33 the same
year Roe v. Wade was decided, a Georgia abortion statute was held unconstitutional
because of its procedural provisions and for limiting abortions in the state to
residents. 34 The procedural conditions in the statute required that a woman seeking
an abortion procedure had to do so at a hospital accredited by the Joint Commission
on Accreditation of Hospitals, that the procedure had to be approved by the
hospital's abortion staff committee, and the performing physician's judgment had
to be approved by two other licensed physicians who had performed individual
examinations on the woman. 35  The Supreme Court held that the statute's
provisions were a violation of the Fourteenth Amendment's Equal Protection
Clause, and limiting access to only Georgia residents discriminated against out-of-
state residents by not allowing them to obtain abortions within the state.36

The constitutionality of state abortion statutes continued to be challenged.
The next development came when state abortion statutes were struck down for
requiring women to obtain consent for an abortion.37 Similarly, the Supreme Court
struck down laws that required parental consent for minors, but did permit such
laws provided that the minor could obtain consent through a court order. 38 Despite
these decisions, legislation thereafter imposed significant limits on a woman's right
to reproductive services. In 1976, the Department of Health and Human Services
enacted the Hyde Amendment, which severely limited the use of Medicaid federal

30 Id. at 163.
31 Id.
32 Id. at 163-64.
33 410 U.S. 179 (1973).
34 Id. at 180.
35 Id. at 179.
36 Id. at 180.
37 Planned Parenthood v. Casey, 505 U.S. 833, 837-8 (1992) (invalidating a Pennsylvania abortion

statute that required woman to obtain her husband's consent for an abortion procedure because the
unconstitutional burden would prevent women from obtaining abortions and the regulation has a greater
effect on women's protected liberty than that of a man).

38 Planned Parenthood v. Danforth, 428 U.S. 52, 53 (1976) (invalidating a Missouri statute
requiring minors to obtain consent to perform abortions is a limit on a woman's reproductive health
decision). But see Bellotti v. Baird, 428 U.S. 132 (1976) (upholding a statute that required consent for a
minor to obtain an abortion, but provided the alternative of allowing the minor to obtain conset from a
court, as opposed to her parents).
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funding to reimburse abortion procedures. 39 Similar restrictions were outlined in
state statutes, and the Supreme Court continued to uphold its constitutionality. 4 0

To date, most states continue to put certain restrictions on a woman's ability to
obtain an abortion, ranging from waiting periods, to post-viability restrictions.4 1

Abortion legislation started to change in 1989 after the Supreme Court
decision of Webster v. Reproductive Health Services.42 Although it did not directly
overrule Roe, the Court allowed for more discretion to states in legislating
abortion. 43 The trimester framework of Roe was highly criticized, disparaged as
"unsound in principle and unworkable in practice."4 4 In a separate opinion, Justice

Scalia called for Roe to be overruled to avoid the Court's role in a matter that was

not proper business for the Court.4 5

Roe was later addressed and modified by the Supreme Court in Planned

Parenthood v. Casey.46 Casey overruled the strict scrutiny test and trimester
distinctions laid out in Roe and replaced it with an undue burden analysis. 47 The
majority stated that the government could not prohibit abortion before viability, but
after viability they could be prohibited unless an abortion was necessary to protect
a woman's life or health. 48  In determining whether a state regulation was
constitutional, the undue burden test would evaluate whether it placed an undue
burden on a woman's access to abortion. 49 The Court defined an undue burden
when, "a state regulation has the purpose or effect of placing a substantial obstacle
in the path of a woman seeking an abortion of a nonviable fetus." 50 A state's
interest in potential life, and the measures taken to persuade a woman to choose
childbirth over abortion was permissible after Casey, as long as the measures did

not pose an undue burden on a woman's right to abortion. 5 1

Although the right to abortion has faced challenges since Roe v. Wade, its

core holding still stands and has not been overruled. It is not as broad as originally

39 42 U.S.C. § 1396 (2010). See also Harris v. McRae, 448 U.S. 297 (1980) (upholding the Hyde
Amendment, and rejecting contention that denying public funding for abortion services was
unconstitutional infringement on right to abort).

40 See Maher v. Roe, 432 U.S. 464 (1977) (upholding Connecticut welfare regulation providing
Medicaid services for childbirth but not abortion). See also Poelker v. Doe, 432 U.S. 519 (1977)
(holding St. Louis' policy to provide public funding for childbirth but not abortion was constitutional).

41Christine Vestal, States Probe Limits on Abortion Policy, STATELINE.ORG, June 22, 2006,
www.stateline.org/live/printable/story?contentld=l 21780#current (last visited Oct. 17, 2009).

42 492 U.S. 490 (1989).
43 Id.
44 Id. at 518.
45 Id. at 532.
- 505 U.S. 833 (1992).
47 505 U.S. at 874.
48 d.
49 Id.
50 Id. at 877.
51 Id. at 878.
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written, and has since been reshaped by the Supreme Court. Nonetheless, it
continues to be relied on in giving women the fundamental right to abortion.

B. Constitutional Protection ofProvider Refusal

The First Amendment of the U.S. Constitution guarantees the free exercise of
religion.52 This freedom is reflected in the medical field with provider conscience
laws, which are set out in the Church Amendments, the Provider Service Act, and
the Weldon Amendment. 53 These laws protect the consciences of healthcare
providers to refrain from participating in the abortion procedure for moral or
religious reasons. As will be discussed in the next section, these conscience clauses
have been the subject of major debate and criticism.

The Church Amendments were enacted as part of the Health Programs
Extension Act of 1973, and provide protection for entities receiving federal funds,
as well as their employees. 54 First, it prohibits courts from requiring such entities
to perform or assist in an abortion procedure or to make their facilities available for
an abortion procedure. 55 Second, it prohibits any discrimination or termination of
employment on the basis of one's refusal to perform or assist in any abortion
procedure. 56 Third, an entity receiving federal funding cannot force an individual
to perform or assist in any health service program or research activity if it is against
their moral or religious beliefs. 5 7 As can be seen from the wording of the

Amendment, provider rights are protected to the detriment of pregnant women,
regardless of circumstance or their condition.

The Provider Service Act, enacted in 2008, is similar to the Church
Amendment, but refers specifically to the training and licensing of physicians. 58

Federal, state and local governments that receive federal funding cannot

discriminate against a healthcare entity if that entity refused to provide or require
training for abortion. 59 It also prohibits such discrimination against an entity that
has a training program that does not provide for abortions or make arrangements
for such training. 60 This Act broadens the Church Amendments by encompassing
not only existing services, but also to the training of healthcare services and
severely limits the potential for physicians to obtain the necessary training needed

to perform abortion services.

52 U.S. CONST. amend. 1.
53 42 U.S.C. § 300a-7 (2000); 42 U.S.C. § 238n (1996); Consolidated Appropriations of 2008 Act,

Pub. L. No. 110-161, § 508(d), 121 Stat. 1844, 2209 (2008).
54 42 U.S.C. § 300a-7.
55 Id.

56 Id.
57 Id.
58 42 U.S.C. § 238n.
59 Id.
60 Id.
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Finally, the Weldon Amendment of 2008 prohibits federal agencies and

programs from discriminating against individuals, health care facilities, insurance
plans, and other entities if they refuse to provide, pay for, provide coverage for, or

refer patients for abortions. 6 1 Essentially, a hospital or medical provider can stop

receiving federal funding if the hospital or medical provider is not accommodating
to an employee's religious or moral beliefs, but at the same time, an employer does
not have to hire an employee who has such beliefs if it would be an undue burden

for the employer and the employer's business. 62 For example, if an employee
cannot perform his or her duties at all because of his/her religious beliefs, the
burden falls on the employer to accommodate for this, but the employer does not
have to hire or keep the employee if this is a difficult inconvenience for the
employer-i.e., there are no other employees who can take over the schedule, or it
is causing the employer to lose patients because procedures are not made available

to them.
Conscience clauses protect healthcare entities and providers in expressing

their moral and religious and beliefs, and not requiring them to perform procedures
they find objectionable. However, these clauses protect healthcare entities and
providers without regard to patient rights. They conflict with a physician's

fiduciary duties, and this needs to be balanced against the needs and concerns of
patients.

II. FIDUCIARY DUTIES AND LEGAL CHALLENGES TO CONSCIENCE CLAUSES

A. Conscience Clauses Conflict With a Physician's Duties Towards Patients

Critics object to provider conscience clauses, arguing that that they conflict
with a physician's fiduciary duty.63 Although the Hippocratic Oath does not

condone abortions,64 its negative views on abortion do not carry great weight in
modem times because technology has evolved and a woman's health is not at risk
when performing an abortion during the first stages of pregnancy. 65 The strongest

proponent for strict regulations regarding conscience clauses has been the
American College of Obstetricians and Gynecologists ("ACOG"), which addresses
possible abuses of the constitutionally protected right to an abortion.6 6 Under their

61 Consolidated Appropriations of 2008 Act, Pub. L. No. 110-161, § 508(d), 121 Stat. 1844, 2209
(2008).

62 45 C.F.R. § 88.1 (2008).
63 Thomas L. Hafemeister & Rochard M. Gulbrandsen, Jr., The Fiduciary Obligation of Physicians

to "Just Say No" if an "Informed" Patient Demands Services that are Not Medically Indicated, 39
SETON HALL L.REv. 335, 343 (2009).

64 Jennifer Girod, Note, The Learned Intermediary Doctrine: An Efficient Protection for Patients,
Past and Present, 40 IND. L. REv. 397,415 (2007).

65 Rohit Talwar, The Dangers of Broad Federal Conscience Law, 21 No. 6 HEALTH LAW. 23, 24
(2009).

6 Id.

[Vol. 17:417



PROTECTING THE RIGHT TO CHOOSE

proposal, the ACOG states that a physician's conscientious beliefs should not
override his or her patient's well-being and the fiduciary duty they have towards
their patients.6 7 If a physician chooses to deny services, he or she should provide
referrals to patients, and in an emergency situation where referral is not available or
medical attention is urgently needed, a physician is required to provide medical
care.68 ACOG's proposal has been strongly objected to by healthcare providers,
who insist that conscience rights are not negotiable, and even providing referrals
goes against moral mandates. 69 To date, it has been difficult to strike a balance
between a patient's right to medical services and a provider's right to assert his or
her First Amendment freedoms.

Along with a fiduciary duty, doctors are also bound by the notion of informed
consent.70 Informed consent in the medical context is a communication process
between a patient and doctor that is both an ethical and legal obligation for the
doctor.7 1  This form of communication is necessary for a patient to make
knowledgeable decisions in regard to treatments or procedures. 72 It requires that
physicians inform their patients of all the details inherent in proposed treatments or
procedures, including any risks and alternative treatments or procedures
available. 73

Informed consent is similar to the fiduciary duty a physician has towards his
or her patient. Under a fiduciary relationship, a party is entrusted with the welfare
of another party (fiduciary/beneficiary), and in the physician/patient relationship,
this is based on the notions that patients are vulnerable and depend on their
physician for medical care.74 A physician has superior knowledge and skills, and
there is an inherent trust that society has given physicians to "protect and promote
their patients' best interests." 75 In the abortion context, this would translate into a
physician's keeping an open line of communication with a pregnant woman,
informing her of her available options throughout the pregnancy, and letting her
know of any alternatives that she may have, while the ultimate choice of whether or
not to obtain an abortion is left in the hands of the woman. Because a woman has

entrusted her physician with the duty to protect her well-being and relies on the
doctor for this skilled medical care, she will trust her physician to do what is
medically best for her during the stages of her pregnancy.

67 Id.
68 Id at 25.

69 Id.
70 American Medical Association.org, http://www.ama-assn.org/ama/pub/physician-

resources/legal-topics/patient-physician-relationship-topics/informed-consent.shtml, Patient Physician
Relationship Topics, Informed Consent (last visited Oct. 16, 2009).

71 Id.

72 Id.
73 Id.
74 Hafemeister, supra note 63, at 370-71.
75 Id. at 370.
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A pregnant woman does not have the medical knowledge or capacity to make

this initial determination on her own, and because she has entrusted such care to her

physician, the physician has a duty to inform her of any matters relating to her

health and all possible choices she may have. If an abortion procedure is

something that she needs to be aware of, her physician should be the one to give

her all the necessary information because the physician has been treating her

throughout the pregnancy. She should not be left without the medical treatment she

needs and forced to find another physician if her current physician refuses services.

The duty to provide informed consent can pose a problem under conscience

clause rules because a physician who has moral or religious objections to

performing abortions can refuse to inform a pregnant woman of a choice to abort.76

Also, where a pregnant woman's life may be in danger, a physician can choose to

withhold important information necessary to protect the woman's life by refusing

to provide alternative treatments or referrals. 77 Pregnancy can be very stressful for

a woman, and the idea of abortion can be very traumatic when a woman's

physician refuses to provide important medical information that she needs to help

her through the process. A pregnant woman should not be left in the dark when it

comes to such important information.

B. Women Still Face Obstacles Under the Undue Burden Standard

As discussed earlier, the strict scrutiny standard of Roe v. Wade was replaced

by the undue burden analysis set out in Casey.78 This weakened standard has the

effect of limiting the availability of abortions for women, and restrictions on

abortion that were not allowed under the strict scrutiny standard are now

permissible under the undue burden standard. After Casey, it was no longer

considered an undue burden to impose a twenty-four-hour waiting period before an

abortion procedure is performed, or to require a woman to give her informed

consent before the abortion procedure.7 9 Under the informed consent requirement,

a physician was required to inform a woman about the nature and risks of the

abortion procedure and of childbirth, as well as the "probable gestational age of the

unborn child."8 0  The Court upheld the informed consent requirement, and

permitted measures to promote the state's interest in potential life, allowing such

measures to persuade women to choose childbirth over abortion, as long as these

measures did not pose an undue burden. 8 1

Allowing the state to promote their interest in persuading women to choose

childbirth over abortion poses a serious problem. Presenting such a bias goes

76 See Talwar, supra note 65, at 9.
77 Id.
78 See supra note 46-5 1.
79 Id. at 881-887.
so Id. at 88 1.
81 Id. at 878.
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against the duty the physician has towards their patient. Although physicians are
not permitted to influence their patients' decisions, it is the duty of a physician,
under informed consent, to provide complete and truthful information so that their
patient can make informed decisions on such an important issue. A woman, who is
going through the already stressful process a of pregnancy 82 should not have to
worry that her doctor will not offer medical advice on what to do when her life is in
danger, especially if the physician has told her that he or she will not provide
medical services to support an abortion. Even with the knowledge of the risks and
details of an abortion procedure, a woman cannot make an informed decision in
determining whether the procedure would be appropriate if her physician is
influencing her to choose childbirth over abortion. Without this information, if the
procedure is necessary, she is left to expend additional time and effort in finding a
new physician that will accommodate her as well as her insurance plan. In essence,
this violates the fiduciary duty a physician owes his or her patient because the
physician has made the decision to abandon the patient's welfare.

Requiring women to wait before an abortion procedure poses a significant
obstacle to women in obtaining the procedure. A study published by the Journal of
the American Medical Association showed that government-mandated delays
prevented about ten to thirteen percent of women from obtaining the abortions they
seek. 83 For women who live in areas where such services are scarce, they may face
even more problems if the only clinic they live near performs abortions only once
or twice a week. 84 Mandated waiting periods, depending on the length of the
period, can also drastically increase the costs for women seeking to obtain
abortions. 85 Most importantly, forcing women to wait to perform the abortion
procedure increases the medical complications involved.86  Increasing the
gestational age for the procedure increases the risks involved and threatens the
safety of the procedure. 87

82 Examples of legal obstacles women face when trying to obtain an abortion include, specific
physician and hospital requirements such as the requirement that a second physician needs to be
involved after a specified point in the pregnancy; state-mandated counseling requiring women to receive
counseling before an abortion in which states are required to provide women information regarding the
ability of a fetus to feel pain, and long-term mental health consequences for women; waiting periods that
require women to wait 24 hours between the time she receives counseling and the actual procedure,
forcing the woman to make more than one trip to obtain the procedure. Guttmacher Institute, State
Policies in Brief, An Overview of Abortion Laws, Aug. 2010,
http://www.guttmacher.org/statecenter/spibs/spib OAL.pdf.

83 American Civil Liberties Union, Government-Mandated Delays Before Abortions, Jan. 2003,
http://www.aclu.org/reproductive-freedom/government-mandated-delays-abortion.

84 Id. Eighty-six percent of counties across the country do not have doctors who are trained,
qualified, or willing to perform abortions.

85 Id. Abortions obtained during the first trimester can cost between $350 and $500, while abortions
obtained during the second trimester can cost upwards of $1,000 or more. Women also run the risk that
clinics may not perform the abortion procedure at all during the second trimester.

86 d

87 Id
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Even if a woman overcomes these obstacles and decides she still wants to

go through with the procedure, her provider may choose not to perform the
procedure, and refuse to provide a referral because of their religious or moral
beliefs. This situation is especially problematic in resource-poor areas that have

little to no access to reproductive services88 Refusing to provide referrals for

abortions leads to a "distributive paradigm," where women from areas with
minimal access to reproductive services may not know where to turn after their

physician has refused services, and this leads to an unequal distribution of the
benefits of reproductive technology. 89 Only women who have the financial means

to travel elsewhere will have other options available to them should their primary

physician refuse to perform the requested procedure. Because provider refusal

rules protect physicians from refusing to perform and refusing to refer patients for

abortions, these physicians are essentially reinforcing an unfair distribution by
limiting access to low-income women. 90 Allowing physicians to violate informed
consent and their fiduciary duty can lead to a dead end for many women, and this

should not be acceptable.

III. PROVIDER CONSCIENCE CLAUSES VIOLATE ESTABLISHMENT CLAUSE

PRINCIPLES AND THE SEPARATION OF CHURCH AND STATE

A. The Lemon Test and Determining Whether a Statute Violates the Establishment
Clause

In determining whether a particular statute or regulation violates the

Establishment of Religion Clause of the First Amendment, the United States

Supreme Court set out a three-pronged test established in Lemon v. Kurtzman.9 1

Under the test, a statute must meet all three of the following requirements to be

upheld: 1) the statute needs to have a secular legislative purpose; 2) the principal

effect of the statute must not advance or inhibit religion; and 3) the statute cannot

foster "excessive government entanglement with religion." 92  In Lemon, the

Supreme Court struck down Pennsylvania statutes that provided state funding and

reimbursements which benefited parochial schools. 93  In holding the statutes

unconstitutional, the Court emphasized that the statutes were an excessive

entanglement with religion because of the aid being provided for religious activity

in church-affiliated schools. 94

88 See Talwar, supra note 65, at 29.
89 Id. at 28.
9 0 Id.
91403 U.S. 602 (1971).
92 Id. at612-6 13.
93 Id.
94 Id. at613-14.
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One of the first Supreme Court cases to use the Lemon Test was Mueller v.
Allen.95 A Minnesota statute that allowed taxpayers to deduct school expenses for
their children was challenged after parents had taken the deductions for their
children who went to parochial schools.96 The Supreme Court held that the statute
satisfied all three prongs of the Lemon Test, and therefore was upheld under the
Establishment Clause. 97 The Court found that the tax deduction had the secular
purpose of ensuring its citizens were well-educated, that its primary affect did not
advance the religious aims of nonpublic schools, and that it did not excessively
entangle the state in religion.98 After Lemon and Mueller, other establishment
clause cases continued to apply the Lemon test in either upholding or striking down
statutes that had any entanglement with religion, and the test continues to be
endorsed and upheld.99

Although the Lemon test has its critics, and there have been attempts at
modifying and even ignoring it, the basic principles of the Lemon test still guide
Establishment Clause cases. 100 It is also important to note that the Lemon test has
not been overruled;l0 though it may not be used extensively in determining the
line of separation between church and state, it is still a valid test that can be used as
a guideline for making such a determination. Both the tenets of the Lemon test and
the goals of the Establishment Clause are still cited to ensure this wall is still intact.
The Lemon test is a comprehensive test, and for purposes of this argument, is
appropriate as a guideline in the abortion context, as will be discussed further
below.

B. Analyzing Abortion Cases in the Establishment Clause Context

When analyzing abortion cases within an Establishment Clause context, the
main issue turns on how life is defined; and whether or not a fetus could be
considered a human life. This issue came to a head in Harris v. McRae, 10 2 where
the United States Supreme Court held the Hyde Amendment's restrictions on
abortions constitutional and not a violation of the Establishment Clause. 103 The

95 463 U.S. 388 (1983).
96 Id. at 388.
97 Id.
98 Id. at 388-39.
99 See Comm. for Pub. Educ. and Religious Liberty v. Nyquist, 413 U.S. 756 (1973); Meek v.

Pittenger, 421 U.S. 349 (1975); Larson v. Valente, 456 U.S. 228 (1982); Wallace v. Jaffree, 472 U.S. 38
(1985); Edwards v. Aguillard, 482 U.S. 578 (1987) (all applying the Lemon test to strike down statutes
that violate the Establishment Clause).

10 Kristin M. Engstrom, Establishment Clause Jurisprudence: The Souring of Lemon and the
Search for a New Test, 27 PAC. L.J. 121, 160 (1995).

101 Id.
102 Harris v. McRae, 448 U.S. 297 (1980).
103 Id. at 305. See also The Pew Forum on Religious & Public Life, supra note 25. (The Hyde

Amendment limits the use of federal funds to pay for abortions and states that, "Funds provided to a
state . . . may include coverage of abortion only if necessary to save the life of the mother or if the
pregnancy is the result of an act of rape or incest.").
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Hyde Amendment was part of Title XIX of the Social Security Act, which
established the Medicaid program.104 Different versions of the Amendment have
severely limited the use of Medicaid funds to reimburse abortion costs for those
who qualified under the program.105  In holding the Hyde Amendment
unconstitutional, the Court in Harris stated that the mere fact that the Hyde
Amendment coincided with the religious tenets of the Roman Catholic religion did
not mean that it violated the Establishment Clause, because it was not endorsing
that religion over any other, and was not aiding any religion.106 It is important to
note the appellees' argument in this case. Their main argument was that the Hyde
Amendment violated the First Amendment's prohibition of the state's
establishment of religion' 0 7 because it incorporated the Roman Catholic beliefs that
abortion is a sin and that life begins at conception. 10 8 The Court stated that the
Hyde Amendment applied a "traditionalist" view of abortion, rather than that of
any particular religion. 109

It can be argued, however, that according to the Seeger- Welsh 10 definition
of religion, "traditional morality is itself religious and therefore may not be deemed
a secular purpose,"I1 and this sense of morality is inherent in the Hyde
Amendment. In failing to analyze this issue further, the Court overlooked the fact
that the Hyde Amendment is not secular for Establishment Clause purposes. By
incorporating Roman Catholic views into the statute and stating that abortion is a
sin and that life begins at conception, the Hyde Amendment fails the first prong of
the Lemon test because it is not secular. It can also be argued that the second and
third prongs are also not met because the statute advances religious values and is an
excessive entanglement with religion by allowing these beliefs to predicate the
denial of abortion funding from the government. However, because the first prong
of the Lemon test has already failed, the Establishment Clause is already violated.
The Hyde Amendment, which stems from the belief that life begins at conception,
prohibited Medicaid funding for abortions and in effect severely limited access to
abortions for low-income women. The religious nature of the belief underlying this

10 Id. at 297.
105 Id.

106 Id. at 319-20.
107 U.S. CONsT. amend. I (stating "Congress shall make no law respecting an establishment of

religion, or prohibiting the free exercise thereof").
108 448 U.S. 319.

109 Id.
110 The Supreme Court definition of religion after Seeger and Welsh would include anything a

person considers to be religious and anything associated with a conscientious belief would be treated as
religious. United States v. Seeger, 380 U.S. 163 (1965) (holding that purely ethical and moral beliefs
should be treated as religious); Welsh v. United States, 398 U.S. 333 (1970) (holding that a belief which
paralleled that of a belief in God would be treated as religious whether or not it was actually theistically
oriented).

III Sherryl E. Michaelson, Note, Religion and Morality Legislation: A Reexamination of
Establishment Clause Analysis, 59 N.Y.U. L. REv. 301, 402 (1984).
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amendment was overlooked in deciding this case as was the unconstitutionality of
the Hyde Amendment in limiting reproductive access to women.

The Hyde Amendment's constitutionality is also challenged on the grounds
that it violates the constitutional right to abortion set out in Roe v. Wade.' 12 Roe v.
Wadel 13 gives women the constitutional right to decide whether or not they want
an abortion, and under Roe, the government may not take action under the belief
that abortion is morally objectionable, "where preventing the taking of fetal life is
government's ultimate interest." 1l4 The Hyde Amendment would fall under
scrutiny because the idea that abortion is morally objectionable came into play in
passing the Hyde Amendment. 115 It is also important to note the dissent in Harris
v. McRae, a case which was decided on a 5 to 4 vote. 116 Justice Brennan, joined by
Justice Marshall and Justice Blackmun, argued in their dissent that by denying
public funds for medically necessary abortions, the Hyde Amendment intrudes on a
woman's constitutionally protected right to choose an abortion under Roe v.
Wade.1 17 As Justice Brennan stated: "By thus injecting coercive financial
incentives favoring childbirth into a decision that is constitutionally guaranteed to
be free from governmental intrusion, the Hyde Amendment deprives the indigent
woman of her freedom to choose abortion over maternity, thereby impinging on the
due process liberty right recognized in Roe v. Wade."l 18 By providing Medicaid
funding for women who embrace maternity, but denying such funding to women
who choose to abort a pregnancy, the impoverished are forced to choose maternity
over abortion.' 19 This violates a woman's constitutionally protected right, and
renders the Hyde Amendment unconstitutional.1 20

This Note argues that in order to survive Establishment Clause analysis, a
statute regulating abortion must not promote the inherently religious idea that life
begins at conception, must not encourage childbirth over abortion by allowing
federally-funded facilities to deny abortion services except to save the life of a
woman, and must not grant constitutional rights to a fetus. Applying all these
factors, in what will be termed the "abortion-specific Lemon test," an abortion
statute must survive this test and prove that it is not endorsing any religious beliefs
in violation of the Establishment Clause, does not allow federally-funded providers
and hospitals to refuse reproductive care, and allows a woman to make a conscious
decision on abortion without any moral influence from the statute.

112 Michael J. Perry, Why the Supreme Court Was Plainly Wrong in the Hyde Amendment Case: A
BriefComment on Harris v. McRae, 32 STAN. L. REV. 1113, 1114 (1980).

113 410U.S.113(1973).
114 Perry, supra note 112, at 1115. See also Roe v. Wade, 410 U.S. 113, 117 (1973).
115 Id. at 1116.
116. 448 U.S. 297 (1980).
117 Id. at 330 (stating that a woman has "a right to be free from state interference with her choice to

have an abortion").
1it Id. at 333.
119 Id
120 Id.

2011] 431



432 CARDOZO JOURNAL OF LAW & GENDER

This test can be used to analyze state anti-abortion statutes, which state that
life begins at conception, but that have been held constitutional by the Supreme
Court. In Webster v. Reproductive Health Services,12 1 the Supreme Court upheld a
Missouri statute that imposed restrictions on federal funding for abortions. 12 2 in
analyzing the statute, the Court overlooked the statute's preamble, which says that
life begins at conception and unborn children have protectable interests. 12 3 The
Court stated that the former is merely a value judgment that favors childbirth over
abortion, and the latter is regulated under state tort and probate law. 124 Under the
abortion-specific Lemon test, this statute would fail the first and third factors
because it is clearly endorsing the religious belief that life begins at conception and
is an entanglement with religion by providing rights to fetuses based on this belief
The Court also addresses the provision of the statute which makes it unlawful for a
facility to perform an abortion that is not necessary to save a woman's life, and
concludes that this does not restrict a woman's ability to obtain an abortion-she
could go to another hospital that was not publicly funded-and it is not necessary
for a state to provide any resources to facilitate abortions. 12 5 This provision
violates the second part of the abortion-specific Lemon test because it goes against
the reproductive freedom that was constitutionally provided for under the First
Amendment and in Roe. The Court presumes that a woman has the means and
resources to go elsewhere for an abortion if she is denied services. This is an
uninformed statement that overlooks the fact that many woman are limited to
medical services provided for by their insurance and may not have the resources
available to be able to go to another provider, which may or may not exist in their
geographical area.

For statutes that include provisions for provider refusal, allowing providers
and hospitals to refuse reproductive care and giving them the right to determine
which particular health services will be provided when they are being funded by the
state or federal government is essentially privileging anti-abortion religious beliefs,
which would be unconstitutional under the Establishment Clause as assessed by the
abortion-specific Lemon test. In allowing providers and hospitals to make this
decision, the government is providing a benefit to religion, and this is clearly an
unconstitutional violation the Establishment Clause. Under the Establishment
Clause, the Government cannot prefer one religion over another or endorse any
religious idea. 126  By providing government funding to hospitals that refuse
abortions for religious reasons, the government is essentially approving of this

121 492 U.S. 490 (1989).
122 Id. at 491.
123 Id.
124 Id.
125 Id. at 510-11.
126 U.S. CONsT. amend. I.
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conduct and this constitutes an advancement of religion, which fails the abortion-
specific Lemon test.

IV. ARGUMENTS FOR STRICT CONSCIENCE CLAUSE LEGISLATION AND POTENTIAL

PROBLEMS OF DENYING MEDICAL PROVIDERS PROVIDER REFUSAL RULES

A. Constitutional Arguments for Provider Refusal Rules

Proponents of provider refusal rules argue that their right to express their
moral and religious beliefs in the medical context is protected by the First
Amendment, which provides, in relevant part, that "Congress shall make no law
respecting an establishment of religion, or prohibiting the free exercise thereof; or
abridging the freedom of speech .... 127 Under the First Amendment, proponents
claim that their right to refuse to participate in abortion procedures is protected
because they are practicing their free exercise of religion.128 The government
cannot impose religious beliefs on individuals, nor can they force them to do
something contrary to their religious or moral beliefs. 129

A medical provider's right to refusal is also arguably protected by Title VII
of the Civil Rights Act of 1964, which states that an employer cannot discriminate
against any individual on the basis of religion with respect to hiring or refusing to
hire an individual, or adversely affecting a person's employment status because of
his or her religion.130 In a situation where a hospital or medical facility allegedly
discriminates against an employee for refusing to provide medical services because
of a moral or religious observance, an employee carries the burden of proof to

establish that his or her religious practice was the reason for the refusal, and after
this is met, the employer has to show that accommodating such observances would
cause it undue hardship. 13 ' This situation was illustrated in Kenny v. Ambulatory
Centre of Miami,132 where a nurse brought an action against her employer for lost
wages under Title VII, alleging that she was demoted to part-time status after she
refused to perform abortion procedures.1 33 The District Court of Appeals of

Florida held that the hospital did not prove it had an undue burden in reasonably
accommodating the nurse, and granted her reinstatement of her original position
and unpaid wages. 134 The evidence showed that although the hospital provided
accommodations at first and the other employees worked with the nurse's schedule,

127 Id.
128 Amy Lynn Sorrel, Judge Allows California Challenge to Conscience Clause Law Over Abortion,

AMEDNEWS.COM, Mar. 5, 2007, http://www.ama-assn.org/amednews/2007/03/05/gvsbO3O5.htm (last
visited Feb. 15, 2010).

129 U.S. CONST. amend I.
130 42 U.S.C. § 2000e-2 (2010).
131 Id.
132 400 So. 2d 1262 (Fla. Dist. Ct. App. 1981).
133 Id. at 1263.
134 Id. at 1267.
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once the other employees were not able to cooperate, the hospital did not make any

further effort to accommodate her.1 35

States can enact laws to force employers to accommodate the religious beliefs
of their employees, but only to the extent that it does not present an undue burden
to employers under Title VII. In contrast to Kenny v. Ambulatory Centre of Miami,

the Court in Trans World Airlines, Inc. v. Hardison1 36 held that an airline did not

have to disregard the job preferences of some employees to accommodate the

religious observances of other employees.1 37 Respondent, an employee of Trans
World Airlines ("TWA"), brought Title VII charges against TWA for discharging
him after it was determined that his Saturday Sabbath observance could not be
accommodated under the union's seniority and collective bargaining guidelines.138

The District Court held that TWA could have made reasonable accommodations for

respondent, such as switching days with other employees.1 39 The Supreme Court

rejected the District Court's alternatives, stating that they were an undue burden on
TWA, and such guidelines should not be compromised when they already made
reasonable accommodations for respondent's religious beliefs. 14 0 As these two
cases show, an employer has a duty to accommodate the religious beliefs of an
employee under state law, but only to the extent that it does not burden the

employer as established in federal law.

Under the Religious Freedom Restoration Act ("RFRA"), proponents of

provider refusal rules could argue that the Federal Government cannot
"substantially burden a person's exercise of religion even if the burden results from

a rule of general applicability," and any statute or regulation that burdens religion

must further a "compelling governmental interest" and be the least restrictive

means by which the state can accomplish this purpose.141 Under RFRA, a hospital

or medical provider should not be subjected to rules or regulations that would force

them to perform any procedures that were against their beliefs.14 2  Provider

conscience clauses are established, arguably under RFRA, in order to protect a

person's exercise of religion and ensure that they are not penalized for abstaining

from procedures they find objectionable.1 4 3

135 Id. at 1266.
136 432 U.S. 63 (1977).
137 Id. at 64.
138 Id.
139 Id. at 64

140 Id. at 65. See also Spellacy v. Tri-County Hosp., 1978 WL 3437 (1978) (holding that the
hospital did not have a duty to accommodate plaintiffs religious objections with respect to abortions
because her duties were "ancillary" and "clerical" in nature; hospital did provide extensive efforts to
provide plaintiff with accommodations of alternative employment, to which plaintiff refised).

141 42 U.S.C. § 2000bb (2009).
142 Id.
143 Note that part of the RFRA was held unconstitutional in City of Boerne v. Flores, 521 U.S. 507

(1997) as an improper exercise of Congress' enforcement power and an intrusion into states' authority to
regulate their own citizens. Although RFRA is no longer applicable to states, it still applies to the
federal government. See Gonzales v. 0 Centro Espirita Beneficente Uniao do Vegetal, 546 U.S. 418
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B. Policy Arguments for Protecting Conscience Clauses in Regard to Abortion

One of the arguments made from a policy standpoint parallels conscientious
objection to war. The argument is that if federal law protects the belief that it is
unconscionable to kill in war, even in defense of this country,144 then a person who
has a moral objection to abortion cannot be forced to perform the procedure,
because he or she believes he or she is taking a life. 145 According to proponents of

provider refusal rules, such conscience clauses are in place to protect medical
providers and hospitals by allowing them their right to refuse to perform abortions
because of their belief that life begins at conception. 146 The argument is that a
medical professional should not have to sacrifice personal integrity for professional

integrity. 147 If a medical professional has a conscientious objection to performing
operations, he or she should not be forced to perform such a procedure and

compromise moral tenets for professional acceptance.1 48

Another argument in favor of protecting the right of hospitals and providers
to forego providing reproductive services is that forcing hospitals or medical
facilities that already face economic pressures to provide services such as abortions
can increase healthcare costs and threaten the financial stability of these

facilities. 149 Forcing these facilities or providers to provide a service-one they
already have a conscientious objection to-could cause these facilities to suffer

economic losses or even close down if they have to make provisions for services

for which they have not prepared in advance.1 50  An argument can be made,
however, that not providing such services may be a disadvantage to those facilities

because those seeking reproductive services will go elsewhere where they will be

accommodated and these facilities essentially lose business by not having such

procedures.151 But these losses may be negligible or may not outweigh the costs

the facilities would have to incur in order to provide these services, as well as the

moral integrity they would be sacrificing in having to provide the procedures.1 52

Other arguments in regards to conscience clauses are that they are actually

not comprehensive and usually have specific procedures to which they apply, while

(2006) (holding that the government did not carry its burden in RFRA of showing a compelling interest
in barring a church's sacramental use of hoasca). For purposes of this argument, RFRA would still be an
applicable argument for proponents of conscience clauses, if those conscience clauses are established by
the federal government, or if there is a blanket conscience clause that would apply to all medical
providers and hospitals under a federal statute.

144 U.S. v. Seeger, 380 U.S. 163, 171 (1965).
145 Maureen Kramlich, The Abortion Debate Thirty Years Later: From Choice to Coercion, 31

FORDHAM URB. L.J. 783, 801 (2004).
146 Id. at 784.
147 Martha S. Swartz, "Conscience Clauses " or "Unconscionable Clauses ": Personal Beliefs versus

Professional Responsibilities, 6 YALE J. HEALTH POL'Y, L. & ETHICs 269, 344 (2006).
148 Id.
149 Kramlich, supra note 145, at 802.
150 Id.
151 Id.
152 Id.
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ignoring others, and sometimes only apply to certain individuals or institutions. 153

It is also argued that there are not enough statutory and constitutional protections

for the rights of conscience for health care providers, and judicial interpretations of

conscience clauses have been hostile and have diminished conscience clause

effectiveness for the already limited protections afforded by them.' 54 Although

these arguments may carry weight for proponents of conscience clause regulations,

this Note will argue below that constitutional protections need to be afforded to

both medical providers and women seeking reproductive services.

V. A SOLUTION To BROAD CONSCIENCE LEGISLATION

A. President Obama Seeks to Put an End to the Strict Conscience Clause

Regulations Enacted by Former President Bush

In 2003, Former President George W. Bush signed the Partial Birth Abortion

Act ("the Act") which made it a crime for a physician to perform a partial-birth

abortion, unless performing the procedure would be necessary to protect the

physical health and safety of the mother. 155 The Act faced constitutional attack

because it imposed an undue burden on a woman's right to abort during late-term

pregnancy, and was vague and overbroad.156 The Supreme Court in Gonzalez v.

Carhart upheld the constitutionality of the Act, holding that the Act helped further

congressional purposes in preserving fetal life. 157 The decision was seen by many

as undermining a woman's right to abortion set out by Roe, which was believed to

establish that the decision to terminate a woman's pregnancy should be left

between doctors and their patients, not by lawmakers. 158 The Bush Administration

took a further step to limit women's reproductive rights during the former

president's last days in office, when he proposed The Provider Refusal Rule (the

"Rule") which allowed all workers in healthcare settings to refuse to provide any

form of contraceptive services.159 The Rule was proposed at the end of Bush's

presidential term, and took effect the day President Barack Obama took office. 160

Shortly after assuming presidency, Obama proposed to rescind the Rule, in an

effort to protect women's reproductive rights. 16 1 Although he seeks to counter

53 Lynn D. Wardle, Protecting the Rights of Conscience of Health Care Providers, 14 J. Legal
Med. 177, 181-82 (1993).

154 Id. at 216.
155 18 U.S.C. § 1531.
156 See Gonzalez v. Carhart, 550 U.S. 124, 125 (2007).
I57 Id.
158 Op-Ed, Supreme Court Ruling a Defeat for Women, THE REPUBLICAN, Apr. 19, 2007, at Al 2.
159 Saundra Young, White House Set to Reverse Health Care Conscience Clause, CNN.COM, Feb.

27, 2009, http://www.cnn.com/2009/POLITICS/02/27/conscience.rollback/index.html (last visited Oct.
15,2009).

160 Id.
161 Rob Stein, Health Workers' "Conscience" Rule Set to be Voided, WASHINGTON POST, Feb. 28,

2009, http://www.washingtonpost.com/wp-dyn/content/article/2009/02/27/AR20090
2 2 701104.html (last
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Bush's limiting Rule, the rights of health care workers would still be protected to
the extent constitutionally required.16 2

The current regulation promulgated by the Department of Health and Human
Services (the "Department") seeks to deter coercive or discriminatory practices in
violation of the Church Amendments, the Public Health Service Act, and the
Weldon Amendments. 163 It ensures that health care providers' right of conscience
is protected, and promotes the goal to inform all those receiving federal funding of
their obligation to not discriminate against any health care provider or
institution. 164 The regulation requires those receiving federal funding to obtain
certification that they are aware of the requirements and agree to comply with
them. 165 If any complaints are made against an entity for discrimination, or if the
Department becomes aware of any violations, the Department will try to work with
the entity to assist in compliance with the regulations. 166 If compliance is still not
achieved at this point, the Department will take action under its authority to do so,
including terminating any funding. 167

One of the main problems with the regulation is the Department's overbroad
interpretation of the protection afforded to health care providers and institutions.
The regulation's interpretation of the term "assist in the performance" intends to
include any actor that has a reasonable connection to an objectionable procedure,
which encompasses anyone from an operating room nurse to an employee who
cleans instruments for an offending procedure. 16 8 It also includes in its definition
of "reasonable connection" and "participation" to include referrals, training, and
any other arrangement for an objectionable procedure.169 By allowing absolute
refusals to even provide information to patients, the relationship between patients
and health care providers is undermined. Critics argue that the regulation destroys
the balance between physician and patient autonomy by siding solely with the
provider and unduly limiting patients' right of access to reproductive services. 170

After the regulation was proposed, the Department of Health and Human
Services received over 200,000 comments in opposition to the proposed

visited Oct. 15, 2009).
162 Id.
163 Ensuring That Department of Health and Human Services Funds Do Not Support Coercive or

Discriminatory Policies or Practices In Violation of Federal Law, 73 Fed. Reg. 50274-01 (proposed
Aug. 26, 2008) (to be codified at 45 C.F.R. pt. 88).

' Id.
165 Id.
166 Id.
167 Id.
168 Id.
169 Ensuring That Department of Health and Human Services Funds Do Not Support Coercive or

Discriminatory Policies or Practices In Violation of Federal Law, 73 Fed. Reg. 50274-01 (proposed
Aug. 26, 2008) (to be codified at 45 C.F.R. pt. 88).

170 Jane W. Walker, The Bush Administration's Midnight Provider Refusal Rule: Upsetting the
Emerging Balance in State Pharmacist Refusal Laws, 46 HOuS. L. REV. 939, 974 (2009).
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regulation. 17 1 Major medical and legal professional associations submitted letters

raising significant concerns about potential civil rights laws violations and concerns

about patient rights.172  Many organizations called for a withdrawal of the

proposed regulation to allow time for analysis of the potential significant issues,

because the regulation would "seriously undermine patient access" to reproductive

rights "and create confusion . . . among physicians . . . and health care

[professionals] about their legal and ethical obligations" in treating their

patients.' 73 Despite the strong opposition towards the regulation and a call for its

withdrawal, the Department of Health and Human Services published the final

regulation on December 19, 2008 and it became effective on January 20, 2009.174

B. A Guideline to a Better Conscience Clause for Patients and Providers

In proposing a new rule, the important factors that need to be addressed and

balanced are a woman's right to reproductive healthcare and a provider's
constitutional right to refuse treatment that they find religiously or morally

objectionable. However, a woman's access to reproductive services should not be
limited or cut off by such a broad rule that encompasses even referrals and includes
everyone from the janitor to the primary doctor. Currently, a provider's objections

to certain procedures will preclude that provider from participating in any form,
even if they merely clean the rooms used for abortions. An ideal rule would ensure

that a woman can obtain an abortion, especially when necessary to protect her

health, and conform to the principles of informed consent.

The American College of Obstetricians and Gynecologists ("ACOG")
Committee on Ethics proposed recommendations that they believe would protect

"health care professionals' consciences without compromising the health and well-

being" of their patients. 175 The main goal, according to the ACOG, is to ensure the

patients' well-being and ensure that a patient's health comes before a physician's

171 Scott Swenson, Overwhelming Opposition Floods HHS Refusal Clause Proposal: 200,000+, RH
REALITY CHECK, Sept. 26, 2008, http://www.rhrealitycheck.org/blog/2008/09/26/overwhelming-
opposition-floods-hhs-refusal-clause-proposal-2UU000.

172 Id.
173 National Women's Law Center, What Are Some Key Organizations Saying About the Proposed

HHS Rule?, http://www.nwlc.org/pdf/keyorgsonhhsrule.pdf (last visited Jan. 26, 2010) (statements from
various organizations in opposition to the rule). See also National Women's Law Center, Letter to
Department of Health and Human Services, Rescission Proposal Comments, Apr. 9, 2009, available at
http://www.nwlc.org/pdf/nwlc%/20rescission%20comments%20final.pdf (stating that the HHS
Regulation causes confusion regarding employment practices because Title VII already addresses
employers' discriminatory practices; also stating that the definition of "abortion" in the regulation
causes confusion as to whether access to contraception will be restricted; also stating that the regulation
causes confusion about enforcement of state law and policies and whether or not states can continue to
enforce protected access to contraception).

174 Ensuring That Department of Health and Human Services Funds Do Not Support Coercive or
Discriminatory Policies or Practices in Violation of Federal Law, 45 CFR Part 88 (Dec. 19, 2008).

175 ACOG Committee Opinion, The Limits of Conscientious Refusal in Reproductive Medicine,
2007, http://www.acog.org/from home/publications/ethics/co385.pdf.
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conscientious beliefs. 176 They offer the following guidelines: 1) If there is a
"conscientious refusal that conflicts with a patient's well-being," it should only be
accommodated if the primary duty of the provider to the "patient can be fulfilled;"
2) Providers need to give "accurate and unbiased information so that patients can
make informed decisions about their healthcare;" 3) Physicians must give prior
notice to potential patients "of their personal moral commitments" without
influencing the patients with the physicians' beliefs; 4) A physician must refer his
or her patients to another provider if the physician cannot provide the services his
or her patient requests; 5) In an emergency situation, providers should provide
medical care if a "referral is not possible or might negatively affect a patient's"
well-being, regardless of any moral objections the provider may have; 6) Providers
in resource-poor areas who have moral or religious objections to reproductive
services should either practice in areas where there are other providers who do not
share similarly restrictive beliefs or ensure that referral procedures exist so that
patients still have access to reproductive services that the physician chooses not to
provide.' 7 7

1. A Patient's Well-Being is of the Utmost Importance for a Physician or Hospital

Using the ACOG's proposals as a guideline, this Note offers its own
proposals for an effective conscience clause that will protect women's rights to
reproductive care and a healthcare provider's right to refusal, while still
maintaining principles of informed consent and ensuring constitutionality under the
Establishment Clause. First, this author agrees with the ACOG that the patient's
well-being is the top priority. Although a physician's personal and moral beliefs are
of high importance, a physician has a duty towards their patient under informed
consent to inform their patients of all details concerning treatments and procedures
that the patient has trusted his or her doctor to do.1 78 The physician has superior
knowledge of the patient's health and well-being that the patient would otherwise
not know. A pregnant woman entrusts to the physician her health and well-being
and the physician provides her with all the necessary information throughout all
stages of her pregnancy.

In terms of reproductive services, a woman's right to make an informed
decision to obtain an abortion is a private matter that cannot be unduly burdened by
the state. 179 The decision that she ultimately makes is one that is made with the
help of her physician, who needs to inform her of all her options and the risks and

176 Id.
177 Id.
178 American Medical Association, Patient Physician Relationship Topics, Informed Consent,

http://www.ama-assn.org/ama/pub/physician-resources/legal-topics/patient-physician-relationship-
topics/informed-consent.shtml (last visited Oct. 16, 2009).

179 Roe v. Wade, 410 U.S. 113 at 155-56 (1973). As stated earlier in this Note, this right is not
absolute and a state's interest in protecting the life and health of a human being may outweigh the
privacy interest.
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processes involved. The ACOG suggests that a physician's conscientious
objection to a procedure-if it conflicts with a patient's well-being-should only
be accommodated if a provider's primary duty to the patient can still be fulfilled.18 0

Although this seems like a strict requirement for physicians to go against their
moral and religious beliefs, a patient's well-being is of the utmost importance, and
a woman who has to face such a serious and personal issue as abortion should be
able to receive the medical care she needs from her physician. However, there are
steps that can be taken to avoid such a situation for both the physician and the
patient, as will be discussed below.

2. Moral and Religious Objections Need to be Disclosed to Patients and Employers

In order to avoid the situation of a physician refusing to perform an abortion
on a pregnant patient, as the ACOG suggests, a physician should give prior notice
of any moral objections or commitments that they have. This should be a
requirement for all physicians and healthcare providers and this author suggests
that this be made available and accessible to patients so that they can be aware of
which providers will not be able to provide certain services in their area. If this
information is known at the outset, a patient can choose a physician they know can
provide reproductive services that they may need along the way.

Employees working at hospitals and various medical facilities should also
disclose any moral objections to their employer, so that the employer can make the
appropriate accommodations and changes necessary to ensure that patients have
access to a provider who can accommodate their reproductive needs. Employers
should not have to find out at the last minute about any moral objections when a
procedure may be necessary at any given time. If the information is known at the
outset, employers and hospitals can make schedule changes with other employees
and medical workers so that patients have access to necessary care when needed.
By not disclosing such information, physicians could face penalties for causing
potential harm to patients. 18 1 Employers need to ensure that employees disclosing
such information do not face discrimination, and employers who do not provide
protections to employees under Title X11182 will face penalties as provided for
under the statute.

180 ACOG Committee Opinion, supra note 175.
181 See Noesen v. Pharmacy Examining Bd., 751 N.W.2d 385 (Wis. Ct. App. 2008) (pharmacist

failed to meet burden of proving under the compelling state interest/least restrictive alternative test that
he was burdened by the application of a standard of care by requiring him to make his religious belief
and objections known to his employer, and was reprimanded for refusing to fill a patient's prescription
for an oral contraceptive).

182 Civil Rights Act of 1964, Pub.L. 88-352, 78 Stat. 241 (1964),... to confer jurisdiction upon the
district courts of the United States to provide injunctive relief against discrimination in public
accommodations, to authorize the Attorney General to institute suits to protect constitutional rights in
public facilities and public education, to extend the Commission on Civil Rights, to prevent
discrimination in federally assisted programs, to establish a Commission on Equal Opportunity, and for
other purposes." Under this statute, federal courts and the Equal Opportunity Commission will review
adverse hirings, firings, promotions, and retaliations.
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The primary concern in having physicians and healthcare providers disclose
any moral objections they have is ensuring that they actually do provide such
information. In order to ensure that they will comply, there should be penalties for
those who do not disclose information that may be necessary for their employer in
accommodating employees. The penalties do not have to be harsh or severe, but a
system should be established where, for example, a physician may face temporary
probation for their first violation, and then suspension for their second violation,
and either face termination or Board review for subsequent violations. Having this
guideline in place would be a step towards making sure women have appropriate
access to reproductive services, without sacrificing the moral and religious beliefs
of physicians and healthcare providers.

3. A Physician Should Refer Patients to Other Physicians for Reproductive
Services if They Have Moral or Religious Objections to Certain Procedures

The ACOG suggests that if physicians cannot provide reproductive services
that patients seek, they should be required to refer their patients to a physician
willing to provide such services. 183 If the prior guideline were in effect and all
physicians who had moral objections were listed, then this situation would not be
prevalent. However, this situation could still arise if a physician changed his or her
beliefs or if a patient decided to go through with a procedure that she did not
originally intend to receive. Requiring physicians to refer their patients to other
physicians who are willing to perform the procedure sought by a patient would help
eliminate the need for the patient to have to look for a physician on her own during
an already stressful situation. It would also help the patient feel secure that her
physician would be recommending another physician that can be trusted, because
she has already given her trust to her current physician, to whom she has relied
upon for guidance. However, those with strong moral objections find referrals to
be just as objectionable as performing the procedure, and this author suggests that a
referral be provided only in emergency situations. In order to facilitate the referral
process and to avoid potential objections from physicians, this author suggests that
a list of physicians willing to perform reproductive services be available through
insurance companies for patients, and all hospitals and physicians' offices should
have this list available to all patients who are specifically seeking reproductive
care. This would keep physicians from directly referring their patients if they have
any moral or religious objections, and still allow patients to access to the
appropriate health care provider, if they should need to go elsewhere.

183 ACOG Committee Opinion, supra note 175.
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4. Physicians and Hospitals Need to Provide Medical Care to Patients in
Emergency Situations, Regardless of Any Moral Objections

In an emergency situation, the ACOG suggests that a physician should be
required to provide medical care if necessary for a patient's well-being even when a
referral is not possible, regardless of any moral objections. 18 4 This is definitely a
very controversial guideline because it would force physicians and healthcare

providers to perform reproductive services that they believe to be morally or
religiously wrong. Nevertheless, in an emergency situation, if a pregnant woman's
life is in danger, a physician has a duty foremost to the patient. If a physician must
make a decision on whether to save the life of his patient-for example, a pregnant
woman who is facing the horrible reality that not having an abortion would end her
life-this author believes that the physician's duty lies in saving the life of the
patient. Under principles of informed consent and fiduciary duty, as explained
above, 185 a physician is entrusted with the patient's health and welfare, and the
patient trusts the physician to use his or her superior knowledge and medical skills
to help her make informed decisions about her healthcare. 186

Physicians and hospitals have a duty to treat patients in emergency situations
under the Emergency Medical Treatment and Active Labor Act.18 7 Under this
statute, a hospital with an emergency department is required to provide an
appropriate medical screening to any patient that may have a severe medical
condition. 188 If it is determined that the patient has an emergency medical
condition, the facility must provide medical services in order to treat the patient or
transfer the patient to another medical facility. 189 The statute was intended to
apply to participating facilities that receive federal funding, 190 but the general
principle is applicable to all medical facilities that have a duty to treat patients. In
an emergency situation, a pregnant woman should not be denied medical treatment
when her life may be in danger.

5. Access to Reproductive Care for Low-Income Women Can Be Facilitated by
Having Physicians and Hospitals That Refuse to Perform Abortions Located in

Areas Where Other Physicians and Hospitals Do Not Share the Same Beliefs

The ACOG suggests that physicians who expect to invoke conscience clauses

should practice in areas where other providers do not share the same compunctions
or make sure that there are adequate referral procedures in place in that area so that

184 Id.
185 Consolidated Appropriations Act, supra note 61.
186 Hafemeister, supra note 63, at 369-70.
187 42 U.S.C. § 1395dd (2003).
188 Id.
189 Id.
190 Id.
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resource-poor communities still have access to reproductive care.1 91 Referring
back to the distributive paradigm mentioned earlier, 192 this would help eliminate an
unequal distribution of the benefits of reproductive technology in areas with
minimal access to reproductive services. By having physicians with different
beliefs practice in the same geographical area, physicians would not be able to limit
access to low-income women by refusing to provide reproductive care, or refusing
to refer their patients to other physicians. Women who are limited to particular
medical coverage would have no choice regarding which provider to go to if all of
the physicians she was limited to refused to provide the reproductive services she
sought. She would be denied access to such treatment and possibly have no
alternative. This can be avoided if physicians and hospitals follow the guideline to
practice in areas with doctors who share different beliefs from their own.

C. The Proposed Guidelines Do Not Violate Establishment Clause Jurisprudence
and the Separation of Church and State

The proposed guidelines do not violate First Amendment rights to religious
freedom and the separation of church and state because there is no religious
endorsement, and the hope is that those with moral or religious objections to
performing certain reproductive services will not be forced to perform such
services. By supplying a list of providers that are either willing or unwilling to
perform reproductive services, patients are given necessary information regardless
of what belief system their physician may adhere to. If physicians and medical
employees make their objections known at the outset, the issue of religion should
not pose a problem for them within their scope of employment, and patients will
only have to be concerned with their own medical conditions that will hopefully be
treated by someone who is willing to perform the needed services. Physicians
would still be protected from providing referrals for objectionable procedures,
except in emergency situations, in which they would need to refer their patients or
provide the necessary treatment in order to protect the health and well-being of
their patients. If physicians practiced in areas that have efficient referral systems in
place, as well as access to other physicians who do not share the same beliefs as
them, patients would not suffer when a provider declines to terminate pregnancies.

CONCLUSION

Striking a balance in provider conscience clause legislation is not an easy
task. Although medical providers have personal moral and religious beliefs that
should not be compromised except in emergencies, the ultimate duty a doctor has is
to the patient. In order to protect a provider's right of refusal while still allowing
access to reproductive care, the current Provider Refusal Rule should be repealed in

191 Id.
192 Talwar, supra note 65, at 28.
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favor of a rule that is not as broad and limiting. The proposed guidelines outlined

in this Note provide for such a balance and ensure that a woman's choice is not
sacrificed by a physician's personal beliefs.


