
THE TIES THAT BIND

INTRODUCTION

The term "family" has many meanings. It connotes love, care
and support. Legally, family has a more technical definition,
stripped of all emotional qualities, limiting its interpretation to a
parent-child relationship formed "naturally" or through adoption.'
Not surprisingly, foster parents are not included in this definition.'
Traditionally, their rights have not received the same constitutional
protection as natural and adoptive parents.

Courts have consistently ordered that natural parents be af-
forded due process protection to ensure that their child is not re-
moved from the home or from them without a good reason3 but
until recently,4 courts have been reluctant to extend that right to
foster parents.5 Over the past few years, however, more debate has
occurred regarding the constitutional rights of foster parents.6
More specifically, courts have been asked to determine whether
the state procedures to remove children from foster homes com-
port with due process.7 Although the justifications for or against
removal are beyond the scope of this Note, state procedure that so
readily removes a child from foster care will be carefully examined.
It is the threat of such removal that has prompted foster parents to
fight for their constitutional rights.'

In Rodriguez v. McLoughlin,9 a landmark decision was made in
New York for foster parents who struggled for years to convince
states that they had a constitutionally protected liberty interest in
the stability and integrity of the relationship with their foster chil-

l "The parent-child relationship, whether natural or formalized through adoption,
properly forms the core of the constitutional notion of family." See Smith v. Organization of
Foster Families for Equality and Reform, 431 U.S. 816 842 (1977); see also Stanley v. Illinois,
405 U.S. 645 (1972); Armstrong v. Manzo, 380 U.S. 545 (1965); May v. Anderson, 345 U.S.
528 (1953); Rivera v. Marcus, 696 F.2d 1016, 1022 (2d Cir. 1982).

2 In 1991, no policies defined the foster family as a family. See Rosemarie Carbino,
Advocacy for Foster Families in the United States Facing Child Abuse Allegations: How Social Agen-
cies and Foster Parents are Responding to the Problem, 70 CHiLD WELFARE 131, 146 (1991).

3 See Rivera, 696 F.2d at 1017; see also Stanley, 405 U.S. at 651.
4 See Rodriguez v. McLoughlin, 49 F. Supp.2d 186 (S.D.N.Y. 1999).
5 See Smith v. Organization of Foster Families for Equality and Reform, 431 U.S. 816,

842 (1977). Since courts and agencies focused all of their attention on the "blood" family,
it seemed as though foster parents were doomed from ever attaining the same constitu-
tional rights as the biological parents with respect to the children in question, no matter
how unfit for parenting the birth parents may have been.

6 See generally Smith, 431 U.S. 816; Rivera, 696 F.2d 1016; Rodriguez, 49 F. Supp.2d 186.
7 See generally Smith, 431 U.S. 816; Rivera, 696 F.2d 1016; Rodriguez, 49 F. Supp.2d 186.
8 See generally Smith, 431 U.S. 816; Rivera, 696 F.2d 1016; Rodriguez, 49 F. Supp.2d 186.

See infra notes 24 and 38.
9 Rodriguez, 49 F. Supp.2d 196.
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dren. The judge ruled that the relationship between some foster
parents and foster children is protected by the same constitutional
rights as the relationship between biological parents and natural
children when authorities attempt to remove children from their
home.10 The judge, however, limited the ruling to situations
where: (1) biological parents' rights have already been termi-
nated, (2) the foster parents who have cared for their foster child
continuously for more than twelve months since the child's infancy
and (3) who have also agreed to adopt the child."

Parts I and II of this Note discuss the Rodriguez12 case and ad-
dress the issue of whether long-term foster parents should be given
the same constitutional protection and liberty interest as biological
and adoptive parents.' Part III of this Note considers the techni-
cal interpretation of foster care arrangements and why they do not
embrace the bond commonly formed between families. Part IV of
this Note examines influential psychological research conducted in
this area and distinguishes the foster parent and foster child bond
with that of an adopted child and adoptive parents.' 4 Part V of this
Note discusses recent legislation in this area and the rights foster
parents have been granted. Finally, Parts VI and VII discuss why
permanent placement is important and the lack of differences in
emotional attachments between adoptive and foster parents. De-
spite the extensive psychological research supporting the impor-
tance of emotional attachments, the strict requirements set forth in
Rodriguez must be met in order for parents to be afforded constitu-
tional rights.

In essence, this Note will link psychology to law, emphasizing
the dual importance in decision-making by addressing why foster
parent and foster child emotional attachment is an integral part of
the Rodriguez ruling. Since such emotional attachments usually
form over a period of time, the discussion will be limited to the
relationship posed in the Rodriguez case and other similar long-
term foster care relationships. 15

The real questions are: What are the ties that bind? Normally
they are contractual ties. Does the Rodriguez case propose the im-

10 See id.; Nina Bernstein, Ruling Gives Foster Parents Greater Rights, N.Y. TiMEs, Septem-
ber 18, 1998, at B1.

"1 See Rodriguez, 49 F. Supp.2d at 196.
12 Id.
'3 See id; see also Smith, 431 U.S. at 816; Rivera, 696 F.2d at 1016.
14 See discussion infra Parts IV, VII.
15 See generally Rodriguez, 49 F. Supp. 2d 196; see also Smith, 431 U.S. 816; Rivera, 696 F.2d

1016.
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portance of emotional ties instead, dictating that in the future, all
long-term foster parents will be afforded due process protection?

I. FAGTS OF .RODRGUEZ V. MCLOUGHLINV

The narrow ruling granting constitutional rights to a small
subset of foster parents emerged from the case of Rodriguez.16 In
Rodriguez, a lawsuit arose because of the removal of a four-year-old
boy named Andrew from the home of Sylvia Rodriguez, his foster
mother since he was thirteen-days-old, who was in the final stages
of adopting him. 7 Andrew had been abandoned by his biological
parents at birth and placed in Ms. Rodriguez's care by McClosky
Children's and Family Services, a foster care agency under contract
with the City of New York. 8

Prior to Andrew's removal, he had been in Ms. Rodriguez's
care for all four years of his life and the agency considered Ms.
Rodriguez as a caring and affectionate foster parent who continu-
ally provided for Andrew's needs. 9 In addition, the caseworker
noted that a strong bond had developed between the foster
mother and child, leading Andrew to refer to Ms. Rodriguez as
"mommy."120 In January 1992, the agency decided that it would not
be in Andrew's best interest to return to his biological mother. In
June 1993, Andrew's biological mother's rights were terminated. 1

Consequently, in August 1993, the agency entered into an Adop-
tive Placement Agreement with Ms. Rodriguez. 2

However, on March 18, 1994, before the adoption paperwork
was finalized, a caseworker went to Ms. Rodriguez's home for a
scheduled visit and found her twelve-year-old grandson, Edwin, su-

16 49 F. Supp.2d 196.
17 See Rodriguez, 49 F. Supp.2d at 189; Bernstein, supra note 10, at B1.
18 See Rodriguez, 49 F. Supp.2d at 189; Bernstein, supra note 10, at B1. Children enter-

ing the foster-care system are younger than ever before. Between 1986 and 1991, the num-
bers of young children (age five) in foster care nationally increased at almost twice the rate
of the general foster care growth. See Linnea Klee, Diana Kronstadt & Cheryl Zlotnick,
Foster Care's Youngest: A Preliminary Report, 67 AMJ. oF ORTHOPSYCHIATRY 290, 291-92 (1997)
(presenting preliminary, descriptive data about children, from birth to three years old,
who are in foster-care placement). The most common charge supporting foster care place-
ment was neglect (92%), and almost three-quarters of these neglect charges were attrib-
uted to parental substance use. (These figures are consistent with national data).
Abandonmentwas second (59%). See id. at 294. Foster care placement continues to be the
most important intervention for children who have been abused or neglected. Foster fami-
lies can provide for young children and can assist in prevention of severe developmental
and emotional disorder. See id. at 292. See also D.L. Daly & T.P. Dowd, Characteristics of
Effective Harm-Free Environments for Children in Out-of-Home Care, 71 CHILD WELFARE 487
(1992).

19 See Rodriguez, 49 F. Supp.2d at 189; Bernstein, supra note 10, at Bi.
20 See Rodriguez, 49 F. Supp.2d at 189.
21 See id. at 190.
22 See Rodriguez, 46 F. Supp.2d at 190; Bernstein, supra note 10, at B1.
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pervising Andrew and his three-year-old foster brother.2' After
waiting two hours and speaking with a supervisor at the agency, the
caseworker was instructed to remove the two young boys from Ms.
Rodriguez's home because he felt that Edwin, a special education
student, should not have been left alone to care for the two boys. 24

The agency filed a report of abuse and maltreatment and the
city began an investigation. 25 For three months after the children's
removal, Ms. Rodriguez did not have an opportunity to contest the
removal and was denied the right to visit Andrew who was sent to
live in another foster home.26 Eventually, after an independent re-
view hearing, the city found that there was no neglect on the part
of Ms. Rodriguez and accordingly, ordered Andrew to be returned
to her care.27 She later adopted him on August 17, 1995.28 Ms.
Rodriguez filed a lawsuit against the city and foster care agency
alleging under 42 U.S.C. § 1983 that Andrew's removal violated
her right to procedural due process guaranteed by the Due Process
Clause of the Fourteenth Amendment.29 The defendants moved to

23 See Rodriguez. 49 F. Supp.2d at 190.
24 See Rodriguez, 49 F. Supp.2d at 190; Bernstein, supra note 10 at Bi. The caseworker

alleged that Edwin was overwhelmed and did not provide adequate supervision to the
young boys. The caseworker noted that at one point the boys were playing in the hallway
and on steep stairs. Ms. Rodriguez alleged that the neighbors were supposed to look in on
the boys while she was at a court hearing regarding Andrew's adoption that day. See Rodri-
guez, 49 F. Supp.2d at 190.

Agencies must ensure that foster children do not experience maltreatment in foster
care. Carbino, supra note 2, at 142. The damaging effects for the foster families in the way
their agencies respond to child abuse reports have begun to be notice. See id. at 140.
Indeed some data would suggest that foster families are more likely than other families to
be reported. See Cabrino, supra note 2, at 141. Agencies are not necessarily aware of the
degree of trauma experienced by reported foster families as a result of agency responses.
See id.

Lacking the legal protection as biological parents, foster parents are "subject to more
arbitrary behavior regarding child removal and replacements. Policy statements make
clear that foster families are different from other families in the perception of agency and
the state".. . it seems like a "neutral service facility, into and out of, which a child may be
moved depending on the appropriateness of the service." Id. at 146; see infra note 51 for a
further discussion.

The policy on removals seems harsh in its abruptness. See Carbino, supra note 2, at
143. And, abrupt removal from those to whom the child refers to as family, can be seen
from the child's point of view as kidnaping more than as protection. See id. at 144. In
essence, abrupt and unplanned removal severely interferes with the child's sense of perma-
nency and stability. See id. Some feel that agencies should consider other means besides
sudden removal, and that if removal is necessary, there are "constructive" processes and
timing that should be followed. See id.

25 See Rodriguez, 49 F. Supp.2d at 191; Bernstein, supra note 10, at B4.
26 See Rodriguez, 49 F. Supp.2d at 191; Bernstein, supra note 10, at B4.
27 See Rodriguez, 49 F. Supp.2d at 191.
28 See id.
29 See Rodriguez, 49 F. Supp.2d at 189. Ms. Rodriguez alleged the following: (1) the

circumstances of her foster children on March 18, 1994 did not justify an emergency re-
moval, and therefore she was entitled to notice and an opportunity to be heard to contest
the removal, (2) she was not provided with either adequate post-removal notice or oppor-
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dismiss the complaint or, in the alternative, moved for summary
judgement.30

The court held that there is a "constitutionally protected lib-
erty interest in the stability and integrity of the relationship"'" be-
tween a foster mother and a foster child where the foster mother
has continuously cared for the child since infancy and is in the
final stages of adoption.32 Accordingly, the court afforded Ms.
Rodriguez due process protection.

II. DOES DUE PROCESS PROTECTION EXTEND TO ALL
FOSTER PARENTS?

The Due Process Clause of the Fourteenth Amendment enti-
ties a person to constitutional protections if the individual can
demonstrate that she has been deprived of liberty or property and
that the steps taken by the state were constitutionally inadequate to
remedy the deprivation.33

Ms. Rodriguez claimed that she was deprived of the right to
liberty because she had a constitutionally protected liberty interest
in the integrity and stability of her preadoptive foster care relation-
ship.34 More specifically, she successfully argued:

[T]here is a constitutionally protected liberty interest in the
continuity of a foster care relationship where, as here, the foster

tunity to be heard to contest the removal, and (3) she was not provided an adequate op-
portunity to be heard to contest the denial of her request to visit Andrew. See id.

30 See id. at 189.
-31 Id at 189.
32 See Rodriguez, 49 F. Supp.2d at 186. The court agreed with Ms. Rodriguez's first two

claims, but granted defendants' motion for summary judgement with respect to her third
claim. The delay in providing her with notice and an opportunity to be hear to contest (1)
the removal and (2) the denial of her request to visit Andrew for three months violated her
due process protection under the 14th amendment, which requires that an aggrieved party
have the opportunity to be heard "at a meaningful time and in a meaningful manner." See
also Matthews v. Eldridge, 424 U.S. 319, 333 (1976) (quoting Armstrong v. Manzo, 380 U.S.
545, 552 (1965); However, the court granted the defendants' motion for summaryjudge-
ment with respect tojustilying the emergency removal. See Rodriguez, 49 F. Supp.2d at 186.

33 An individual "is not entitled to constitutional protection under the Due Process
Clause unless that party can demonstrate that: (a) there has been a deprivation of liberty
or property in a constitutional sense; and (b) the procedure used by the state to effect this
deprivation were constitutionally inadequate." Rivera v. Marcus, 696 F.2d 1016, 1022 (cit-
ing Smith v. Organization of Foster Families for Equality and Reform, 431 U.S. 816, 847
(1977); see also Rodriguez, 49 F. Supp.2d at 194.

The Fourteenth Amendment provides:
All persons born or naturalized in the United States and subject to the jurisdic-
tion thereof, are citizens of the United States and of the State wherein they
reside. No State shall make or endorse any law which shall abridge the privi-
leges or immunities of citizens of the United States; nor shall any state deprive
any person of life, liberty, or property, without due process of law; nor deny to
any person within its jurisdiction the equal protection of the laws.

U.S. CONsT. amend. VIV, § 1.
34 See Rodriguez, 49 F. Supp.2d at 188.
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parent has cared for the foster child for several years continu-
ously from the child's infancy, the foster child had not known
any other parent, the biological parental rights over the child
were terminated... the foster parent had applied to adopt the
foster child.35

An individual's choices about family life and the upbringing of
children are important rights protected by the Due Process Clause
of the Fourteenth Amendment. 6 These rights however, have only
been extended to specific family relationships, namely biological,
or adoptive parent-child relationships and extended family rela-
tionships.3 7 Thus, the court in Rodriguez had to determine whether
due process protection extended further to include a parent-child
relationship enforced through contract, but where "emotional and
psychological ties hoped for in biological families, as well as an ex-
pectation of permanency, had developed. 3 8

The court addressed this issue by referring to the Supreme
Court's decision in Smith v. Organization of Foster Families for Equality
and Reform,39 ("OFFER"), the starting point for determining the

35 Rodriguez, 49 F. Supp.2d at 194.
36 See Cleveland Bd. Of Educ. v. LaFleur, 414 U.S. 632, 639-40 (1974); see also Rodriguez,

49 F. Supp.2d at 194.
37 The court in the Rivera case dealt with the issue as to whether the procedures used by

the states, which in this case was Connecticut, to remove children from foster homes vio-
lated due process. See Rivera v. Marcus, 696 F.2d 1016. In 1974, the Connecticut Child
Welfare Department notified Ms. Rivera that the state had decided to exercise its right to
remove the foster children from her care after they had been living with her for six years.
See id. at 1018. But, the court went beyond the contractual relationship and concluded that
foster parents biologically related to the natural parents have a constitutionally protected
liberty interest in their relationship with the children. This relationship is known as kin-
ship care. See id. at 1028.

There seems to be a high prevalence of children in kinship care. Throughout the
state of California, the proportion of African-American children place in kinship care grew
from 22% in 1984 to 51% in 1991, and the proportion of Latino children in kinship care in
California grew from 15% to 45% during that period. Among Caucasian children, 15%
were in kinship care of 1984 and 33% in 1991. See Klee, supra note 18, at 294.

38 Rodriguez, 49 F. Supp.2d at 194.
But fostering with a view to adoption is the riskiest set up, because the foster
parents are not looking for a temporary family, but a permanent one, and they
have to bond with the child from the first day .. [It is nonsense to expect
fosterers who intend adopting; not to become too attached-when that very abil-
ity to love a child is that which makes them the ideal choice."

Id. See also Meg Henderson, Parents: The Balancing Act, As the Search Continues for the Couple
Who Disappeared with Their Foster Children, Meg Henderson Examines the Precarious Relationship
Between Chi, Adult and Social Worker, THE GuARDiAN (London), September 23, 1998, at 9.

39 431 U.S. 816 (1977). Foster parents have challenged agency regulations and prac-
tices in court, arguing that they have parental rights to the children in their care. They
have also disrupted agency decisions to remove children from their care. In addition,
foster parents have sought and been granted the right to notice and a hearing before a
child is removed from their care and recognition as parties in child custody proceedings.
(Examples of these cases: Katzoffv. Superior Court, 54 Cal. App. 3d 101-79 (1976), In re
B.G., 523 P.2d 244 (1974); all cited in Kathleen Proch, Foster Parents as Preferred Adoptive
Parents: Practice and Implications, 60 CHILD WELFARE 617, 618 (1981)).
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legal role of foster parents. The plaintiffs in Offer argued that when
a child has lived in a foster home for a year or more and has devel-
oped psychological ties with his foster parents, such foster parents
deserve due process protection to ensure the survival of their fam-
ily.4 The Court discussed whether the foster parents had a consti-
tutionally protected interest, yet found it unnecessary to resolve the
question, because even assuming an interest, the Court concluded
that New York's pre-removal procedures provided foster parents
with adequate procedural protections.41

The Court, however, noted in dictum that long-term foster
parents may be entitled to due process protection because of the
"mutual care and support developed in these relationships."4 2

Thus, the Court recognized that they could not dismiss foster par-
ents as a mere collection of unrelated individuals, but rather as a
set of people with due process rights similar to natural parents.43

Nevertheless, although the Court realized that the same emo-
tional attachment that developed between children and their natu-
ral parents could occur with foster parents, the Court noted

"The appellees' basic contention is that when a child has lived in a foster home, aa
psychological tie is created between the child and the foster parents which constitutes the
foster family, the true "psychological family" of the child." J. GOLDSTEIN, A. FREUD, & A.
SoLNrI, BEYOND THE BEST INTEREST OF THE CHILD (1973). That family, they argue, has a
liberty interest in its survival as a family protected by the Fourteenth Amendment. More v.
City of East Cleveland 431 U.S. 494 (1977) (cited in Smith v. Organization of Foster Fami-
lies for Equality and Reform, 431 U.S. 816, 839 (1977)).

40 See Smith, 431 U.S. at 816 (1977); see also Rodriguez, 49 F. Supp.2d at 194-195.
41 See Smith, 431 U.S. at 847; Rodriguez, 49 F. Supp.2d at 195.

[F]oster parents are provided not only with the procedures of a pre-removal
conference and post removal hearing provided by 18 N.Y.C.R.R. § 450.10
(1976) and Soc. Serv. Law section 400 (McKinney 1976), but also with the pre-
removal judicial hearing available on request for foster parents who have in
their care children who have been in foster care for 18 months or more Soc.
Serv. Law s 392.

Smith, 431 U.S. at 853.
Foster parents seem to disagree that the procedures are adequate.
The real trouble with fostering is that even when the child is settled, happy and
integrated, the social workers can and do remove them when they see fit...
Your skills, your achievements, your true bond forged with the child, once
landed, prove worthless, because it is written in stone that they know best, even
when their contact with the child has been minimal or abysmal.

Henderson, supra note 38, at 9.
42 Rodrigue; 49 F Supp.2d at 195.
43 The Second Circuit Court of Appeals acknowledged this point in Rivera v. Marcus,

696 F.2d 1016, 1024 (2d Cir. 1982);
No one would seriously dispute that a deeply loving and interdependent rela-
tionship between an adult and a child in his or her care may exist even in the
absence of blood relationship. At least where a child has been placed in foster
care as an infant, has never known his natural parents, and has remained con-
tinuously for several years in the care of the same foster parents, it is natural
that the foster family should hold the same place in the emotional life of the
foster child, and fulfill the same socializing functions, as a natural family.

Id. See also Smith, 431 U.S. at 844.
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distinguishing factors between foster and biological parents that it
deemed important.44 One of the factors included a rationalization
as to why an emotional bond between a foster parent and child
may not amount to a liberty interest. The Court stated that
"whatever emotional ties may develop between the foster parent
and the foster child have their origins in an arrangement in which
the state has been a partner from the outset. '45 The Court was
referring to a contract entered into between the state and the fos-
ter parent, therefore making the parent and the state "partners."

III. Is THis FOSTER CARE OR A FOSTER CONTRACT?

The contractual arrangement between parent and state re-
garding foster care is quite technical and does not take into ac-
count the emotional bonding that is created in foster care
relationships. New York law has split the roles of the natural par-
ent between the agency and the foster parent.46 The law trans-
ferred "care and custody" to the agency,47 but gave foster parents
the responsibility of day-to-day supervision of the child, his activi-
ties and most of the functions usually associated with legal cus-
tody.48 It is well known that foster parents are compensated for
caring for foster children,49 but they are not compensated as em-
ployees who are paid wages for their hourly work. Rather, they are
generally given an inadequate amount of money to cover the costs

44 First, the court noted that there is no biological relationship between foster parents
and foster children. Second, there is a "virtually unavoidable" tension between the rights
of foster parents and the rights of biological parents. Smith, 431 U.S. at 845-46; see also
Rivera, 696 F.2d at 1024; Rodriguez, 49 F. Supp.2d at 195 (identifying three distinguishing
factors of foster families discussed in Offer). Also, keeping children in the biological home
avoids both the monetary and the emotional costs of removing a child from home, but
increases the possibility of continued harm to the child. See Penny Ruff Johnson, Carol
Yoken & Ron Voss, Family Foster Care Placement: The Child's Perspective, 74 CHILD WELFARE
959, 960 (1995). Thus, foster care placement is a last resort when all other attempts to
keep the family together have been exhausted. See Harold Rich, The Effects of a Health
Newsletter: Foster Parents on TheirPerception of the Behavior and Development of Foster Children, 20
CHILD ABUSE AND NEGLECr 437, 437 (1996).

45 Smith, 431 U.S. at 845; The court argued that the liberty interest in family privacy is
"intrinsic in human rights" as they have been understood in "this Nation's history and
tradition." 1i; see also Moore v. City of East Cleveland, 431 U.S. 494, 503 (1977).

46 This relationship is distinguishable from that of an adoptive parents who has full
legal custody. "Adoption is the legal proceeding whereby a person takes another person
into the legal relation of the child and thereby acquires the rights and incurs the responsi-
bilities of parent in respect to such other person." N.Y. DOM. REL. LAw section 110 (Mc-
Kinney 1998). A child may be freed for adoption by abandonment or consent. See Soc.
SERV. LAw 384-b.

47 Soc. SERV. LAW 383(c) (1); "At the point of entry into care, the foster family, despite
its continuing importance to the child, is relegated to a minor role in the case manage-
ment" KATHLEEN KuFeLDT, JAMES ARMSTRONG & MARsHALL DOROSH, In Care, in Contact?,
THE STATE AS PARENT 366 (Joe Hudson & Burt Galaway eds., 1989).

48 See KUFELDT et al., supra note 47 at 366.
49 See id.

136 [Vol. 6:129



1999] THE TIES THAT BIND

of the child's food and clothing.5" Instead of garnering profit, the
expectation is that foster parents add a warm home and loving sup-
port to the child.

The division of roles between agencies and foster parents
presents uncertainty as to the type of environment foster parents
are supposed to provide for foster children.5 1 On one hand, the
warmer and more "homelike" atmosphere of the foster home is
supposed to be its main advantage over institutionalized care. 52

Yet, as discussed above, foster care is only a temporary setting, thus
foster parents are urged not to become too attached to the chil-
dren in their care.53 In fact, New York courts have even gone so far
as to remove a child from a foster home because the foster parents
became too emotionally attached to the child.54 The Offer Court
also noted this attachment as a "problem" in foster care.55

50 Foster parents, who work most closely and intimately with the children, are not ade-
quately supported. See lee, supra note 18, at 292. Federal funding for foster care covers
only basic survival costs, which include food, and housing for foster children. See id. at 291.
An American Public Welfare Association national survey of child-welfare agencies found
that "services were limited and generally involved managing, rather than treating, families,
and their abused or neglected children." Id. So, in general, it seems as though all funding
for child welfare is limited. Almost all states have reported difficulties in recruiting and
retraining caseworkers because of salary issues, high caseloads and burnouts. See id.

Furthermore, there may be a million children in care by the year 2000, yet the supply
of foster care parents also falls significantly below the need because of the poor image of
foster care, inferior pay, and inadequate support services for increasingly demanding care.
See Klee, supra note 18, at 291.

51 See Smith v. Organization of Foster Families for Equality and Reform, 431 U.S. 816,
836 (1977).

52 Substitute care is and will continue to be a crucial part of society's protection services
for children. See KUFELDT et al., supra note 47, at 366. For children, families, clinicians,
and public servants, and family setting has a substantial edge in popularity over institutions
such as orphanages, residential placements, and psychiatric hospitals in their perceived
abilities to raise children. See Michael G. Storck, A Develpmental Network Approach to Thera-
peutic Foster Care, 34J. AM. ACAD. CHILD & ADoLEscENT PSYCHIATRY 968 (1995).

A study explored the relation between foster mother child-rearing practices and atti-
tudes and basic child developmental outcomes. See Maureen C. Smith, Child-Rearing Prac-
tices Associated with Better Developmental Outcomes in Preschool-Age Foster Children, 24 CHILD
STUDYJ. 229, 304 (1993-94). It found that children with fewer emotional and behavioral
problems tend to live in foster homes, which provide them with a higher quality child-
rearing environment. See id. at 318. Although it is possible that higher quality child-rear-
ing environments offset poor developmental outcomes or facilitate better adaptation in
foster care, it must be said that it is equally possible that better adjusted children may elicit
the provision of higher quality environments. See id. at 322. Also, a positive development
of the foster care system has been foster care training curricula. Many local welfare agen-
cies have either used these curricula or developed their own. See Lynne Steyer Noble &
Sandra D. Euster, FosterParent Input: A Crucial Element in Training, 60 CHILD WELFARE 35, 35
(1981). Foster parent input was considered crucial to the development of an effective
training program. See id. at 41.

53 See Smith, 431 U.S. at 836 (referring to Mnookin I 613).
54 See In rejewish Child Care Assn. (Sanders), 5 N.Y.2d 222 (1959).
55 See Smith, 431 U.S. at 836. Often it is expected that the foster parents will not get too

attached and that the deep sorrow and grief on the loss if "neurotic" and a sign that they
did not understand their role. See Susan Edelstein, When Foster Children Leave: HelpingFoster
Parents to Crieve, 60 CHILD WELFARE 467, 467 (1981).
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How does a child grow up feeling loved and cared for, without
a natural parent to provide this much needed care? It follows that
the next best way to receive this care is through a foster parent. If a
foster parent is instructed not to become attached to the child,
how is the child supposed to feel loved and secure in the relation-
ship? For that matter, what then is the difference between foster
care and institutionalized care? It is understandable that courts
view this as a contractual relationship, but should a child grow up
feeling like he is in a business relationship instead of in a familial
relationship?

With respect to Ms. Rodriguez's relationship to Andrew, there
was no interference with the rights of his biological parents be-
cause those rights had been terminated. Additionally, Ms. Rodri-
guez had a continuous relationship with Andrew and most
importantly, had entered into a Pre-Adoptive Placement Agree-
ment with the agency.-6 Therefore, "while Ms. Rodriguez's expec-
tations as to Andrew at the outset of her relationship with him were
not necessarily permanent, by the time that she entered into the
Adoptive Placement Agreement, such intentions and expectations
of permanency had formed. 5 7

The Supreme Court in Offer, however, noted that where the
alleged liberty interest stems from contractual relations with the
state, the expectations of the parties are laid out in the state law. 8

New York state law and the Adoption Placement Agreement signed
by Ms. Rodriguez clearly stated that legal custody remained with
the state until the adoption was finalized. 59 The child could be

56 Rodriguez v. McLoughlin, 49 F. Supp.2d 186, 195 (S.D.N.Y. 1999). This makes her
case distinguishable from past cases denying constitutional rights to foster parents. See e.g.,
Renfro v. Cuyahoga County Dep't of Human Serv's, 884 F.2d 943, 944 (6th Cir. 1989)
(examining foster parents relationship with foster child did not involve a liberty interest).

57 Rodriguez, 49 F. Supp.2d at 196; Thelen v. Catholic Soc. Servs., 691 F. Supp. 1179,
1184 (E.D. Wis. 1988) (distinguishing liberty interest of prospective adoptive parents versus
foster parents). In addition, the Rodriguez Court points out that certain New York provi-
sions involving proceedings of the legal custody status of their foster child gives long-term
foster parents priority over other applicants for the foster child, which indicates that adop-
tion by long-term foster parents is promoted and their interest in the status of the child is
recognized. See Rodriguez, 49 F. Sup.2d 186, 196; see infra note 121 for provisions.

58 See Smith, 431 U.S. at 845-46; Rodriguez, 49 F. Supp.2d at 196.
59 See Smith, 431 U.S. at 845-46; Rodriguez, 49 F. Supp.2d at 197. The N.Y. Social Services

law states:
The custody of a child placed out or boarded out and not legally adopted or for
whom legal guardianship has not been granted shall be vested during his mi-
nority, or until discharged from such authorized agency from its care and su-
pervision, in the authorizing agency placing out or boarding out such child and
any such authorized agency may in its discretion remove such child from the
home where placed or boarded"; the Adoption Placement Agreement states: "if
at any time prior to legal adoption it is determined by the agency or by us that
the child should be removed from our home, we will cooperate with the agency
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removed by the state if it believed that it was in the child's best
interest.60 The Rodriguez court noted that the reasonableness of
Ms. Rodriguez's expectations had to be assessed in terms of the law
and her contract.6 ' It is well-settled that a written contract is bind-
ing,62 but the agency and the state does not take into account the
emotional ties that lie behind such technicalities.

In Rivera v. Marcus,63 the United States Court of Appeals for
the Second Circuit conceded that "although foster parents often
provide the same care, love and support expected of natural or
adoptive parents, the foster relationship is frequently of shorter du-
ration and is carefully circumscribed by a contract, which typically
authorizes the state to remove a child from the foster home at any
time."64 Accordingly, foster parents must first invest emotionally
and physically in the child.65 Then somehow, they are expected to
separate gracefully in a way that is not disruptive to those involved
when it is time for the foster child to move on.66 Thus, although
the contract outweighs the emotional attachments formed, the
question remains whether this should be the policy.

IV. Is BEING A PSYCHOLOGICAL PARENT ENOUGH?

In their book, Beyond the Best Interests of the Child, Joseph Gold-
stein, Anna Freud, and Albert J. Solnit emphasized the foster
child's need for emotional stability and stable parenting.6 They
developed the theory of a "psychological parent" to fulfill the
child's needs.68 A "psychological parent" is defined as "one who on
a continuing, day-to-day basis, through interaction, companion-
ship, interplay, and mutuality, fulfills the child's psychological

in carrying this out in a way that serves the best interests of the child in the
judgment of the agency.

N.Y. Soc. SERVS. LAw 383 (2) cited in Rodriguez, 49 F. Supp.2d at 197.
60 See id.
61 See Rodriguez, 49 F. Supp.2d at 196.
62 See BLACK's LAW DIcnoNutY 322 (6th ed. 1990); for definition of contract.
63 696 F.2d 1016 (2d Cir. 1982).
64 Rivera, 696 F.2d at 1017.
65 See Edelstein, supra note 55 at 467. Foster families have been viewed as a "child care

facility," a "provider," and as an "institution." Carbina, supra note 2, 146.
66 See Edelstein, supra note 55, at 467.
67 See GOLDSTmiN et al., supra note 39; Daniel J. Pilowsky and Wendy G. Kates, Foster

Children in Acute Crisis: Assessing Critical Aspects of Attachment, 35 J. Am. AcAD. CHILD & ADO-
LEscENr PsYcuTRY 1095 (1996).

68 GoLDSTIN et al., supra note 39. Also, parental contact had an influence on the
child's identity formation. Weinstein showed that in all cases in which biological ties were
cut, the child identified with the foster parents regardless of the time in case or age of the
foster mother. See E. WrNsm, THE SELF-IMAGE OF THE FOSTER CHILD (1960).
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needs for a parent, as well as the child's physical needs."69 Accord-
ing to Goldstein and his colleagues, the day-to-day activities that
form connections are necessary to form the bond of attachment to
the "psychological parent"7 as opposed to simple biological links.
This has been proven in adoptive family situations as well as in situ-
ations where a caring adult is present. 1 This theory has also been
widely recognized and accepted by the legal community. 72

However, like most theories, it has its critics. Goldstein and
his colleagues emphasized the need for attachments and yet, in
their book, state that foster parents who develop a deep emotional
bond with foster children behave excessively. 73 If this is true, there
is no difference between institutionalized care and foster care.74

69 GOLDSTEIN et al., supra note 39, at 98. When a foster parent was interviewed as to
what the key was to get through to foster children, she responded that "It's love, and I
guess building their self-esteem and really letting them bond into the family, helping them
to bond." See Donna Green, Giving a Home to Children Without One, N.Y. TIMEs, September
14, 1997, at 13WC3.

70 See GOLDSTEIN et al., supra note 39, at 19.
71 See id.; Matthew B. Johnson, Examining Risks to Children in the Context of Parental Rights

Termination Proceedings, 22 REv. L. & Soc. CHANGE 397, 404 (1996).
72 See, e.g., Smith v. Organization of Foster Families for Equality and Reform, 431 U.S.

816, 839 (1977) (discussing the claim that the psychological tie between the foster family
and child creates a "liberty interest" in foster children which entitles the foster parents to a
hearing before a child can be removed from their custody); Montgomery County Dep't of
Social Servs. v. Saunders, 381 A.2d 1154, 1159 (ML Ct. Spec. App. 1977) (discussing the
theory that lengthy separation from the parent strains the parent-child bonds while forging
a "psychological link" between child and surrogate parent).

73 See GOLDSTEIN et al., supra note 39, at 24.
74 See id. at 25. Other critics of Goldstein's findings range from studies based on stere-

otypical notions to excluding the idea of having multiple attachments and limiting the idea
in proceedings. A large part of Goldstein et al.'s theory was based on the works of John
Bowlby, one of the first to study child development issues. In the 1950's, he set forth the
idea that children are likely to suffer intellectually, physically and emotionally if they are
deprived of a permanent mother figure during the first two years of life. SeeJoHN BowLY,
CHILD CARE AND THROUGH GROWTH OF LOvE 18-32 (1953). His observations were based on
children separated from their parents due to institutionalization or hospitalization. See
Johnson, supra note 71 at 405. The male dominated mental health profession accepted his
theory because it reinforced the motion that women belong at home with the children.
O'Connor, a critic of Bowlby argued that "it never emerges clearly whether or not the
results of deprivation are due to some unstated lack of mothering or to the unstimulating
nature of the institutional environment." See N. O'Connor, The Evidencefor the Permanently
Disturbing Effects of Mother Child Separation, 12n ACTA PSYCHOLOGICAL 174, 188 (1956).

Goldstein and his colleagues conceded that either a mother or a father can be a psy-
chological parent, but "the theory does not appreciate the myriad of care-taking relation-
ships a child may enjoy. Children exhibit behavior indicating attachment to and bonding
in relation to their siblings, peers, a father and other adult caretakers as well as their
mother." Michael Rutter, Separation Experiences: A New Look at an Old Topic, 95J. PEDIATRICS
117, 147 (1979). "It is crucial for foster agencies and courts to maintain and nature these
multiple relationships for the developmental benefit of the child." Id at 411. The strength
of attachments cannot be measured precisely; there is not reason why more than one at-
tachment can be formed with those outside the immediate family. See Tara Barrett, Re-
marks at the Conference on Termination of Parental Rights (Nov. 19, 1992) (transcript available
in 15 WOMEN'S LAW REPORTER 53, 55 (1993)); MICIAEL C. RUT ER, MATERNAL DEPRIVATION
REASSESSED, 141-142 2nd edition 1981) (reporting that "all studies have shown that most
children develop multiple attachments"); Everett Waters & Donna C. Noyes, Psychological
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In agreement with Goldstein, Freud and Solnit's theory, other
scholars have also concluded that child welfare planners should
recognize the importance of attachment to caretakers and its stabil-
ity in the life of foster children.75 These theorists have suggested
that kinship family placements or culturally compatible placements
should not be preferred because of race or blood relation. 6

Rather, they believed that placement should be decided on a case-
by-case basis, paying close attention to the potential disruptions to
successful attachments that resulted from years of effort between a
foster parent and foster child.77

Goldstein and his colleagues argued that parents become psy-
chological parents during the extended periods of time when chil-
dren have little or no contact with biological parents.78 They stated
that since the continuity of this relationship was important for
healthy social and emotional development, foster parents should
be encouraged to adopt the children in their care.79 This proposi-

Parenting vs. Attachment Theory: The Child's Best Interests and the Risks of Doing Things for the
Wrong Reasons, 12 N.Y.U. REv. L. & Soc. CHANGE (1983-84) (describing the ease in which
children in infancy form attachments).

Also, critics argue that agencies use the bonding theory when it is convenient for them
to terminate parental rights when it should surface as a concern only after the reunifica-
tion is not a possibility, Tara Barrett, Remarks at the Conference on Termination of Parental
Rights (Nov. 19, 1992) (transcript available in 15 WOMEN'S LAw REPORTER 53, 55 (1993)).
So, the bonding theory has a place in foster care decision-making, but foster care agencies
should not use it to trump statutory obligations. Bonding is important, but should not be
included in the decision making process of parental termination proceedings. See id. at 58.

75 See Daniel J. Pilowsky and Wendy G. Kates, Foster Children in Acute Crisis: Assessing
Critical Aspects of Attachment, 35J. AM AcAD. CHILD & ADOLEScENT PSYCHIATRY 1095 (1996).

76 See id.
77 See id. Foster children who succeed in forming an attachment to their foster parents

may be prone to catastrophic reactions when these newly formed attachments are
threatened. See id. Goldstein et al., believe that psychological damage would result if a
child is removed from a psychological parent's home at a very young age. Johnson, supra
note 68, at 404. The courts struggle with the bonding issue in this theory. See Vanessa L.
Warzynski, Termination of Parental Rights: The "Psychological"Parent Standard, 39 VILL. L. REV.
737 (1994) ("[Clourts have been struggling for years with the termination of parental
rights where the child is emotionally attached to a third party").

But, it should be noted that in the Rodrguez case, the caseworker observed Andrew as
adjusting well to his new family when he was separated from Ms. Rodriguez. It is uncertain
as to how he was feeling after the separation because there was not a broad description
given. See Rodriguez v. McLoughlin, 49 F. Supp.2d 186, 189. That is why Johnson notes,"no one theory can adequately describe, analyze, and weigh the importance and impact of
such complex personal relationships;." See Johnson, supra note 71 at 404. Therefore,
courts are advised to use a number of factors besides this theory in determining the best
placement of the child. See, e.g., Montgomery Cty. Dept of Soc. Serv. v. Sanders, 381 A.2d
1154, 1163 (Md. 1977). The court awarding custody to child's natural mother is based on
a consideration of factors such as fitness of parents, possibility of maintaining natural fam-
ily ties, preference of child, and length of separation from natural parents. "The court
should examine the totality of the situation... avoiding focusing on any single factor." Id.

78 See generally GOLDSTEIN et al., supra note 39.
79 See id.
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tion seems to support the more progressive goal of adoption rather
than reunification.

V. DOES THE ADOPTION AND SAFE FAMILIEs AcT OF 1997 GRANT
FOSTER PARENTS RIGHTS?

The concurrence in Offer indicated that although the foster
family may "hold the same place in the emotional life of the foster
child and fulfill the same functions as a natural family,"' 0 under
New York's foster care laws, "any case where the foster parents had
assumed the emotional role of the child's natural parents would
represent not a triumph of the system to be constitutionally safe-
guarded from state intrusion, but a failure."'" Justice Stewart, with
whom ChiefJustice Burger andJustice Rehnquist concurred, ratio-
nalized their findings by reminding us that foster care, at least in
New York, is not supposed to provide a permanent substitute for
the natural home, but rather prepare a child for his return to the
natural parents or find the child placement in a permanent
home. 2 This further supported the theme of reunification first set
forth in the Adoption and Assistance Act of 1980 ("Adoption and
Assistance Act").83

An intersection between foster care and the judicial system was
created by the Adoption Assistance and Child Welfare Act enacted
by Congress, 8 4 in which reunification and permanent living with
the natural parents was the goal of states as well as federal enact-
ments. 85 Permanency existed in a hierarchy of desirable options:
prevention of placement, reunification with biological parents or
family, adoption by foster parents or others, and long-term foster
family care. 8 In 1980, the federal government amended the Adop-
tion and Assistance Act. As amended, it encouraged states to pro-
vide reasonable efforts to families to prevent children from being
placed in foster care.87 However, if the child was placed in foster
care, the Adoption and Assistance Act required states to make rea-

80 Smith v. Organization of Foster Families for Equality and Reform, 431 U.S. 816, 861
(1977) (StewartJ., BurgerJ., and RehnquistJ., concurring).

81 Id.
82 See id. at 861.
83 Adoption and Assistance Act of 1980, 42 U.S.C. § 671 (West Supp. 1999).
84 See Atalia Mosek, Well-Being and Parental Contact of Foster Children in Israel: A Dfferent

Situation Than the USA?, 36 INT. Soc. WoRK 261, 164 (1993).
85 Federal Adoption Act, Soc. SERV. LAW, 42 U.S.C.§ 383-b (West Supp. 1998).
86 SeeAnthony N. Maluccio & Edith Fein, An Examination of Long-Term Foster Family Care

for Children and Youth, THE STATE AS PARtNer 387, 389 (Joe Hudson & Burt Galaway eds.,
1989).

87 See Adoption and Assistance Act of 1980, 42 U.S.C. § 671 (West Supp. 1999).

[Vol. 6:129
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sonable efforts to return the child to the natural home.88 Critics
argued that "reasonable efforts" to return a child home potentially
included sending the child back to an abusive home.89

Congress, however, amended the statutory requirement in
passing the Adoption and Safe Families Act in 1997 ("ASFA").99 It
added that the child's health and safety should be of "paramount
concern" when making the reasonable efforts determination.91

Congress enacted the ASFA, claiming that this legislation, which
offers a monetary bonus to states that improve their adoption rates,
would prompt states to find permanent homes for the children.92

However, the Congressional Budget Office estimated that this ref-
ormation would lead to only 500 more adoptions per year.93 This
bill is in opposition to the first permanency goal of returning chil-
dren home, legislated in the Adoption and Assistance Act of
1980,14 and, in essence, shifts the nation's policy goal from reunifi-
cation to adoption.9"

The ASFA extended rights to foster parents, but limitations
still exist.9 6 For example, states must give notice and an opportu-
nity to be heard in any review hearing held with respect to the
foster parents, pre-adoptive parents and relatives who care for the
children.97 It does not require states to grant them party status.98
The court granted Ms. Rodriguez party status by giving her consti-

88 See id. In 1980, the Federal government amended the Adoption and Assistance Act
to "mandate that states must provide reasonable efforts to families to obviate the need to
remove a child into foster are and, if the child is in foster care, the state must make reason-
able efforts to return the child home." Marlene Halpern, Adoption and Safe Families Act (PI
105-89): An abandonment of Family Preservation and a Rush Toward Adoption, NATIONAL
TRE us (March/April 1998).

89 See id.
90 See generally, ASFA, Pub L. No. 405-89, § 111 Stat. 2115 (1998); Halpern, supra note

88.
91 See Halpern, supra note 88, at 2.
92 See Bill Grimm, But Will Anything Change for Children? Adoption and Safe Families Act

Brings Big Changes in Child Welfar4 28 YouTH Nmvs 1, 6 (1997).
93 See id.
94 Id.

95 See id. Because of the new goal, states have interpreted the filing requirement of 15
out of 22 months into grounds for parental termination proceedings. Does the Constitu-
tion permit termination based on length of stay in foster care? See Marlene Halpern, The
Road to ASFA Implementation, NATIONAL TRENDs 53, 60 (September/October 1998).

96 See Marlene Halpern, The Road to ASFA Implementation, NATIONAL TRENDS 53, 60 (Sep-
tember/October 1998).

97 See id. at 53.
98 See id. Halpern notes that ASFA does not define "an opportunity to be heard" nor

dictates who shall be responsible to give notice. Halpern also suggests that the present
foster parents are seemingly favored over past foster parents even if the child had bene
placed in the care of the past foster parents for a substantially longer duration of time.
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tutional rights as a foster parent. While this was a narrow ruling,
the permanency goal of adoption was met.99

VI. WHY IS PERMANENCE IMPORTANT?

Goldstein and his colleagues view psychological parenting as
the most important aspect of a parent-child relationship. 00 Ac-
cording to these scholars, it is therefore necessary to place the
child in a setting where he or she is most likely to develop or main-
tain psychological ties with parental figures. Other theorists sug-
gest that Goldstein and his colleague's notion holds that the
psychological ties can be forever broken by separation. Thus, since
the attachment can only exist between the child and one set of
parents,' 0' the theory leads to the permanency principle, where
the relationship must be permanent and exclusive to constitute
psychological parenting. 10 2

The permanency principle argues that every child needs a
continuous, affectionate, and stimulating relationship with an
adult 03 Commentators Bush and Goldman make it clear that ad-
vocates of the principle are not describing an ideal child-rearing
situation, but rather a set of minimum standards, which, if broken,
place a child at risk of emotional damage. 0 4 Applying this aspect
of the psychological parenting theory to Ms. Rodriguez's predica-

99 See Rodriguez v. McLoughlin, 49 F. Supp.2d at 186 (S.D.N.Y. 1999).
100 See generally, GOLDSTEIN et al., supra note 39.
101 See supra note 74 for criticisms.
102 See Malcolm Bush and Harold Goldman, The Psychological Parenting and Permanency

Principles in Child Welfare: A Reappraisal and Critique, 52 AMERICAN JOURNAL OF ORTHOvsCc-I.
ATRY 223, 223-224 (1982). Children need a permanent family with whom they can live and
grow up into adulthood. See also Cecilia Zalkind, Remarks at the Conference on termina-
tion of Parental Rights (Nov. 19, 1992) (transcript available in 15 WOMEN'S LAW REPORTER
53, 59 (1993)). The Oregon Project developed in the 1970's popularized the concept of
permanency planning, which included the belief that stability and continuity promote
growth and functioning. See Maluccio & Fein, supra note 86, at 388. "There are some
children in care for whom 'permanency' means a long-term foster family placement." Su-
zanne G. Tiddy, Creative Cooperation: Involving Biological Parents in Long-Term Foster Care, 65
CHILD WELFARE 53, 53 (1986). However, the use of long-term foster care is heavily debated
because it seems inconsistent with the values and purposes of permanency planning. Per-
manency planning arose out of a concern for the many children in foster care in the
1950's and 1960's. See Maluccio & Fein, supra note 86, at 387.

In the United States, the intention is to provide permanence to children. The goal is
to meet the child's need for security, stability and loving care by moving children from
public care to placement with families, which might be birth families or substitute families.
J. THOBURN, SuccEss AND FAILURE IN PERMANENT FAMILY PLACEMENT (1990). The emphasis
is on moving out of foster care and back with the biologicla parents or into adoption. In
contrast, in Israel, in 72% of cases, the goal set by child welfare workers was to support the
present foster care arrangement. See Mosek, supra note 84, at 264.

103 See Bush & Goldman, supra note 102, at 224.
104 See id,
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ment, it appears that she is a permanent and stable figure in An-
drew's life.' 5

Goldstein and his colleagues recognize that a child's sense of
time differs from that of an adult's in that short absences from key
figures can threaten a relationship with a child.10 6 Consequently,
this theory may suggest that welfare agencies are indifferent to
whom becomes a child's psychological parent. In a situation where
there is a choice to be made between risking instability and making
an attempt to keep a family together, or removing the child in or-
der to ensure permanency, the permanency principle suggests the
latter course. 10 7 This seems to coincide with the Adoption and Safe
Families Act discussed earlier. 08

Goldstein and his colleagues conclude that it is an a priori case
when a child has lived with surrogate parents for a certain period
of time (the period varies with the age of the child), and when the
surrogate parents wish to keep the child, those particular surrogate
parents have become the child's psychological parents. 10 9 This was
their attempt to turn this psychoanalytic theory into law and as
noted throughout this section, some of its underpinnings are
analogous with those set forth in the Adoption and Safe Families
Act; so perhaps they did become laws." 0

105 See Rodriguez v. McLoughlin, 49 F. Supp.2d 186 (S.D.N.Y. 1999).
106 See Bush & Goldman, supra note 102, at 224. This can be a weak argument because

the bond between the child and a psychological parent can decay over time, rather than
grow, or might never turn into a parent-child bond no matter howl long the relationship
lasts. In essence, Bush and goldman argue that time is not, on its own, a sufficient indica-
tor of the development of psychological parenting. See id. at 227.

Another criticism of Goldstein et. al. regards their claim that children should not be a
party to the determination of their psychological parents because "the words of children,
their overt actions, and even their allegiances are often too fickle for experts to evaluate
correctly." SeeJ. GOLDSTEIN, A. FREUD & A. So=NIr, BEFORE THE BFsr INTERESTS OF THE
CHiLD 43 (1979); Bush & Goldman, supra note 102, at 228. If children are old enough to
accurately express their feelings, why should they be disregarded? The authors demon-
strate in their study that the children should have a say in the matter of their placement.
See id. at 234.

107 See Bush & Goldman, supra note 102, at 226. In addition, Goldstein and his col-
leagues did not elaborate on how the discovery of psychological parents is conducted.
Their assumption is that the psychological parenting can be arranged or mandated, i.e.,
the state can arrange a relationship that will result in psychological parenting. I at 226-
227.

108 See discussion infra Part VI.
109 See GOLDSTEIN et al. supra note 106, at 46-47; Bush & Goldman, supra note 102, at

227.
110 See GOLDSTMIN et al. supra note 106, at 46-47. The standard is taken from Goldstein et

al.'s 1979 volume, Before the Best Interests of the Child Para. 10.5 of the Model Child Place-
ment Code states:

A long time caretaker is an adult with whom a child has been placed and who
has continually cared for the child for.

(a) a period of one or more years if the child wvas less than three-years-old
at the time of placement.
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Other scholars have determined that the permanency princi-
ple sets up the false hope that human service decisions could be
decided in legal proceedings or by detailed legislative mandates, by
assuming that the courts know who the child's psychological par-
ents are and that those people are the only proper placement for
the child in question."' This is where adoptive parents differ from
foster parents since adoptive parents have the legal title to prevent
subjective decision-making.

VII. ADOPTION V. FOSTER CARE: Is THERE A DIFFERENCE IN
EMOTIONAL ATrACHMENT?

The prevailing view, noted earlier in the Adoption and Safe
Families Act, is that "adoption is preferable to fostering when chil-
dren cannot be reunited with their original families."" 2 Foster
care and adoption are typically viewed as two distinct services. As
Kathleen Proch notes, "foster care is temporary and adoption is
permanent. Foster parents are contractual personnel who provide
childcare under agency supervision. But adoptive parents are
those who assume full responsibility for children and have parental
rights.""' Consequently, child welfare workers commonly assume
parents who seek adoption have different motives from those who
apply to give foster care." 4 They believe that parents who apply to
foster seek a temporary structure and adoptive parents desire to
permanently add a child to their family."-

(b) a period of two or more years if the child was three-years-old or older
at the time of placement.

GOLDSTEIN Er AL., supra note 106, at 46-47; Bush & Goldman, supra note 102, at 227.
The authors, seeking legal support for their theory, offered an argument by Justice
Holmes.

When a legal distinction is determined, as no one doubts that it may be, be-
tween night and day, childhood and maturity, or any other extremes, a point
has to be fixed or a liner has to be drawn, or gradually picked out by successive
decision, to make where the change takes place. Looked at by itself without
regard to the necessity behind it, the line or point seems arbitrary. It might as
well or nearly as well be a little more to one side or the other. But when it is
seen that a line or point there must be, and there is not mathematical or logical
way of fixing it precisely, the decision of the legislature must be accepted unless
we can say that it is wide of any reasonable mark."

GOLDSTEIN ET AL., supra note 106, at 4647; Bush & Goldman, supra note 102, at 227.
111 See Bush & Goldman, supra note 102, at 234.
112 Malcolm Hill andJohn Triseliotis, The Transition from Long Term Care to Adoption, THE

STATE AS PARENT, 416 (Joe Hudson & Burt Galaway ed., 1989); see also discussion supra Part
VI.
113 Kathleen Proch, Differences Between Foster Care and Adoption: Perceptions of Adopted Foster

Children and Adoptive Foster Parents, 61 CHILD WELFAR 259, 260 (1982).
114 See id.
115 See id. In a study conducted on the reasons for fostering a child, the most prevalent

responses were companionship, wanting to care for children as ajob, and wanting to help
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Since foster care is temporary, not knowing how long the fos-
ter child will remain in the home leaves many foster parents unsure
of the extent to which they should actively incorporate the child
into the family." 6 The foster parent may, therefore, remain indif-
ferent to the child or adopt a "motherly" attitude towards the child,
as if the child was her own." 7 When asked why some families
adopted their foster child, the largest group (forty percent) said
that they had no original intention to adopt, but decided to after
an attachment was formed." 8 The foster parents were worried that
if they did not adopt, the child would be taken from them. 1 9

If the birth parent's rights have been terminated, there is no
reason why the foster parents cannot adopt the child. In fact, in
Rodriguez, it was argued that New York's statutory and regulatory
laws did not refer to foster parents as "an alternative to institutional
care for what is clearly designed as a transitional phase to the
child's life.' 2 ° Rather, "New York foster care not only permits but
promotes adoption by long-term foster parents; New York's statu-
tory and regulatory scheme governing foster care contains several
provisions reflecting the view that foster parents are favored adop-
tion applicants for their foster care children.' ' 2'

children (all 37%). But interestingly the majority, 63%, wanted to add a child to the family
despite common assumptions. See id. at 262.

116 See generally Smith v. Organization of Foster Families for Equality and Reform, 431
U.S. 816 (1977).

117 See id,
118 See Proch, supra note 113, at 262-63.
119 See id. at 263.
120 Drummond v. Fulton Cty. Dept. of Family, Etc., 563 F.2d 1200, 1207 (1977); Rodri-

guez v. McLoughlin, 49 F. Supp.2d 186, 197 (S.D.N.Y. 1999).
121 Rodrigt , 49 F. Supp.2d at 197;

The provisions for notice to foster parents of proceedings involving the legal
custody status of their foster children of more than 12 months indicate that
New York recognizes that such long term foster parents have an interest in
their foster child's custody status. New York's provisions for long-term foster
parents' applications for adoption of their foster children to receive priority
over applications for adoption home studies also indicate that New York en-
courages foster parents to adopt their foster children.

Id. And, as discussed earlier, the ASFA also promotes adoption.
Specific provisions as set out in Rodriguez are as follows:

1. Foster parents having had continuous care of a child, for more than twelve
months, through an authorized agency, shall be permitted as a matter of
right as an interested party to ;intervene in any proceeding involving custody
of the child. N.Y. Soc. SEav. LAw 383(3).

2. When the family court accepts the surrender of a child for adoption, "the
court shall inquire whether any foster parent or parents with whom the child
resides, or any relative of the child, or other person, seeks to adopt such
child. If such person or persons seek to adopt such child, such person or
persons may submit, and the court shall accept, all such petitions for the
adoption of the child, together with an adoption home study... The court
shall thereafter establish a schedule for completion of other inquiries and
investigations necessary to complete review of the adoption of the child and
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All parents must face loss when their child grows up and be-
comes an adult. However, for a foster parent, the likelihood that
they will be permanently separated before their foster child grows
up is a critical issue.122 Yet, little attention is given to the foster
parent's loss of the foster child.' 23 In essence, for some, the rela-
tionship that develops made the uncertainties of foster care
intolerable. 24

Research showed that adoptive parents value the security as-
pect of adoption due to the uncertainties of foster care. 25 It dis-
solves the threat and fear that a child might be removed from their

shall immediately set a schedule for completion of the adoption. N.Y. Soc.
SERV. LAw 383-c(IO).

3. An authorized agency "must.. .inform foster parents that a child in their
care who is free or to be freed for adoption and inform foster parents who
have not completed an application to become an adoptive parent of the
procedure for applying to adopt the child." N.Y. COMp. CODES R. & REG. Tit.
18 421.19(a) (a).

4. Any adult husband and his adult wife and any adult unmarried person, who
as foster parent or parents, have cared for a child continuously for a period
of twelve months or more, may apply to such authorized agency for the
placement of said child with them for the purpose of adoption, and if said
child is eligible for adoption, the agency shall give preference and first con-
sideration to their application over all other applications for adoptive place-
ments. N.Y. Soc. SERV. LAw 383 (3).

5. In evaluating adoption applicants, authorized agencies "shall accept
[that]... [a]pplicants seeking children having these characteristics, foster
parents seeking to adopt a child who has resided in their home 12 continu-
ous months.. .shall receive first priority for adoption studies. N.Y. Coip.
CODES R. & REGS. Tit 18 421.13(a).

6. In any agreement between an authorized agency and foster parents with
whom a child or children are to be placed or boarded, there shall be con-
tained therein the following language- "It is duly acknowledged by the par-
ties hereto that pursuant to the law of the state of New York, a foster parent
shall have preference in any proceedings to adopt the child subject to this
agreement upon such child having been in the custody of such foster parent
for a period in excess of twelve months. N.Y. Soc. SERV. LAw 374 (1-a).

7. Foster parents "in whose name the child resided or resides at or after the
expiration of a continuous period of twelve months in foster care" shall re-
ceive notice of a hearing to review the foster care status of a child who has
been freed for adoption, among other events. N.Y. Soc. SERV. LAW
392(4) (c).

8. An adoption subsidy is available for "hard to place children." Among several
other grounds, "the child is hard to place with parent(s) other than his/her
present foster parent(s) because he/her has been in care with the same fos-
ter parent(s) for 18 months or more prior to the signing of the adoption
placement agreement by such foster parent(s) and has developed a strong
attachment to his/her parent(s) while in such care and separation from the
foster parent(s) would adversely affect the child;s development. N.Y. COMP
CODES R. & REGS. TIT. 18 & 421.24(a) (3) (f).

122 See Edelstein, supra note 55, at 467.
123 See id. Breakdowns, the unplanned removal of children from foster care, may be the

least discussed yet the most pervasive and damaging condition among those listed. See
Norman M. Stone & Susan F. Stone, The Prediction of Successful Foster Placement, 64 Soc.
CAsEwoRK 11 (1983).

124 See Proch, supra note 113, at 264.
125 See Hill & Triseliotis, supra note 112, at 418; Proch, supra note 113, at 268.
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home.'26 In addition, studies suggest that adoptive parents were
happy to have full legal responsibility of the child.' 27 Although, as
foster parents, they were in charge of the day-to-day activities of the
child, they remained conscious of the need to get permission for
medical treatment or leaving the child with a babysitter. 128 Inter-
estingly, although feelings of insecurity disappeared and legal titles
changed, the long-term foster parents, turned adoptive parents,
did not think the change in title altered their feelings toward the
child.129

One study compared the experience of current foster parents
and newly adoptive parents.3 0 The adoptive foster parents re-
sponses indicated that a psychological bond can be created without
the legal title of adoption, which was illustrated earlier in Gold-
stein's "psychological bonding" theory.' 3 1 Consequently, child wel-
fare and social workers must act quickly because the longer a child
is in foster care, the more difficult it becomes to move him or her
to another home for adoption.1 2 After all, parent-child attach-
ment is reciprocal 133 and child welfare planners need to acknowl-
edge the importance of children's attachments to their caretakers
and the stability that they place in the life of foster children. 3 4

VIII. CONCLUSION: ARE THE TIES THAT BrND
CoTrRAcruAL OR EMOTIONAL?

From a psychological standpoint, the judicial or administrative
decision makers determining child welfare should allow emotional
bonds to prevail in deciding which long-term foster parents have
due process protection. But legally, this type of determination is
not viable.

There are three different kinds of relationships that a parent
can have with his or her child.135 First, a child can have a biologi-

126 See Hill & Triseliotis, supra note 112, at 418. For instance, one foster family expressed
that, no matter how many years the child had been in their care, the worries remained at
the "back of our minds." Id.

127 See id.
128 See id.
129 See id.
130 See id.
131 See id; see discussion supra Part V.
132 See Proch, supra note 113, at 267; Eyewitness News with Bill Beutel: Foster Care (NBC

television broadcast, 1999) (interviewing Philip Coltoff of the Children's Aid Society who
said that speedy permanency for children is wanted and cutting down on foster care and
speeding up adoption is supposed to be the new law).

133 See Piowsky & Kates, supra note 67, at 1096.
134 See id. at 1097.
135 Lecture by Professor Scott Shapiro, at the Benjamin N. Cardozo School of Law

(1999) (suggesting these categories).
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cal relationship with his or her parent." 6 Second, a child can have
a "functional relationship,"1 37 where the value of stability, forma-
tion and preservation of the enduring emotional relationship mili-
tate strongly toward keeping the child in one place. 118 Finally, a
child can have a "custodial relationship," where an adult lives in
the same house as the child and has the authority that is usually
designated to parents.1 9

It is possible for a parent and child to have any or all of these
relationships. 40 For instance, an adoptive parent may not have a
biological relationship with an adopted child, but can act as a cus-
todial and functional parent. This is also applicable to foster par-
ents. Accordingly, it seems logical that the foster parent/foster
child relationship should be afforded the same level of constitu-
tional protection.

However, if foster parents were so readily afforded these
rights, then other people with similar relationships would try to use
this as precedent in also claiming rights to the child. For instance,
nannies, who live in the same house with a child, can be regarded
as both functional and custodial parents. 141 They live in the same
house (custodial) and form an emotional attachment to the child
while taking care of his or her basic needs (functional).142 Like
foster parents, nannies tend to be somewhat temporary. There-
fore, the same sense of permanence as with natural or adoptive
parents is missing because foster parents are not supposed to be a
permanent fixture in the child's life. Thus, it seems safer for a
child to develop a sense of permanency with his or her biological
or adoptive parent, since the law declares the parent-child relation-
ship permanent. However, as discussed throughout this Note, it is
not that simple.

All foster parents should not be afforded the same protections
as biological and adoptive parents. However, foster parents, such
as Ms. Rodriguez, should be entitled to legal protection against
state interferences like sudden removal. The court held that Ms.
Rodriguez had a liberty interest that fell within the ambits of the
Due Process Clause of the Fourteenth Amendment. 4 3 The hold-
ing was restricted to a small subset of foster parents, specifically

136 See id.
137 See id.
138 See id.
139 See id.
140 See id.
141 See id.
142 See id.
143 See Rodriguez v. McLoughlin, 49 F. Sup.2d 186 (S.D.N.Y. 1999).
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those where (1) the biological parents' rights had been termi-
nated, (2) the foster parents had continuously cared for the child
for twelve months or more since infancy, (3) and those who, like
Ms. Rodriguez, entered into an Adoptive Placement Agreement for
their foster child."M The court limited its holding to protect
against an influx of federal litigation reviewing the unique aspects
of foster care relationships.1 45

The narrow and specific ruling in Rodriguez was clever because
it prevented foster parents of three-months or nannies of ten years
to successfully claim rights. Foster parents, however, who have en-
tered into a Pre-Adoptive Placement Agreement have the same ex-
pectancies as adoptive parents and should be protected. Long-
term foster parents should also have the same protection. How-
ever, the Rodriguez ruling was narrower in scope because it would
be difficult to ascertain who a long-term foster parent is or to dif-
ferentiate between long-term and short-term parents. Would it be
the eighteen-month time period listed earlier in the statutes146 or
would there be another argument that a seventeen-month relation-
ship is just as important as an eighteen-month relationship? Such
ambiguity would only provide a floodgate of litigation.

The psychological parent theory is influential and emotional
bonds are extremely important in both a child and adult's life. If
this were a perfect world, all of these attachments would be recog-
nized and afforded legal titles. It is difficult to assess the emotional
attachments formed as being a by-product of a contract the foster
parent has with the state, but unfortunately, the ties that bind in
foster care are the contractual ones rather than the emotional
ones. Ms. Rodriguez's case was the narrow exception and her case
was primarily based on the Pre-Adoptive Placement Agreement,
rather than on her emotional attachment to Andrew.

Although long-term foster parents who have a strong emo-
tional bond with their foster child cannot be afforded constitu-
tional rights with respect to their foster child, they should be
applauded for their extremely important role in the child's life. It
is very difficult to argue against giving people rights when they
seem to be so deserving of them. For indeed the ties that bind all
parents and children together are emotional. The ties that bind

144 See id. The issues as to whether emergency removal was warranted, the post-removal
notice, the opportunity to be heard visitation, and qualified immunity are beyond the
scope of this note. For a detailed discussion of these issues, see generally Rodriguez, 49 F.
Supp.2d 186.

145 See id.
146 See supra note 121.
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them together in the legal arena should also be emotional, but that
decision would be a subjective one.
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