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"WE'RE HERE TO PROTECT DEMOCRACY. WE'RE
NOT HERE TO PRACTICE IT:" THE U.S.

MILITARY'S INVOLVEMENT IN TRAFFICKING IN
PERSONS AND SUGGESTIONS FOR THE FUTURE

JORENE SOTO*

"There's a special evil in the abuse and exploitation of the most innocent

and vulnerable. The victims of sex trade see little of life before they see the
worst of life-an underground of brutality and lonely fear. Those who patronize

this industry debase themselves and deepen the misery of others. And
governments that tolerate this trade are tolerating a form of slavery." -President

George W. Bush, September 23, 2003

I. INTRODUCTION

The egregious human rights violations perpetrated by United States

military personnel at the prison in Abu Ghraib marred the United States'
reputation as a protector and defender of human rights. However, it is not the

only human rights violation currently being addressed by top leaders at the

Department of Defense. Throughout the world, trafficking in persons-a
modem-day type of slavery in which people, especially women and children, are

sold into forced labor and sexual servitude has become more and more
prevalent.' Demand is what drives severe forms of trafficking in persons, and

the United States military's presence in overseas operations has fueled that
demand for decades. 2 Historically, the United States military has accepted,

LL.M., Georgetown University Law Center, 2007. J.D., University of Florida College of Law,
2000. The author is an attorney advisor at the United States Department of Justice, Executive Office
for Immigration Review, Board of Immigration Appeals and an officer in the United States Army
Reserves. Any opinions expressed in this article are the author's own and do not, in any way, reflect
the official position or views of the United States Department of Justice, the Executive Office for
Immigration Review, the Board of Immigration Appeals, the Department of Defense, the
Department of the Army, or the United States Army Reserve. The author would like to thank
Professors Schoenholtz and Martin for their encouragement in this research project and the staff of
the Cardozo Journal of Law and Gender for their hard work.

I Becki Young, Trafficking of Humans Across Borders: How United States Laws Can be Used
to Punish Traffickers and Protect Victims, 13 GEO. IMMIGR. L.J. 73 (1998) (providing that experts
estimate that four million people are trafficked each year).

2 See Samantha L. Quigley, DoD Fights Human Trafficking with Training, Awareness, State
News Service, Sept. 21, 2004.
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encouraged, and even aided severe forms of trafficking in persons.3 Currently,
there are brothels in proximity to nearly every United States military base, 4 and

there is significant evidence to indicate that many of the prostitutes in the

brothels are victims of severe forms of trafficking. 5 Moreover, there is evidence
indicating that American military personnel know that the prostitutes in the

brothels are victims of severe forms of trafficking but continue to patronize the
brothels anyway.

In the year 2000, the United States government took a significant step to

abolish the practice of severe forms of trafficking in persons by taking the

international lead in implementing the Trafficking Victims Protection Act,6

however the military has lagged behind in its effort to combat severe forms of

trafficking in persons. In 2002, President Bush issued the National Security

Presidential Directive, which implemented a zero-tolerance policy for activities
related to trafficking in persons for all government employees and contract

personnel. 7 In 2004, the Deputy Secretary of Defense followed up National
Security Presidential Directive with a memorandum declaring zero-tolerance for

activities related to trafficking in persons and outlining the Department of

Defense's stance on trafficking in persons. 8 However, such rhetoric has not led
to the implementation of strong enforcement mechanisms to combat severe

forms of trafficking in persons within the United States military. To the
contrary, it took the United States military nearly four years after the enactment

of the Trafficking Victims Protection Act, to enact any specific measures to

combat severe forms of trafficking in persons. In addition, the current legal
measure being discussed, specifically punishment for patronizing a prostitute,

does not address the seriousness of the crime in an effective manner.9

3 Isabelle Talleyrand, Military Prostitution: How the Authorities Worldwide Aid and Abet
International Trafficking in Women, 27 SYRACUSE J. INT'L. L. & COM. 151, 152 (2000) (providing
that military involvement in trafficking in women and children for the purpose of forced prostitution
is extensive and includes: 1) regulation of the prostitution industry in 'officially approved brothels,'
2) ensuring a steady supply of available prostitutes, 3) acting as procurers, 4) keeping track of the
prostitutes that had contracted sexually transmitted diseases, and 5) government to government
agreements that keep track of prostitutes through identification).

4 Cynthia Enloe, The Morning After: Sexual Politics at the End of the Cold War 147, 155
(1993) (citing Rita Nakashima Brock, Japanese Didn't Invent Military Sex Industry, N.Y. Times,
Feb. 23, 1992).

5 Victims of Trafficing and Violence Protection Act of 2000 (TVPA), Pub. L. No. 106-386, §
103(8, 13), 114 Stat. 1464, 1470 (2000).

6 See TVPA, supra note 5.
7 MAUREEN T. WALSH, HELSINKI COMMISSION, HOUSE ARMED SERVICES COMMITTEE

EXAMINE TRAFFICKING IN PERSONS (Dec. 15, 2004),
http://www.csce.gov/index.cffm?Fuseaction=UserGroups.Home&ContentRecord-id=93&ContentTy
pe=G&ContentRecordType=G&UserGroup-id=10&Subaction=ByDate&CFID=23951294&CFTO
KEN=65708733.

8 See id.
9 See generally Sandra Jontz, Under DOD Plan, Soliciting Prostitute Would Be a Career-

Ending Offense, STARS AND STRIPES (Sept. 23, 2004),
http://www.estripes.com/article.asp?section=&article=23666&archive-true.
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While the implementation of the Trafficking Victims Protection Act and
the Trafficking Victims Protection Reauthorization Act 10 were significant steps
in eliminating severe forms of trafficking in persons, this article will assert that
the United States military should do more to create effective legal policy to
combat severe forms of trafficking in persons. After providing a brief historical
background of the United States military involvement in severe forms of
trafficking in persons, this article will address the shortcoming of the current
United States military's approach to severe forms of trafficking in persons.
Section III explores the United States military's approach to the issue of
trafficking in persons. Section IV provides an overview of the current penalties
associated with prostitution and trafficking in persons found in the Uniform
Code of Military Justice, the Trafficking Victims Protection Act, and the
Trafficking Victims Protection Reauthorization Act. Section V addresses
suggestions and changes currently proposed to prevent the United States
military's involvement in severe forms of trafficking in persons. Finally,
Section VI will address new suggestions for change to prevent the United States
military's role in severe forms of trafficking in persons.

II. HISTORICAL BACKGROUND ON TRAFFICKING IN PERSONS WITHIN THE UNITED

STATES' MILITARY

A brief overview of several of the United States military's largest overseas
operations reveals that severe forms of trafficking in persons for the purpose of
forced prostitution has been widespread throughout military history.

A. South Korea

During the 1990s, a minimum of 5,000 women were victims of severe
forms of human trafficking in South Korea, in large part to supply sex services
to United States military personnel. 1 In South Korea, the American Courtesy
Patrol officers reported that victims of human trafficking had their visas and
passports taken away when they arrived at the airport. 12 Then, they were sold at
auction to club owners and forced to prostitute themselves until they could
reimburse the club owner for the expenses the club owner incurred. 13 For
example, one poor Kyrgyz woman was lured to South Korea with the false
promise of very high wages if she danced and chatted to United States
servicemen in the club. 14 When she arrived in South Korea, her passport was

10 H.R. 2620, 108th Cong. (2003) (enacted).
I See Equality Now, United States: The Role of Military Forces in the Growth of the

Commercial Sex Industry (visited February 2, 2005)
http://www.equalitynow.org/english/actions/action_2301 _en.html.

12 See id.
13 See id.
14 See Military Times (August 2002).
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taken away and she was forced to engage in prostitution while living with nine
other victims in a small apartment with constant video surveillance. 15 Another
16-year old child from Manila was lured to South Korea with the false promise
that she would be serving drinks and talking to customers. 16 When she arrived,
her papers were taken away and she was forced to prostitute herself at a local
strip club. 17 She was not allowed any days off and was only allowed outside the
club for three minutes each day. 18 Even though the American Courtesy Patrol
officers knew that the women were victims of trafficking, they did nothing to
protect the women or prevent their trafficking; rather, they advised journalists
how to barter for the services of the women that they knew were being forced to
prostitute themselves. 

19

United States military police have been observed patrolling the brothels
and engaging in friendly relations with the club owners who keep their
trafficking victims in virtual servitude. 20 Moreover, there is reason to believe
that United States military personnel at all levels are aware that the women who

are forced to prostitute themselves are victims of severe forms of trafficking in
persons. For example, one sergeant at a South Korean strip club told a
journalist, "The women are here because they've been tricked. They're told
they're going to be bartending or waitressing, but once they get here, things are

different." 2 1  In response to a journalist's concerns regarding United States
military personnel's involvement in trafficking, a soldier stated, "We're here to
protect democracy. We're not here to practice it." 22

B. The Philippines

During World War II and beyond, thousands of women were trafficked to
the Philippines Subic Naval Base and Clark Air Base for forced prostitution.
The women and children were lured from poor towns with the promise of a

15 See id.
16 Donald Maclntyre, Base Instincts: Filipina and Russian Women are Being Sold into Sexual

Slavery in the Seedy Bars and Nightclubs that Serve U.S. Military Bases in South Korea, TIME ASIA,
Aug. 12, 2002 http://www.time.com/time/magazine/article/0,9171,501020812-333899,00.html. This
quotation was provided to a journalist by an Army sergeant. In order to be promoted to such a rank,
an enlisted soldier must serve numerous years in the Army and gain a signficant amount of military
training and experience. A sergeant generally commands a squad-sized element. A sergeant has a
large amount of influence over junior enlisted soldiers because the sergeant oversees their daily
tasks. Simply put, a sergeant sets the example for the junior enlisted that he or she commands and,
hence, should not patronize strip clubs, especially when he or she has knowledge that
such patronization actively contributes to the crime of trafficking in persons.

17 See id.
18 See id.
19 See United States: The Role of Military Forces in the Growth of the Commercial Sex

Industry, supra, note 11.
20 Tom Merriman, On the Record (Fox television broadcast Jun. 11, 2002). See also W.H.

McMichael, Sex Slaves, NAvY TIMES (Aug. 12, 2002).
21 See Maclntyre, supra note 16.
22 Id.
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lucrative job and a better life.23 Upon arriving to the areas surrounding the
United States military bases, the women and children were charged additional
expenses, including expenses for linens, food, and rent for their bedroom and
"work" space. 24 Instead of receiving the lucrative jobs they were promised, the
women and children accumulated large debts and, as a result, were unable to
leave.

25

Trafficking was so widespread in the Philippines that certain United States
military officers "owned" prostitutes. 26 Many of the approximately 50,000
Amer-Asian children who were mothered by women who were forced to
prostitute themselves and fathered and abandoned by United States military
personnel themselves became victims of trafficking. 27 In fact, many United
States military personnel who engaged in sexual activity with girl children who
were forced to prostitute themselves boasted about the youth of "their kid. ' '28

When the United States military decided to close the Philippines Subic Naval
Base and Clark Air Base in 1992, thousands of victims of severe forms of
trafficking in persons were re-trafficked to other military bases in the
surrounding area, including Okinawa and South Korea. 29

C. Japan

Like the Philippines, women and children were trafficked to Japan from
throughout Asia to fulfill the sexual desires of United States military personnel
after the United States occupation at the end of World War II. The Japanese
government lured hundreds of Japanese and Korean women and children to
areas occupied by United States military personnel with false promises of
lodging, clothing, and food. 30 When the women and children arrived, they were
forced to prostitute themselves to United States military personnel. 3 ' The
Japanese government spent nearly five million dollars to send approximately
70,000 women and children to areas surrounding United States military bases as
an "emergency measure to protect our [pure] women and children from sex-

23 Sister Mary Soledad Perpinan, Militarism and the Sex Industry in the Philippines, in WOMEN

AND VIOLENCE, 150 (Miranda Davies ed., 1994).
24 See id.
25 See id. This system is known as "debt bondage." For additional information on the issue of

"debt bondage," see April Rieger, Missing the Mark: Why the Trafficking Victims Protection Act
Fails to Protect Sex Trafficking Victims in the United States, 30 HARV. J.L. & GENDER 231, 239
(Winter 2007).

26 KATHARINE H.S. MOON, SEX AMONG ALLIES: MILITARY PROSTITUTION IN U.S.-KOREA

RELATIONS 37 (1997).
27 See Jennifer S. Butler, Militarized Prostitution: The Untold Story (U.S.A.), in WAR'S DIRTY

SECRET, 204, 219-220 (Anne Llewellyn Barstow, ed., 2000). See also Anonymous, Olongapo:
Exploited by the Army, in WOMEN AND VIOLENCE 153, 155 (Miranda Davies, ed., 1994).

28 See Anonymous, supra note 27, at 155.
29 See Butler, supra note 27, at 208.
30 See KATHLEEN BARRY, THE PROSTITUTION OF SEXUALITY 129 (1995).

31 See id.
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starved American soldiers." 32 The Japanese Interior Ministry even recruited

members of the Japanese army's women's corps to "bear the unbearable and be

a shield for all Japanese women." 33 Fine restaurants were turned into brothels

with Japanese-government supplied prostitutes. United States military

personnel paid eight cents for admission to the restaurant, a bottle of beer, and
the services of a prostitute. 34

D. Honduras

In Honduras, women and children were kidnapped, brought to the brothels

near United States military bases, and forced to work as prostitutes to United

States military personnel during the 1980s.35 Honduran policemen caught and

returned women who tried to escape from the brothels. 36  Similar to the

Philippine women, the Honduran women were charged additional amounts for

food and rent. 37 Consequently, the women became so indebted that they were

unable to leave. 38

III. STATUS QUO

Until recently, the President and the Pentagon have deferred to United

States commanders in the field to regulate the patronization of prostitution and

other activities directly related to severe forms of trafficking in persons. 39 This,

arguably, has led to a haphazard approach. Some local commanders have

banned prostitution and prohibited local women from being hired as "personal

maids," 40 and they have effectively implemented the prohibitions. However,

prohibitions on prostitution at the command level have occasionally been

unsuccessful in removing the patronization of prostitutes at the local level. For

example, although the U.S. commander's policy in South Korea prohibits
prostitution, local commanders choose to permit it to continue at wide-scale

levels, and commanders do not ensure that local commanders effect the U.S.

commander's policy.4 1 An Army chaplain volunteered that the attitude and

conduct of the local commander in South Korea was, "'aw, it's the culture' and

[he] winks at what goes on."42 One sailor stated that the medical officer

32 See id.

33 See CYNTHIA ENLOE, MANEUVERS: THE INTERNATIONAL POLITICS OF MILITARIZING

WOMEN'S LIVES 85 (University of California Press 2000).
34 See id.
35 See ENLOE, supra, note 4, at 119.
36 See id.
37 See id.
38 See id.
39 See ENLOE, supra note 33, at 66.
40 See id.
41 See MOON, supra, note 26, at 36.
42 See id. at 37.
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onboard his ship "threw the men condoms as if they were Hallmark cards"
shortly before docking in the Philippines or South Korea. 43

Finally, in at least one instance, the local commanders actively contributed
to trafficking in women in children. For example, one general located in Japan
demanded a local liaison officer to set up a brothel for his military personnel
even though the Commander had placed a ban on prostitution.44 Since the
town's local officials did not want the local Japanese women to be forcibly
prostituted, they trafficked in women and children throughout Asia in order to
comply with the general's demand. 45

While United States' overseas military operations and, hence, the
military's direct and indirect involvement in severe forms of trafficking in
women and children, continued to expand in the 1990s, the anti-trafficking
movement in the United States and in the international community gained
significant attention. The President and the Pentagon's deference to the United
States Commanders with regard to the issue of prostitution (and indirectly
trafficking in persons) was squarely at odds with the anti-trafficking agenda of
the President and Congress. Faced with the large amount of evidence
demonstrating that Commanders' policies aided and abetted severe forms of
trafficking in women and children, President Bush issued a National Security
Presidential Directive mandating a zero tolerance policy toward trafficking in
persons among United States military personnel, civilian employees, and
civilian contractors on December 16, 2002.46 In January 2004, Deputy
Secretary of Defense Paul Wolfowitz reiterated the President's zero-tolerance
policy. 47 In addition, he outlined Department of Defense objectives, that have
either recently been implemented or have yet to be implemented, which are
designed to eradicate the United States military's direct and indirect
involvement in severe forms of trafficking in women and children. 48

43 See id.
44 See ENLOE, supra note 33, at 85.
45 See id.
46 See Trafficking in Persons-US DOD Awareness Initiative, at slide 9.
47 See WALSH, supra note 7. Deputy Secretary of Defense Paul Wolfowitz stated, "It is the

policy of the DOD that trafficking in persons will not be facilitated in any way by the activities of
our Service members, civilian employees, indirect hires, or DOD contract personnel. Following the
policy set by the Commander-in-Chief, DOD opposes prostitution and any related activities that may
contribute to the phenomenon of trafficking in persons as inherently harmful and dehumanizing."

48 Id.
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IV. APPLICABLE LAW

A. The Uniform Code of Military Justice49

The Uniform Code of Military Justice does not per se provide for the

prosecution and punishment of United States military personnel who traffic in

persons or aid and abet it. It does, however, provide for the prosecution and

punishment of United States military personnel who commit crimes that are

directly or indirectly related to the crime of trafficking in persons. Specifically,

the Uniform Code of Military Justice provides for the prosecution and

punishment of United States military personnel who pander "by compelling,

inducing, enticing, or procuring an act of prostitution" or by "arranging or

receiving consideration for arranging for sexual intercourse or sodomy". 50

Furthermore, the maximum punishment is "dishonorable discharge, forfeiture of

all pay and allowances, and confinement for 5 years." 5 1 However, there is no
minimum punishment.

B. Military Extraterritorial Jurisdiction Act of 2000

The Military Extraterritorial Jurisdiction Act of 2000 allows for the civil

prosecution and. punishment of certain United States military personnel who

engage in conduct outside the United States that would constitute an offense

punishable by imprisonment for more than one year if the conduct had been

engaged in the special maritime and territorial jurisdiction of the United

States. 52 As will be explained in the next section, trafficking in persons and

49 The Uniform Code of Military Justice [hereinafter UCMJ] is available at
http://www.au.af.mil/au/awc/awcgate/ucmj .htm.

50 UCMJ, Sub. Chapter X, Art. 134-37, Elements at §§ 2-3.

(2) Pandering by compelling, inducing, enticing, or procuring act of prostitution.
(a) That the accused compelled, induced, enticed, or procured a certain person to engage in

an act of sexual intercourse for hire and reward with a person to be directed to said
person by the accused;

(b) That this compelling, inducing, enticing, or procuring was wrongful; and
(c) That, under the circumstances, the conduct of the accused was to the prejudice of good

order and discipline in the armed forces or was of a nature to bring discredit upon the
armed forces.

(3) Pandering by arranging or receiving consideration for arranging for sexual
intercourse or sodomy.

(a) That the accused arranged for, or received valuable consideration for arranging for, a
certain person to engage in sexual intercourse or sodomy with another person;

(b) That the arranging (and receipt of consideration) was wrongful; and
(c) That, under the circumstances, the conduct of the accused was to the prejudice of good

order and discipline in the armed forces or was of a nature to bring discredit upon the
armed forces.

51 UCMJ, Sub. Chapter X, Art. 134-37, Maximum Punishment at § 2.
52 Military Extraterritorial Jurisdiction Act of 2000, Pub. L. No. 106-523, § 3261(a), 114 Stat.

2488, 2488 (2000).
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related crimes fall within this definition. However, no civil prosecution may be
commenced against military personnel who are on active duty and certain other
military personnel.53 These military personnel include, but are not limited to,
reservists who are on inactive duty training, guardsmen who are on Federal
inactive duty training, retired military personnel entitled to pay or who are
receiving treatment in a military hospital, members of the Fleet Reserve and
Fleet Marine Corps Reserve, and prisoners of war in military custody. 54 That
said, the Military Extraterritorial Jurisdiction Act of 2000 provides certain
loopholes for United States Attorneys to prosecute and punish certain United
States military personnel who engage in trafficking in persons pursuant to the
Trafficking Victims Protection Act.55 For example, United States military
personnel who leave the military before they are entitled to retire with pay or
medical care or who are dishonorably discharged may be subject to civil
prosecution and punishment pursuant to the Trafficking Victims Protection Act
and the Trafficking Victims Protection Reauthorization Act. 56

53 Military Extraterritorial Jurisdiction Act of 2000, Pub. L. No. 106-523, § 3261(d), 114 Stat.
2488, 2489 (2000). (providing that no prosecution may be commenced against a member of the
Armed Forces subject to chapter 47 title 10 [of the Uniform Code of Military Justice] under this
section unless such member ceases to be subject to such chapter or an indictment or information
charges that the member committed the offense with one or more other defendants, at least one of
whom is not subject to such chapter). See also 10 U.S.C. 47, Subchapter 1, § 802, Art. 2-Persons
subject to this chapter.
(a) The following persons are subject to this chapter:

(1) Members of a regular component of the armed forces, including those awaiting discharge
after expiration of their terms of enlistment; volunteers from the time of their muster or
acceptance into the armed forces: inductees from the time of their actual induction into
the armed forces; and other persons lawfully called or ordered into, or to duty in or for
training in, the armed forced, from the dates when they are required by the terms of the
call or order to obey it.

(2) Cadets, aviation cadets, and midshipmen.
(3) Members of a reserve component while on inactive-duty Training, but in the case of

members of the Army National
(4) Guard of the United States or the Air National Guard of the United States only when in

Federal service.
(5) Retired members of a regular component of the armed forces who are entitled to pay.
(6) Retired members of a reserve component who are receiving hospitalization from an

armed force.
(7) Members of the Fleet Reserve and Fleet Marine Corps Reserve.
(8) Persons in custody of the armed forces serving a sentence imposed by a court-martial.
(9) Members of the National Oceanic and Atmospheric Administration, Public Health

Service, and other organizations, when assigned to and serving with the armed forces.
(10) Prisoners of war in custody of the armed forces.
(11) In time of war, persons serving with or accompanying an armed force in the field.
(12) Subject to any treaty or agreement to which the United States is or may be a party or to

any accepted rule of international law, persons serving with, employed by, or
accompanying the armed forced outside the United States and outside the
Commonwealth of Puerto Rico, Guam and the Virgin Islands.

54 See id.
55 See id.
56 See id.
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C. Criminal Penalties of the Trafficking Victims Protection Act

The Trafficking Victims Protection Act provides for the prosecution and

punishment of criminals who recruit, harbor, transport, provide, or obtain

another person for labor, sex trafficking of children, or sex trafficking of an

adult by force, fraud or coercion; it also provides for the prosecution and

punishment of those criminals who knowingly aid, abet, assist, conspire, or

collude with traffickers. 57  Criminals who hold or return their victims into

conditions of peonage, kidnap their victims with the intent of holding them or

selling them into slavery, or hold or sell their victims into involuntary servitude

are subject to twenty years imprisonment. 58 If death results from the above

crimes or the crimes involve aggravating circumstances, the criminal can be

subject to life imprisonment.59 Criminals who traffic children for commercial

sex acts or adults for commercial sex acts through the use of force, fraud, or

coercion, are also subject to life imprisonment.
60

57 Military Extraterritorial Jurisdiction, Pub. L. No. 106-386, § 111, 114 Stat. 1464 (2000).
58 See id. at § 112. See also 18 U.S.C. § 1581(a) (stating that "[W]hoever holds or returns any

person to a condition of peonage, or arrests any person with the intent of placing him in or returning

him to a condition of peonage, shall be fined under this title or imprisoned not more than 20 years, or

both. If death results from the violation of this section, or if the violation includes kidnapping or an

attempt to kidnap, aggravated from the violation of this section, or if the violation includes

kidnapping or an attempt to kidnap, aggravated sexual abuse or the attempt to commit aggravated

sexual abuse, or an attempt to kill, the defendant shall be fined under this title or imprisoned for any

term of years or life, or both"); 18 U.S.C. § 1583 (stating that ["W]hoever kidnaps or carries away

any other person, with the intent that such other person be sold into involuntary servitude, or held as

a slave; or whoever entices, persuades, or induces any other person to go an board any vessel or to

any other place with the intent that he may be made or held as a slave, or sent out of the country to

be so made or held shall be fined under this title or imprisoned not more than 20 years, or both. If

death results from the violation of this section, or if the violation includes kidnapping or an attempt

to kidnap, aggravated sexual abuse or the attempt to commit aggravated sexual abuse, or an attempt
to kill, the defendant shall be fined under this title or imprisoned for any term of years or life, or

both"); 18 U.S.C. § 1584 (stating that "[W]hoever knowingly or willfully holds to involuntary

servitude or sells into any condition of involuntary servitude, any other person for any term, or

brings within the United States any person so held, shall be fined under this title or imprisoned not
more than 20 years, or both. If death results from the violation of this section, or if the violation

includes kidnapping or an attempt to kidnap, aggravated sexual abuse or the attempt to commit

aggravated sexual abuse, or an attempt to kill, the defendant shall be fined under this title or

imprisoned for any term of years or life, or both"); 18 U.S.C. § 1590 (stating that ["W]hoever

knowingly recruits, harbors, transports, provides, or obtains by any means, any person for labor or

services in violation of this chapter shall be fined under this title or imprisoned not more than 20

years, or both. If death results from the violation of this section, or if the violation includes
kidnapping or an attempt to kidnap, aggravated sexual abuse, or the attempt to commit aggravated

sexual abuse, or an attempt to kill, the defendant shall be fined under this title or imprisoned for any
term of years or life, or both").

59 See id.
60 See 18 U.S.C. § 1591. Sex trafficking of children or by force, fraud or coercion.

(a) Whoever knowingly-

(I) in or affecting interstate commerce, recruits, entices, harbors, transports, provides, or
obtains by any means a person; or

(2) benefits, financially or by receiving anything of value, from participation in a venture
which has engaged in an act described in violation of paragraph (1), knowing that force,

fraud, or coercion described in subsection (c)(2) will be used to cause the person to
engage in a commercial sex act, r that the person has not attained the age of 18 years and
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The Trafficking Victims Protection Reauthorization Act was the first
anti-trafficking instrument in the United States to address the demand side of
trafficking in persons.. However, it limited the punishment to a small group of
criminals who engage in "sex tourism"-namely criminals who travel for the
purpose of engaging in sexual acts with children under the age of 18.61

Criminals who travel abroad for such a purpose are subject to 30 years
imprisonment.

62

Although the Trafficking Victims Protection Act and the Trafficking
Victims Protection Reauthorization Act are significant steps to abolish

will be caused to engage in a commercial sex act, shall be punished as provided in
subsection (b).

(b) The punishment for an offense under subsection (a) is-
(1) if the offense was effected by force, fraud, or coercion or if the person transported had

not attained the age of 14 years at the time of such offense, by a fine under this title or
imprisonment for any term of years or for life, or both; or

(2) if the offense was not so effected, and the person transported had attained the age of 14
years but had not attained the age of 18 years at the time of such offense, by a fine under
this title or imprisonment for not more than 20 years, or both...

61 See Military Extraterritorial Jurisdiction, Pub. L. No. 106-386, § 3(e)(l), 114 Stat. 1464
(2000) (stating that the President, pursuant to such regulations as may be prescribed, shall ensure
that materials are developed and disseminated to alert travelers that sex tourism (as described in
subsections (b) through (f) of section 2423 of title 18, United States Code) is illegal, will be
prosecuted, and presents dangers to those involved. Such materials shall be disseminated to
individuals traveling to foreign destinations where the President determines that sex tourism is
significant).

62 See 18 U.S.C. § 2423. Transportation of Minors.
(a) Transportation with intent to engage in criminal sexual activity. A person who

knowingly transports an individual who has not attained the age of 18 years in interstate
or foreign commerce, or in any commonwealth, territory or possession of the United
States, with intent that the individual engage in prostitution, or in any sexual activity for
which any person can be charged with a criminal offense, shall be fined under this title
and imprisoned not less than 5 years and not more than 30 years.

(b) Travel with intent to engage in illicit sexual conduct. A person who travels in interstate
commerce or travels into the United States, or a United States citizen or an alien
admitted for permanent residence in the United States who travels in foreign
commerce, for the purpose of engaging in any illicit sexual conduct with another person
shall be fined under this title or imprisoned not more than 30 years, or both.

(c) Engaging in illicit sexual conduct in foreign places. Any United States citizen or alien
admitted for permanent residence who travels in foreign commerce, and engages in any
illicit sexual conduct with another person shall be fined under this title or imprisoned
not more than 30 years, or both.

(d) Ancillary offenses. Whoever, for the purpose of commercial advantage or private
financial gain, arranges, induces, procures, or facilitates the travel of a person knowing
that such a person is traveling in interstate commerce or foreign commerce for the
purpose of engaging in illicit sexual conduct shall be fined under this title, imprisoned
not more than 30 years, or both.

(e) Attempt and conspiracy. Whoever attempts or conspires to violate subsection (a), (b),
(c), or (d) shall be punishable in the same manner as a completed violation of that
subsection.

(f) Definition. As used in this section, the term "illicit sexual conduct" means (1) a sexual
act (as defined in section 2246) with a person under 18 years of age that would be in
violation of chapter 109A if the sexual act occurred in the special maritime and
territorial jurisdiction of the United States; or (2) any commercial sex act (as defined in
section 1591) with a person under 18 years of age.
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trafficking in persons, they did very little to eliminate the demand side of

trafficking in persons. In fact, the Trafficking Victims Protection Act does
nothing to punish individuals who knowingly patronize illicit businesses that
traffic women and children. While the Trafficking Victims Protection

Reauthorization Act punishes criminals who travel abroad for the purpose of
engaging in sexual acts with children, it provides no legal remedy to prosecute

and punish individuals who travel abroad for a different purpose but who
eventually engage in sexual acts with children once they are abroad.
Additionally, it does not provide a legal remedy to prosecute and punish
individuals who travel abroad to engage in commercial sex acts with adult
women who have been made to commit such sex acts through the use of force,
fraud, or coercion. Finally, it does not provide a legal remedy to prosecute and
punish individuals who knowingly patronize a business that engages in severe
forms of trafficking in persons.

V. SUGGESTIONS AND CHANGES TRIED BY THE DEPARTMENT OF DEFENSE

The three objectives outlined by Deputy Secretary of Defense Paul
Wolfowitz's zero-tolerance policy that relate specifically to military personnel

include the following: 1) educating military personnel regarding the issue of
trafficking in persons, 2) tracking clubs and bars that are patronized by military
personnel and that appear to traffic in women and children, and 3) creating a
system for assessing the military's efforts to confront trafficking in persons. In

addition, the Department of Defense has proposed to add a provision that
prohibits the patronization of a prostitute to Article 134 of the Uniform Code of
Military Justice. 63

A. Education Initiative

The Department of Defense's education initiative is composed of a 44-

page power point slide show that defines trafficking in persons, provides a
contextual background for the issue of trafficking in persons, explains the
President's and the Deputy Secretary of Defense's zero tolerance policy, and
briefly describes, in part, the United States military legal policy related to
trafficking in persons. 64 The power point slide show is delivered to United
States military personnel via an intranet connection. As part of their regular
training, United States military personnel are required to log-in to their intranet
account and complete the trafficking in persons education initiative, along with

any other education initiatives deemed necessary. In order to complete the
training, United States military personnel must click on the specific training and
then scroll through the power point slide show. Upon completion of the

63 See also Jontz, supra note 9.
64 See US DOD Awareness Initiative, supra note 46, at slides 9-11, 38-40, 43.
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training, they are rewarded with a certificate of completion. United States
military personnel who do not complete their intranet training on a timely basis
are threatened with the loss of certain military privileges.

B. The Proposed Amendment to Article 134 of the Uniform Code of Military
Justice-Patronizing a Prostitute

On September 15, 2004, the Joint Service Committee on Military Justice
published a Notice of Proposed Amendments to the Manual for Courts-Martial
that would add the offense of "patronizing a prostitute" to the prohibitions of
prostitution and pandering that are currently contained in Article 134 of the
Uniform Code of Military Justice. 65 The section punishes United States
military personnel who "compel[], induce[], entice[], or procure[ a prostitute] to
engage in an act of sexual intercourse in exchange for money or other
compensation" if it is determined that the act of patronizing was wrongful,
prejudiced" the good order and discipline in the armed forces, [and brought]
discredit upon the armed forces." 66  Finally, the maximum punishment for
patronizing a prostitute is "dishonorable discharge, forfeiture of all pay and
allowance, and confinement for [one] year." 67

65 Manualfor Courts-Martial; Proposed Amendments, 70 Fed.Reg. 1877-01, 1880-81 (Jan. 11,
2005) (to be codified at 2005 MCM Article 19a-44a).

44a. Article 119a-(Death or Injury of an Unborn Child)
(c) Explanation. This paragraph is new and is based on Public Law 108-212, 18 U.S.C. 1841 and 10
U.S.C. 919a (Unborn Victims of Violence Act of 2004) enacted on 1 April 2004.
Amended paragraph 97, Article 134-(Pandering and prostitution) to add the new offense of
patronizing a prostitute. The Article as amended will read:
a. Text. See paragraph 60.
b. Elements

(1) ...
(2) Patronizing a prostitute.

(a) That the accused had sexual intercourse with another person not the accused's
spouse;

(b) That the accused compelled, induced, enticed, or procured such person to
engage in an act of sexual intercourse in exchange for money or other
compensation; and

(c) That this act was wrongful; and
(d) That, under the circumstances, the conduct of the accused was to the prejudice

of good order and discipline in the armed forces or was of a nature to bring
discredit upon the armed forces.

e. Maximum Punishment
(1) Prostitution and patronizing a prostitute. Dishonorable discharge, forfeiture of all pay

and allowances, and confinement for 1 year.
66 See id.
67 See id.
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VI. CONCERNS RAISED BY THE DEPARTMENT OF DEFENSE'S PROPOSED CHANGES

AND SUGGESTIONS FOR THE FUTURE

A. Education Initiative

Regarding the education initiative, the power point slide show provides a
fairly accurate and descriptive explanation of the definition of trafficking in
persons, the contextual background for the issue of trafficking in persons, and
the President's and the Deputy Secretary of Defense's zero tolerance policy.
Specifically, thirty-seven of the forty-four slides are related to these issues.
However, the power point slide show does not effectively explain to United
States military personnel their legal liability under the Uniform Code of Military
Justice and the federal criminal penalties contained within the Trafficking
Victims Protection Act. Specifically, it does not inform United States military
personnel of the legal sanctions against their involvement with trafficking in
persons, nor does it make United States military personnel aware of the legal
consequences of trafficking in persons. With regard to the United States
military personnel's legal liability under the Uniform Code of Military Justice,
the power point slide show simply provides: "Understand the UCMJ (Article
134)," yet it does not define or hotlink the appropriate section of Article 134 of
the Uniform Code of Military Justice-pandering and prostitution-under which
the United States military personnel are punishable. 68 This is essential in light
of the fact that Article 134 contains approximately fifty-seven punishable
offenses. Moreover, the power point slide show does not define the punishable
offense or describe in layman's terms the pandering and prostitution offense
contained within Article 134.

In addition, the power point slide show does not provide any information
regarding the military personnel's possible legal liability and punishment
pursuant to the Trafficking Victims Protection Act. Finally, it does not provide
any information regarding the Department of Defense's recent proposal to
Article 134 of the Uniform Code of Military Justice to ban patronizing a
prostitute-a proposal that could potentially effect large numbers of military
personnel. Based on the aforementioned, the Department of Defense should
modify the power point slide show to add sections explaining to military
personnel their legal liability pursuant to the current and proposed articles
contained in the Uniform Code of Military Justice. Furthermore, it should
explain to military personnel their possible legal liability under the Trafficking
Victims Protection Act.

There are other issues of concern with regard to the power point slide
show. First, in order to complete the education initiative, military personnel

68 See US DOD Awareness Initiative, supra note 46, at slide 38.
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need only to click through the pages of the power point slide show. Such a
program does not guarantee that the military personnel actually read or

understood the information contained within the power point slide show.
Furthermore, there is no contact information for those military personnel who
understandably would have further questions regarding their legal liability under
Article 134 of the Uniform Code of Military Justice. Rather than the current
power point slide show alone, the Department of Defense should require
military personnel to take a comprehension examination after the power point
slide show in order to ensure that the military personnel understand the
information provided to them. In addition, the Department of Defense should
provide all military personnel with mandatory face-to-face training by a JAG
officer so that the military personnel have the opportunity to ask and have
answered any questions or concerns they may have regarding the issue of
trafficking in persons.

B. The Proposed Amendment to Article 134 of the Uniform Code of Military
Justice-Patronizing a Prostitute

One problem with the proposed amendment to punish the patronization of
a prostitute is that it frames the issue as one of prostitution rather than one of
trafficking in persons. In fact, the words "trafficking in persons" are not
contained anywhere within the proposed amendment. However, the issue is not
necessarily an issue of prostitution-i.e. sex for money. First and foremost, it is

an issue trafficking in persons-i.e. sexual slavery. Accordingly, the Uniform
Code of Military Justice should adopt the language and criminal penalties
associated with trafficking in persons that are found in the Trafficking Victims
Protection Act and the Trafficking Victims Protection Reauthorization Act.

In addition, as Department of Defense leaders have pointed out,
patronizing a prostitute is already prosecutable under the Uniform Code of
Military Justice. 69 In that regard, the proposed amendment to article 134 of the
Uniform Code of Military Justice is virtually the same penalty that is currently
contained at Sub. Chapter X, articles 134-37, Element § 2 of the Uniform Code
of Military Justice, nor does the proposed amendment treat patronizing a
prostitute as an act that is directly related to severe forms of trafficking in
persons because it fuels the demand side of the trafficking issue. 70 Based on the
foregoing, the current proposed amendment does not elevate the offense or make
it any more visible to the United States military personnel who might be tempted

69 See Quigley, supra note 2. See also The Honorable Charles S. Abell Principal Deputy Under
Secretary of Defense (Personnel and Readiness), Prepared Statement Before the House Armed
Services Committee and Commission on Security and Cooperation in Europe (Sept. 21 2004),
available at http://www.defenselink.mil/dodgc/olc/docs/test04-09-2 lAbell.pdf.

70 Compare UCMJ, Sub. Chapter X, Art. 134-37, Elements at §§ 2,3, with Manual for Courts-
Martial, 70 Fed. Reg. 1877-01, 1880-81 (Jan. 11, 2005) supra note 55.
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to patronize an establishment that traffics in women and children. Since the
proposed amendment is substantially similar to the current penalty and does not
specifically address the issue of trafficking in persons, it should not be added to
the Uniform Code of Military Justice.

Furthermore, any proposed rule should also criminalize the trafficking
aspects directly related to prostitution in addition to patronizing a prostitute. For
example, the patronization of a prostitute who is a trafficking victim could be
punished as a strict liability trafficking crime. State laws generally provide that
adults who engage in sexual acts with children may be charged with statutory
rape, a strict liability crime, because the children are too young to consent to a
sexual act.7 1 Since statutory rape is a general intent crime, the perpetrator is
generally held liable even in circumstances where he believed that his victim
was an adult when, in fact, the victim, was not an adult.72

Similarly, United States military personnel patronize extremely vulnerable
women and children prostitutes who are being held in sexual slavery and are,
therefore, also unable to consent to any sexual act. Since United States military

personnel are currently provided with anti-trafficking training, they are placed
on notice that many women who appear to be prostitutes near overseas military
bases are actually victims of severe forms of trafficking in persons.
Accordingly, if the United States military personnel continue to patronize
prostitutes, they should be held to a stricter standard if the "prostitute" is
actually a victim of a severe form of trafficking in persons.

Finally, the punishment is not accurately related to the seriousness of the
crime of trafficking in persons, nor is the current maximum penalty of five
years' imprisonment serious enough to effectively eliminate severe forms of
trafficking in persons within the United States military. Crimes related to
prostitution are generally considered non-serious crimes. 73  However,
trafficking in persons is considered a serious crime on par with grave crimes

such as rape and murder. 74 Accordingly, it is punishable by a maximum of 20
years to life imprisonment. 75 The Department of Defense should make its
criminal penalties consistent with the penalties provided in the Trafficking

71 See generally ARIZ. REV. STAT. ANN. §§ 13-1404, 13-1405, 13-1410 (2004); CAL. PENAL
CODE § 261.5 (2004); 11 DEL. CODE ANN. §§ 768, 770 (2004); KAN. STAT. ANN. § 21-3503 (2004);
MASS. GEN. LAW ch. 265, § 23 (2004); MICH. COMP. LAWS ANN. § 750.520 (b-d) (2004); MD. ANN.
CODE Art. 27 §§ 463(a)(3), 464C(a)(2) (2004); Ky. REV. STAT. ANN. §§ 510.040, 510.050, 510.060
(2004); NEB. REV. STAT. § 28-319(1)(c) (2004); NEV. REV. STAT. §§ 200.364(3), 200.368 (2004);
LA. REV. STAT. § 14:80-81 (2004); MINN. STAT. ANN. §§ 609.342, 609.344 (2004); IOWA CODE
ANN. §§ 709.1, 709.3, 702.17 (2004).

72 See id.
73 Compendium of Federal Justice Statistics. U.S. Department of Justice, Office of Justice

Programs, Bureau of Justice Statistics. Washington, D.C.
74 See Trafficking Victims Protection Act, supra note 6.
75 See id.
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Victims Protection Act if it is to be portrayed as taking a serious position
against trafficking in persons.

VII. CONCLUSION

The actions of the United States military have, for too long, been closely
linked to the crime of trafficking in persons. Moreover, the current education
initiative and the proposed amendment to the Uniform Code of Military Justice
are insufficient to address the crime of trafficking in persons because they do not
effectively address the issue. Accordingly, the United States military must
develop an effective anti-trafficking policy, including the implementation of a
more comprehensive training program and the enactment of more serious
criminal penalties for severe forms of trafficking in persons, in order to
effectively aid in the elimination of severe forms of trafficking in persons. Only
by undertaking such measures can the Department of Defense effectively aid in
the elimination of severe forms of trafficking in persons.




