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INTRODUCTION

Until a recent New York Court of Appeals decision in Andon v.
302-204 Mott Street Associates,' the First and Second Departments of
the Appellate Divisions of New York State courts maintained di-
rectly conflicting holdings regarding whether non-party medical
records are admissible in tort litigations, particularly in lead paint
poisoning cases. To compare, various courts in the United States
have compelled the disclosure of academic records of infant plain-
tiffs' non-party siblings,2 permitted discovery of pregnancy and
birth records of all non-party siblings of plaintiff infants alleging
brain damage, 3 and ordered a mother to submit her non-party
child to blood-grouping tests for the purpose of deciding an issue
of adultery.4 New York State courts have also addressed discovery
issues in cases where the plaintiff was a parent or guardian suing
on behalf of the adult plaintiff's infant.5 One case permitted dis-
covery of intelligence quotient ("I.Q.") test results of the infant
plaintiff's mother when she brought the action on behalf of her
infant daughter.6

The developing controversy discussed in this Note involves tak-
ing the I.Q. test request to a new level. Defendants are now re-

* J.D. Cardozo School of Law, Jan. 2001. My sincerest thanks and appreciation to my
husband, Steven, the Cardozo Women'sLawJournal staff, and Mark Cheffo of Skadden, Arps,
Meagher & Flom, LLP, for their valuable assistance and support.

1 94 N.Y.S.2d 740 (2000).
2 See, e.g., Davis v. Elandem Realty Co., 226 A.D.2d 419 (N.Y. App. Div. 2d Dept. 1996)

(citing Moores v. City of Newburgh School Dist., 213 A.D.2d 527 (N.Y. App. Div. 2d Dept.
1995) (holding that "it is well settied that academic and school records generally are not
protected by any privilege and may be discoverable upon a demonstration that they are
relevant and material to the action")). See also Wepy v. Shen, 175 A.D.2d 124,125 (N.Y.
App. Div. 2d Dept. 1991).

3 Vincent v. Connaught Lab., Inc., 131 F.RD. 156, 158 (E.D.Mo. 1990).
4 Beckwith v. Beckwith, 355 A.2d 537 (D.C. Cir. 1976).
5 Salkey v. Mott, 237 A.D.2d 504 (N.Y. App. Div. 2d Dept. 1997) (ordering plaintiff

Carline Lennon, the mother of the infant plaintiff, to supply authorizations for non-privi-
leged academic and employment records, as well as directing her to submit herself to an
intelligence quotient or an "I.Q. test" which was also deemed unprivileged medical
information).

6 Anderson v. Seigel, 680 N.Y.S.2d 587, 588 (N.Y. App. Div., 2d Dept. 1998) (holding
that the Supreme Court erred when it denied authorizations for academic records of the
infant plaintiff's siblings and her mother, the mother's employment records, and the I.Q.
test results of the infant plaintiff's mother since these records were likely to lead to the
discovery of admissible or relevant evidence).
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questing that the parties' parents' medical records and I.Q. test
results be discoverable even when an infant plaintiff's parent or
guardian is not a party to the action.7 The First Department of the
New York Appellate Division ("First Department") consistently
held that non-party records such as I.Q. test results are not discov-
erable, while the Second Department routinely granted discovery
of records including an infant plaintiffs mother's medical records'
and the infant plaintiff's academic records.9 In Anderson v. Seigel,'
the infant plaintiff's mother, though not a party to the action, was
required to submit to an I.Q. test. 1 The Appellate Court in Ander-
son reasoned that discovery of the records should be permitted be-
cause they were likely to lead to the discovery of admissible or
relevant evidence. 12

The standard for discovery of sibling or non-party records de-
pends upon the type of record being sought. 3 For example, many
courts have decided that the infant-plaintiff's sibling's academic
records are not privileged and are readily discoverable once the
preliminary relevance to the action has been demonstrated. 4

Thus, this Note takes the position that permitting discovery of I.Q.
test results is merely an extension of an already liberal and fair dis-
covery practice. To date, only the mother of an infant plaintiff has
been required to submit to I.Q. testing. 5 This is either because
the cases tried have involved only the infant-plaintiff's mother as
the representative parent in the suit 6 or because the courts have
presumed that a correlation exists between a mother's parenting

7 See Andon v. 302-304 Mott St. Associates, 690 N.Y.S.2d 241 (N.Y.App. Div. 1st" Dept.
1999), leave to appeal granted (Sept. 23, 1999).

8 See, e.g., Hines v. Rap Realty Corp., 679 N.Y.S.2d 65, 66 (1998) (affirming the Su-
preme Court's order directing infant plaintiff's mother to disclose her academic records
and lead poison test results).

9 See, e.g., Dalley v. LaGuardia Hosp., 130 A.D.2d 543, 544 (N.Y. App. Div. 2d Dept.
1987) (declining to permit discovery of non-party sibling's and mother's medical records
but allowing academic records of all three of the infant plaintiffs siblings).

10 680 N.Y.S.2d 587 (App. Div. 2d Dept. 1998).
11 See Anderson, 680 N.Y.S.2d at 588.
12 See id. at 589.
13 See Salkey, 237 A.D.2d at 504.
14 See Moores, 213 A.D.2d at 528; Wepy, 175 A.D.2d at 125; Baldwin v. Franklin Gen.

Hosp., 151 A.D.2d 532, 533 (N.Y. App. Div. 2d Dept.1989) (holding that in seeking discov-
ery of the academic records to establish a defense that the injuries sustained by the plaintiff
have a genetic cause, the appellants had adequately demonstrated that the "discovery
sought will result in the disclosure of relevant evidence or is reasonably calculated to lead
to the discovery of information bearing on the defense of claims prosecuted by the infant-
plaintiff").

15 Anderson, 680 N.Y.S.2d at 588.
16 See id. at 589 (requiring infant-plaintiff's mother, but not infant-plaintiffs father, to

submit to I.Q. test, whose mother was a party in the case but whose father was not).
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and a child's heritable intelligence. 7 A leading behavior geneti-
cist, Dr. Robert Plomin, has made scientific progress toward identi-
fying the genes responsible for inherited intelligence and general
cognitive ability." Through extensive studies with long-term con-
trol groups, Dr. Plomin has established that general cognitive abil-
ity (also referred to as "g") is one of the most highly heritable
behavioral traits. 9 Traditionally, a method called linkage uses
large pedigrees of several generations to trace the co-inheritance of
a DNA marker and disorders.2" Linkage has been used to locate
genes for many single-gene disorders, but it cannot detect genes
that have a smaller effect size. Unfortunately, where multiple
genes affect a trait, the effect size is undetectably small .2  However,
a new type of linkage method, called the quantitative trait loci
("QTL") linkage, may be able to detect genes that account for as
little as 10% of the variance in quantitative traits.22 The QTL
method was first used in human behavioral studies to identify a
linkage for reading disabilities.23 Single-gene and combined gene
inheritance of intelligence remains a controversial but critical area
of research that could locate the genetic link between cognitive
abilities and disabilities in children.2 4

Further, the home environment has been deemed a contribut-
ing source to an infant-plaintiff's learning disabilities and delays,
and therefore should be permitted as a defense.25 In Andon, evi-

17 RICHARD J. HERRNSTEIN & CHARLES MURRAY, THE BELL CURVE: INTELLIGENCE AND

CLXSS STRUCTURE IN AMERICAZN Lim 203-33 (1994). Topics include analysis and discussion
of intelligence testing, correlations between scores and educational level, income, and
ethnicity. In particular, the authors discuss whether parental competence is affected by
intelligence using statistics on mothers' I.Q.s, and opine that the worst parenting, and thus,
the best opportunities for a child to be injured or affected by their environment, occurs in
homes where mothers are at the low end of the intelligence distribution.

18 M.J. Chorney, et al., A Quantitative Trail Locus With Cognitive Ability in Children,
PSVCHOL. SCi., May 1998, at 159-166. See Nicholas NWade, N.Y. TmEs, Newly Found Gene May
Be Key to High LQ., May 14, 1998, available at http://v.geneimprint.com/news/
igene.html; THE AMERICA N PSYCHOLOGICAL SOCIETY, Verbal, Spatial, and Memory Abilities Ge-
netically Linked (May 1998), at http://www.psychologicalscience.org/newsresearch/
washupdate/archive/press/pr0598cps.html (current through 2000).

19 Chorney, supra note 18, at 159.
20 Id at 160.
21 Id.
22 Id.
23 Id.
24 Id. at 165. The scientists conducting this research acknowledge that many people

have concerns regarding genetic determinism, genetic screening, and other misuses of
genetic information. They are also aware of the concern about discrimination by insur-
ance companies and employers based on genetic information. However, they intend to
learn all that is scientifically possible about the linkage despite the problems that can be
created by their findings.

25 Brief for Defendants/Third-Party Plaintiffs-Respondents on behalf of 302-304 Mott
St. Assoc. at 8, Andon v. 302-304 Mott St. Assoc., 690 N.Y.S.2d 421 (App. Div. 1st Dept.
1999). Expert opinion included in Dr. Adesman's affidavit stating that maternal I.Q. is
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dence indicated that there was limited intellectual stimulation
available to the minor plaintiff in the Andon home, and that such
limited stimulation prevented cognitive development.26 Introduc-
tion of I.Q. test results and medical records in cases such as lead
paint poisoning cases could ultimately benefit the plaintiff because
it could confirm that lead paint was the source of the cognitive
problems. Therefore, either way, production of all relevant
records and information is likely to promote judicial efficiency and
achieve the most accurate verdict.

Section I of this Note addresses the New York Rules of Civil
Procedure governing the standard of discovery and the supporting
rationale.2 1 I discuss discovery of various types of records but focus
on the discovery of records in litigation involving lead paint
poisoning cases. 28 The discussion includes the plaintiffs' and the
defendants' respective arguments for denying and allowing discov-
ery of non-party records.

Section II discusses a recent New York lead poisoning case"
caught between the contrary holdings of the First and Second De-
partments of the New York State Appellate Division. The defend-
ants in Andon requested academic and medical records as well as
I.Q. test results of the infant-plaintiffs siblings and of the infant-
plaintiff's mother.30 Andon was recently appealed to the New York
Court of Appeals from the First Department.31 The New York
Court of Appeals was asked to rule on whether the infant-plaintiffs

particularly important because it reflects not only a child's genetic endowment, but also
the intellectual stimulation available in the home. Dr. Adesman is the Chief of the Division
of Developmental and Behavioral Pediatrics, Department of Pediatrics at Schneider Chil-
dren's Hospital, New Hyde Park, New York. Dr. Adesman has extensive training in the
field of developmental progress and delays in children in the area of damages alleged by
the plaintiff in Andon.

26 Id. at 5.
27 N.Y.C.P.L.R. § 3101(a) (1962).
28 Arnold W. Reitze, Jr. & Sheryl-Lynn Carof, The Legal Control of Indoor Air Pollution, 25

B.C. ENVTL. Arr. L. REV. 247 (1998). Lead affects virtually every system of the body. It can
damage the brain, kidneys, peripheral nervous system, and red blood cells and may cause
high blood pressure. While it is harmful to individuals of all ages, lead exposure can be
especially damaging to children, fetuses, and women of childbearing age. For a variety of
reasons, young children have increased sensitivity to lead exposure, Children absorb lead
more readily, their tissues are more sensitive, and lower body weight reduces the amount
of lead necessary to generate higher concentrations at lower exposures. Young children
are more likely to encounter lead because they are inclined to place items in their mouths.
Lead contamination in children may lead to delays in physical and mental development,
lower I.Q. levels, shortened attention spans, and increased behavioral problems.

29 See Andon v. 302-304 Mott St. Assoc., 690 N.Y.S.2d 241 (N.Y. App. Div. 1st Dept.
1999).

30 Brief for Defendants/Third-Party Plaintiffs-Respondents on behalf of 302-304 Mott
St. Assoc. (citing Andon, 690 N.Y.S.2d at 241).

31 See Andon, 690 N.Y.S.2d at 241.
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mother's I.Q. test results are subject to discovery.32 In this section,
I discuss the Court of Appeals' decision, respond to an article re-
garding the disproportionate impact of allowing I.Q. evidence in
cases involving primarily African American and Hispanic parties
and non-parties, and further discuss the usefulness of I.Q. scores in
our society.

Section III focuses on civil cases involving controversies other
than lead-based paint poisoning cases, such as medical malprac-
tice, fraud, assault and other analogous cases where courts are al-
lowing discovery of similar records as those in the lead poisoning
cases, in order to allow defendants an opportunity to defend them-
selves by showing alternate causation. Section IV addresses cases
outside of New York that are allowing non-party records into evi-
dence and the circumstances in which those records are being ad-
mitted. Section V discusses why discovery of all pertinent records,
including non-party I.Q. test results and medical records, is consis-
tent with liberal discovery and why this expansion of discovery
should be allowed. I also discuss why this approach would not
open the floodgate to an unduly enlarged scope of litigation. Fi-
nally, I discuss the burden of the plaintiffs and defendants under
the current New York law and propose a standard that balances the
interests of both parties.

I. NEW YORK SCOPE OF DISCOVERY

A. New York Statutes Require Liberal Discovery

The Civil Practice Law and Rules (hereafter "CPLR") § 3101
defines the scope of disclosure in New York State.33 CPLR
§ 3101(a) provides that "[t]here shall be full disclosure of all evi-
dence material and necessary in the prosecution or defense of an
action."' 4 The "words 'material and necessary' are [... ] to be in-
terpreted liberally to require disclosure, upon request, of any facts
bearing on the controversy which will assist preparation for trial by
sharpening the issues and act in reducing delay and prolixity. 35

One court said it very clearly: the test is one of usefulness and rea-
son.3 6 Since the enactment of CPLR § 3101, New York courts have
continued to enlarge the permissible use of pretrial procedure of

312 lId
33 N.Y.C.P.L.R., § 3101(a) (1962).
34 Id
:35 DiMichel v. South Buffalo Ry. Co., 80 N.Y.2d 184, 193 (N.Y. 1992).
36 See Allen, 21 N.Y.2d at 406 (holding that CPLR § 3101 (a) should be construed to

permit discovery of testimony "which is sufficiently related to the issues in litigation to
make the effort to obtain it in preparation for trial reasonable").



64 CARDOZO WOMEN'S LAW JOURNAL

liberal discovery.17 The underlying purpose and applicability of
this rule is to eliminate unnecessary and time-consuming surprises
for all parties prior to trial. 8 Thus, New York has a broad policy of
"permitting 'open and far-reaching' pretrial discovery. '

Whether certain records should be discoverable depends on
the relevance of such records.4' According to New York CPLR
§ 3101 (a), a record should be permitted if the record is relevant
and material to the controversy of the case. 4' Thus, restricted only
by a test for materiality "of usefulness and reason," arguably pre-
trial discovery of non-party records should be permitted after the
test of materiality has been met.42 Courts regularly cite CPLR
§ 3101 (a) when granting discovery of a variety of records, thereby
demonstrating broad applicability and adoption of this rule."' Ac-
cording to the New York Court of Appeals:

[I] t is important to note that New York has long favored open
and far-reaching pretrial discovery. To a large extent, New
York's open disclosure policy was intended to mark an end to
the presentation of totally unexpected evidence and to substi-
tute honesty and forthrightness for gamesmanship... The pur-
pose of disclosure procedures is to advance the function of a
trial to ascertain truth and to accelerate the disposition of
suits.

4 4

The purpose of CPLR § 3101 (a) is to permit discovery of all
relevant evidence possible.45 Thus, judicial efficiency, as intended
and mandated by CPLR § 3101 (a), is a legitimate end when weigh-
ing the interests of all parties. A defendant cannot truly defend his
or her innocence if there exists some other cause for the plaintiffs
injury, and the defendant is not permitted to learn of its true
cause.

37 Id. at 407.
38 Id. at 406. The words "material and necessary," are to be interpreted liberally to

require disclosure, upon request, of any facts bearing on the controversy which will assist
preparation for trial by sharpening the issues and reducing delay and prolixity.

39 Kavanagh v. Ogden Allied Maintenance Corp., 92 N.Y.2d 952, 954 (1998).
40 See Koump v. Smith, 25 N.Y.2d 287 (1969) (holding that there is a strong presump-

tion in favor of discovery and that "full disclosure of all evidence material [...] and neces-
sary in the prosecution or defense of an action" as mandated by CPLR § 3101 and the
initial burden of proving that a party's physical condition is "in controversy" is on the party
seeking the information).

41 See id.
42 See id.
43 See, e.g., Allen, 21 N.Y.2d at n.32. See also Moores, 213 A.D.2d 527 at n.l.
44 DiMicel 80 N.Y.2d at 193 (1992) (citing Rios v. Donovan, 21 A.D. 2d 409, 411 (N.Y.

App. Div. 1964)).
45 See id
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B. Plaintiffs' Arguments Against Allowing Discovery of the Records

Plaintiffs argue that disclosure of such information is irrele-
vant and violates the non-parties' rights to privacy since the non-
parties have not placed their own person in issue or in contro-
versy.46 However, courts have held that records such as sibling
medical and educational records are not privileged and are in fact
readily discoverable.47 The medical history of a non-party to the
case was admitted by the New York Court of Appeals. In Williams v.
Roosevelt Hospital,48 the Court of Appeals was presented with the
question of whether the Appellate Division had the power to allow
further examination of the non-party witness at the defendant's op-
tion. This action, brought by the infant-plaintiff Rashan Williams
and his father, alleged that Rashan suffered brain damage as a re-
sult of negligent obstetrical care at birth.49 The witness in this case,
the infant-plaintiffs mother, was not a party in this action. How-
ever, before the trial, she had revealed that she had three children
and had discussed the events during the years in which they were
born." The mother refused to disclose, however, whether she had
taken medication that could have effected her children or whether
any of them had learning disabilities.51 The defendants then
moved for an order directing the infant's mother to appear for
further examination concerning her prior health history and the
birth and physical condition of her two eldest children.52 The
Special Term denied the motion, but the Appellate Division re-
versed and granted the motion for further examination before

46 See Herbst v. Bruhn, 106 A.D.2d 546 (N.Y. App. Div. 2d Dept. 1984) (holding that the
plaintiff did not waive the physician-patient privilege with respect to her own medical his-
tory merely by acting in a representative capacity for the purposes of litigation in which her
infant son is the real party in interest). However, in pretrial discovery, defendants received
a copy of a neuropsychological evaluation of the infant-plaintiff. The neuropsychological
evaluation indicated that "the family history is interesting for the mother's admission of
her own learning problems during the early grades. Additionally, a maternal uncle showed
similar learning difficulties." Id- at 548. The significance is that the evaluation indicates the
mother's learning problems, similar to her infant-plaintiff son's, and could have provided a
genetic basis for the plaintiff's alleged learning disability had the infant-plaintiff's mother's
medical records been discoverable.

47 See Graham v. West Babylon Union Free School District, 692 N.Y.S.2d 460, 461 (N.Y.
App. Div. 2d Dept. 1999) (holding that school records are not protected by any privilege,
and they are generally discoverable once their relevancy and materiality to the action are
established). See also Moores, 213 A.D.2d at 527 (holding that it is well settled that academic
and school records generally are not protected by any privilege and may be discoverable
upon demonstration that they are relevant and material to the action).

48 66 N.Y.2d 391 (1985).
49 Id at 393.
50 Id at 393-94.
51 Id. at 394-395.
52 Id at 395.
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trial.53 The Court held that further examination was not barred by
CPLR § 4504,54 which addresses privileged communications. The
Court stated that the purpose of CPLR § 4504 was to protect a pa-
tient from being compelled to disclose the substance of a commu-
nication made to a medical professional during an attempt to
obtain treatment, and that the privilege was designed to foster con-
fidential communications, not mere facts and incidents of a per-
son's medical history.5 5

The Court of Appeals in Williams further stated that the non-
party witness could not refuse to answer questions regarding
whether her children had any physical or congenital problems. '

Additionally, the Court held that the witness was prohibited from
refusing to answer questions as to whether she was in the care of a
physician or was taking medication during a certain period of
time.57 Nor could the witness refuse to disclose facts surrounding
an abortion merely because these topics related to events that re-
quired medical care or advice from a physician.51

The information sought by the defendants in Williams was crit-
ical to proving that the unfortunate brain damage suffered by the
infant-plaintiff was not caused by negligence of the defendant, but
instead by an alternate cause.59 The defendants sought the medi-
cal records of the plaintiff's mother during the times of her
pregnancies and the circumstances of her prior deliveries to try to
find any prior difficulties or conditions in common with the infant-
plaintiff's.60

The Court of Appeals explicitly stated that it was not ruling on
whether the information sought by the defendants was relevant be-
cause that determination must be made by the trial court with due
regard to the policy favoring broad pretrial discovery. 1 Instead,

53 Id. (holding that "there is no [physician-patient] privilege in testimony as to what
actually happened f...] the privilege applies to confidential information given to the phy-
sician which enables him to act in his professional capacity").

54 N.Y. C.P.L.R § 4504 (1962) (stating in pertinent part that "[u]nless the patient
waives the privilege, a person authorized to practice medicine, registered professional
nursing, licensed practical nursing, or dentistry shall not be allowed to disclose any infoi-
mation which he acquired in attending a patient in a professional capacity, and which was
necessary to enable him to act in that capacity").

55 Williams, 66 N.Y.2d at 396 (citing Upjohn Co. v. United States, 449 U.S. 383, 395
(1981)) (holding, with respect to the attorney-client privilege, that "[t]he protection of the
privilege extends only to communications and not to facts. A fact is one thing and a com-
munication concerning that fact is an entirely different thing").

56 Id at 397.
57 Id.
58 Id.
59 See id.
60 See id.
61 Id. at 397 (citing C.P.L.R. § 3101(a)). See also Allen, 21 N.Y.2d at 403.
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the Court of Appeals addressed the question of whether the Appel-
late Division had the power to allow further examination of the
witness under the stated circumstances. 62

When the Court held that a physician-patient privilege does
not provide a basis for the witness to refuse to reveal the informa-
tion being sought in this case, it answered a far larger and broader
question. Not only does the Appellate Division have the power to
affirm a district court's decision to allow medical records into evi-
dence, it can do so based on the policy favoring broad pretrial dis-
covery which would err on the side of inclusion, rather than
exclusion.

The Court of Appeals' opinion in Williams also laid the foun-
dation for the issue of whether the sought information was rele-
vant. Are the documents being sought by defendants in these types
of cases, such as medical records and I.Q. test results, relevant?
The highest court in New York State, the Court of Appeals, affirma-
tively decided the relevancy question by requiring that the sought
discovery be "material and necessary."63 The sought information
need only be sufficiently related to the issues in litigation to make
the effort to obtain it in preparation for trial reasonable. 64 Fur-
ther, the New York Court of Appeals has also held that it need not
decide "whether the information sought by the defendant is rele-
vant," because "[s] uch a determination must be made by the trial
court based on the circumstances of each case with due regard for
the policy favoring broad pretrial discovery."65 Had the question of
relevancy been before the court, it would have been deferred to
the discretion of the lower court which has allowed the medical
records of this non-party to come into evidence.

Another potential claim asserted by plaintiffs is that allowing
discovery of third party records subjects them to bias due to their
ethnicity because many of the plaintiffs bringing lead exposure
claims are minorities.66 However, there is no pattern or evidence
to show any basis for this assertion. These assertions were made in
response to requests for I.Q. evaluations in one article, but have
not been addressed by the courts.67

62 Allte, 21 N.Y.2d at 403.
63 See id. at 406.
64 Id.
65 illiams, 66 N.Y.2d at 397 (citing N.Y.C.P.L.R. § 3101(a) (1962)).
66 See generally Brief for Defendants/Third Party Plaintiffs-Respondents on behalf of

302-304 Mott St. Assoc.
67 SeeJennifer Wriggins, Genetics, L Q., Determinism, and Torts: The Example of Discoveoy in

Lead Exposure Litigation, 77 B.U. L. REv. 1025, 1048 (1997).
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If the New York Court of Appeals had remained consistent,
the First Department's decision in Andon v. 302-304 Mott St. Associ-
ates68 should have been reversed. It is curious that the First Depart-
ment continues to deny relevant and critical records of non-parties
into evidence when the Second Department follows the liberal dis-
covery rule proscribed by the CPLR § 3101 (a) as dictated by the
binding decision of the New York Court of Appeals in the Williams
ruling.69

This controversy needs to be resolved to avoid forum shop-
ping and to afford both the plaintiffs and defendants in both De-
partments of the Appellate Division the same opportunity to
receive a fair and equitable decision. As it is, the contrary rulings
in the First and Second Departments have resulted in more liberal
and permissive discovery only for the parties in the Second
Department.

C. Defendants' Arguments for Discovery of the Records

Defendants in tort actions argue that they are not given a
meaningful opportunity to defend their case when they are not
provided with a full disclosure of all potentially relevant facts. In
other words, the defendants are being denied their due process
rights under the United States Constitution by not being allowed to
present every possible cause of the plaintiff's injury. Therefore, the
defendants are denied the opportunity to present every possible
defense. Non-party records are vital in challenging causation in
cases where damages are sought for plaintiff's cognitive, behav-
ioral, and developmental deficits. Without access to records of the
siblings and the mother, a defendant is not given a chance to ag-
gressively disprove liability claims and quantify alternate theories of
causation of the plaintiffs damage.

If a defendant is not permitted to show that the alleged cogni-
tive problems could have another source of causation, the defen-
dant is disadvantaged and therefore prejudiced. Clearly, if an
infant-plaintiff shares the same social, environmental, and genetic
backgrounds as their siblings but only the plaintiff has ingested
lead while all suffer the same cognitive problems, the plaintiffs
causation claim is weakened.70

68 690 N.Y.S.2d at 241.
69 66 N.Y.2d at 397.
70 See Hope Viner Samborn, Discovery of Nonparties' Medical and Psychiatric Records is Lates t

Defense Tactic in Disputing Causation, 85 A.B.A. J. 28 (1999).
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II. RECENT NEW YORK LEAD ExPosuRE CASE DECISIONS

New York State's highest court opened the door and moved
toward more liberal discovery in the late 1960s.71 Specific to lead-
based paint litigation from the mid-1990s, in 1996, a court granted
a defendant's motions to compel I.Q. testing of the minor plain-
tiff's mother, and ordered that the academic records of the mother
and the siblings of the plaintiff be released for discovery.72

In the prior year, an appellate court affirmed the lower court's
decision to require an I.Q. test for the minor plaintiff's mother.73

The court articulated that supervision and setting the terms of dis-
covery rests within the discretion of the trial court." At the trial
court level in Salkey, the mother of the infant-plaintiff, Carline Len-
non, was directed to supply authorizations for non-privileged aca-
demic and employment records, and to submit herself to an I.Q.
test which the plaintiffs themselves had conceded did not consti-
tute privileged medical information.7"

Even though the plaintiff's mother, who was required to pro-
duce records in this case, was a named party, the decision is signifi-
cant for purposes of advancing the liberal discovery issue. First,
this plaintiff conceded that the results of the I.Q. test did not con-
stitute privileged medical information.76 Second, this court al-
lowed discovery of the I.Q. test of the infant-plaintiff's mother
because it determined that the link between the mother's I.Q. and
the infant-plaintiff's I.Q. is relevant when trying the issue of per-
sonal injury.77

The court heard Hardy v. 81 Saratoga Avenue Realty Corp. in
1998, wherein the court allowed defendants to evaluate the plain-
tiffs mother's I.Q.78 The court relied upon expert testimony that
stated that an I.Q. test was necessary to determine whether there
was any genetic similarity between the minor plaintiffs problems
and those that the mother may have experienced. 79 Similarly, the
courts held in Pena v. 602 West 137h Street Realty Co., that an I.Q.

71 See Allen, 21 N.Y.2d at 406.
72 See Brief for Defendants/Third-Party Plaintiffs-Respondents on behalf of 302-304

Mott St. Assoc. at 8 (citing Atkins v. New York City Hous. Auth., No. 12460195 (N.Y. Sup.
Ct. Oct. 29, 1996)).

73 IJd
74 Id.
75 See Salkey, 237 A.D.2d at 504.
76 See id.
77 See Brief for Defendants/Third-Party Plaintiffs-Respondents on behalf of 302-304

Mott St. Assoc., at 13 (citing Hardy v. 81 Saratoga Ave. Realty Corp., No. 9262/96, 1998
N.Y. Misc. LEXIS 711 (Sup. Ct.June 8, 1998)).

78 Id
79 See id.
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evaluation of the plaintiffs mother in a lead-based paint exposure
case was within the bounds of permissible discovery.8" In Pena,
since the plaintiffs alleged that the minor plaintiffs intellectual
functioning was affected by the exposure to lead-based paint, the
court held that an I.Q. test of the plaintiff's mother was appropri-
ate to support the defense that intellect is heritable.8 1

In the tradition of permitting liberal disclosure, the Second
Department held in Anderson v. Seigel that the lower court erred
when it denied authorizations for the requested records.8 2 The ac-
ademic records of the infant-plaintiffs siblings and her mother,
the mother's employment records, and the I.Q. testing of the in-
fant-plaintiff's mother were found likely to lead to the discovery of
admissible or relevant evidence, and the requests related to the fa-
ther were properly denied by the lower court.8 3 In Anderson, the
plaintiffs alleged that the minor plaintiffs learning deficits were
due wholly to an exposure to lead-based paint.8 4

The defendants in Anderson proffered an expert affidavit stat-
ing that the origin of the minor plaintiff's problems "cannot be
evaluated in detail without additional information regarding the
cognitive and school achievement of [the minor's] parents and sib-
lings." 5 Though the trial court rejected the Anderson defendants'
request that the minor plaintiffs mother appear for an I.Q. evalua-
tion, the Appellate Division, Second Department, reversed the
lower court's holding and instead held that discovery sought was
permissible under New York law.86

Interestingly, the lead poisoning case of Andon v. 302-304 Mott
Street Associates, 7 involved strikingly similar circumstances to Ander-
son. In Andon, the lower court's decision that the defendant may
obtain discovery of I.Q. records was later reversed by the First De-
partment.88 The First Department found that the lower court
erred by granting the defendant's motion to compel the infant-

80 Brief for Defendants/Third-Party Plaintiffs-Respondents on behalf of 302-304 Mott
St. Assoc., at 13 (citing Pena v. 602 West 137th St. Realty Co., No. 107400/97 (N.Y. Co. Dec.
22, 1997)).

81 1&

82 See Anderson, 680 N.Y.S.2d at 587.
83 See id.
84 See id.
85 Brief for Defendants/Third-Party Plaintiffs-Respondents on behalf of 302-304 Mott

St. Assoc., at 12.
86 Id- at 12-13.
87 Andon, 690 N.Y.S.2d at 241.
88 See id.
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plaintiff's mother to appear for an I.Q. test despite the presumed
correlation between a mother's I.Q. and a child's intelligence. 89

In Andon, the infant-plaintiff's mother alleged that her son was
suffering from academic deficiencies that were attributable solely
and completely to his alleged exposure to lead-based paint. ° The
case failed not on its merits but rather due to the court in which it
was heard. Cases decided in Second Department suggest that the
I.Q. test results in Andon would have been considered by the fact
finder had the case simply been heard in the Second Department,
and that the defendant would have prevailed.' In another factu-
ally analogous case, Salkey v. Mott,92 the defendants sought to com-
pel the production of I.Q. tests, as well as academic and
employment records. 3 The defendants were successful at the trial
level and the decision was affirmed in the Second Department. 4

Based on the language of the decision and the appellate brief,
the defendant in Andon was merely trying to acquire a means of
defending himself against the claim that the infant-plaintiff suf-
fered from deficiencies that were solely attributable to exposure to
lead-based paint. 5 For example, the plaintiff had no siblings, and
there were no maternal records available to show that the plain-
tiff's deficiencies were either like or unlike other family mem-
bers'.9 6 However, the defense was provided with information that
the minor plaintiff's blood level never exceeded 25 micrograms
per deciliter of lead,97 that he was never hospitalized, and that his
blood had not been chelated. 8 Although there is some dispute
between practitioners in the health community as to the venous
blood level amounts required to cause damage, the venous blood
level utilized by the Centers for Disease Control and Prevention
("CDC") since October 1991 has been 10 micrograms per
deciliter. 9

89 See id.
90 See id.
91 Salkey, 237 A.D.2d at at 504 (holding that the supervision of discovery, as well as the

setting of reasonable terms, rests within the sound discretion of the trial court).
92 Id.
93 Id.
94 Id
95 See Brief for Defendants/Third-Party Plaintiffs-Respondents on behalf of 302-304

Mott St. Assoc., at 2. (Jan. 6, 1999).
96 See idL
07 Id. at 4.
98 Id. Blood chelation is a treatment process by which a drug is administered to a child,

binding to lead and removing the lead from the blood.
99 See MARK F. ITzKoxvrz, EsQ., Lead Poisoning Liability, in MASSACHUSETTS CONTINUIN'G

LFcGAL EDUCxION HANDBOOK 5.2 (1997). To further demonstrate the disparity in what
constitutes a dangerous level of lead in the blood, the author indicated that the current
level (as of 1997 when the handbook was published) utilized by the Massachusetts Depart-
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The fact that the infant-plaintiff's blood lead level never ex-
ceeded 25 micrograms per deciliter and that he was never hospital-
ized nor had his blood been chelated is significant to this case.
Even if, hypothetically, the infant-plaintiff's blood had been above
the current standard of 10 micrograms per deciliter set by the
CDC, he would have required medical attention. The amount of
lead alleged by the plaintiff (anywhere from 0 but not exceeding
25 micrograms per deciliter) would have caused serious physical
consequences. °10 Therefore, in reality, the level of lead and the
type of physical damage complained of in this case may be attribu-
table to any number of sources.

One critical point in the defense of this case should be the
multiplicity of sources from which the reported level could have
been derived. According to the CDC, there are five major sources,
other than lead paint, that can cause dangerous levels of lead to be
found in the blood of children. Those are gasoline, stationary
sources, dust/soil, food, and water."0' These are all common and
ordinary sources that young children come into contact with al-
most on a daily basis. In fact, there are several other sources which
young children commonly come into contact with that may be the
attributable source. 1 2 The CDC also proposes that there are still
other sources of lead poisoning.' In 1996, the U.S. Consumer
Product Safety Commission released a report stating that public
playground equipment has also been implicated as yet another
source of chipping and peeling lead paint, and that such condi-
tions present a hazardous environment for children six-years old
and younger. 10 4 In addition to intelligence being passed from a

ment of Public Health followed a modified version of the previous CDC intervention leel
established in 1985, which was set at 25 micrograms per deciliter.

100 See id. at 5.1 "Lead [... ] is a poison that affects virtually every system in the body.
Lead is particularly damaging to the developing brain, and nervous system, of young chil-
dren and fetuses."

101 Centers for Disease Control and Prevention Internet (Jan. 23, 2000), available at
http://wv.cdc.gov.

102 See Arnold W. Reitze, Jr., The Legal Control of Indoor Air Pollution, 25 B.C. ENNTL. Arr.
L. REv. 247, 249 (1998). Cigarette smoke is also a source of lead. Another significant
source of lead exposure may occur from ambient air. Today most ambient air lead expo-
sure stems due to industries that release lead. For example, battery recycling plants release
lead-containing acid mist; lead is also found in their exhaust plumes. The United States
produces 20% of the world's lead, most of which is used to produce batteries.

103 See Itzkowitz, supra note 99, at 5.20. Sources of lead "including soil which contains
the remnants of seven decades of the petroleum industry pumping lead into petroleum,
into cars, through exhaust into the air, rain down into the soil where it stays until removed
by a truck. [... 1 As lead does not decay or dissipate, any of these sources should be
brought into question by the defense."

104 U.S. Consumer Product Safety Commission ("CPSC"), Office of Information and
Public Affairs (Oct. 1, 1996), available at http://www.nsc.org/ehc/nlic/playgrnd.htm.
CPSC found that in some of the paint chips from playground equipment, the levels of lead
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mother to a child, lead also passes from a mother to a child.1"' Dr.
John Graet, an expert in the field practicing at the Children's Hos-
pital in Boston, opined that 80% of the blood lead level of a
mother is transferred to a child." 6

The Second Department consistently and fairly allows discov-
ery of evidence, party or non-party, when it is relevant to the action
and can assist in the progression of the litigation, regardless of the
party which it benefits. The discrepancy in decisions in the First
and Second Department is profoundly unfair to defendants who
must appeal in the jurisdiction of the First Department. In the
First Department, a defendant will be precluded from discovery of
crucial evidence which he can use to mount his defense. A defen-
dant would lose even when he or she meets the burden of the stan-
dard for discovery. This is not justice.

The New York Court of Appeals issued its decision in Andon
on May 11, 2000.107 The Court deferred to the First Department's
discretion that parental I.Q. was inappropriate in Andon specifi-
cally, but fortunately for future defendants, the Court left open the
possibility that such an inquiry could be compelled in other
cases. 1's While the New York Court of Appeals' decision in Andon
reaffirmed that discovery determinations are discretionary, it also
articulated the need for case-by-case evaluation and reiterated a
strong policy preference for open disclosure."0 9 This decision is
significant because the New York Court of Appeals did not create a
blanket rule prohibiting discovery of maternal I.Q., and because it
recognized the relevancy of the request for the defendants. The
New York Court of Appeal's decision not to create a bright line
rule to prohibit I.Q. tests is compelling because the decision was
made with the knowledge that the City of New York has more than
1,300 claims of lead paint injuries pending. 10

were high enough that a child ingesting a paint chip one-tenth of a square inch - about
the size that could fit on the tip of a pencil eraser - each day for about fifteen to thirty days
could have blood levels at or above the 10 microgram per deciliter amount which is consid-
ered dangerous for children, especially those six years old and younger. CPSC tested and
analyzed paint from twenty-six playgrounds in thirteen cities. Of those, sixteen play-
grounds in eleven cities had levels of lead found in the paint on playground equipment
that are high enough to be recognized as a federal priority for lead hazard control
measures.

115 See Brief for Defendants/Third-Party Plaintiffs-Respondents on behalf of 302-304
Mott St. Assoc., at 2.

lo16 Id "Blood is stored in bone and can leech out [...] what leeches into the mother
and what the concentration would be in the child may be misleading."

107 Andon, 94 N.Y.2d at 740.
108 SeeJohn Caher, No LQ. Test for Motler in Lead Paint Lawsuit But Evaluation Should Be

Made Case by Case, N.Y.L.J., May 12, 2000, at 1.
109 Id.
110 Id. at 7.
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III. NEW YORK CASES, OTHER THAN LEAD, ALLOVING LIBERAL
DISCOVERY OF NON-PARTY RECORDS

In late September 1999, the Second Department held that an
automobile insurer's discovery demand of income tax returns of
the insured and her son was proper. 1 ' Here, the court found that
the insured's financial status was admissible with regard to whether
the insured had a motive to destroy the insured property and col-
lect the insurance proceeds. 1 2 As in previously cited cases, the
court held that the discovery of the bank account information and
employment records was proper as it was material and necessary to
the defense of the action.' 13

In Town of Pleasant Valley v. New York State Board of Real Prapery
Services," 4 the Second Department affirmed the trial court's deci-
sion to allow discovery of the requested documents and permitted
the requested discovery of "turnaround" documents used by ap-
praisers in determining survey parcel valuations. Similarly, in a
civil action alleging defamation and assault, the Second Depart-
ment held that when the lower court has set reasonable terms of
discovery, the lower court's determination should not be disturbed
without showing that the court abused its discretion. 115 However,
the Second Department has clearly articulated that there should be
liberal and open discovery of records pertinent to a rigorous prose-
cution and defense and that although the perimeters of discovery
are within the sound discretion of the trial court, the Second De-
partment allows discovery of relevant records, regardless of
whether the plaintiff or the defendant is making the request."' In
Neferis v. DeStefano, the plaintiff sought psychiatric and pharmacy
records in a personal injury action that resulted from a two-vehicle
collision." 7 The Second Department reversed the New York Su-
preme Court's decision and allowed discovery of psychiatric and

111 Dore v. Allstate Indem. Co., 695 N.Y.S.2d 422, 423 (App. Div. 2d Dept. 1999).
112 Id.
113 Id.
114 253 A.D.2d 8, 20-21 (N.Y. App. Div. 2d Dept. 1999) (holding that documents sought

were relevant and discoverable minus redaction of handwritten notes and other expres-
sions of subjective opinions which were exempt from discovery).

115 See, e.g., Weinstock v. Goldstein, 240 A.D.2d 732 (N.Y. App. Div. 2d Dept. 1997)
(holding that "[tihe supervision of discovery, as well as the setting of reasonable terms for
discovery, rests within the sound discretion of the trial court [and that] its determination
should not be disturbed absent a showing that it improvidently exercised that discretion").

116 See Neferis v. DeStefano, et. al., 265 A.D.2d 464 (N.Y. App. Div. 2d Dept. Oct. 18,
1999).

117 1&
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pharmaceutical records for the six-month period immediately pre-
ceding the accident."'

IV. STATES ALLOWING DISCOVERY OF NON-PARTY RECORDS

A. Discovery of Non-Party Records in Other States
Courts in many other states allow discovery of non-party

records such as I.Q. results, and academic and medical records. In
1990, the Missouri court deciding Vincent v. Connaught Lab., Inc.,11

allowed discovery of the pregnancy and birth records of the plain-
tiff's mother concerning her five children who were born before
the brain damaged infant-plaintiff. In a Louisiana case alleging
lead-based paint exposure, a court held that the mental state of the
plaintiff's non-party sister was relevant, and granted the defen-
dant's motion to compel a neuropsychological exam of the
sibling.12 0

In 1994, the Superior Court of the District of Columbia
granted a defendant's motion in Campbell v. Bonner[2' to compel a
clinical interview and I.Q. testing on both the mother and the sib-
ling of the infant-plaintiff. In Campbell, the court recognized that
the requested discovery was not specifically authorized by the stat-
ute allowing for physical and mental examinations of the parties;
however, the court held that the defendants had presented suffi-
cient evidence showing the relevance of discovery by meticulously
describing the role that environmental and genetic factors may
play in developmental deficiencies."2 Moreover, the court allowed
the I.Q. evaluations because it found that the value of the test re-
sults would outweigh the minor intrusion, and because the test re-
sults would be probative on the issue of causation and damages.' 23

The Supreme Court of Wyoming recently allowed expert testi-
mony into evidence on behalf of a plaintiff124 based on Rule 702 of

118 Id. at 466 (holding that the plaintiff sufficiently demonstrated that defendant's psy-
chiatric condition was in controversy and that pharmacy records are not subject to the
physician-patient privilege).

119 See Vincent, 131 F.R.D. at 158.
120 See Steuart v. Nassau Corp., No. 89-8214 (Civ. Dist. Ct. Orleans Par. 1996).
121 See Brief for Defendants/Third-Party Plaintiffs-Respondents on behalf of 302-304

Mott St. Assoc. (citing Campbell v. Bonner, No. 92-7771, at 3-4 (D.C. Super. Ct. Jan. 4,
1994)).

122 Id. at 4.
123 Id. at 5.
124 See also Bunting v. Jamieson, M.D., 984 P.2d 467 (Wyo. 1999). In Bunting, a medical

malpractice action, the plaintiffs (infant-plaintiff and his parents) alleged that the refer-
ring physician's failure to timely refer the infant-plaintiff to a genetic specialist who would
have diagnosed Hurler Syndrome, petitioned for a writ of review of the trial court's motion
in limine excluding the genetic physician's expert testimony on causation. The Wyoming
Supreme Court determined that the district court had misapplied the test established in
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the Federal Rules of Evidence, which is intended to promote ad-
missibility of trustworthy evidence. 125 The Federal Rules of Civil
Procedure, like the New York CPLR § 3101 (a), encourage and pro-
motes fair and liberal discovery in Federal cases. According to a
recent law review article, this decision - which allowed I.Q. evi-
dence and psychological tests of non-parties - has been followed
consistently and routinely by other judges in the District of
Columbia.

126

In Massachusetts, the Housing Court granted a motion to
compel the production of medical records of the parents of a lead-
exposed child for the time period starting from when they learned
of the alleged lead poisoning of the minor plaintiff up until the
time of discovery. 127 In Pennsylvania, a plaintiff was compelled to
submit to an HIV test because the defendants had shown good
cause for the testing.1 21

B. Plaintiffs Allege Racial Bias in Discovery of LQ. Evaluations &
Test Results

One of the claims advanced by plaintiffs is that minority plain-
tiffs are discriminated against when the defendants request I.Q. re-
sults and other familial records. 129 This issue was also addressed in
Andon. ° In Andon, the plaintiff's mother, who was not a party to
the action, had received a limited formal education in Mexico."'
Her employment or academic records were unobtainable and,
since her child (the plaintiff) was an only child, discovery of any
sibling records was also precluded.1 3 2

Daubert v. Merrell Dow Pharmaceuticals, Inc., 43 F.3d 1311, 1315-16 (1995) (a two-part
test articulated by the United States Supreme Court which is a gate-keeping mechanism to
ensure the reliability and relevancy of expert testimony), and it had failed to fully explain
the factors considered and how they were weighed, thus abusing its discretion. This case is
analogous to other cases discussed in this article because the Bunting court held that Dr.
Krivit's genetic expert testimony was directly relevant to whether a delay in diagnosis
caused the infant-plaintiffs harm. For this reason, the Bunting court reversed and allowed
Dr. Krivit's testimony into evidence.

125 FED. R. EXD. 702. "If scientific, technical, or other specialized knowledge will assist
the trier of fact to understand the evidence or to determine a fact in issue, a witness quali-
fied as an expert by knowledge, skill, experience, training, or education, may testify thereto
in the form of an opinion or otherwise."

126 See Wriggins, supra note 67, at 1058.
127 See Coren v. Cardoza, 139 F.R.D. 561 (Mass. Hous. Ct. 1991).
128 See Pett)john v. Goodyear Tire and Rubber Co., et. al., No. CIVA90-CV-2681, 1992

WIL 105162, at *1 (E.D.Pa. Apr. 29, 1992).
129 See Wriggins, supra note 68.
130 See Andon, 690 N.Y.S.2d at 241.
131 See id
132 See id.
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In her Article, Genetics, L Q., Determinism, and Torts: The Example
of Discovery in Lead Exposure Litigation, Ms. Wriggins discussed a con-
troversial book entitled The Bell Curve which analyzes I.Q. differ-
ences relative to many factors, including race and socioeconomic
conditions such as poverty, parenting, and crime. 3 3 It is easy to
misunderstand or misconstrue the text of The Bell Curve as biased
against non-whites. The Bell Curve analyzes intelligence testing data
and illustrates correlations between the testee and these factors.13 4

This Note considers The Bell Curve only for the purpose of discuss-
ing its treatment of statistics and correlations.

The Bell Curve provides statistics involving many non-whites. In
the cases of alleged lead poisoning, it is often minority families who
bring lawsuits against defendant landlords. As a preface to the dis-
cussion of The Bell Curve, it should be noted that the views as ex-
pressed in The Bell Curve, particularly those views that have been
attacked as "eugenic," are not adopted by this Note.

One proposition advanced in The Bell Curve is that poverty
plays a role in a person's intelligence level, and that poverty is asso-
ciated with socioeconomic disadvantages and even more strongly
with cognitive disadvantages. 35 More specific and relevant to this
Note is the issue of poverty among children and the role of the
mother's I.Q.136 Statistics show that there is an increased chance
that a child will end up living in poverty if the child is cared for by a
single mother who has one or more children.1 37 An expert in the
field of lead paint injuries opined that a child's genetic back-
ground, particularly the mother's intelligence, is a strong predictor
of the child's intelligence, and that a child's background reflects
not only the child's genetic endowment, but also the intellectual
stimulation available at home.1 38 Most of the leading experts in
this area generally believe that a child's home environment, in ad-
dition to their genetic make up, affects their cognitive and behav-
ioral development.139

13"3 See generally HERRNSTEIN & MURRAY, supra note 17.
134 Id
1-35 Jana Leslie-Miller, Student Symposium, Responsible Reproduction in the Twentieth Cen-

tur, 8 MD. J. Co.-tm-ip. LEGxL Issuts 123 (1997).
136 Id. at 138. Regarding the correlation between a mother's heritable I.Q. and poverty,

there ms a 70% probability that children with low I.Q.'s were raised in poverty, with the
probability increasing if the mother was separated, divorced, or never married.

1-7 Id. at 139.
138 See Brief for Defendants/Third-Party Plaintiffs-Respondents on behalf of 302-304

Mott Associates, at 8.
139 See Stephen J. Ceci, General Intelligence and Life Success: An Introduction To The Special

Theme, 2 PSVCHOL. PUB. POL'" & L. 403, 403 (1996) (stating "that all serious researchers,
regardless of their theoretical and political proclivities, agree that genes matter in deter-
mining variation in I.Q., but so does the environment").
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C. The Utilization of L Q. Scares in Our Society
I.Q. results are frequently utilized in our society. They serve as

vehicles of success for some, and as stumbling blocks for others.
Some have concluded that a person's I.Q., in addition to educa-
tion, will not only determine what job that person will have, but
that it will impact how well he performs in his job.14

V. EXPANSION OF DIscovERY, NOT SCOPE OF LITIGATION

As previously discussed, the purpose of New York CPLR
§ 3101 (a) is to permit open and far-reaching pretrial discovery in
order to afford both plaintiffs and defendants an opportunity to
effectively present their case. New York's open disclosure policy
was intended to advance the progress of a trial by leveling the play-
ing field. The cases being decided by the Second Department are
consistent with New York's broad and liberal discovery policy.

The decisions that correspond with liberal discovery should be
allowed and expanded. The disparity in different Departments'
decisions create an injustice to parties who have to appeal cases to
the First Department. As discussed, many courts already permit
the discovery of non-party I.Q. tests and medical records.

The only party disadvantaged under the current New York
holdings, at least in cases that are to be appealed to the First De-
partment, is the defendant. Under the law, plaintiffs are allowed to
allege "facts" in the complaint, and these pleadings are seen in a
light most favorable to the plaintiff. Defendants in civil cases, par-
ticularly in tort suits such as the lead poisoning cases, are often
denied access to relevant information that could be dispositive of
the trial's outcome.

One solution is to permit the discovery of all relevant records
in order for the defendant to prepare a vigorous defense. Relevant
records in a lead poisoning dispute include the infant-plaintiff"s
sibling's medical and academic records, the infant-plaintiff's
mother's medical records (during the relevant time period of
pregnancies of all children, including abortions), academic and
employment performance records (if found relevant by the court),

140 See Rex D. Khan, Note, The Variable Up-front Per Capita Visa Tax: A Contractual Approach
to Immigration Law, 13 GEO. IMMIGR. L.J. 409, 422 (1999) (stating that "different levels of
education lead to different levels ofjobs [...] but within each job level, a worker's produc-
tivity is no longer governed by the worker's educational level; instead, productivitv gener-
ally depends on the worker's intelligence. A smarter worker remains more productive than
a less intelligent worker even after years on the job. This intelligence-based disparity in
productivity does not converge through work training over time. In short, intelligence
makes a person more productive independent of that person's education or training").
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and I.Q. test results of all siblings and of the parents. This proposal
satisfies the discovery practices of New York and promotes fairness
to all parties. Discovery of these types of records is consistent with
liberal discovery and expanding pretrial discovery to include them
should be allowed.

On several occasions, the Appellate Division, Second Depart-
ment, has employed an effective method of disclosing these
records. The Second Department compelled production of cer-
tain relevant records but directed an in-court review and redacted
any privileged material prior to disclosure to the opposing party.
In Moores v. City of Newburgh School District14' the Court permitted
discovery of disciplinary records because the plaintiffs were re-
quired to show that the defendant school district had knowledge of
a particular student who injured the infant-plaintiff. Without the
disciplinary records, the plaintiffs did not have access to material
information which might have allowed them to prove such notice.
This is one example of how this production benefited the plaintiff.

In another case, the Appellate Division, Second Department,
compelled the plaintiff to provide authorizations for disclosure of
the medical and academic records of the plaintiffs brother.'42

Again, the father was a named plaintiff in the action, but the plain-
tiff suing to recover damages in this medical malpractice action was
the infant. 143

In Baldwin v. Franklin General Hospital, the court reiterated that
the plaintiff's brother's academic records were relevant to the de-
fense of this action.'44 This case is especially relevant to my point
of permitting discovery of all relevant records because the appel-
lants stated that their reason for seeking discovery of the academic
records was to establish a defense that the injuries sustained by the
plaintiff had a genetic cause. 4 ' The Baldwin court permitted the
discovery and found that the appellants adequately demonstrated
that the discovery sought would result in the disclosure of relevant

141 213 A.D.2d at 528.
142 S e Baldwin v. Franklin General Hospital,151 A.D.2d at 533 (finding that review of

the plaintiff's brother's records in camera was appropriate).
143 hM (citing Herbst v. Bruhn, 106 A.D.2d at 546). A neuropsychological evaluation of

the infant-plaintiff indicated that "the family history indicated that the mother admitted
her own learning problems during the early grades and a maternal uncle showed similar
learning difficulties." The court held that Mrs. Herbst did not waive the physician-patient
privilege with respect to her own medical history by acting in a representative capacity
where her infant son was the party in interest; however, it also found that discovery of the
maternal records pertaining to the period when the infant-plaintiff was in utero was
discoverable.

144 Id.
145 1&
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evidence or was reasonably calculated to lead to the discover, of
information bearing on the defense of the claims made by the in-
fant-plaintiff.146

The courts' reasoning in these cases has a common theme.
These courts have allowed discovery where the moving party seek-
ing evidence adequately demonstrated that the discovery sought
would result in the disclosure of relevant evidence or discovery of
information bearing on the defense of the claims made by the in-
fant-plaintiff.'47 Allowing discovery of academic, medical, and I.Q.
records in cases where the suit is brought by the infant-plaintiff's
parent or guardian is not materially different from allowing discov-
ery of these records where the infant-plaintiff is named alone. It
simply will not open the floodgate or enlarge the scope of litiga-
tion. It will merely facilitate meaningful and productive pretrial
discovery.

Where courts have declined discovery of records in cases
where the infant-plaintiffs parent or guardian is also a named
party, the argument most often articulated is that the parent or the
guardian of the infant-plaintiff did not put their own history at is-
sue. 148 However, it is their history, and often the histories of the
siblings, that contain critical and dispositive information. The Sec-
ond Department has since moved toward more liberal discovery in
Salkey v. Mott,4' by ordering a mother who alleged an exposure to
lead-based paint to appear for an I.Q. evaluation.

Arguably, most injuries can have more than one source of cau-
sation. In fact, a plaintiff's injuries in a lead poisoning case could
be the result of one source and worsened by environmental condi-
tions. 5 For example, in lead paint cases where there are alleged

146 Id
147 See Baldwin, 151 A.D.2d at 533.
148 See Herbst, 106 A.D.2d at 547 (finding that Mrs. Herbst did not waive the physician-

patient privilege with respect to her own medical history by acting in a representative ca-
pacity on behalf of her son). The Herbst court cited Scharlack v. Richmond Mein. Hosp., 102
A.D.2d 886, 888 (N.Y. App. Div. 2d Dept.1984), which stated that:

A representative plaintiff [...] is not comparable to a party who has brought a
personal injury or medical malpractice action on his own behalf and who is,
thus, deemed to have waived the physician-patient privilege with respect to his
own medical history and records by placing his physical and mental condition
directly in issue in the litigation.

149 237 A.D.2d at 504.
150 HSDB, National Library of Medicine, available at http://wwv.tox net.nlm.gov/cgi-

bin/sis/search/f?/temp/-AAA4PaWdQl (last visited Aug. 27, 2000). General lead expo-
sure occurs from ambient air especially in areas with high automotive traffic and sites near
industrial sources, these sources include air from combustion of lead containing auto ex-
hausts or industrial emissions. The highest intake of lead is from food and water. Concen-
trations in food may be elevated due to surface contamination of fresh fruit and vegetables.
Food in soldered-tin cans may contain particularly high levels of lead. Poor personal hy-
giene may considerably increase total exposure mainly by the oral route. Even in older
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decreased intelligence and impaired neurological or behavioral de-
velopment, there could be and probably is something in the family
history that would speak directly to the allegation.15 a If there is a
pattern of low I.Q.s in the infant-plaintiffs family history, shouldn't
the defendants being accused of causing the low I.Q. be allowed to
discover this pattern?

There are ways to permit discovery of all relevant records, in-
cluding I.Q. test results, and medical and academic records while
balancing the interests of the parties involved. This Note makes
the following suggestions to open pretrial discovery consistent with
the New York CPLR § 3101 (a). First, as the Court of Appeals held
in Andon, the courts consider each discovery request on a case-by-
case basis. By considering each case on its independent merits, a
court can weigh the probative value of permitting discovery of the
requested information. This is also consistent with the current ap-
proach because the probative value is similar to the standards of
"sufficiently related to the issues" and "material and necessary" al-
ready in place.152 Should a court find that the I.Q. test results or
the medical records are irrelevant or more prejudicial than proba-
tive, the discovery of the specific request should be denied at that
time. The current per se ban on relevant discovery precludes a fair
and meaningful defense.

Second, the courts could allow discovery of I.Q. test results or
the medical records under in camera review. This would allow a
court to analyze the evidence in question and rule on discovery

inner city homes, the lead level necessary - to be considered a contaminated source -
would have to fall within the range of 33 to 486 micrograms of lead per square foot.

151 NATIONAL INSTITUTE OF MENTAL HEALTH, LEAmING DISABILITIES (1993), available at
http://wv.nimh.nih.gov/publicat/learndis.pdf. A leading theory is that learning disabili-
ties stem from subtle disturbances in brain structures and functions. The mother's medi-
cal records could provide relevant information of physical causes other than that alleged in
the complaint. For example, the brain development of a fetus is vulnerable to disruptions
throughout pregnancy. If the disruption occurs early, the infant may be born with wide-
spread disabilities and possibly mental retardation. If the disruption occurs later, it may
show up as learning disorders. Further, NIMH states that the fact that learning disabilities
tend to run in families indicates that there may be a genetic link. For example, children
who lack some of the skills needed for reading, such as hearing the separate sounds of
words, are likely to have a parent with a related problem. Possibly what is inherited is a
subtle brain dysfunction that can in turn lead to a learning disability. An alternate expla-
nation for learning disabilities that run in families is that some learning difficulties may
actually stem from the family environment. For example, parents who have expressive
language disorders might talk less to their children, or the language that they use may be
distorted. A mother's medical history is also important to discover tobacco, alcohol, and
other drug use, many of which pass directly to the fetus. Alcohol, in particular, may distort
developing neurons, influence the child's development, and lead to problems with learn-
ing, attention, memory, or problem solving. Other complications during the delivery are
also relevant - such as a twisted umbilical cord that temporarily cuts off oxygen to the fetus
- which can impair brain functions and lead to learning disabilities.

152 See Baldwin, 151 A.D.2d at 534.
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issues after being apprised of all facts. Several courts, including the
Second Department of New York, have taken this approach and
have only allowed discovery of the relevant portions of records nec-
essary for litigation.153

If alternate causes are discovered, it may assist in settlement
negotiations. The Wriggins approach favors expediency over fair-
ness and justice for defendants who may be falsely accused of caus-
ing injury."' A defendant who is falsely accused suffers injury to
their reputation in the process and is also forced to expend sub-
stantial amounts of money to defend the lawsuit. The Court of Ap-
peals recently decided the Andon case, choosing not to enlarge the
scope of litigation and address only the merits of Andon, leaving
open the troublesome disparities between the two New York Appel-
late Courts.

CONCLUSION

In keeping with the essence and purpose of New York's policy
of liberal discovery, medical records and I.Q. test results of non-
parties should be included once such records are shown to be rele-
vant and material to the litigation. Permitting a plaintiff to allege
that a defendant is the sole cause of his or her injury, but preclud-
ing the defendant from making a pertinent discovery of records, is
a serious injustice to the defendant.

Permitting medical records and I.Q. test results of non-parties
to be deemed discoverable does not automatically warrant a victory
for a defendant. Rather, it could show that the defense theory is
moot and that there is no evidence of alternate causation. This
Note takes the position that it is inappropriate and inconsistent to
have a per se rule prohibiting discovery of these records which
would likely be relevant and dispositive to the case. Based on the
most recent Andon decision, for the moment and hopefully indefi-
nitely, the New York Court of Appeals agrees.

153 See Davis, 226 A.D.2d at 419 (holding that defendant had sufficiently established
records were relevant and permitted discovery of material information regarding plaintiffs'
non-part), siblings reviewed in camera by the trial court and redacted privileged material
prior to defendant gaining access).

154 See Wriggins, supra note 67, at 1060.
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