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BARRIERS TO FREEDOM: CONTINUED FAILURE OF
U.S. IMMIGRATION LAWS TO OFFER EQUAL

PROTECTION TO IMMIGRANT BATTERED WOMEN

KATERINA SHAW*

INTRODUCTION

Domestic violence victims constitute a significant proportion of crime
victims in the United States. 1 Most of the victims of domestic violence are
women.2 It has been estimated that a woman is beaten approximately every 7.4
seconds by her male partner.3 Among the victims of domestic violence, the most
vulnerable group is immigrant4 battered women. 5  Research shows that a
significantly greater number of immigrant women are abused by their spouses than
women in the general population in the United States.6

Before the enactment of the Violence Against Women Act ("VAWA")7 in
1994, immigration law provided little protection to immigrant battered women.

* J.D. Candidate, Benjamin N. Cardozo School of Law, 2009. The author wishes to thank Careen B.
Shannon, Adjunct Professor of Immigration Law at Benjamin N. Cardozo School of Law, for her
invaluable input and advice. The author also wishes to thank Anthony P. Shaw for his insight,
commentary, and encouragement. Finally, the author wishes to thank the editors and staffers of Cardozo
Journal of Law and Gender for their support and hard work.

I FAMILY VIOLENCE PREVENTION FUND, THE FACTS ON DOMESTIC VIOLENCE,
http://endabuse.org/userfiles/file/Children-andFamilies/DomesticViolence.pdf (last visited Aug. 16,
2007) (stating that in 2001, intimate partner violence made up twenty percent of violent crimes against
women and that approximately one third of women in America have been abused by their spouse or
boyfriend at some point during their lives).

2 Id. (stating that in 2001, women accounted for 85% of victims of domestic violence).
3 Athealth.com, Domestic Violence Fact Sheet, http://www.athealth.com/Consumer/Disorders/

DomViolFacts.html (last visited Jan. 20, 2008).
4 U.S. immigration law draws a distinction between immigrant and non-immigrant categories. As

described by the Immigration and Nationality Act ("INA"), "immigrant" means any alien lawfully
admitted in the U.S. to remain there permanently, and "non-immigrant" means a person who is lawfully
admitted in the U.S. and has a temporary authorization to stay. See Immigration and Nationality Act
(INA) of 1952 § 101(a)(15), 8 U.S.C.A. § I 101(a)(15) (2006). In this Note the term "immigrant" is used
to refer to any person lawfully present in the United States who is not a U.S. citizen. The term
"undocumented immigrant" is used here specifically to refer to immigrants who are unlawfully present
in the U.S.

5 Amy Gottlieb, The Violence Against Women Act: Remedies for Immigrant Victims of Domestic
Violence, N.J. LAWYER, Apr. 2004, at 18 (stating that domestic violence is terribly exacerbated in these
situations).

6 Kerry Abrams, Immigration Law and the Regulation of Marriage, 91 MINN. L. REV. 1625, 1696
(2007).

7 Pub.L. No. 103-322, 108 Stat. 1902 (1994).
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Prior to VAWA, the only two choices that immigrant battered women had were
either to face deportation if they chose to end the relationship or to remain in the
relationship and suffer the abuse.8 The enactment of VAWA, apart from its larger
purpose to attempt to end violence against women, was aimed at resolving this
problem.9 One of the purposes of VAWA was to help immigrant victims of
domestic abuse obtain permanent resident status independently of their abuser,
through a self-petition.' 0 However, VAWA of 1994 failed to address some very
important problems. For instance, the Illegal Immigration Reform and Immigrant
Responsibility Act of 1996 ("IIRIRA") made a conviction for domestic abuse by an
immigrant a deportable offense. The legislation thus made it impossible for an
abused immigrant woman whose immigrant husband was convicted and
subsequently deported for abusing her to self-petition."I VAWA of 2000 and
VAWA of 2005 closed off many of the loopholes created by VAWA of 1994 and
provided further relief to immigrant battered women. 12

This Note discusses immigration-related barriers faced by three groups of
battered women: immigrant women who were lawfully admitted and have
authorization to stay in the U.S., undocumented immigrant women who came to the
U.S. unlawfully or who have overstayed the period of their authorized stay, and
immigrant women who have committed or are being accused of having committed
crimes related to their unique situation, such as falsification of employment
documents to gain financial independence from their abuser. This Note argues that
the current immigration laws, as they relate to victims of domestic violence, are
inadequate in two ways. First, although VAWA has been an important stepping
stone in the realm of immigration law and domestic abuse, it does not treat the
three groups of immigrant battered women equally. As a consequence, the level of
protection offered to the three groups varies greatly, resulting in disparate treatment
of battered women seemingly in the same circumstances except for their
immigration status. Second, the immigration protections offered even to those
immigrant battered women that do qualify under VAWA still remain imperfect.
Specifically, the evidentiary burden still remains out of reach for many immigrant
battered women, and the law does not take into account many of the non-legal
barriers that are faced by them.

Part I of this Note discusses the incidence of abuse among immigrant women,
noting that abuse occurs more frequently among this group in comparison to other
groups of battered women in the United States. Part II discusses immigration law

8 See infra Part I1.

9 Indira K. Balram, The Evolving, Yet Still Inadequate, Legal Protections Afforded Battered
Immigrant Women, 5 U. MD. L.J. RACE, RELIGION, GENDER & CLASS 387, 387 (2005).

10 Laura Jontz, Eighth Circuit to Battered Kenyan: Take a Safari-Battered Immigrants Face New
Barrier When Reporting Domestic Violence, 55 DRAKE L. REV. 195, 211 (2006).

11 Janet Calvo, A Decade of Spouse-Based Immigration Laws: Coverture's Diminishment, But Not
Its Demise, 24 N. ILL. U. L. REV. 153, 179-80 (2004) [hereinafter Calvo 1].

12 Jontz, supra note 10, at 213-15.
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as it relates to battered women before the enactment of VAWA. Part III discusses
the relevant VAWA provisions. Part IV discusses the application of some of the
current immigration laws to the three groups of battered women. Part V argues that
immigrant women who are lawfully present in the United States and undocumented
immigrant battered women should be treated equally. Part VI brings to light some
of the non-legal barriers immigrant battered women face, which hinder their ability
to take advantage of the legal remedies that may be available to them.

I. INCIDENCE OF ABUSE AMONG IMMIGRANT WOMEN

Immigrant women are a particularly vulnerable group of domestic violence
victims due to the unique nature of their situation-the dependence of their
immigration status on that of their abuser. 13 An abusive husband may easily use
his spouse's immigration status, or lack thereof, as a means of control and
repression. 14 Research shows that immigrant battered women stay longer in an
abusive relationship and sustain greater physical and psychological abuse than
other battered women in the United States. 15 Further, the incidence of domestic
abuse among immigrant women is much higher than that among other victims of
domestic abuse. 16

Studies show that the incidence of domestic violence either begins or
increases once a couple immigrates to the United States. For example, in a study
conducted by the Immigrant Women's Task Force of the Coalition for Immigrant
and Refugee Rights and Services-which surveyed immigrant Latina and Filipina
women-forty-eight percent of the women reported that the level of domestic
violence escalated after their immigration to the United States. 17 This may be
partially attributable to the fact that women in traditional marriages-where the
woman stays at home-often must find work after immigrating to the United States
to ensure the family's financial survival. This significantly upsets the power
balance between the couple because the woman becomes more independent when
she has her own source of income.1 8 The newly gained independence results in

13 Giselle Aguilar Hass et al., Battered Immigrants and U.S. Citizen Spouses, LEGAL MOMENTUM,
Apr. 24, 2006, at 2-3, available at http://www.legalmomentum.org/assets/pdfs/
wwwbatteredimmsanduscspouses.pdf.

14 FAMILY VIOLENCE PREVENTION FUND, THE FACTS ON IMMIGRANT WOMEN AND DOMESTIC

VIOLENCE, http://endabuse.org/userflies/file/Children andFamilies/lmmigrant.pdf (last visited Oct. 20,
2007).

15 Hass et al., supra note 13, at 2.
16 Id. But see Rui Kaneya, At Any Price: Marriage and Battered Immigrant Women, CHICAGO

REP., Mar. 2002, http://www.chicagoreporter.com/index.php/c/Cover -Stories/d/At-Any-Price:-
Marriage and BatteredImmigrant-women (stating that "when it comes to immigrant women, finding
accurate domestic violence data is nearly impossible, since few studies have sampled a large enough
number of immigrants to estimate the prevalence of partner abuse").

17 Mary Ann Dutton, Leslye E. Orloff & Giselle Aguilar Hass, Characteristics of Help-Seeking

Behaviors, Resources and Service Needs of Battered Immigrant Latinas: Legal and Policy Implications,
7 GEO. J. POVERTY L. & POL'Y 245, 250 (2000).

18 Hass et al., supra note 13, at 5-6.
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increased efforts on the part of the husband to attempt to control his wife through
means of violence and abuse. 19 The abuse may also be triggered or exacerbated
upon couple's immigrating to the United States because of the stress of living in an
unfamiliar country and working at low-paying jobs. 20

A study conducted by Ayuda,2 1 which surveyed immigrant Latina women
from the Washington D.C. metropolitan area, found no significant differences
between the immigration status of a woman-whether she was a lawful permanent
resident, had temporary status, or was undocumented-and the incidence of
domestic violence.22 However, the study found that the immigrant women who
were physically or sexually abused also had high rates of immigration-related
abuse. 23 The immigration-related abuse involved threats of deportation, refusal to
file papers, and threats to call immigration authorities. 24

The Ayuda study also found that whether the abuser is foreign-born or born
in the United States is not a significant factor in the incidence of domestic abuse.25

However, when these men marry foreign women, the rate of occurrence of
domestic violence is three times higher than the rate of domestic violence in the
general population in the United States.26 Further, the study found that the fear of
being reported to immigration authorities and the fear of deportation were the
primary reasons which kept battered immigrant women from seeking the help they
needed. 2 7  In another study conducted by the National Institutes of Justice
involving battered immigrant women, sixty-five percent of the one-hundred-and-
fifty-seven women surveyed reported that their abuser threatened to deport them.28

II. SPOUSE-BASED IMMIGRATION PRIOR TO VAWA

Until the 1990s, the legal status of immigrant women was largely in the
hands of their spouses, and the immigrant battered women could not petition for
their legal status on their own. As a result, this circumstance placed tremendous

19 Anita Raj & Jay Silverman, Violence Against Immigrant Women: the Roles of Culture, Context,
and Legal Immigrant Status on Intimate Partner Violence, 8 VIOLENCE AGAINST WOMEN 367, 369
(2002), available at http://vaw.sagepub.com/cgi/content/abstract/8/3/367.

20 Daniel Gonzales, Domestic Abuse Rises Among Illegal Immigrants, USA TODAY, Mar. 1, 2005,
available at http://www.usatoday.com/news/nation/2005-03-0 1-abuse-x.htm?csp=36.

21 Ayuda, which means "help" in Spanish, is a non-profit organization whose mission is to protect
the legal rights of low-income immigrant population in the Washington D.C. area. For more
information about Ayuda, see http://www.ayudainc.org.

22 Dutton, supra note 17, at 292.
23 Id.
24 Id.

25 Hass et al., supra note 13, at 5.
26 Id.
27 Dutton et al., supra note 17, at 293 (stating that 21.7% of the surveyed battered immigrant

women listed fear of being reported to immigration as their primary reason for remaining in the abusive
relationship).

28 Hass et al., supra note 13, at 3.
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power in the hands of the abusive spouse. 29 This section documents the history of

immigration law as it relates to spouse-based immigration, including the evidence

of coverture in early immigration law, the enactment of Immigration and
Nationality Act of 1952, the subsequent legislation before VAWA, and the

procedures for spouse-based immigration currently in place.

A. Early Immigration Law

Early immigration law grew out of notions of coverture and chastisement that
were present in the early English and American common law. 30 Under the doctrine
of coverture, a woman was under the protection or "cover" of her husband and her
legal identity was "consolidated or subsumed into that of her husband," effectively

making the married couple one person in the eyes of the law.3 1 That one person,

however, was the husband. 32 The doctrine of coverture prohibited married women

from entering into contracts, from owning property, from being a party to a lawsuit

in a court of law, and from having any custody rights, as the husband was the sole

guardian of the married couple's children. 33

From this doctrine grew the notion of male domination and control within the

marriage. 3 4 Some scholars argue that the doctrine of coverture also gave rise to the

husband's right to chastise his wife because the "control over activity, livelihood,

and children established by coverture carried with it the power to enforce that

control."'35 There are some early court decisions which seem to recognize the

husband's right to chastise his wife. 3 6

29 Abrams, supra note 6, at 1695.
30 See, e.g., Janet M. Calvo, Spouse-Based Immigration Laws: The Legacies of Coverture, 28 SAN

DIEGO L. REv. 593, 600 (1991) [hereinafter Calvo 2]. See also Leslye E. Orloff & Janice V. Kaguyutan,
Offering a Helping Hand: Legal Protections for Battered Immigrant Women: A History of Legislative
Responses, 10 AM. U.J. GENDER SOC. POL'Y & L. 95, 100 (2001).

31 Katherine M. Schelong, Domestic Violence and the State: Responses to and Rationales for

Spousal Battering, Marital Rape & Stalking, 78 MARQ. L. REv. 79, 85 (1994); Morgan Lee Woolley,
Marital Rape: a Unique Blend of Domestic Violence and Non-marital Rape Issues, 18 HASTINGS
WOMEN'S L.J. 269, 275 (2007).

32 U.S. v. Yazell, 382 U.S. 341, 361 (1966) (Black, J., dissenting).
33 Calvo 2, supra note 30, at 596-97.
34 Id. at 597.
35 Id.
36 See, e.g., Bradley v. State, I Miss. 156, 156 (1824) (stating that a husband is permitted to

"exercise the right of moderate chastisement, in cases of great emergency, and use salutary restraints in
every case of misbehaviour, without being subjected to vexatious prosecutions, resulting in the mutual
discredit and shame of all parties concerned."); State v. Black, 60 N.C. 262, 262 (1864) ("a husband is
responsible for the acts of his wife, and he is required to govern his household, and for that purpose the
law permits him to use towards his wife such a degree of force as is necessary to control an unruly
temper and make her behave herself .... ); see also State v. Rhodes, 61 N.C. 453, 459 (1868) (holding
that the court "will not interfere with family government in trifling cases"). But cf Fulgham v. State, 46
Ala. 146, 147 (1871) (holding that a man has no right to chastise his wife). Both Black and Rhodes
were subsequently overruled by State v. Oliver, 70 N.C. 60 (1874).
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Early U.S. immigration laws incorporated the doctrine of coverture by giving
control and power to the husband over the wife's immigration status.37 This is
exemplified by an old immigration statute, under which a foreign woman who
married a U.S. citizen acquired U.S. citizenship, but a U.S. citizen woman who
married a foreign man automatically lost her U.S. citizenship and was instead
forced to acquire citizenship of her husband's domicile. 38 Furthermore, U.S.
citizen and lawful permanent resident husbands had exclusive control over the
immigration status of their wives.39 For example, legislation passed in 1921
established an immigration quota system; under this legislation, the wives of the
U.S. citizens were exempt from the quota system, but only if their citizen husbands
filed a petition for them.40

B. Immigration and Nationality Act of 1952

The enactment of the Immigration and Nationality Act of 1952 ("INA") has
laid the groundwork for the immigration laws presently in place. 4 1 The INA also
attempted to resolve the issue of gender-bias in immigration law.42 However, this
attempt primarily resulted in merely changing the wording of the statute from the
word "wife" or "husband" to the word "spouse." 43  The notions of coverture
remained unchanged. The INA still required the citizen or lawful permanent
resident spouse to file a petition for the immigrant spouse, in order for the latter to
gain legal status based on the marriage. 44 Thus, if an immigrant spouse divorced or
abandoned her U.S. citizen or lawful permanent resident spouse-regardless of
whether he abused her-she was left with no status and became deportable.

C. Other Legislation before VA WA

The Immigration Marriage Fraud Amendments of 1986 ("IMFA") further
exacerbated the situation for immigrant battered women by significantly enhancing
the control of the U.S. citizen or lawful permanent resident spouse over the
immigrant spouse's status.45 This legislation, concerned with instances of fraud in
marriages between a U.S. citizen or legal permanent resident and a foreigner,
created a presumption that all such marriages were fraudulent.46 The burden was
on the couple to prove that the marriage was bona fide. As a result, the IMFA

37 Calvo 2, supra note 30, at 600.
38 Orloff& Kaguyutan, supra note 30, at 100-01.
39 Calvo 2, supra note 30, at 601.
40 Id. at 602. See Act of May 19, 1921, ch. 8, § 2(a), 42 Stat. 5.
41 Calvo 2, supra note 30, at 603-04.
42 Id.
43 Id.
44Id.

45 Orloff& Kaguyutan, supra note 30, at 101-02.
46 Id.
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created a conditional residency requirement for all immigrant spouses. 47 The
condition was removed only if the immigration agency was satisfied that the
marriage was bona fide. 48 The conditional residency requirement is still in effect

today.
49

The passage of the Immigration Act of 1990 attempted to alleviate the

problem by creating what is commonly referred to as the "battered spouse

waiver." 50 The congressional intent behind the passage of the Immigration Act

was to protect and ensure the safety of immigrants who have been victims of

domestic abuse.5 1 This Act, however, fell short of its purpose as it only applied to

situations in which the U.S. citizen or permanent resident spouse had already filed

an application on behalf of the immigrant spouse for permanent residency, the

conditional residency was obtained, but conditions were not yet removed.52 The

Act did not apply to an immigrant spouse whose spouse failed to file for

conditional residency altogether.53 Further, the Act imposed evidentiary burdens

which were very difficult, if not impossible, to meet for most persons attempting to

get the battered spouse waiver. 54 For example, a battered woman seeking the

waiver was required to provide expert testimony from such sources as the police, or

medical and social services personnel. 55 Also, if a battered woman claimed mental

cruelty, she had to produce an evaluation "of a professional recognized by the

Service as an expert in the field." 56

D. Current Spouse-Based Immigration Procedures

Under the current spouse-based immigration provisions, a person married to a

U.S. citizen or a lawful permanent resident is eligible to become a lawful

permanent resident and eventually a citizen herself.57 In order for an immigrant

spouse of a U.S. citizen or a lawful permanent resident to gain status of a legal

resident, her spouse must file a petition on her behalf.58 The petition of the U.S.

citizen or lawful permanent resident spouse is still the primary way to obtain
immigrant status under spouse-based immigration.

47 Id.
48 Id.
49 Calvo 1, supra note 11, at 155-56.
50 FAMILY VIOLENCE PREVENTION FUND, BACKGROUND ON LAWS AFFECTING BATTERED

IMMIGRANT WOMEN, http://endabuse.org/content/actioncenter/detail/754 (last visited Oct. 22, 2007).
See Immigration Act of 1990, Battered Spouse or Child Waiver of the Conditional Residence
Requirement, Pub. L. No. 101-649, § 701, 104 Stat. 4978, 5085 (1990).

51 Oropeza-Wong v. Gonzales, 406 F.3d 1135, 1144 (9th Cir. 2005).
52 Id.
53 Id.
54 Id.
55 Id.
56 Oropeza-Wong, 406 F.3d at 1144. See also 8 C.F.R. § 216.5(e)(3)(iv) (1993).
57 Calvo 1, supra note 11, at 155-56.
58 Immigration and Nationality Act (INA) of 1952 § 154(a)(1)(A)(i), 8 U.S.C. § 1154(a)(1)(A)(i)

(2006).
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After the couple gets married and the petition is filed, the immigrant spouse
gains a conditional permanent resident status for a period of two years. 59 In order
to remove that condition, a couple must jointly file a petition within a ninety-day
period before the expiration of the two-year conditional residency grant.60 If a
petition is not filed, if the marriage is terminated, or if it is found that the marriage
was not entered into in good faith, the permanent resident status of the immigrant
spouse is terminated and she becomes subject to a removal proceeding, unless she
qualifies for certain waivers. 6 1

III. VIOLENCE AGAINST WOMEN ACT

A. Legislative History and Purpose

The larger goal of VAWA was to prevent violence against all women in the
United States. 62 In passing VAWA, however, Congress also intended to remedy
the inherent inequalities present in the U.S. immigration law with respect to
battered women.63 Congress included certain VAWA provisions specifically for
the protection of the battered immigrant spouse based on the findings that

[d]omestic battery problems can be terribly exacerbated in marriages where
one spouse is not a citizen, and the non-citizens [sic] legal status depends
on his or her marriage to the abuser. Current law fosters domestic violence
in such situations by placing full and complete control of the alien spouse's
ability to gain permanent legal status in the hands of the citizen or lawful
permanent resident spouse .... Consequently, a battered spouse may be
deterred from taking action to protect himself or herself, such as filing for a
civil protection order, filing criminal charges, or calling the police, because
of the threat or fear of deportation. 64

These congressional findings were based on testimony at congressional hearings,
reported case studies, and the survey conducted by Ayuda.65  Congress also
recognized that past immigration laws "have resulted in governmental harm, rather
than help, for survivors of domestic violence." 66

Another goal of VAWA was to establish collaboration between the
governmental agencies and the private agencies in order to aid victims of domestic

59 Calvo 1, supra note 11, at 157.
60 8 U.S.C. § 1186(a)(1) (2000).
61 Id.
62 Sarah M. Wood, VAWA 's Unfinished Business: the Immigrant Women Who Fall Through the

Cracks, II DUKE J. GENDER L. & POL'Y 141, 145-46 (2004).
63 Id.
64 H.R. REP. No. 103-395, at 26 (1993).
65 See Hass et al., supra note 13. See also H.R. REP. No. 103-395, at 26 (1993) (stating that,

according to the Ayuda study, the rate of domestic violence among immigrant Latina women married to
U.S. citizens or lawful permanent residents was 77%; in 69% of these cases, the spouse had not filed a
visa petition on the behalf of the abused immigrant spouse).

66 Hemandez v. Ashcroft, 345 F.3d 824, 838-39 (9th Cir. 2003).
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abuse. 67  The intention was to create new programs and policies, such as
community-based services, employment training, transitional housing, as well as to

provide qualified and trained officers and social workers to help victims of

domestic violence.68 However as will be discussed later, these tools, which are

essential for domestic violence victims to gain independence from their abuser,

remain out of reach for many immigrant battered women.

B. VAWA of 1994

VAWA of 1994 contained three provisions, known collectively as Subtitle G,

that specifically addressed the problems faced by immigrant battered women and
children.69 These provisions constituted a major breakthrough in spouse-based

immigration law. One of the major breakthroughs was the ability for the immigrant

battered women to self-petition independently for their immigration status.70 The

second major breakthrough provided by VAWA was the lowering of the

evidentiary burden under the self-petition. 7 1 Finally, the third major breakthrough
was the provision that created the possibility of suspension of deportation for

immigrant battered women and children.72 Under VAWA of 1994, a woman filing

a self-petition had to prove that: (1) she married her abuser in good faith; (2) her

abuser is a U.S. citizen or a lawful permanent resident; (3) she resided with him in
the United States; (4) during the marriage, either she or her child had been battered

or subject to extreme cruelty perpetrated by the spouse; (5) she is of good moral
character; and (6) her deportation would result in extreme hardship to either herself

or her children.
73

Despite its benefits, however, VAWA of 1994 contained many inadequacies.

These inadequacies included the inability of an immigrant battered woman to file a

self-petition if she divorced her abuser prior to filing it, the complexity of proving
"extreme hardship," and the difficulty of meeting the "good moral character"

requirement which barred access to self-petitions for women who were convicted

of crimes when they acted in self-defense of the abuse or faced certain

counterclaims by their abuser.74 VAWA of 1994 created another caveat: if a
woman married to a lawful permanent resident filed charges of domestic abuse

against him, and he was convicted and deported, she could not self-petition because
of the loss of her spouse's immigration status. 75

67 146 CONG. REC. S10164-02, S10170 (Oct. 11, 2000) (statement of Sen. Kennedy).
68 Id.
69 Deanna Kwong, Removing Barriers for Battered Immigrant Women: A Comparison of

Immigrant Protections Under VA WA I & 1!, 17 BERKELEY WOMEN'S L.J. 137, 143-44 (2002).
70 Id. See also Wood, supra note 62.
71 Kwong, supra note 69.
72 Wood, supra note 62.
73 See 8 U.S.C. § 154(a)(1)(A) (2000); see also Kwong, supra note 69, at 143-44.
74 See generally Kwong, supra note 69.
75 Id. at 145.
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C VA WA of 2000

VAWA of 2000 remedied some of the inadequacies of VAWA of 1994. For
instance, VAWA of 2000 allowed divorced women and widows to self-petition
within two years of divorce or death. 76 However, in the case of divorce, the
petitioner had to prove that the divorce was the result of the abuse. 77 If the batterer
lost his permanent residency due to a conviction arising from the abuse, VAWA of
2000 made it possible for the battered immigrant woman to self-petition, provided
that the batterer lost his status within two years of the filing.78 VAWA of 2000
also eliminated the extreme hardship requirement of VAWA of 1994, thus lowering
the battered immigrant woman's evidentiary burden. 79

Additionally, VAWA of 2000 created a new visa category, called the "U"
visa, designed to confer a legal residency status on individuals who aid in
investigation and prosecution of cases of domestic violence as well as other
crimes. 80 The creation of the U visa is particularly important because it allows a
different pathway to a lawful immigration status for those immigrant battered
women who would otherwise be unable to obtain such status through VAWA self-
petition.8 1 A U visa, however, is a temporary nonimmigrant visa and does not lead
to lawful permanent residency status.82 Also, despite the initial introduction of the
legislation in 2000, Congress did not authorize the issuance of the U visas until
October 17, 2007.83

The U visa was intended to strengthen the ability of law enforcement to
investigate and prosecute cases of domestic abuse, as well as to offer protection to
immigrant victims of such crimes. 84 In order to obtain a U visa, an individual must
fulfill four statutory requirements: (1) she must have suffered physical or mental
abuse as a result of a criminal activity; (2) she must have information about the
criminal activity of which she has been a victim; (3) she must be of assistance to a
law enforcement official or a prosecutor, a judge, the Department of Homeland
Security or other Federal State or local authority, which is investigating or
prosecuting the criminal activity; and (4) the criminal activity must have violated

76 Wood, supra note 62, at 148.
77 Id.
78 Id.
79 Jontz, supra note 10, at 213-14.
80 Kwong, supra note 69, at 149-50.
81 Id.
82 See 8 U.S.C. § 101(a)(15)(u) (2008); see generally 8 U.S.C. § l101(a)(15) (setting out

provisions for nonimmigrant visa classifications).
83 Press Release, U.S. Citizenship and Immigration Services, USCIS Update: New Rule for

Nonimmigrant Victims of Criminal Activity Goes into Effect Tomorrow, (Oct. 16, 2007),
http://www.uscis.gov/files/pressrelease/UvisaReminderl 60ct07.pdf

84 Press Release, U.S. Citizenship and Immigration Services, Fact Sheet: USCIS Publishes Rule for
Nonimmigrant Victims of Criminal Activity, (Sept. 5, 2007), http://www.uscis.gov/files/pressrelease/U-
VisaFS_05Sep07.pdf [hereinafter USCIS Fact Sheet].
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U.S. law. 85 In addition, the individual must file a certification of helpfulness from
a certifying agency, stating that she is assisting in the investigation or prosecution
of the crime. 86 A U visa, once granted, is valid for four years and an extension is
possible only if a certifying agency certifies that the presence of the individual is
further required for investigation or prosecution of a crime. 87 The annual cap for U
visa issuance is limited to 10,000 visas. 88 Immigrants who are inadmissible under
the Immigration and Nationality Act are ineligible for U visa status, making some
undocumented immigrant women ineligible for its protection.89 One important
benefit for those that qualify under the U visa is the employment authorization. 90

D. VA WA of 2005

VAWA of 2005 provides further remedies to immigrant battered women.
Particularly, VAWA of 2005 prevents immigration officials from initiating contact
with the abusers and from relying on information given by the abusers to apprehend
or attempt to remove immigrant victims of domestic abuse. 9 1 VAWA of 2005 also
grants access to legal services for immigrant battered women by authorizing any
Legal Services Corporation funded program to represent any victim of domestic
abuse, regardless of the victim's immigration or marital status. 92 Further, VAWA
of 2005 allows immigrants with approved VAWA petitions and T visas-visas
issued to victims of trafficking-as well as abused spouses of certain non-
immigrant category visa holders to obtain employment authorization. 93

85 New Classification for Victims of Criminal Activity; Eligibility for "U" Nonimmigrant Status;
Interim Rule, 72 Fed. Reg. 53,014, 53,015 (Sept. 17, 2007) (to be codified at 8 C.F.R. pts. 103, 212, 214,
248, 274a and 299).

86 USCIS Fact Sheet, supra note 84.
87 Id.
88 Id.
89 But see 72 Fed. Reg. at 53,021 (stating that this provision could be waived: "[u]nder this waiver,

the Secretary of Homeland Security has the discretion to waive any ground of inadmissibility with
respect to applicants for U nonimmigrant status ... .

90 Id. at 53,029.
91 See Jontz, supra note 10.
92 Asista: VAWA 2005, VAWA' 05 Immigration Provisions, Mar. 27, 2006, at 3,

http://www.asistaonline.org/VAWA/VAWA2005.pdf.
93 The non-immigrant category visas include A (diplomat), E-3 (Australian temporary worker in

specialty occupations), G (international organization) and H-1B (temporary specialty workers) visas. Id.
at 3, 10.
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IV. APPLICATION OF CURRENT IMMIGRATION LAWS TO IMMIGRANT BATTERED

WOMEN

A. Immigrant Battered Women Lawfully Present in the United States

Immigration law has come a long way from completely closing its eyes on
problems faced by immigrant battered women towards giving them independence
and empowerment through self-petitioning and the U visa. Under the current
VAWA provisions, an applicant may self-petition; if the application is approved,
the petitioner may obtain work authorization, 94 a green card, 95 and eventually a
U.S. citizenship. 96  However, the law is still not perfect. The immigration
provisions of VAWA apply only to immigrant battered women who are married to
U.S. citizens or lawful permanent residents. Other groups of immigrant women
who are lawfully present in the U.S.-such as women whose husbands are present
in the U.S. on a nonimmigrant or temporary visa-are not eligible for VAWA
protections.

9 7

Even the immigrant battered women who may be eligible for VAWA
protections must first overcome the evidentiary burdens enumerated in the statute.
For example, an immigrant battered woman has to prove that her abusive spouse
either is or was a U.S. citizen or a lawful permanent resident.9 8 This requirement is
difficult for many immigrant battered women because it requires them to provide
the abuser's documentation which may be unattainable, especially if she has left the
marital home and the only copies of these documents are in the abuser's
possession. 99 A woman who fled her abuser because she feared for her life is
unlikely to go back and face him, or worse, admit the fact that she needs something
from him.100 And even if she does, how likely would he be to give it to her? An
immigrant battered woman is also unlikely to have many friends or family in the
U.S. willing to retrieve the necessary documents for her. Further, the battered
woman may need to prove that the petitioner lost his status because of the abuse,
creating similar problems of obtaining relevant documentation. 10 1 Some scholars

94 8 C.F.R. § 274a.12(c)(9) (2009).
95 It is important to note that women who are or were married to a legal permanent resident are not

immediately eligible for lawful permanent residency--commonly known as a "green card." They are
subject to a quota system and must wait several years before obtaining the green card. See
Memorandum from Janice Kaguyutan & Leslye Orloff, Legal Momentum, to Domestic Violence
Advocates et al., The Violence Against Women Act of 1994 and 2000 Battered Immigrant Provisions
(Jan. 2001), http://www.legalmomentum.org/assets/pdfs/wwwmemovawa2000.pdf.

96 Calvo 1, supra note 11, at 155-56.
97 See 8 U.S.C. § I1 54(a)(1)(A) (2006).
98 Kwong, supra note 69, at 146.
99 Balram, supra note 9, at 403.

1ot Id.
101 Kwong, supra note 69, at 146.
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argue that, in order to alleviate this problem, some of the evidentiary burdens
should be shifted to the government.10 2

Another evidentiary burden that an immigrant battered woman has to meet is
proof that her marriage was bona fide and proof of a joint residence. Although the
United States Citizenship and Immigration Service ("USCIS") states that it will
consider any credible evidence submitted in support of the self-petition, 10 3 this is
not always the case in practice. In order to prove joint residence, "[o]ne or more
documents may be submitted showing that the self-petitioner and the abuser have
resided together in the United States." 104 Examples of such documents are utility
receipts, school records, hospital or medical records, deeds, mortgages, rental
records, insurance policies, or affidavits. 105 In order to establish that the self-
petitioner and the abusive spouse had a good-faith marriage, the self-petitioner may
submit such evidence as "proof that one spouse has been listed as the other's
spouse on insurance policies, property leases, income tax forms, or bank accounts;
and testimony or other evidence regarding courtship, wedding ceremony, shared
residence and experiences."' 1 6 But collecting these documents proves difficult.
By the time the couple separates and one or both move out of the marital residence,
evidence such as utility bills, bank or insurance statements, and photographs may
be lost or thrown away.

Although the USCIS states that it will accept affidavits, uncorroborated
affidavits are often deemed insufficient. For instance, one battered woman who
was originally from Mexico submitted affidavits from herself as well as from her
friends and family in an administrative appeal from a denial of a VAWA self-
petition. 10 7  She was unable to procure any documentary evidence of joint
residence with her abusive spouse, as there was "no commingling of properties
because the petitioner's spouse began abusing her one month after their marriage
and he cared little of her well being."' 1 8 The husband did not allow her to access
his bank account when she had no assets of her own or supply her with a health
insurance policy. 109 The petitioner also asserted that, at the time of the marriage,
she simply did not think to keep the evidence that was now being asked of her, as
she did not anticipate having to file a self-petition.110 Although she tried to collect

102 Balram, supra note 9, at 408.
103 8 C.F.R. § 204.2 (c)(2)(i) (2007) (stating that "[s]elf-petitioners are encouraged to submit

primary evidence whenever possible. The Service will consider, however, any credible evidence
relevant to the petition." (emphasis added)).

104 8 C.F.R. § 204.2 (c)(2)(iii).
105 Id.
106 8 C.F.R. § 204.2 (c)(2)(vii).
107 In Re Petitioner [Identifying Information Redacted by Agency], No. EAC 99 173 53013, 2000

WL 33712649 (I.N.S. Oct. 3, 2000) (admin. review).
108 Id.
109 Id.
1t Id.
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relevant documents from some family members, her efforts had been futile. 1 1 As
a result, the only evidence she had were the affidavits from her and others. The
immigration agency held that the affidavits were insufficient to establish joint
residence or good-faith marriage. 112

Even when a petitioner procures documentary evidence of marriage and

cohabitation with the abusive spouse, the evidentiary threshold remains high. For
example, in order to prove joint residence and good-faith marriage, one self-
petitioner submitted a statement from the landlord stating that the petitioner and her
spouse lived together in her two-family house, her federal income tax return
showing that she was married but filing separately, and affidavits from
acquaintances stating that they knew the couple and were friends with them. 113

The agency held that though there was sufficient evidence to establish joint
residence, the petitioner failed to establish that her marriage was bona fide. 114

Thus, even though the petitioner submitted such evidence as listed in the federal
regulation to establish good-faith marriage, the agency nevertheless rejected her
appeal.

The final major evidentiary problem is proof of the abuse itself. In order to
avail oneself of immigration benefits provided by VAWA, proof of physical abuse
is not necessary. The self-petitioner must show that she has "been battered by, or
has been the subject of extreme cruelty perpetrated by, the citizen or lawful
permanent resident during the marriage."1 15 The Ninth Circuit has interpreted this
disjunctive language as Congress' intent to reserve the term "extreme cruelty for
something other than physical assault, presumably actions in some way involving
mental or psychological cruelty."' 16 Accordingly, abuse may be solely emotional
or psychological and still pass muster under VAWA, as long as it meets the
threshold of "extreme cruelty." 117

However when the abuse that the immigrant battered woman has suffered is
only emotional, proving it is very difficult. This is particularly so because
documentary evidence that is sometimes available in physical abuse cases-such as
police reports, medical records or photographs of physical injuries-does not exist.
As a result, the self-petitioner is often forced to rely on affidavits from
acquaintances and social services practitioners. However, affidavits alone are often
deemed insufficient by the immigration service. For example, the court found
affidavits insufficient in an administrative appeal from a denial of VAWA self-

"1' Id.
112 In Re Petitioner [Identifying Information Redacted by Agency], No. EAC 99 173 53013, 2000

WL 33712649 (I.N.S. Oct. 3, 2000) (admin. review).
113 In Re: Petitioner [Identifying Information Redacted by Agency], No. EAC 00 203 50780, 2001

WL 34078368 (I.N.S. Sep. 13, 2001) (admin. review).
114 id.
11S 8 C.F.R. § 204.2(c)(1)(i)(E) (2007) (emphasis added).
116 Hernandez v. Ashcroft, 345 F.3d 824, 838-39 (9th Cir. 2003).
117 8 C.F.R. § 204.2(c)(1)(vi).
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petition by a woman from Ukraine who was verbally and emotionally abused by
her U.S. citizen husband. 118 In her affidavit, she stated that her husband "would go
into screaming rages and yell at her, threaten her with deportation if she did not
comply with his wishes, took away the telephone and locked her out of their
home."1 19 In support of her petition, she submitted her own affidavit, an affidavit
of a friend, a statement from her language instructor, and a police report in which
the petitioner stated that she and her spouse had a verbal argument.120 The Office
of Administrative Appeals held that the evidence submitted by the petitioner was
insufficient to establish that she was subject to battery or extreme cruelty by her
husband, stating that "[s]imply going on record without supporting documentary
evidence is not sufficient for the purpose of meeting the burden of proof in these
proceedings." 

2 1

In another appeal from a denial of VAWA self-petition, a woman's U.S.
citizen husband was overly jealous, called her names, pulled her hair, slapped her
face, and pushed her. 122 In support of her petition, she submitted her own affidavit
and her acquaintances' affidavits which stated that they witnessed verbal abuse and
saw bruises on her face. 123 She also submitted a copy of an order of protection
against her husband and a police incident report. 124 The Office of Administrative
Appeals again held that this evidence was insufficient to establish that the
petitioner had been battered by or had been subjected to extreme cruelty by her
husband. 125

These decisions go against the congressional purpose behind VAWA's "any
credible evidence" standard. Congress specifically included "any credible
evidence" provision in VAWA's Subtitle G "in order to make it easier for battered
women to prove spousal abuse."' 126 A memorandum issued by the former
Immigration and Nationality Service ("INS") interpreting the meaning of "any
credible evidence" states that "a self-petition may not be denied for failure to
submit particular evidence. It may only be denied on evidentiary grounds if the
evidence that was submitted is not credible or otherwise fails to establish
eligibility."' 127  As the aforementioned cases demonstrate, however, what

118 In Re Petitioner [Identifying Information Redacted by Agency], EAC 01 257 50296, 2004 WL
2897853 (I.N.S. May 11, 2004) (admin. review).

119 Id.
120 Id.
121 Id.
122 In Re: Petitioner [Identifying Information Redacted by Agency], EAC 03 180 53644, 2006 WL

3957054 (IN.S. Mar. 8, 2006) (admin. review).
123 Id.
124 Id.
125 Id.
126 Oropeza-Wong, 406 F.3d at 1144-45 (emphasis in original).
127 Memorandum from Paul M. Virtue, General Counsel's Office, to Terrance M. O'Reilly,

Director, Admin. Appeals Office, "Extreme Hardship" and Documentary Requirements Involving
Battered Spouses and Children, (Oct. 16, 1998), available at http://www.tomesparza.com/wp-
content/uploads/2009/03/1996-hardship-docs atteredpdf.pdf.
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"credible" means in the eyes of the immigration agency remains unclear. The
results in the above cases appear to contradict the principle that "when the
legislature enacts an ameliorative rule designed to forestall harsh results, the rule
will be interpreted and applied in an ameliorative fashion .... This is particularly

so in the immigration context where doubts are to be resolved in favor of the
alien."

128

Amendments to VAWA of 1994, as enacted in VAWA of 2000, demonstrate
a trend toward reducing evidentiary burdens imposed on immigrant battered
women, such as the elimination of the "extreme hardship" requirement. 129

Congress must recognize that barriers still exist which prevent many immigrant
battered women from availing themselves of VAWA benefits and continue the
trend of reducing evidentiary burdens placed on immigrant battered women. At the
very least, a clearer standard by which to adjudicate self-petitions should be
articulated.

B. Undocumented Immigrant Battered Women

According to the Department of Homeland Security, there were
approximately 11.6 million undocumented or unauthorized immigrants living in the
U.S. since January 1, 2006.130 This number is likely to be larger, as true estimation
of the undocumented immigrant population is impossible.' 3 1  Undocumented
immigrant battered women are less likely to report domestic abuse than immigrant
battered women lawfully present in the U.S. because of the fear of deportation. 132

Evidence shows that roughly fifty-five percent of women in the U.S. who have
been victims of domestic violence report the abuse.' 33 This statistic falls to thirty
percent of domestic abuse reports among immigrant women lawfully present in the
U.S., although actual instances of domestic abuse have been shown to be higher 134

in the immigrant population. 135 Finally, only fourteen percent of undocumented
battered women officially report the abuse. 136 However, not many of these
fourteen percent are able to obtain legal protection against their abuser, let alone an
immigration status. For those undocumented immigrant battered women who may

128 Hernandez, 345 F.3d at 840.
129 Oropeza-Wong, 406 F.3d at 1145.
130 MICHAEL HOEFER, NANCY RYTINA & CHRISTOPHER CAMPBELL, U.S. DEP'T OF HOMELAND

SEC., OFFICE OF IMMIGRATION STATISTICS, ESTIMATES OF THE UNAUTHORIZED IMMIGRANT

POPULATION RESIDING IN THE UNITED STATES: JANUARY 2006 (2007),
http://www.dhs.gov/xlibrary/assets/statistics/publications/ill pe_2006.pdf.
1 ' Brad Knickerbocker, Illegal Immigrants in the US: How Many Are Rhere?, CHRISTIAN SCIENCE
MONITOR, May 16, 2006, available at http://www.csmonitor.com/2006/0516/pOl s02-ussc.html.

132 Jontz, supra note 10, at 207.
133 Juliette Terzieff, More Services Reach Abused Immigrant Women, WOMEN'S ENEWS, Aug. 11,

2005, http://www.ncdsv.orglimages/moreservicesreachabuseimmigrantwomen.pdf
134 See generally infra Part 1.
135 Terzieff, supra note 133.
136 Id.
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be entitled to some legal remedy, obtaining it is often out of the question because
they often cannot obtain necessary legal assistance. 137

While battered immigrant women married to a U.S. citizen or a permanent
resident may file a self-petition, battered immigrant women lacking such a
relationship cannot. 138 Although they may file for a U visa if they assist in
prosecution of criminal activity, not many battered women choose to press
charges. 139 Moreover, law enforcement may choose not to go through with the
prosecution, or refuse to use the battered woman as a witness because the
prosecution does not find her testimony credible, leaving the victim much in the
same position that she would have been in if U visa provisions were simply not
enacted. 140

For example, a recent attempt by the attorneys for the Urban Justice Center in
Manhattan to obtain U visas for their undocumented immigrant clients affected by
the aftermath of the September 11 attack was largely unsuccessful. 141  The
attorneys wanted to make a deal with the prosecution: their clients would obtain a
U visa in exchange for their testimony against Zacarias Moussaoui, one of the
September 1 1 attackers, so that he could get the death penalty.142 The prosecution
interviewed fourteen undocumented immigrants who either lost a family member
or were injured in the attacks. 143 During the interview, they admitted that their
presence in the U.S. was unlawful.144 After the interviews, the prosecution
determined that only three out of the fourteen would be helpful. 14 5 Thus the
remaining eleven undocumented immigrants were not eligible for a U visa, "and
having exposed their illegal status to a federal official, [feared] deportation."' 146

This episode raised concern among many advocates for immigrant battered women
because it showed just how difficult and risky obtaining a U visa could be. 14 7

Aside from the U visa, there exists one other pathway to a lawful
immigration status for undocumented immigrant battered women: cancellation of
removal and adjustment of status to lawful permanent residence. The INA states in
pertinent part,

(1) IN GENERAL. The Attorney General may cancel removal of, and
adjust to the status of an alien lawfully admitted for permanent residence,

137 Wood, supra note 62, at 152.
138 Id. at 150.
139 Id.
140 Id.

141 Nina Bernstein, A Visa Case With a Twist: 9/11, N.Y. TIMES, Sept. 16, 2004, at B1, available at
http://www.nytimes.com/2004/09/16/nyregion/l6visa.html.

142 Id.

143 Id.
144 Id.
145 Id.
146 Bernstein, supra note 141.
147 Id.
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an alien who is inadmissible or deportable from the United States if the
alien
(A) has been physically present in the United States for a continuous period
of not less than 10 years immediately preceding the date of such
application;
(B) has been a person of good moral character during such period;
(C) has not been convicted of an offense ... ; and
(D) establishes that removal would result in exceptional and extremely
unusual hardship to the alien's spouse, parent, or child, who is a citizen of
the United States or an alien lawfully admitted for permanent residence. 148

To benefit from this subsection, a person must already be in a deportation
proceeding. Under this section, anyone-including an undocumented immigrant-
who qualifies under the four listed criteria may seek cancellation of removal.
However, there is no guarantee that a cancellation of removal will be granted, as
the final determination is within the discretion of the Attorney General. 149 Thus a
person who qualifies under the four criteria may still be denied cancellation of
removal. For victims of domestic abuse, the ten-year continuous presence
requirement is shortened to three years, but only if they were married to a U.S.
citizen or a lawful permanent resident. 150 Further, a battered woman does not have
to prove that her deportation would cause hardship to a spouse, child or parent who
is a U.S. citizen or a lawful permanent resident. 15 1 She only needs to prove that
she could face hardship if she left the U.S., an option that is not available to others
seeking cancellation of removal under this subsection.1 52 Additionally, because a
favorable exercise of discretion under the cancellation of removal provision results
in adjustment of status to permanent residence, an immigrant battered woman
would be able to work legally in the United States, an important step towards
independence from her abuser.1 53

The cancellation of removal option, however, is inadequate for
undocumented immigrant battered women. First, an immigrant battered woman,
regardless of the lawfulness of her status, should not be forced to wait until she is in
a deportation proceeding in order to seek protection and benefits of the immigration
laws. Second, even if she does seek cancellation of removal and fulfills all of the
requisite criteria, there is no guarantee that she will obtain it because the grant is
discretionary. Third, the battered spouse exception is inapplicable to many
undocumented immigrant battered women because of the requirement that their
batterers be U.S. citizens or lawful permanent residents. If a battered woman were
to meet this requirement, it is likely she would also qualify under VAWA and

148 8 U.S.C. § 1229B(b)(1) (2008).
149 Id.
150 See 8 U.S.C. § 1229B(b)(2)(A)(i)-(ii).
151 Id.
152 See 8 U.S.C. § 1229B.
153 See 8 U.S.C. § 1229B(b).
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would not need to seek cancellation of removal in the first place, 154 unless her
VAWA petition was rejected. Further, this requirement does not apply to those

undocumented immigrant battered women whose abusive spouses are themselves
undocumented. Fourth, because many undocumented immigrant battered women
would be ineligible for the battered spouse exception, they would have to fulfill the
ten-year continuous presence requirement. Aside from the difficulty of meeting the
lengthy ten-year requirement, an immigrant battered woman risks forfeiture of her
previous continuous presence in the U.S. if she decides to leave the U.S. and then
come back. Under IIRIRA, continuous physical presence is destroyed if a person

departs the United States for a single period of ninety days or more, or for multiple
periods which in the aggregate exceed one-hundred eighty days. 15 5 Additionally,
the total number of applications that may be granted may not exceed 4,000 per
year. 15 6 Therefore the wait to obtain cancellation of removal and adjustment of
status is likely to be very long. Finally, if an immigrant battered woman does not
receive a favorable exercise of discretion under this provision and is deported, she
will be barred from entering the United States for anywhere from five to as many as
twenty years. 157

One other important problem faced by undocumented immigrant victims of
domestic abuse is financial independence. Unless the undocumented battered
immigrant woman applies for and qualifies under the U visa or cancellation of
removal, she cannot obtain work authorization under the law as it exists today. 15 8

Without any lawful immigration status, she cannot legally get a job or qualify for
public assistance. This creates an economically dependent relationship between the
undocumented immigrant battered woman and her batterer, because she will be
unable to leave the relationship unless she is able to support herself.159

Furthermore, because immigrant battered women are less likely to have friends and
family in the U.S., they have no alternative financial support system. Thus, an
undocumented immigrant battered woman who does not qualify for a U visa or
cancellation of removal receives no assistance from the U.S. government, and is
essentially forced to remain in the abusive relationship or go back to her country of
origin either voluntarily or through a deportation proceeding.

C. Immigrant Battered Women Who Have Committed Crimes

Immigrant battered women that have been convicted of or are being accused
of having committed crimes face even greater problems. 160 For instance, they

154 See 8 C.F.R. § 204.2(c) (2007).

155 8 U.S.C. § 1229A(d)(2) (2006).
156 8 U.S.C. § 1229A(e)(1).
157 8 U.S.C. § 1182(a)(9)(A).
15s She may still obtain work authorization if she independently qualifies for an immigrant category

or another nonimmigrant visa category.
159 Jontz, supra note 10, at 199.

160 See, e.g., United States v. Maswai, 419 F.3d 822 (8th Cir. 2005).
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cannot file a self-petition under VAWA because they lack "good moral character,"
and they also risk facing deportation as a result of the conviction. 16 1

Undocumented immigrant battered women who have committed crimes, however,
may be eligible for a U visa petition. Under the U visa provisions, crimes unrelated
to the one under investigation do not bar the victim from the petition. 162 However,
the U visa provisions exclude "a person who is culpable for the qualifying criminal
activity being investigated or prosecuted from being deemed a victim," 163

suggesting that battered women that have acted in self-defense against the abuser
may be disqualified from receiving a U visa. Persons who have committed felonies
are not eligible for a U visa. 164

As mentioned earlier, a woman without any immigration status cannot legally
find a job in the United States or qualify for public assistance, and therefore is
unlikely to leave her abuser due to her financial dependence on him. As a result,
her remaining options are to endure the abuse or escape it and either return to the
country of origin or remain in the U.S. and attempt to get a job by falsifying
documents, such as the 1-9 employment form, which is a criminal and a deportable
offense. 165 Unfortunately, the current immigration laws offer no other alternatives
to undocumented immigrant battered women who do not qualify for a U visa or
cancellation of removal.

A similar problem arose in United States v. Maswai,166 which involved a
Kenyan woman married to a lawful permanent resident. She falsified an 1-9 form
by claiming that she was a U.S. citizen. 167 When her husband began abusing her,
she reported the abuse to the police and he was arrested. 168 He sent a letter to a
Senator stating that Maswai was working in the country illegally, and Maswai was
arrested as a result. 169 Although the VAWA of 2005 prohibits the government
from relying on the batterer's statement for purposes of deportation, 170 the Eighth
Circuit ruled that this section only provides protection to battered immigrants in
violation of Title VIII immigration offenses-offenses involving aliens who are
charged with illegally residing in the U.S.-and does not extend to other
offenses. 17 1  This decision goes against VAWA's goal of protecting battered
immigrants from their abusers without fear of deportation. 172 This case also

161 Zelda B. Harris, The Predicament of the Immigrant Victim/Defendant: "VA WA Diversion" and
Other Considerations in Support of Battered Women, 14 HASTINGS WOMEN'S L.J. 1, 16-20 (2003).

162 72 Fed. Reg. at 53,017-18.
163 id.
164 Bernstein, supra note 141.
165 Jontz, supra note 10, at 199-200.
166 Maswai, 419 F.3d at 822.
167 Jontz, supra note 10, at 203-04.
168 id.
169 Id.
170 8 U.S.C. § 1367(a)(1)(A) (2006).
171 Jontz, supra note 10, at 203-04.
172 Id.
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illustrates the power the abusive spouse still has despite all of the recent changes in
immigration law.

V. IMMIGRANT BATTERED WOMEN LAWFULLY PRESENT IN THE U.S. AND

UNDOCUMENTED IMMIGRANT BATTERED WOMEN SHOULD BE TREATED EQUALLY

Some people take the view that because a battered woman is present in the
U.S. unlawfully, she should not be entitled to any remedy at law.

'People in this country illegally are, in fact, criminals. These women have
broken our laws' said David A. Gorak, executive director of the Midwest
Coalition to Reduce Immigration, which advocates for stricter immigration
controls. 'Undocumented immigrants should be entitled to nothing but due
process and be treated humanely during the deportation process.' 173

Opponents of affording lawful status to undocumented immigrants have argued that
"illegal immigration"-a phrase some avoid using- 174 harms the American
workforce, becomes a burden on taxpayers, and renders legal immigration futile. 175

This Note is not intended to stir yet another debate on illegal immigration; its
focus is to emphasize that immigrant battered women should be extended equal
protection under the law, irrespective of the "legality" of their status. All battered
immigrants residing in the U.S. should be entitled to governmental protection and
assistance because no one should have to suffer the cruelties of domestic
violence. 176 Undocumented immigrant battered women who do not qualify under
VAWA are left to the mercy of their abuser without any aid or protection from the
U.S. government.

The current immigration law renders the abusers of undocumented immigrant
women immune from prosecution "because their victims can be deported ... and
the [USCIS] cannot offer them protection no matter how compelling their case is
under existing law." 177 If an undocumented immigrant battered woman reports her
abuser to the police, she risks deportation. IIRIRA added a provision to the INA
which authorized the Secretary of the Department of Homeland Security to enter
into agreements with local law enforcement agencies to perform immigration law

173 Kaneya, supra note 16.
174 See Lawrence Downes, Editorial, What Part of "'Illegal" Don't You Understand, N.Y. TIMES,

Oct. 28, 2007, at II (arguing that the term "illegal" immigrant dehumanizes the person described as
such).

175 Federation For American Immigration Reform ("FAIR"), What's Wrong with Illegal
Immigration?, http://www.fairus.org/site/PageServer?pagename=iic-immigrationissuecenters7443 (last
modified Mar. 2005).

176 Balram, supra note 9, at 407.
177 Letter from Mary Meg McCarthy, Director, National Immigration Justice Center, to Robert

Blackwood, Adjudications Branch Chief, USCIS (Nov. 20, 2007), available at
http://www.immigrantj ustice.org/resources/policy/policydocs/letter-to-uscis-on-vawa-sel f-petitions- for-

adjustment-of-status.html (arguing that "[dienying an entire category of battered immigrant women the
possibility of adjusting their status ... undermines the steps Congress has taken to address a serious
social issue").
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enforcement functions. 178 The provision allows any officer or state government

worker to communicate the immigration status of any individual to the immigration

authorities. 179 However, there is no federal mandate that a local enforcement

agency or a government worker do so. 180 Thus an undocumented immigrant

battered woman is not only denied VAWA benefits and public assistance-tools

that are necessary for her to escape her abuser-but is also denied basic police

protection from her abuser because of the risk of deportation. 18 1  VAWA

provisions should, at the very least, be extended to provide police protection to

undocumented victims of domestic violence by prohibiting any law enforcement

officer from inquiring into domestic abuse victims' immigration status. 182

Furthermore, denying VAWA protections, available to immigrant battered

women lawfully present in the U.S., to undocumented immigrant victims of

domestic abuse violates the congressional intent of VAWA, which is to "remove

immigration laws as a barrier that [keeps] battered immigrant women and children

locked in abusive relationships." 18 3 Congress has explicitly recognized that the
immigration laws prior to VAWA deterred an immigrant battered woman from

reporting the abuse to the police or seeking an order of protection because of the

fear of deportation. 184  These aims cannot be realized when undocumented

immigrant battered women are faced with deportation for merely reporting the

abuse. 185

Extending VAWA benefits to undocumented immigrant battered women who

do not otherwise qualify for it will not encourage illegal immigration. 186 "It is

absurd to imagine that women will consciously enter abusive relationships in order

to gain legal status or that women will fabricate evidence of abuse sufficiently

credible to convince the [USCIS].' ' 187 It also should not be assumed that an

immigrant battered woman was able to choose whether or not to remain in the

178 u.S. Immigration & Customs Enforcement, Fact Sheets, Delegation of Immigration Authority,
Section 287(g) Immigration and Nationality Act (Sept. 6, 2007), http://www.ice.gov/pi/news/factsheets/
070906factsheet287gprogover.htm.

179 Leslye E. Orloff et at., Recent Development: Battered Immigrant Women's Willingness to Call
for Help and Police Response, 13 UCLA WOMEN'S L.J. 43, 87-88 (2003).

180 Id. See also Wood, supra note 62, at 152.
181 Orloff, supra note 179, at 87-88 (stating that "[t]here have been isolated incidents in which

police, prosecutors, and judges have reported [immigrant victims of domestic violence] to the
immigration authorities").

182 The New York City Police Department, for example, has a specific policy not to inquire into the
immigration status of the victims of domestic violence. See Exec. Order No. 41, City-Wide Privacy
Policy and Amendment of Executive Order No. 34 Relating to City Policy Concerning Immigrant Access
to City Services (Sept. 17, 2003), available at http://www.nycgov/html/imm/downloads/pdf/
exeorder_ 41 .pdf.

183 Wood, supra note 62, at 153 (citing VAWA § 1502(a)(1) (2000)).
184 See infra Part IIl.A.
185 Wood, supra note 62, at 153.
186 Id. at 155.
187 Id.
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country of origin when her husband decided to cross the border. 188 She should not
have to suffer physical battery or risk death merely because she is undocumented.

VI. NON-LEGAL BARRIERS FACED BY IMMIGRANT VICTIMS OF DOMESTIC ABUSE

In addition to the legal obstacles illustrated in the previous sections,

immigrant battered women also face many non-legal barriers, which prevent them

from seeking the legal help and remedies available to them. Some of these barriers
include unfamiliarity with the U.S. legal system, language barriers, and cultural

barriers. 
189

A. Mistrust and Unfamiliarity with the Legal System of the United States

Immigrant battered women may refuse to reach out for help due to their

mistrust of the United States legal system. This mistrust often arises because of the
negative experiences battered women have had with the legal system in their home

country, such as corruption or indifference. 190 Additionally, they may simply be
unfamiliar with the U.S. legal system and unaware of any remedy at law that may
be available to them. 19 1 Immigrant battered women may not understand the
structure and function of the U.S. legal system. For example, they may not

understand the hierarchy of legal authority and they may not know where to file a

report, what matters should be reported or what forms must be filled out. 19 2 For

the immigrants that come from civil law systems, where the courts primarily accept

signed affidavits as evidence, it may be particularly difficult to understand the U.S.
common law system, which uses oral testimony as the primary form of

evidence. 193

Furthermore, immigrant battered women may be misinformed about the

United States legal system by the abuser himself. 194 An abuser may claim that as a

non-citizen, the immigrant battered woman cannot complain to the police or obtain

custody of their children, and that she would be deported if she tried to do so. 195

188 Id.
189 See Balram, supra note 9.
190 Kwong, supra note 69, at 142-43.
191 Id.
192 Wood, supra note 62, at 15 1.
193 Leslye Orloff, Deeana Jang & Catherine F. Klein, With No Place to Turn: Improving Legal

Advocacy for Battered Immigrant Women, 29 FAM. L.Q. 313 (1995).
194 Gail Pendleton, Ensuring Fairness and Justice for Noncitizen Survivors of Domestic Violence,

JUV. & FAM. CT. J. 69, 70 (2003), available at http://www.nationalimmigrationproject.org/DVPage/
GAILncfjcj article.pdf.

195 Id.
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B. Language Barriers

Because many immigrant battered women speak little or no English, they feel
linguistically isolated, which greatly impedes their effort to seek help. 196 It is not
uncommon for the batterer to discourage his victim from learning English so that
she may remain isolated and dependent on him. 197 When an immigrant battered
woman does seek help, she may find that assistance is unavailable because of a lack
of proficient translators in the U.S. criminal and immigration systems. 198 Further,
as a result of this language barrier, an immigrant battered woman may have
difficulty understanding her legal rights and the resources that are available to
her. 199 Often, the woman's only translator-especially when she calls the police

for help-is the batterer himself.200

C. Cultural Barriers: Traditional Notions of Marriage

In many immigrant communities in the U.S., the notion of traditional
marriage and gender roles is still prevalent. As a result, domestic abuse may be
tolerated and even viewed as normal within these communities. For instance,
studies surveying some Asian and Middle Eastern immigrant communities indicate
that both men and women within those communities find it acceptable for husbands
to "discipline" their wives if they step outside of their traditionally prescribed
roles.20 1 Women who seek out help and report the abuse are sometimes shunned
by their own community. 20 2 Oftentimes when a battered woman approaches a
community or a church leader, she is encouraged to remain silent and continue to
stay with the abuser. 20 3 Additionally, battered immigrant women who divorce
their abusive husbands, particularly in Asian, Latin, and Middle Eastern
communities, are stigmatized by their community for being responsible for
breaking up the family. 20 4

This ideology is prevalent among many different immigrant communities. In
some Latin communities, for example, the idea of keeping the family together is
more important than having to face marital abuse. 20 5 In some Asian immigrant
communities, "[a]ny public disclosure of family problems is equated with bringing

196 Kwong, supra note 69, at 141-42.
197 Id.
198 Id.

199 Balram, supra note 9, at 388-89.
200 Kwong, supra note 69, at 141-42.
201 See Raj & Silverman, supra note 19, at 370; see also Kimberly A. Huisman, Wife Battering in

Asian American Communities: Identifying the Service Needs of an Overlooked Segment of the US.
Population, 2 VIOLENCE AGAINST WOMEN 260, 263 (1996); Anahid Devartanian Kulwicki & June
Miller, Domestic Violence in the Arab American Population: Transforming Environmental Conditions
Through Community Education, 20 ISSUES IN MENTAL HEALTH NURSING 199, 205 (1999).

202 Raj & Silverman, supra note 19, at 382.
203 Id. at 384.
204 Id.
205 Kaneya, supra note 16.
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shame on the family."20 6 The shame arises not because of the abuse or the batterer,
but because the woman has told someone about it.20 7  Some immigrant
communities, however, have been trying to adapt to a more egalitarian idea of
marriage upon immigration to the United States. For example, a Jewish
community in Queens, known as Bukharan Jews, embarrassed by a recent media
exposure of domestic violence in their community has been trying to educate men
and women used to living in a patriarchal society about the realities and
consequences of domestic abuse.208

D. Social Barriers and the Availability of Public Benefits

One important factor in seeking outside help for the victim of domestic
violence is the availability of informal social resources, such as friends and family
or the community in general. However, for an immigrant battered woman, these
resources may be unavailable. Immigrant women may be unable, at least initially,
to establish a social network. Other barriers, such as not knowing the language,
may prevent them from reaching out to the community for help. This problem is
particularly exacerbated among battered immigrant Latina women who underutilize
such resources as compared to other groups of battered women.20 9  This
underutilization may be related to the difficulty of establishing an interpersonal
support system as "[t]he immigration process often leads to the fragmentation of
the extended family which Latina women could traditionally rely upon to resolve
conflict.,,

2 10

Another hurdle that an immigrant battered woman must overcome is
becoming self-sufficient and financially independent from her abuser. This is
particularly difficult for immigrant battered women for two reasons: lack of friends
and family in the U.S. who can provide financial support and a greater difficulty of
obtaining public benefits than battered women who are U.S. citizens. 2 11 Further,
the immigrant woman's participation in a public assistance program is hindered by
the language barrier and the lack of availability of information about such
program.

2 12

206 Id.
207 Id.

208 Joseph Berger, Old Ways Bring Tears in a New World; Immigrants Face Family Violence, N.Y.
TIMES, Mar. 7, 2003, at B I (stating that there are already many grassroots agencies that counsel married
couples, although some of the counseling techniques may raise some eyebrows; for example, "the Beit
Shalom organization instructs ... grooms to be understanding of working wives who don't have supper
ready the moment they come home, urging them to alleviate their hunger by stopping at a coffee shop
for a small bite.").

209 Dutton, supra note 17, at 251.
210 Id. at 251-52.

211 Id. at 253-54.

212 Id. at 254.
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E. Current Legislation: Women Immigrants Safe Harbor "WISH"Act

The WISH Act is a proposed amendment to Title IV of the Personal
Responsibility and Work Opportunity Reconciliation Act of 1996
("PRWORA"),2 13 which would allow immigrant battered women lawfully present
in the U.S. to receive certain public benefits, such as Social Security Income
("SSI"), food stamps, and Medicaid.2 14 The WISH Act was first introduced in
2001 and has not yet been enacted into law. The PRWORA bars access to public
benefits for most immigrants lawfully present in the U.S. that came to the U.S. after
the date of its enactment, for a period of five years or until they obtain U.S.
citizenship. 2 15 As a result of this legislation, immigrant victims of domestic abuse
are denied essential resources to escape their abusers and are forced to remain with
their abusers due to their financial dependence on him.2 16

The WISH Act would eliminate the five-year bar to immigrant victims of
domestic violence. 2 17 Additionally, the Act would extend public benefits to those
women who have applied for and have not been denied a U visa. 2 18 Although the
WISH Act would help many immigrant battered women, during the congressional
hearing on the bill Rep. Rodriguez was quick to emphasize that the Act would only
apply to "legal" immigrants. 2 19  This effectively means that undocumented
immigrant women are still left to fend for themselves, and they have no escape
from an abusive relationship except through deportation or falsification of
employment authorization forms.

CONCLUSION

Despite the legislative advancements towards protecting immigrant battered
women, VAWA and other immigration laws create a disparity of treatment of
battered women in the three groups discussed above. Even those immigrant
battered women who qualify for VAWA protections are faced with burdensome
evidentiary requirements. Furthermore, the many non-legal barriers, such as the
linguistic, cultural and financial barriers, place an added burden on immigrant
battered women.220 The enactment of the WISH Act would be a step towards
ameliorating some of these barriers. Congress should continue to amend

213 Pub. L. No. 104-193, 110 Stat. 2105 (1996).
214 H.R. 2258, 107th Cong. (2001).
215 U.S. DEP'T OF HEALTH & HUMAN SERVICES, ADMIN. FOR CHILDREN AND FAMILIES, HHS FACT

SHEET: PRWORA, http://www.acf.hhs.gov/programs/cse/new/prwora.htm (last visited Apr. 10, 2009).
216 Nat'l Immigration Law Ctr., Women Immigrants Safe Harbor Act (WISH), Mar. 26, 2004,

http://www.nilc.org/immspbs/cdev/wish/WISH_2-pgr_3-26-04.pdf.
217 Legal Momentum & the Nat'l Immigration Law Ctr., Women Immigrants Safe Harbor Act

(WISH), Section-by-Section Analysis, Apr. 2004, http://www.nilc.org/immspbs/cdev/wish/WISH-Sec-
by-Sec.4-04.pdf.

218 Id.
219 147 CONG. REC. H351 1 (June 25, 2001) (statement of Rep. Rodriguez).
220 Balram, supra note 9, at 388-91.
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immigration laws to extend equal protection to all classes of immigrant battered
women and to make it easier for them to avail themselves of the benefits and
protections provided by these laws.




