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ABORTION AND REPRODUCTIVE RIGHTS

Sarah J. Conroy, Birth Control and the Citizen-Catholic in One-Child China,
25 CONN. J. INT'L L. 431 (2010).

The imposition of the Vatican's Humanae Vitae and China's One-Child
Policy pose a direct "conflict of loyalties" for Chinese Catholics. The One-Child
Policy, implemented to slow the population growth and food shortages throughout
the country, mandates the use of birth control and abortion in limiting each family
to only one child. In contrast, the Vatican's policy officially prohibits the use of
artificial birth control, citing it as a threat to Catholic family values. As a result,
Chinese Catholics face the dilemma of following their religious doctrine or
disobeying the One-Child Policy, a violation for which they could suffer penalties
such as fines or obligatory abortion. Through a history of the relationship between
the Vatican and the Chinese government, the author demonstrates the need for the
two governing bodies to come together to find a solution in which Chinese
Catholics do not have to choose between each institution's dueling claims of
ultimate authority.

Alissa Stockage, Note, Regulating Multiple Birth Pregnancies: Comparing
the United Kingdom's Comprehensive Regulatory Scheme with the United States'
Progressive, Intimate Decision-Making Approach, 18 MICH. ST. J. INT'L L. 559
(2010).

Multiple-birth pregnancies have received national attention after Nadya
Suleiman, who was single and unemployed, gave birth to octuplets in 2009 after
her doctor implanted her with six embryos during in vitro fertilization. As assisted
reproductive technology has become increasingly popular, multiple embryo
transfers have correspondingly resulted in high rates of multiple births. This note
discusses regulations aimed at preventing multiple births by restricting the number
of embryos that may be implanted during one in vitro fertilization ("IVF")
treatment. The United Kingdom has a single-embryo transfer rule, while the
United States employs a sliding scale that takes into account the age and physical
characteristics of the mother, and allows a maximum of five embryos to be
implanted. The author concludes that the United States, in order to avoid imposing
unconstitutional regulations upon individuals' rights to procreate, should focus on
educating doctors and patients about.the dangers of multiple birth pregnancies as
well as about alternatives to IVF treatments.
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Leslie Gielow Jacobs, What the Abortion Disclosure Cases Say About the
Constitutionality of Persuasive Government Speech on Product Labels, 87 DENV.
U. L. REv. 855 (2010).

The government regularly requires government-drafted warning labels on
many products or services, such as on cigarette packages. Though the Supreme
Court has not stated a clear standard of review requiring the disclosure

requirements in commercial speech, the Court has considered both intermediate
scrutiny and a rational basis test in various cases challenging these laws, and in
recent cases, have leaned towards a stricter standard. While the doctrine regulating

commercial speech has moved towards a stricter standard of review without
absolute certainty, the doctrine involving disclosure requirements in the context of
abortion has firm answers, where most requirements have been upheld under a low
level of scrutiny. The author argues that, while the Court has never noted the
similarity, the disclosure cases for commercial speech and abortion address the
same right. Therefore, the analysis and standard of review applied in these cases

must be the same.

Linda Greenhouse, Democracy and the Courts: The Case of Abortion, 61
HASTINGS L.J. 1333 (2010).

The Supreme Court's relation to public opinion in our modem day

democracy is polarized by two academic approaches: the first illustrated by Barry
Friedman's assertion that the Court is no longer counter-majoritarian, and the other

argued by unsuccessful Supreme Court nominee Robert J. Bork, suggesting that the
Court's decisions reflect elite opinions and ignore wishes of the majority. By
examining the Court within these contrasting paradigms, there is evidence that the
Court has developed a more conservative stance on the political spectrum. The
controversial Supreme Court decision in Roe v. Wade did not create a backlash
among the American public, rather, there already existed unrest in public opinion
before the Court's decision; in addition, Roe illustrates the Courts institutional
limitations on gathering knowledge about particular cases or the general public
opinion. Through examining the historical emergence of abortion as a topic of

public debate, the author notes the transition from understanding abortion as a
health issue, to the social and political debate manifest today. The analysis of the
controversial and heated issues intimated in Roe v. Wade demonstrates the role of

the Supreme Court's response to a pre-existing, passionate debate and posits

questions of the Court's ability to adequately respond to public opinion.

Erin Whitcomb, A Most Fundamental Freedom of Choice: An International

Review of Conscientious Objection to Elective Abortion, 24 ST. JOHN'S J. LEGAL
COMMENT. 771 (2010).
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Statutory conscience protection is necessary across cultures to protect
individual conscience rights. Health care professionals must be provided with a
means to invoke meaningful conscientious objection with regard to their
participation in elective abortion-including total abstention from the practice-
without fear of reprisal. The United States has statutory conscience protection, but
other democracies such as Canada and South Africa do not, with the consequence
of conscientious objections to elective abortion resulting in coercion to engage in
the procedure or workplace discrimination. Therefore, in democracies that have
provided their people with broad, enumerated individual liberties, all rights, even
those that seem most fundamental-like freedom of conscience-should be avidly
protected and defended. The individual choice guaranteed by statutory conscience
protection demonstrates respect for the autonomy of health care providers,
promotes the integrity of the medical profession, and protects the rights of
healthcare professionals without compromising those of patients-failure to protect
individual conscience rights will be devastating to any democratic society.

Kathleen Lee, In Support of a Gender-Neutral Framework for Resolving
Selective Reduction Disputes, 44 FAM. L.Q. 135 (2010).

As more and more couples resort to infertility treatments to have children,
and multifetal pregnancies have become increasingly common, there is greater
recognition of the significant health risks created for both the mother and the
fetuses by these pregnancies. For couples that are faced with the difficult challenge
of a multifetal pregnancy, doctors present the option of "selective reduction," in
other words, the elective termination of one or more of the fetuses for the purpose
of increasing the odds of success for the overall pregnancy. Though such a choice
often poses moral, religious, and ethical challenges for the couple and may carry
with it psychological repercussions, little consideration is given to a man's interests
in making such a decision. This article argues that a man's right to choose whether
or not to selectively reduce should be provided the same legal protection that a
woman is provided. Instead of analogizing selective reduction disputes to
abortion-which currently provides a woman with sole, legal decisions-making
rights-selective reduction disputes are factually and legally more akin to frozen
embryo disputes, and therefore the legal framework dealing with the latter, which
treats as equal the rights and interests of both the woman and the man involved,
should be applied to the context of selective reduction disputes.

Christina M. Eastman, Comment, Statutory Regulation ofLegal Parentage in
Cases of Artificial Insemination By Donor: A New Frontier of Gender
Discrimination, 41 McGEORGE L. REv. 371 (2010).
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Although it may seem like a quick and easy way to make extra money, egg
donation is an invasive procedure that can be risky for women both physically and
otherwise. In spite of this, egg donation is mostly unregulated and sometimes
results in egg donors being declared legal parents of children that result from their
donations, in turn, making them vulnerable to child support claims or inheritance
demands. The author suggests that states that do not afford egg donors the same
protections as sperm donors are effectively violating the Equal Protection Clause of
the Fourteenth Amendment. Laws dealing with gamete donation are in violation of
the Equal Protection Clause because there is no compelling state interest for
making the laws gender-based. It is imperative that courts enforce the Constitution
by requiring that states enact and enforce protections for gamete donors that are
gender-neutral in order to protect both the infertile woman hoping to start a family
and to the woman who provides her with the opportunity to do so.

Tracy J. Frazier, Comment, Of Property and Procreation: Oregon's Place in
the National Debate Over Frozen Embryo Disputes, 88 OR. L. REv. 931 (2009).

In the recent case of In Re Marriage of Dahl, the Oregon resolved a dispute
over what to do with a divorcing couple's cryogenically frozen embryos by
deciding in favor of the wife's wish to destroy the embryos. The issue of leftover
frozen embryos is one that courts around the country have struggled to handle in a
consistent manner due to ethical questions over the legal status of the embryos and
the challenge of balancing the interests of each party to a divorce. In Dahl, the
court decided that the embryos were marital property and that a contract between
the parties made at the time of the extraction procedure showed the intent for the
wife's interest to control the embryos in case of separation. The justice system is
ill-equipped to resolve this type of issue because courts are not adept at handling
these moral issues, and because the adversarial system does not work in this
situation since it demands that there be a "winner" and a "loser" in each case.
Instead, state legislatures should mandate that before the extraction of embryos,
clinics should ensure that every couple sign an enforceable contract as to what they
should do with the embryos in the event of a divorce or separation.

Stephen G. Gilles, Roe's Life-or-Health Exception: Self-Defense or Relative-
Safety?, 85 NoTRE DAME L. REv. 525 (2010).

The United States Supreme Court decision in Roe v. Wade, which holds that
the Fourteenth Amendment does not protect fetuses, also provides a life-or-health
exception that allows a state to regulate abortions once the fetus has reached the
viability stage. However, the Supreme Court has not yet determined what the life-
or-health exception means and thus it is not clear that the exception allows states to
prohibit abortions only when a doctor believes continued pregnancy would place
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the mother in severe danger-the "self-defense" exception-or that the exception
applies only when a doctor concludes that continued pregnancy would be more
dangerous to the mother than an abortion. The author posits that by wavering back
and forth between these two possibilities, the Court has allowed thousands of viable
fetuses to be aborted under the self-defense doctrine without stating the parameters
of the law. This article describes the Supreme Court's inconsistent case law in
order to illustrate the need for the Court to make a reasoned choice between the two
approaches. Unless the Supreme Court indicates exactly when states may prevent
abortions, states and their constituents will not know when it is appropriate to allow
for an abortion once a fetus has become viable.

Michele Goodwin, A View from the Cradle: Tort Law and the Private
Regulation ofAssisted Reproduction, 59 EMORY L.J. 1039 (2010).

The use of assisted reproduction technology ("ART") has resulted in an
increase of multiple births across America. While there are benefits to the use of
ART, its use in many cases can result in harm to both the mother and to the
children who result with the aid of this technology. Statutes purporting to regulate
the use of this technology fail to prevent misuse of ART-resulting in children
born with defects and diseases-because they simply reward successful births
through ART and ignore the post-birth consequences of the technology. This
article suggests that tort law-namely children suing their parents and the clinics
for the results of birth defects-may be a solution by giving aid to damaged
children and encouraging mothers and clinics to properly use ART. However, use
of tort law would be challenged by the doctrine of parental immunity, which
provides parents immunity from tort suits by their children for various reasons, and
thus this antiquated doctrine needs to be eliminated in these cases to make remedy
available for the children who were wronged.

Jennifer S. Hendricks, Body and Soul: Equality, Pregnancy, and the Unitary
Right to Abortion, 45 HARV. C.R.-C.L. L. REV. 329 (2010).

Abortion rights are currently framed in terms of either bodily integrity or
motherhood, but not both. This dichotomy lends itself to liberty and equality
arguments, but only does so by relating and equating the experience of pregnant
women to that of men. To combat the "shoehoming" of women into a system and
way of conceptualizing developed by and based upon the experiences of men, the
author proposes a "relationship model of pregnancy" that merges the body-focused
and motherhood-focused points of view and eschews the traditional disaggregation
of the aspects of pregnancy and the abortion right. This model also reorients the
debate, framing it in terms of a woman's experience instead of those derivative of
man's experience. As a result, there would be a unitary right to abortion-one
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based on both views of women's rights relating to abortion-and women's human
rights.

Mariama A. Jefferson, Note, Reproductive Choice: The Reproductive Choice
Debate Must Include More than Abortion, 4 CHARLESTON L. REV. 773 (2010).

While the United States Supreme Court in Roe v. Wade gave women the right
to choose whether to have an abortion, there are still many unanswered questions
regarding a woman's right to make reproductive decisions. Since Roe,
reproductive technology has advanced and today women are faced with more
decisions and options with regard to their reproductive rights. Choices such as
whether to postpone childbirth, what method of conception is best, and whether to
preserve embryos for future use should be considered in the context of the privacy
doctrine, so that it is clear what rights both the states and individuals have with
regard to these modem day reproductive options. This Note proposes a doctrine
where reproductive choice would be considered a fundamental right, and as such, a
strict standard would apply to any attempted government regulation of it. Through
discussions of both United States Supreme Court case law-Skinner v. Oklahoma,
Griswold v. Connecticut, and Eisenstadt v. Baird-and presenting the notion that
each person has a natural right to procreate, the author concludes that all
reproductive choices available to women today should be free from government
regulation unless there is an immensely compelling state interest for regulation.

Jennifer Keighley, Health Care Reform and Reproductive Rights: Sex
Equality Arguments for Abortion Coverage in a National Plan, 33 HARV. J.L. &
GENDER 357 (2010).

The abortion debate is based primarily on sexual equality, which may be
threatened by the reform efforts made by the national health insurance plan,
because the plan may reduce the number of women who have access to abortion
related services. Numerous employer-based private insurance companies cover
abortions, but federal funding for abortion related services are in most instances
banned or severely restricted. Congress needs to independently consider adopting
an expansive view of the Equal Protection Clause and legislate in accordance with
limiting restrictions on abortion in the national health insurance plan. Although it
is unclear as to the congressional conclusion that will be reached concerning the
issue of abortion related services, it is still important to confront and analyze these
constitutional issues through a legislative process. This is due to the fact that
Congress has the power to interpret the United States Supreme Court's expanding
viewpoint on abortion as an equality issue and adopt a policy that supports abortion
rights.
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Jennifer M. Miller, Understanding Fetal Pain: How Changed Circumstances
Demand a Legal Response, 40 CUMB. L. REv. 463 (2009).

Past societal advances have obliged women to abort an unwanted fetus before
the point when the fetus starts to "feel" pain, which is when it has neurologically
developed such that it is functioning. Although debates continue on the time when
the fetus actually begins to feel pain, there is evidence that fetal sentience
commences upon twenty weeks of gestation, upon which time the fetus may be
qualified as a person, although medical uncertainty and debate persists. If such
standards were adopted, the author suggests that courts and legislators would be
bound to safeguarding the fetus from such partial-birth abortions by constraining
the rights of women to undergo abortions after twenty weeks of gestation.
Additionally, women who perform partial-birth abortions after twenty weeks of
gestation would bear the burden of defeating the presumption that they did not
sleep on their rights to abort. Since women are now equipped with increased
accessibility to emergency contraception and a shift in societal pressures, the author
believes that women should be required to undergo the procedure in due time
before twenty weeks.

Rachel Warren, Comment, Pro [Whose?] Choice: How the Growing
Recognition of a Fetus' Right to Life Takes the Constitutionality Out of Roe, 13
CHAP. L. REv. 221 (2009).

A fetus' right to life overrides a mother's right to an abortion as seen through
developments in science, medicine, and the law. The author describes case law
before, during and after the United States Supreme Court decision in Roe v. Wade
and discusses its criticisms. Recent developments in science-such as the early
detection of a fetus' heartbeat, development of brain cells, the early detection of a
fetus' DNA, and the fetus' early ability to feel pain-have led to a recognition of
fetal personhood, that life starts at conception. Legal advances in state criminal
laws and federal laws-such as the Partial-Birth Abortion Ban Act of 2003 and the
Unborn Victims of Violence Act of 2004-recognize that the unborn has rights at
all stages of pregnancy. Roe calls for the conclusion that this right to life must
trump the woman's right to privacy.

CHILDREN AND IMMIGRATION

Merle H. Weiner, Uprooting Children in the Name of Equity, 33 FORDHAM
INT'L L.J. 409 (2010).

[Vol. 17:717
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The Hague Abduction Convention requires that a child abductor immediately
return the child to his or her original home once a suit is brought, unless it is shown
that the child is "settled" in a new environment after one or more years has passed
since the child was abducted. However, United States courts have on occasion
accepted equitable estoppel doctrine as an exception to the "well-settled defense."
This doctrine states that if the abducting person has taken steps to conceal the
location of the child from the wronged parent, then the one year time period does
not start to toll until the child is located by the wronged parent. The author argues
that courts should reject the use of equitable estoppel in these cases for several
reasons: first, equitable estoppel was rejected by the drafters of the Hague
Abduction Convention and was excluded from the statute deliberately; second,
concealing actions by the abductor are on occasion taken to aid the best interests of
the child and should not be held against the abductor in such cases; and third,
equitable estoppel doctrine focuses on the rights of the parent when the well-settled
defense is meant to ensure that the best interests of the child are met. Instead of
using this doctrine as a defense, courts should simply consider the issue of
concealment of the child's location as an argument against a child being well-
settled in the first place so that they return to the right line of inquiry in these cases:
the best interests of the child.

Ian Atzet, Note, Post-Crisis Actions to Avoid International Child Trafficking,
12 J. L. & FAM. STUD. 499 (2010).

The aftermath of the January 12, 2010 earthquake in Haiti allowed the illegal
adoption market to thrive, placing already vulnerable children into an even more
precarious situation. International agreements such as the Hague Intercountry
Adoption Convention; the Convention on the Rights of the Child ("CRC"); and the
Optional Protocol to the CRC on the Sale of Children, Child Prostitution, and Child
Pornography ("Optional Protocol") provide some protection, but their success has
been limited in poor countries that lack the necessary funding or have not yet
ratified the agreements. During times of crisis, adoption becomes problematic due
to an increased number of children whose status as orphans cannot be certified, a
greater demand for children due to exposure, difficulty evaluating the intent of
adoptive parties, and the crisis environment itself. The author recommends that in
order to address these issues, (1) children whose adoption proceedings were
initiated before a crisis should be permitted to leave the country, conditional upon
follow-up certification once the crisis subsides and infrastructure is reestablished;
(2) criminal prosecutions of child trafficking should be increased following a crisis;
and (3) international moratoria should be imposed if child trafficking issues cannot
be effectively addressed. If additional measures are not taken, the problems
addressed by the Hague Intercountry Adoption Convention, CRC, and the Optional
Protocol will be exacerbated by crisis situations.
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Nicholas De Blouw, Comment, Drowning Policies: A Proposal to Modify the
Dublin Agreement and Reduce Human Rights Abuses in the Mediterranean, 40
CAL. W. INT'L . L.J. 335 (2010).

The effect of the agreements currently in place as part of the European Union
immigration policy, such as the Dublin Regulation, exacerbates the safety issues
plaguing immigrants arriving in Member States. Due to requirements such as
mandating a Member State to process an immigrant's asylum application when an
asylum seeker has crossed into the state and forcing the immigrants to remain in the
states in which they arrive, there has been a disproportionate burden on states
which more readily receive immigrants, therefore creating certain states with
denser populations of immigrants within its borders. These regulations are coupled
with the European Union's reliance on an agency that controls its external borders,
whose security agenda is more directed at preventing immigrants from entering into
the European Union, rather than providing security to the immigrants themselves.
The author uses the experiences of seaborne immigrants to demonstrate how the
flood of immigrants arriving on the shores of a nation with inadequate resources to
follow the European immigration policies, actually creates more of an immigration
safety and health problem rather than ameliorating it. While it may take years to
adequately reform the immigration system, the changes necessarily need to involve
more burden-sharing among the states regardless of their geographical location, and
address the safety issues that immigrants face during their journey and upon their
arrival.

CHILDREN AND TEENAGERS

Colleen D. Holland, Note, Autism, Insurance, and the IDEA: Providing a
Comprehensive Legal Framework, 95 CORNELL L. REv. 1253 (2010).

The public is becoming more aware of and concerned with autism spectrum
disorder ("ASD"). There are three conceptions of ASD: the medical conception,
which views ASD as a disease in need of a cure and often prescribes applied
behavioral analysis; the educational conception, whose goal is to give autistic
children basic opportunities and is accessible in local schools under the federal
Individuals with Disabilities Education Act ("IDEA"); and the neurodiversity
conception, under which it is impossible to separate the ASD from the child and
autistic children are accepted as they are. Each conception has its pitfalls-the
medical conception fails to understand that some autistic individuals do not view
ASD as a "sickness" to be "cured;" children with ASD may not actually need the
education prescribed under the medical conception, which also fails to account for
their voices; and the neurodiversity conception does not take into account the
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voices of autistic individuals who are unable to speak. The author proposes a
disabilities legal conception, which effectually combines the educational
conception and the neurodiversity conception and shifts the understanding of ASD
from a society-based focus to a child-based focus.

Paola Konge, International Crimes and Child Soldiers, 16 Sw. J. INT'L L. 41
(2010).

Due to lack of agreement on what the minimum age of criminal responsibility
("MACR") for international crimes should be, there is great uncertainty
surrounding the prosecution of children under international law. The minimum age
has yet to be resolved, largely because an international court has never prosecuted a
child soldier; however, recent events-including the discovery of a 13 year old
detained at Guantanamo Bay and the prosecution of Omar Khadr for war crimes
committed when he was 15-have resulted in calls for the MACR to be definitively
established. The author argues that international law must regulate the MACR, to
support efforts by states aiming to protect children and reduce the possibility that
opposition states will derail these attempts. Such regulation will spur the
international community to consider the significant risks children face in such
prosecutions, and may eventually lead to an international law mandating that
children cannot be held criminally responsible due to their infancy. Absent
regulation of the MACR, state practices regarding the prosecution of children will
continue to vary, exposing children worldwide to serious harm.

Edward L. Metzger III, Note, Falling Fertility Rates: The Offspring of the
Contraceptive Mentality, 24 NoTRE DAME J.L. ETHiCs & PUB. POL'Y 425 (2010).

The decrease in American fertility rates can have serious consequences on the
national economy. In order to ensure that all retirees are able to receive Social
Security benefits, there needs to be more American workers who are able to set
aside part of their paycheck for Social Security benefits than retirees. However,
concerns about money and maintaining middle class status, cohabitation,
urbanization, and an increase of educated women workers and divorced rates have
contributed to middle class Americans' unwillingness to have children. In order to
increase the American fertility rates, the federal government should reform the tax
code by including more incentives for middle class families to have more children
and promote teachings of the Catholic Church, which discourages contraception
and emphasizes the importance of human life. By adopting such "pronatalist"
strategies, the American government can hopefully increase fertility rates and thus
have more people who can pay taxes, contribute to Social Security funds, and help
the American economy get back on track.
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Steven M. Silverberg, Note, Safe at Home? Assessing U.S. Efforts to Protect
Youths from the Effects of Performance Enhancing Drugs in Sports, 35 BROOK. J.
INT'L L. 271 (2010).

Despite professional league prohibitions on the use of performance enhancing
drugs ("PEDs"), athletes continue to use PEDs, sometimes foiling screening
attempts by masking them with other drugs. While some countries-such as
Italy-have adopted legislative prohibitions on the use of PEDs, the U.S. has not,
and the author proposes that such legislation be implemented to combat the
problem. While anti-doping legislation could operate to promote ethical conduct
and alleviate public health concerns, due process requires that the government's
interest in drug screening outweigh an athlete's right to privacy. The United States
Supreme Court decision in Vernonia School District 47J v. Acton held that the
safety of young athletes was a sufficient public safety interest that outweighed
students' right to privacy. While technological advances in gene therapy may
render fruitless any such attempts to keep athletes honest, criminalization of PED
usage is a necessary, albeit insufficient, step in the right direction.

Hillary B. Farber, Do You Swear to Tell the Truth, the Whole Truth, and
Nothing but the Truth Against Your Child?, 43 LOY. L.A. L. REV. 551 (2010).

Society encourages, and at times demands, that children communicate openly
with their parents, yet there is no federally recognized parent-child privilege in the
United States. While scholars have developed thoughtful arguments regarding the
social policy implications caused by the lack of a parent-child privilege, neither
Congress nor forty-six state legislatures have recognized any form of parent-child
privilege. Parent-child privilege is essential in the prosecution of juveniles to
ensure children's due process rights are protected. A survey of how other legal
systems deal with these issues reveals that while protections are lacking in the
United States, other developed nations protect family members from having to
testify against one another. Reliable data regarding how frequently parents are
required to testify against their minor children is unavailable since few juvenile
delinquency cases go to trial, and those that do are closed to the public.

Emily Catalano, Comment, Healing or Homicide?: When Parents Refuse
Medical Treatment for Their Children on Religious Grounds, 18 BUFF. J. GENDER,
L. & Soc. POL'Y 157 (2010).

A child's life may be at risk when parents make the decision to treat their
child's illnesses with prayer instead of conventional medical treatment, and

[Vol. 17:717



ANNOTATED LEGAL BIBLIOGRAPHY

therefore, a balance between the parent's constitutional rights and the state's
interest in protecting the child is necessary. Even though alternative medical
treatments are acceptable in some situations, parents have been held liable for the
resulting deaths of their children due to their withholding of conventional medical
treatment based on their deep religious beliefs. While some statutory exemptions
have been created as religious defenses, the availability of these defenses varies
depending on whether the parent is being held liable for one of various charges
such as abuse and neglect, reckless endangerment, or negligent homicide.
Depending upon how serious the illness is and how successful a conventional
medical treatment may be, parents, doctors and the state can have very different
ideas about what method of treatment is in the best interest of the child. In order to
protect the parent's right to privacy as well as the child's health, a middle ground
needs to be created where courts mandate a certain form of medical treatment in
situations where a child's life can be saved by using traditional practices, rather
than relying upon prayer.

Heather Martone, Note, 2.2 Million Children Left Behind: Food Allergies in
American Schools-A Study of the Food Allergy and Anaphylaxis Management Act,
18 J.L. & POL'Y 775 (2010).

The following article draws attention to the growing problem of children
attending public schools with life threatening food allergies. Currently, there is no
uniform federal guideline to protect children from accidental exposure triggering
allergic reactions when eating at a public school. This article stresses the need to
pass the Food Allergy and Anaphylaxis Management Act, which provides
voluntary allergy management guidelines for schools. While arguing the need for
ratification, this article also includes proposed alterations such as a mandatory
implementation in schools with at least one student having anaphylactic food
allergies, and also a mandatory grant for such schools. Although the Act is a good
preliminary step to protect allergic children in public schools, in order to be a fully
preventative safeguard, legislation must go beyond mandatory minimums and
allow for grants to act as incentives for compliance even when there is not an
allergic child on record.

Martha Drane, Note, Street Children as Unaccompanied Minors with
Specialized Needs: Deserving Recognition as a Particular Social Group, 44 NEW
ENG. L. REV. 909 (2010).

With an estimated 100 million children around the world who live on the
streets, courts in the United States should recognize street children as a particular
social group-a group of persons all of whom share a common, immutable
characteristic-for the purposes of asylum cases. The William Wilberforce
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Trafficking Victims Protection Reauthorization Act ("Reauthorization Act"),
signed into law by President George W. Bush in December 2008, requires courts to
examine the "specialized needs" of an unaccompanied minor during an asylum
proceeding. The author argues that a street child's age should be recognized as an
important element when being considered in asylum cases, but currently courts
have failed to recognize street children as a particular social group for asylum
purposes. The author presents an overview of the type of children who qualify as
"street children," examines United States immigration law and the remedies
available to children in a removal proceeding, and the mental and physical dangers
of living on the street. Under the Reauthorization Act, street children commonly
share specialized needs, and thus, under the Reauthorization Act, must be
recognized as a particular social group for purposes of asylum.

Lindsay Lieberman, Protecting Pageant Princesses: A Call for Statutory
Regulation of Child Beauty Pageants, 18 J.L. & POL'Y 739 (2010).

The legal protections afforded to child actors, models and singers under
states' entertainment laws should also extend to child pageant contestants. The
same rationale offered to child actors, models and singers would extend to children
participating in beauty pageants. However, although states do offer some
protection, much more is needed. The six factors that back this proposition are: (1)
how children who participate in beauty pageants are affected; (2) the data regarding
regulations of the pageant industry within the state of North Carolina; (3) the
legislation adopted by other states regulating children's beauty pageants; (4) the
agency that would be appropriate to regulate beauty pageants; (5) the criteria that
should be used to regulate children's beauty pageants; and (6) any other issues the
Committee considers relevant to the study. Based on this data, a solution is that
states should supervise pageant organizers and promoters, provide safe working
conditions and require psychological and financial counseling.

Jessica E. Brown, Note, Classi fying Juveniles "Among the Worst Offenders".
Utilizing Roper v. Simmons to Challenge Registration and Notification
Requirements for Adolescent Sex Offenders, 39 STETSON L. REv. 369 (2010).

Although juvenile offenders are typically treated differently than adult
criminals, the Sex Offender Registration and Notification Act ("SORNA") requires
listing them in the most severe categorization of offenders and publically brands
them as sex offenders for the rest of their lives. This is in contrast to the reasoning
in Roper v. Simmons, which relied on Thompson v. Oklahoma and Atkins v.
Virginia in establishing a minimum age of eighteen for capital punishment due to
the belief that retributive aims are not as relevant to minors who are less culpable
than adults, and deterrence would not be served because minors lack an adult
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capacity to consider their actions. The Roper court emphasized the differences in
cognitive development between adolescents and adults that prohibit them from
being classified "among the worst offenders." SORNA should be invalidated
because it does not distinguish between adults and juvenile sex offenders, nor does
it serve the public safety justifications for making adult sex offenders' info public.
When juvenile sex offenders do pose a risk to the public, the adult court transfer
system serves as a sufficient remedy by permitting adult prosecution of the
offender.

Todd D. Kendall & Robert Tamura, Unmarried Fertility, Crime, and Social
Stigma, 53 J.L. & ECON. 185 (2010).

As children who are born to unmarried parents may be at an increased risk of
engaging in criminal activity as adults, it follows that unmarried fertility may be
positively associated with future crimes, such as murder and property crimes. In
this article, the authors conduct a statistical analysis to examine the relationship
between unmarried fertility and crime over a period spanning from 1957 to 2002 to
arrive at a number of conclusions regarding societal patterns. First, the analysis
indicates that an increase of merely ten out-of-wedlock births per 1,000 live births
is associated with an increase in future murder and property crime rates of
anywhere between two and a half and five percent. Further, the analysis suggests
that the correlation between out-of-wedlock childbirth and future crime seems to
have grown stronger over time, and that the correlation is stronger for nonwhites
than it is for whites as a result of the differences in social stigma each population
attaches to out-of-wedlock childbirths. Lastly, the analysis examines the findings
of another study-a study that argued that the legalization of abortion in the 1970s
improved family planning by reducing unwanted childbirths and thereby reduced
future crime rates-and concludes that the analysis of unmarried fertility and its
strong relation to future crime is also supported by the abortion hypothesis.

Robert H. Wood, The First Amendment Implications of Sexting at Public
Schools: A Quandary for Administrators Who Intercept Visual Love Notes, 18. J. L.
& POL'Y 701 (2010).

When balancing the interests of orderly administration of a school and the
constitutional rights of minors, school administrators should make greater efforts to
protect the rights of minors in regard to "sexting." The rise of "sexting"-sending
or posting nude or semi-nude photos and or videos-raises constitutional first
amendment issues concerning the rights of minors in a school setting. The author
analyzes judicial precedent that addresses student expression in a public school
setting, and demonstrates how these rights have been ratcheted down insofar as
school administrators may curb expression that is deemed "vulgar and offensive" or
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"sexually explicit, indecent or lewd." School administrators should not adopt a
zero tolerance policy toward sexting-which involves referring these cases to the
police-but rather, they should better protect the rights of minors by referring to
the police only those students who publicly display such explicit material. A zero
tolerance policy has not decreased crime, but instead has resulted in increased
student expulsions and suspensions.

DOMESTIC VIOLENCE

Mary Adkins, Moving Out of the 1990s: An Argument for Updating Protocol
on Divorce Mediation in Domestic Abuse Cases, 22 YALE J.L. & FEMINISM 97
(2010).

The National Council of Juvenile and Family Court Judges Model Code on
Domestic Violence and Family Violence statutes and several state codes have
adopted the presumption that divorce mediation is inappropriate for couples with a
history of domestic abuse. This belief reflects concerns that the practice of
mediation-emphasizing understanding, brainstorming and generating solutions-
may place past victims in a situation where they will not be able to voice their true
feelings and interests and thus cause them to be victimized once again by the fear
of domination by their spouses, and be forced into agreements that are undesirable
or even detrimental to them. The author argues that the evaluative mediation
practice in family courts today-in which the primary goal is to reach settlement
agreements-is vastly different from the past facilitative mediation process. The
evaluative mediation practice is more equipped to handle cases related to domestic
violence because of its emphasis on an active, decisive, and involved mediator.
The legislature, because of its adoption of codes that reflect previous facilitative
and not current evaluative mediation practices, fails to adequately respond to the
needs of all domestic violence victims, leaving these victims with little access to
mediation and pushing them towards a more common and costly alternative,
litigation.

Christine M. Belew, Comment, Killing One's Abuser: Premeditation,
Pathology, or Provocation?, 59 EMORY L.J. 769 (2010).

The current American framework of self-defense law in which a defendant
must prove both that she had a reasonable belief that the use of deadly force was
necessary and that there was an imminent threat of death or serious bodily harm
creates a problem for the defense of preemptive killings of abusers by their abused.
While these requirements are necessary in order to decipher which homicides were
truly the result of self-defense and which resulted from the unnecessary use of
excessive force, those abused women suffering from battered women's syndrome
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face a legal obstacle when trying to defend their actions through self-defense. In
American courts, evidence of battered women's syndrome is admitted in some
courts in order to shed some light on the reasonableness of the woman's belief in
the need for preemptive deadly force, but the use of this evidence does result in the
distortion of the traditional elements of self-defense law. By looking to the
defenses available for similarly situated women in Australia and England, such as
the elimination of the imminence requirement and provocation respectively, the
author suggests reforms in the American system to create a legal defense for these
abused women that will be consistent with traditional notions of self-defense law as
well as reflect the realities of the situations these women face. By using the
provocation doctrine and acknowledging that a woman may not have regained her
self-control after having been provoked by her abuser through the "slow-bum"
process, as opposed the immediate heat of passion response, it will more easily
result in justice for these women who have preemptively killed their abusers.

EDUCATION

Jill Ambrose, Note, A Fourth Wave of Education Funding Litigation: How
Education Standards and Costing-Out Studies Can Aid Plaintiffs in Pennsylvania
and Beyond, 19 B.U. PUB. INT. L.J. 107 (2009).

Education standards and Costing-Out studies-studies that calculate the costs
to schools to provide each student with an adequate education-can create a fourth
wave of plaintiffs in Pennsylvania to challenge educational funding schemes by
focusing on the legislature's duty under the state constitution to provide standards
and funding for education. There are still many educational disparities in our
country, and plaintiffs have failed at three prior waves of education funding
litigation. States were hesitant to address these disparities stating that educational
funding claims are nonjusticiable political questions and beyond the court's review.
New standards-based education-brought about acts such as A Nation at Risk and
the No Child Left Behind Act and Pennsylvania's Costing-Out Study-can solve
the justiciability issue as well as provide a meaningful claim for plaintiffs. This
"fourth wave" in education funding litigation has already been seen in a Kansas
Supreme Court case, Montoy v. State, and provides plaintiffs with a chance of
success in court.

Margaret E. Azhar, Note, Struggling Middle Class: Merit-Based Scholarships
Meet School Vouchers, 24 NoTRE DAME J.L. ETHIcs & PUB. POL'Y 399 (2010).

The American middle class often struggles to provide quality public
education for its children because access to good public schools is limited to those
families that can afford to purchase homes in affluent communities. Currently,
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state administered voucher programs-which enable families to send their children
to alternative private or public schools-are available in nine states. If these
programs are expanded, more American middle class families will be able to afford
to send their children to good schools. However, there are arguments against the
expansion of the school voucher program, for example, if vouchers are used at
private parochial schools, it would deprive public schools of badly needed funds.
The author suggests that like merit-based scholarships for secondary education, the
voucher program may enable more middle class parents to afford to send their
children to good schools, and this overall benefit would outweigh any negative
consequences.

Derek Black, Unlocking the Power of State Constitutions with Equal
Protection: The First Step Toward Education as a Federally Protected Right, 51
WM. & MARY L. REV. 1343 (2010).

The United States Supreme Court held in San Antonio Independent Day
School v. Rodriquez that education is not a civil or constitutionally protected right.
Although the Constitution does not protect a fundamental right to education,
advocates have challenged education as a fundamental right under state
constitutions in California, New Jersey, Connecticut, Washington, and Wyoming.
These legal actions in the form of litigation have been successful at establishing a
new and improved minimum standard of education while also providing for
increased funding for education. Despite these improvements, litigation can no
longer be the sole method of advocacy because minority and low-income students
still receive the least amount of educational funding. In order to solve this
problem, a middle ground must be reached where the Supreme Court can safeguard
educational funding through the idea of federal equal protection of state's rights
without overturning its decision in Rodriguez.

Derek W. Black, The Congressional Failure to Enforce Equal Protection
Through the Elementary and Secondary Education Act, 90 B. U. L. REv. 313
(2010).

Title I of the Elementary and Secondary Education Act distributes
approximately fifteen billion dollars per year to public schools around the country,
as long as the schools fulfill certain requirements that are designed to close the
achievement gap. However, the Act has deviated from its original purpose by
diminishing the goal of educational equality, as seen by the No Child Left Behind
Act, because schools are left with too much discretion regarding how to distribute
resources as they see fit. To ensure that schools are appropriately using their Title I
funds, Congress must intervene under its authority from the Equal Protection
Clause of the Fourteenth Amendment. As of now, Congress has failed to protect
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students of Title I schools by forcing school districts to comply with numerous
obligations set forth in the Act. Therefore, the author of this article proposes that
Congress creates a (1) private cause of action to enforce provisions of the Act; (2)
require equal funding between all school districts; (3) create incentives for school
districts to comply with the Act; and (4) condition the receipt of federal funding
with state constitutional obligations.

Margaret F. Brinig & Nicole Stelle Garnett, Catholic Schools, Urban
Neighborhoods, and Education Reform, 85 NoTRE DAME L. REv. 887 (2010).

Empirical support for the proposition that Catholic schools have a
significantly positive social impact on inner city areas can be found in the negative
effects that Catholic school closures have on neighborhood disorder, social
cohesion and collective efficacy. Controlling for demographic variables, the
authors conclude not only that such a causal link exists, but also that Catholic
parishes continue to generate neighborhood social capital where they have managed
to survive. The findings are also supportive of the value of intra-district public
school choice, a reality that Catholic parishes are capable of contributing to as one
of several schooling options in a given area. Communitarian arguments that the
rise of parental choice of schools threatens the inculcation of democratic values are
met with evidence that private schools promote civic values as well as public
schools do. The existence of Catholic schools, in short, is part of a general trend
toward choice-based schooling, which fails to detract from communitarian
concerns, while it is clear that their disappearance from inner city neighborhoods
have substantial deleterious effects.

Theresa M. DeMonte, Comment, Finding the Least Restrictive Environment
for Preschoolers Under the IDEA: An Analysis and Proposed Framework, 85
WASH. L. REv. 157 (2010).

The Individuals with Disabilities Education Act ("IDEA") allows for children
with disabilities to gain an education suited to their needs in the least restrictive
environment ("LRE"). However, there is uncertainty as to how the LRE
framework applies to preschool children, often because there is a dearth of public
education settings for nondisabled preschoolers. Thus, parents are faced with the
choice of paying for their child to be placed in a preschool with nondisabled
children or accepting the free special education services provided by IDEA, which
may not constitute the most appropriate environment for the child's unique
requirements. The author suggests that courts, in deciding LRE cases involving
preschool age children, should determine the child's least restrictive environment
by evaluating the educational environment of the child's peers, then decide whether
the child can be properly educated in this setting. Such an analysis comports with
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IDEA's purpose of educating children with disabilities in non-segregated settings
and fulfilling the child's educational needs.

Erin McDonald, Note, Trading Diplomas for Dollars: How Michigan
Lawmakers Could Use Education as an Economic Development Model, 55 WAYNE
L. REv. 1131 (2009).

Michigan's economic woes are inextricably linked to its poor education laws.
Education has been shown to lower the costs of social services, while increasing
tax revenue and lowering the cost of combating crime, but education is lacking in
Michigan due to an emphasis on quantity of graduates over quality of learning.
Recent state legislation mandates credit requirements but fails to ensure adequate
understanding of the material, and it leaves determinations of successful
completion of state school board standards to the discretion of the school district.
The author proposes that Michigan require a certain level of educational
"adequacy," defined in many states as a measure of employability, in order to reap
the economic benefits of educational standards. Also proposed is a "nationally
norm referenced exam" which, by facilitating comparisons of student performance
between school districts, would operate to remedy the employability gaps created
by state-specific educational standards.

Edmund Donnelly, Comment, What Happens When Student-Athletes are the
Ones Who Blow the Whistle?: How Lowery v. Euverard Exposes a Deficiency in
the First Amendment Rights ofStudent-Athletes, 43 NEw ENG. L. REv. 943 (2009).

American high schools have been known to spend millions of dollars on their
football teams and facilities, and coaches are increasingly exhibiting win-at-all-
costs attitudes and abusive behavior. In Lowery v. Euverard, the Court of Appeals
for the Sixth Circuit upheld summary judgment dismissing a First Amendment free
speech case against a coach who expelled four high school football players from a
team after finding a petition reading, "I hate Coach Euvard [sic] and I don't want to
play for him." The Sixth Circuit applied its understanding of the United States
Supreme Court's test in Tinker v. Des Moines Independent Community School
District, which balances the potential of the student speech to disrupt the school
environment with the reasonableness of the administrators' action. Subsequent to
Tinker, the Supreme Court announced other tests for First Amendment cases in the
school context, and the author argues that Lowery applied the Tinker test too
simplistically because it did not take into account nuances in the case that could
require application of these other tests. To protect the children involved, a better
way of deciding the case would have been to apply state common law and state and
federal statutes regarding whistle blower protections.

[Vol. 17:717



ANNOTATED LEGAL BIBLIOGRAPHY

Vinay Harpalani, Note, Maintaining Educational Adequacy in Times of
Recession: Judicial Review of State Education Budget Cuts, 85 N.Y.U. L. REV. 258
(2010).

Educational adequacy litigation-which began in the 1970s as litigants
alleged in state courts that their respective state constitutions mandated minimum
standards of educational adequacy-has been relatively successful, with a majority
of states recognizing such rights. However, remedying inadequate education has
not come as easily because courts have failed to propose solutions and have come
to review executive and legislative solutions with deference. Legislatures and
executives are charged with remedying inadequate education, but when budget
deficits prompt the legislative and executive branches to reduce educational
spending, the proposed efforts to remedy educational inadequacy offer minimal
practical gain. The author proposes that state courts take a more functional
approach by allocating tasks to the branch of government that can perform them
best in the current political conditions, rather than adhering to the formal approach,
which sees the lines between each branch of government as clearly delineated
regardless of the current political climate. Under a functional approach to the
separation of powers, state courts might not give great deference to acts that have
traditionally been categorized as legislative or executive, because courts recognize
that the judiciary is better positioned than the other two branches to ensure that
constitutional requirements-such as the requirement to adequate education-are
met.

Crystal L. Jones, No Child Left Behind Fails the Reality Test for Inner-City
Schools: A View from the Trenches, 40 CUMB. L. REv. 397 (2010).

The application of the No Child Left Behind ("NCLB") statute to the
majority of children in America's inner-city schools has been ineffective. This is
reflected by the fact that approximately 30% of all American students do not
graduate from high school and about half of students in the country's fifty largest
cities do not graduate from high school. In order to comprehensively enhance the
NCLB's effectiveness in inner-city schools, it is necessary to address issues such as
teacher disciplinary and management skills, student performance and learning
styles, community engagement through mentorship, and the encouragement of
parental involvement. Furthermore, students must bear responsibility for their
educational development by overcoming problems such as lack of self-belief and
the inability to manage conflict. Although it may seem difficult to accomplish all
these recommendations, citizens can make an impact by individually and
collectively reforming the public education system in order for the NCLB to
provide nation-wide results, rather than just pockets of excellence.
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Lewis R. Katz & Carl J. Mazzone, Safford Unified School District No. 1 v.
Redding, and the Future of School Strip Searches, 60 CASE W. RES. L. REv. 363
(2010).

After New Jersey v. T.L.O. was decided by the United States Supreme
Court-authorizing searches of students based upon a lower standard than usual
Fourth Amendment searches-strip searches of students proliferated and courts and
school districts failed to hold school officials accountable because the law was
unclear as to whether or not they should be. However, in Safford Unified School
Districts No. I v. Redding, the Supreme Court finally dealt with strip searches by
stating that they are reasonable only in the most serious circumstances. Because
the Court left unanswered what constitutes either a strip search or circumstances
under which they might be reasonable, more litigation will likely result. The Court
also erred in T.L.O. by granting immunity to a school official whose actions
arguably constituted abuse and certainly constituted an invasion of privacy. School
districts will need to fill the gap left by the vagueness of the Court's opinion by
adopting explicit policies about strip searches and standardizing procedures related
to such searches in order to avoid future lawsuits.

Jeffrey A. Knight, Comment, When Close Enough Doesn't Cut It: Why
Courts Should Want to Steer Clear of Determining What Is - And What Is Not -
Material in a Child's Individual Education Program, 41 U. TOL. L. REv. 375
(2010).

Special education law-which structures the education of severely limited
children by relying on individualized instruction-recognized a free and
appropriate public education to children with disabilities. Individuals with
Disabilities Education Act ("IDEA") especially finds its strength in the Individual
Education Program ("IEP"), which stands for a child's comprehensive educational
roadmap, tailored to the child by every significant person in the child's academic
career. There is an existing debate as to whether an IEP implementation plan
requires complete compliance or substantial compliance by school officials, to
which the author proposes a standard that looks at the intent of the actor when
assessing violations of IEP implementation. Given the fragility of special
education law, the court should leave decisions of general educational decisions to
schools and materiality of IEP provisions to the IEP team. Since there are wide-
ranging procedures for revising or amending an IEP, the author concludes that
modification of the IEP documents should only be done with the approval of IEP
team and the child's parents.
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Stephen Samuel Smith, Still Swimming Against the Resegregation Tide? A
Suburban Southern School District in the Aftermath of Parents Involved, 88 N.C. L.
REv. 1145 (2010).

In 2007, the United States Supreme Court in Parents Involved Community
Schools v. Seattle School District No. I struck down policies by several school
districts aimed at increasing racial integration. Specifically, Parents Involved
stands for the proposition that school districts cannot assign students to public
schools solely for the purpose of racial integration. In the aftermath of Parents
Involved, the school district in Rock Hill, South Carolina ("RHSC") has made
significant and successful efforts to increase integration even through it was not
under any court order to do so. There are four principal reasons for this success:
first, a commitment to integration by the board and administration; second, citizen
advisory committees in desegregation planning; third, RHSC's efforts to integrate
on the basis of both race and class; and fourth, finding ways for experiences of
districts to be disseminated in a way that would be accessible and helpful to other
districts that are dealing with integration issues. The author also notes other factors
that may benefit RHSC, such as demographic composition, access to resources,
reputation for having good schools, and the school district's small size.

Adam J. Speraw, Note, No Bullying Allowed: A Call for a National Anti-
Bullying Statute to Promote a Safer Learning Environment in American Public
Schools, 44 VAL. U. L. REV. 1151 (2010).

Bullying is a serious and dangerous issue facing children in school because it
not only results in physical harassment but also produces long-term psychological
problems. Currently, forty-one states have enacted anti-bullying legislation, but the
state laws use various definitions of bullying and often leave too much discretion to
the local school boards. A national anti-bullying statute-hinged on Congress's
ability to use the Spending Clause to condition school federal funding on adopting
a uniform policy-would help states come to a consensus about what constitutes
bullying, how far freedom of speech for students extends, and what measures can
be taken to combat bullying in schools. However, Congress's ability to pass such a
statute would also depend on the United States Supreme Court upholding the
statute against a freedom of speech challenge, which is further complicated by the
fact that the Supreme Court's current standards regarding student freedom of
speech cannot easily be applied to student bullying. In conclusion, the author
provides a model federal anti-bullying statute that defines bullying, provides for a
reporting and punishment system, immunity for the individual that reports a
bullying incident, and anti-bullying training for students and school staff.
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Susan P. Stuart, When the Cure is Worse Than the Disease: Student Random
Drug Testing & Its Empirical Failure, 44 VAL. U. L. REV. 1055 (2010).

The United States Supreme Court's recent revitalization of the doctrine of in
loco parentis gives public schools the legal authority to act as a parent in making
decisions regarding its students. The author suggests that drug testing in public
schools, as justified by this doctrine violates students' Fourth Amendment rights.
Studies show that drug testing public school students is ineffective in deterring
them from drug use and does not support the Supreme Court holdings in either
Vernonia School District 47J v. Acton or Board of Education of Independent
School District No. 92 ofPottawatomie County v. Earls, which declared that public
school students were required to submit to drug testing. The author argues that
because research proves that drug testing is ineffective, states' interests do not
overcome the students' Fourth Amendment rights because the purpose of detecting
student drug use is not being achieved. As an alternative, rather than subject
students to drug testing, public schools should explore drug prevention programs as
a method of deterring student drug use. Adding an educational aspect to drug-use
prevention efforts will give students information and strategies to deter them from
drug use for the long haul.

Jamie L. Wershbale, Collaborative Accreditation: Securing the Future of
Historically Black Colleges, 12 BERKELEY J. AFR.-AM. L. & POL'Y 67 (2010).

The Higher Education Act of 1965 requires accreditation of higher learning
institutions in order to receive public federal funding. Historically black colleges
and universities face a unique problem as a result of this act-namely, since these
institutions primarily enroll minority and lower-socioeconomic students, they do
not have the resources to meet the standards of accreditation. However, without
such accreditation, they cannot receive the funding which would enable the
necessary improvements and supplement student tuitions. This author proposes an
amendment to the Higher Education Act, which would promote a system of
"collaborative accreditation." A collaborative approach between private
accrediting agencies and historically black colleges and universities would instill
new standards that would permit these institutions to both achieve and maintain
accreditation, while still providing education to the unique group of students who
attend the universities.

Emily White Kirsch, Note, First Amendment Protection of Teachers
Instructional Speech: Extending Rust v. Sullivan to Ensure that Teachers Do Not
Distort the Government Message, 58 CLEV. ST. L. REV. 185 (2010).

[Vol. 17:717



ANNOTATED LEGAL BIBLIOGRAPHY

The circuit courts are split on the issue of whether a teacher's in-class speech
is protected by the First Amendment. While most circuits apply the tests of
Hazelwood School District v. Kuhlmeier or Pickering v. Board of Education, the

author argues that the test used in Rust v. Sullivan is the appropriate and conclusive
one. The author begins by providing an overview of public education funding and
curriculum, followed by an examination of the three tests in use and an explanation
of why Rust should apply. Since the government funds and proscribes the
curriculum, thus having control over what is taught, it is argued that teachers are no
more than conveyors of the government message and according to Rust, conveyors

are not afforded First Amendment protection. Rust will further the government
interest that teachers not distort the message.

Regina Ramsey James, How to Mend a Broken Act: Recapturing Those Left

Behind by No Child Left Behind, 45 GONZ. L. REv. 683 (2009).

The failure of the No Child Left Behind Act ("NCLB") is traceable to the fact

that the act promises results that are impossible to deliver and that the law tries to

solve problems through education that are caused through society's inequality.
Several provisions of NCLB are not realistic, including universal proficiency goals,
a short timeline, required standardized tests, and penalizing schools unable to reach

annual goals. These provisions have failed since the adoption of NCLB, and after

students fail to pass high stake tests, they are left behind and many drop out. This

problem leads to extrinsic issues including poverty, crime, a shortened estimated

life span, lesser earnings, and a greater need for public assistance. The author

offers several solutions to these problems, including the elimination of the above

provisions and their replacement with an emphasis on teaching and learning,
trusting teachers-who know their students better than a standardized test-to

evaluate student progress, and eliminating ineffective penalties and time lines.

Juliet A. Williams, Learning Differences: Sex-Role Stereotyping In Single

Sex Public Education, 33 HARv. J.L. & GENDER. 555 (2010).

Over the past twenty years a sex segregation movement has sprung up in

public school classrooms nationwide-particularly in low-income schools-as a

means of improving academic performance. Advocates of sex segregation in the

classroom point to brain chemistry as scientific evidence that boys and girls have
different learning requirements and respond to different pedagogic methods.

Opponents of same sex public classrooms have sought recourse in the law by
arguing that single sex classrooms are not based on science, but on stereotypes and

are thus potentially unconstitutional. The author analyzes the arguments that

advocates of same sex education have given to effectively refute these complaints,
and to successfully shift the burden of proof onto feminists to show that that they
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are not against the academic achievement of disadvantaged students. In order to
reclaim the initiative, feminist opponents to same sex education must overcome
these presumptions.

Kendra Fox-Davis, A Badge of Inferiority: One Law Student's Story of a
Racially Hostile Educational Environment, 23 NAT'L BLACK L.J. 98 (2010).

Students of color should make use of Title VI when their universities fail to
recognize or remedy issues caused by faculty members who facilitate a racially
hostile environment through their scholarship. Title VI, which prevents racial
discrimination by recipients of federal funds and outlines the prima facie case for
plaintiffs, is most effectively utilized when traditional concepts of discrimination
are expanded to include subtle or covert acts. A Title VI claim should be brought
against University of California Los Angeles School of Law ("UCLAW") based on
Professor Richard Sander, who declared his belief that affirmative action programs
admit minorities-whose academic achievements are below their white
classmates-to the detriment of themselves and the school's bar passage rates.
UCLAW "knew and [was] deliberately indifferent" to the racially discriminating
scholarship, creating a legal duty to rectify the situation, which the author feels was
not adequately done. The institutional context of the harassment, the nature of the
scholarship, its scope and duration, which permeated the entire law school
experience for affected students, the relationship between students and faculty, and
a deprivation of educational benefits are all context-specific indicators that
Professor Sander's work was racially discriminatory to an extent that merited a
more pronounced institutional response.

FAMILY

Andrea Bradley, Beyond Borders: Cosmopolitanism and Family
Reunification for Refugees in Canada, 22 INT'L J. REFUGEE L. 379 (2010).

While Canada has a demonstrated history of commitment to facilitate family
reunification for refugees, the author argues that Canada's current domestic family
reunification policies are insufficient. The distinctions between refugee law and
family reunification law mean that refugees may get severed from their families.
Minimization of these distinctions may come from a comprehensive reform of
Canada's Immigration and Refugee Protection Act ("IRPA"). While half of IRPA
is strictly devoted to Canada's refugee program, family reunification is only
covered cursorily through other laws and public policy objectives. A comparative
study between the Canadian system and countries that have a more unified system
may assist in developing future policy aimed at successfully reuniting refugees with
their families.
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Ashley L. Driver, Comment, Confusing Plain -Language: The Compelling But
Counterintuitive Need for Adoption by a Biological Parent, 63 ARK. L. REv. 139
(2010).

Arkansas should continue to allow a biological parent to adopt his or her own
child under Section 9-9-204 of the Arkansas Code, while still adhering to the best
interests of the child test. Arkansas has examined the question of whether or not a
biological parent can adopt in the recent decisions of King v. Ochoa, In re Adoption
of MK.C.I, and In re Adoption of MKC. II and has chosen to allow biological
parents to adopt their own children under the Arkansas Code. However, the
Arkansas law still needs to describe when this right to adopt a biological child
should be recognized. The author describes adoption law in Arkansas by laying out
the two-part test that includes that the adoption be in the child's best interest,
describes three hypothetical scenarios in which adoption of one's own biological
child may be appropriate, and explores ways to terminate parental rights. Though
Arkansas still needs to determine when such an adoption is appropriate, the
Arkansas Code provides a way for termination of parental rights while still
following the child's best interest.

Mark Glover, Evidentiary Privileges for Cohabiting Parents: Protecting
Children Inside and Outside of Marriage, 70 LA. L. REv. 751 (2010).

American society has traditionally frowned upon unmarried couples living
together, and as a result, these couples are not provided the same legal protections
as married couples because they are seen as undermining marriage. The
justification for providing the spousal testimonial privilege-allowing one spouse
to refuse to testify against the other in court-and marital communication
privilege-protecting confidential communications between spouses-to married
couples goes beyond the sanctity of the marriage union, and includes protecting the
family model. Denying these privileges to cohabiting couples raising children
together negatively affects their children and the family-home environment. As
most couples, regardless of marital status, rarely invoke these privileges conferring
them upon unmarried cohabiting couples would not remove the incentive to marry
as much as conferring other marriage rights might. Unmarried couples in America
are more frequently raising families in one household, and giving these couples the
evidentiary privileges given to married couples would protect the children being
raised by these parents.
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Sean T. Masson, Note, Cracking Open the Golden Door: Revisiting U.S.
Asylum Law's Response to China's One-Child Policy, 37 HOFSTRA L. REV. 1135
(2009).

Chinese nationals have been fleeing to the United States for political asylum
to escape China's notorious one-child policy, though it is uncertain whether the
1996 amendment of the Immigration and Nationality Act ("INA") redefining
"refugee" includes such Chinese citizens. While Section 601(a) of the Act re-
defines "refugee" to include those who are forced to undergo sterilization or
abortion for violating the one-child policy, many circuit courts have had difficulty
deciding whether unmarried and married partners of direct victims receive asylum
protection under the INA. Currently, the Second, Third, Fifth, Sixth, Seventh, and
Eleventh Circuits have concluded that Section 601(a) only applies to direct victims
of forced abortion or sterilization as being considered refugees, whereas the
remaining circuits hold that refugee protection extends to the direct victims'
spouses. To avoid further confusion and to protect those who have suffered
Chinese persecution, the author argues that Section 601(a) should be amended to
include all spouses, whether recognized or not by the Chinese government as being
married. The proposed amendment would symbolize the United States'
commitment to protecting Chinese victims of persecution and would open the door

for future victims to feel safe when fleeing to this country.

Katharine K. Baker, Marriage and Parenthood as Status and Rights: The

Growing, Problematic and Possibly Constitutional Trend to Disaggregate Family
Status from Family Rights, 71 OHIO ST. L.J. 127 (2010).

Over the last thirty years, there has been an increasing tendency in family
law, on the part of both judges and legislatures, to separate family rights from
traditional family status. Specifically, the legal rights commonly associated with
the family statuses of marriage and parenthood are more and more frequently
bestowed through the recognition of civil unions or de facto parenthood. However,
the constitutional right to family status is not only a mechanism through which to
grant families legal rights, it also provides validity to the labeling of such
institutions. The legal system feels obliged to grant "the legal incidents of family
relationship," even without awarding family status, because it "provide[s] critical
sources of identity and autonomy for the people in those relationships." Despite the
rationale of this current trend-to confer familial rights to alternative families,
without changing the traditional definitions of marriage and parenthood-it may
actually weaken legal protection for all family relationships.

Douglas E. Rushton, Comment, The Tortious Loss of a Nonviable Fetus: A
Miscarriage Leads to a Miscarriage ofJustice, 61 S.C. L. REV. 915 (2010).
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The South Carolina Supreme court's decision in Crosby v. Glasscock
Trucking Co. is one in a line of cases in the majority of the United States which
bars recovery for the death of a non viable fetus, meaning the fetus is incapable of
surviving outside of the mother. This article examines the various approaches to
recovery for the tortious death of the non-viable fetus under the constraints of the
majority rule, discussing the movement in West Virginia to allow recovery under
the wrongful death statute for a non viable fetus; the impact Roe v. Wade had on the
arena of wrongful prenatal death; and an examination of Crosby in light of the
majority rule against recovery for non viable fetal death. Courts may allow the
parents of a nonviable fetus to recover fully in the event of tortious death, under a
wrongful death statute, a theory of emotional distress, or loss of consortium. The
loss of a fetus-regardless of whether it was viable at the time-is a traumatic
event and the current majority rule leaves parents uncompensated when this loss is
caused by tort. In South Carolina, and across the country, legislatures should
recognize the unjustness of this rule and rectify the situation by enacting statutes
which provide just compensation for this loss.

Robert J. Levy, Custody Investigations in Divorce-Custody Litigation, 12 J.
L. & FAM. STUD. 431 (2010).

The great majority of divorce cases within the United States are uncontested
by the parties involved. Although the formerly married couple privately negotiates
the placement of children after the divorce, judges have customarily been instilled
with the duty to protect the best interests of the children concerned. As a result,
judges frequently rely on non-judicial aids, such as family relations counselors,
mental health professionals, and guardians ad litem, in order to facilitate the
divorce and custody adjudication. The author argues that there is great subjectivity
to the analyses presented by non-judicial aids to the court in such cases. Through
the scope of the Connecticut intermediate appellate court case Daddio v. O'Bara,
this article proposes the implementation of concrete training requirements for
mental health professionals, as well as rules which will allow "lawyers to recuse
particular court-attached custody investigators in much the fashion they can recuse
judges they suspect to be insufficiently objective in a particular case."

Elijah Lawrence, Note, Victim Opinion Statements: Providing Justice for
Grieving Families, 12 J. L. & FAM. STuD. 511 (2010).

There is a need for victims to have an opportunity to voice their opinions on
the type and length of sentence that should be imposed on a defendant in a capital
case. The first time this issue was discussed in the United States Supreme Court
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was in 1983, in the capital murder trial of Booth v. Maryland, where the Court
determined that opinions of family members divert attention from the relevant
evidence and are prohibited by the Eighth Amendment, but this per se rule was
essentially overturned in the case of Payne v. Tennessee, which also provided that
if the statements are too discriminatory, they can be attacked using the Due Process
Clause. Lower courts have been split on this issue. Victim impact statements
provide information for the sentencer, benefit the victim, explain the crime's harm
to the defendant, and improve the perceived fairness of the sentencing, but can also
be constitutionally irrelevant and possibly usurp the sentencing authority's role.
Although confusion has been created through the ambiguous holdings of the
Supreme Court, victim opinion statements do not violate the Constitution, and
therefore it is important for the Court to consider the effects on victims in capital
cases by permitting victim opinion statements.

FATHERHOOD

Kayla Britton, Note, You Shall Always Be My Child: The Due Process
Implications of Paternity Affidavits Under Indiana Code Section 16-37-2-2.1, 43
IND. L. REV. 499 (2010).

Nearly forty-percent of births occur out of marriage, meaning nearly forty-
percent of fathers may have no automatic legal paternity rights. Under Indiana law,
paternity determinations are encouraged but a man can also execute a paternity
affidavit claiming paternity of a child. However, the procedures have a high risk of
error, biological fathers have no notice when someone else wishes to claim legal
paternity of their biological child, and a marriage certificate or affidavit can
preempt genes. All of these factors violate biological fathers' Due Process rights
and create state interference with a fundamental right absent a compelling state
interest. Indiana, however, can remedy this situation by providing for genetic
testing, notice prior to the signing of affidavits, and recognition of dual fatherhood,
which would grant some paternity rights to both biological fathers and men married
to children's mothers.

Bernardo Cuadra, Maternal and Joint Custody Presumption for Unmarried
Parents: Constitutional and Policy Considerations in Massachusetts and Beyond,
32 W. NEw ENG. L. REv. 599 (2010).

Parents in the United States maintain the highest priority when the issue of
care and custody of their child is at stake, but this priority has historically not been
applied equally. However, the Supreme Court concluded that unmarried fathers
and children bom out of wedlock are afforded the same Constitutional protections
as their counterparts in marriage, thus reflecting the changing culture and the
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evolving role of parents post divorce and the tendency to abolish explicit maternal
preference standards. Despite this, the Supreme Court has not granted unwed
fathers absolute rights and has not considered the constitutionality of presumptive
custody, and there are still jurisdictions that do not treat an unwed father equally-
whether in comparison to the unwed mother, the divorced father or the divorced

mother-leaving the unwed father with an uphill battle to gain equal rights and

equal access to his child. Specifically, Massachusetts law maintains a statutory

custodial presumption in favor of the unwed mother, and this author argues that the

Massachusetts statutes are potentially unconstitutional and should be amended to

ensure equal treatment of unmarried fathers in custody disputes, thus allowing the

unmarried father to become more involved with their child's upbringing.
Additionally, the use of joint custody increases the father's involvement in divorce

cases, and subsequent research suggests the same for unwed fathers, which should
be considered as an alternative.

FEMINISM

Nancy E. Dowd, Asking the Man Question: Masculinities Analysis and

Feminist Theory, 33 HARV. J.L. & GENDER 415 (2010).

Masculinities analysis, or "asking the man question," can provide valuable

tools for feminist analysis and reveal insights into feminism, particularly related to

issues of power. Masculinities scholarship has revealed a number of interrelated

insights about gender differences, cultural conceptions, and social constructs,
including male power and the process of subordination. The author presents a

series of articles from a symposium designed to present pieces of the masculinities

framework, and how they can enhance feminist analysis. These articles are

grouped under four different themes: the persistence of gender segregation,
masculinities and work, the creation of masculinities in residential construction,
and masculinities and the creation of female identity. Each of the issues presents

the promise of masculinities scholarship for feminist analysis, and contributes to

the goal of equality and justice, while at the same time demonstrating the difficulty

of that task.

GENDER AND VIOLENCE

Megan N. Schmid, Comment, Combating a Different Enemy: Proposals to

Change the Culture of Sexual Assault in the Military, 55 VILL. L. REV. 475 (2010).

Women in the military are twice as likely as civilians to be raped, and despite

efforts by Congress and the Department of Defense ("DoD"), the number of

reported sexual assaults continues to rise. The reason for this-according to
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feminist commentators, sociologists, and legal scholars-is that the military has a
"hypermasculine" attitude and culture that defines itself around power and the
exclusion of things that are not hypermasculine, including femininity. This attitude
and culture view "girls" as weak and uses feminine insults to degrade male military
members who are not performing at the desired level. As a result, measures taken
by Congress and the DoD will not be successful until they are aimed at changing
the culture of the military itself. To accomplish this, the military should upgrade
the status of women from merely "token" and allow them into combat situations.

GENDER BIAS

Christine Sgarlata Chung, From Lily Bart to the Boom-Boom Room: How
Wall Street's Social and Cultural Response to Women Has Shaped Securities
Regulation, 33 HARV. J.L. & GENDER 175 (2010).

Women in securities regulations are subject to social and cultural stereotypes
and have historically been portrayed as outsiders in Wall Street. Securities
regulation is filled with gender-based assumptions-depicting women as either not
present, not welcome, or subject to fraud, abuse, and stereotypes-and needs to be
less dependent upon these gender norms. The author charts women's roles in
securities regulations beginning with pre-twentieth century roots until today. The
article draws particular attention to the role of widows in securities regulations and
stories of their manipulation by others in order to depict the negative assumptions
associated with women at the time. Drawing attention to these gender stereotypes
can allow the issue to be dealt with explicitly and allow for changes to these
stereotypes that have so long been ignored.

Andrea Kupfer Schneider, Catherine H. Tinsley, Sandra Cheldelin & Emily
T. Amanatullah, Likeability v. Competence: The Impossible Choice Faced by
Female Politicians, Attenuated by Lawyers, 17 DuKE J. GENDER L. & POL'Y 363
(2010).

The 2008 election and the candidacies of Hilary Clinton and Sarah Palin
provided unique insight into the dilemma women often face in politics-eschewing
traditionally feminine traits in order to appear competent or risk looking
incompetent but feminine in order to appear likeable. In recent studies, however, it
was found that female lawyers, who are rated equally with male lawyers in terms of
descriptive terms and effectiveness, do not face this dilemma. Reasons for this may
include: women who are considered high status receive less backlash when they
exhibit "male" characteristics, the view that female lawyers who are assertive are
merely meeting expectations, and lawyers are often being assertive on someone
else's behalf. In order to continue avoiding backlash for occupying traditionally
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male roles, the author encourages female lawyers to use their status and role while

remaining feminine and fighting stereotypes. With this unique position, female
lawyers can provide support and mentoring for one another and for other women in

the workplace.

Mary Vasaly, Men in Black: Gender Diversity and the Eighth Circuit Bench,

36 WM. MITCHELL L. REv. 1703 (2010).

Gender disparity exists in the appointment process of the federal appellate

judges in the Eighth Circuit. The first woman to be appointed to an appellate
judgeship in the Eighth Circuit was in 1994, and since then not a single other

woman has been appointed. There are several ways in which our system of justice

is enhanced by greater gender equity, the most important being that a diverse bench

reinforces the public's perception of the court's independence. In conclusion,
raising awareness about gender disparity at the federal appellate level is important

in order to change the current system. The author is a founding member of the

Infinity Project, an organization of lawyers and others dedicated to changing the

current gender makeup of the Eighth Circuit bench.

Susan Coleman & Alicia Robb, Sources of Funding for New Women-Owned

Firms, 32 W. NEw ENG. L. REv. 497 (2010).

Small firms and businesses play an integral role in the United States'

economy; in particular, firms owned by women have recently increased 19.8%
from 1997 to 2002, and are a growing portion of small businesses in the United
States. Though the number of women-owned firms is escalating, their performance

does not match that of their male-owned counterparts, with regards to revenue,
employment rate, and sales. This article examines the financing strategies,

financing sources, and experiences of nascent firms using the Kauffman Firm

Survey-a survey of new business in the United States-to evaluate financing

gaps, differing financial strategies, challenges, and constraints between women-

and men-owned firms. After examining nearly 5,000 new firms, the results
revealed that women-owned firms raised smaller amounts of capital from inception

and relied mostly on personal sources of financing rather than external sources. It

is hypothesized that these findings may be a result of the higher level of risk

aversion that women generally display, resulting in their reluctance in financing

their firms through external sources.

Danielle Sollars, Note, Gender Balance in the Judiciary: Why Does It

Matter?, 36 WM. MITCHELL L. REv. 1721 (2010).
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The United States judicial system is hardly reflective of society as a whole
with regard to female representation on the bench and in the courtroom. In 1987
Minnesota created the "Minnesota Court Task Force for Gender Fairness in the
Courts" to address gender bias and inequality prevalent in Minnesota's state
judiciary. The author uses the lack of female representation in the Minnesota state
judiciary, the Eighth Circuit, and the United States Supreme Court as a lens through
which to examine gender-based disparities in the United States' judicial system.
While research investigating the impact of gender on judicial decision-making is
inconclusive, it remains imperative that both state and federal judiciaries continue
the trend of equal gender representation in courtrooms. Through increased political
involvement to obtain judgeships based on elections, and improved committees
designed to examine complaints of gender bias and discrimination, a judiciary that
is adequately representative of the female population in the United States is
attainable.

Anna K. Diehn, Comment, There's No Place Like "Home": § 162(a)(2) and
Why Married Taxpayers Just Can't Get "Away", 59 EMORY L.J. 969 (2010).

Section 162(a)(2) of the Internal Revenue Code permits taxpayers to deduct
expenses incurred for travel, meals and lodging while traveling "away from home"
for business purposes. A series of restrictions on the deduction disproportionately
affect married couples: (1) the principal place of business rule, (2) the overnight
requirement, (3) the limitations to the temporary exception, and (4) the personal-
versus-business distinction. These restrictions constitute a "marriage penalty"
which primarily affects dual wage earners and married women. Since Section
162(a)(2) was added to the Tax Code in 1921, the gender composition of the
workforce has changed dramatically. Accordingly, Section 162(a)(2) must be
revised to reduce this unnecessary burden on working families and encourage more
women to enter the workforce.

William N. Eskridge, Jr., Sexual and Gender Variation in American Public
Law: From Malignant to Benign to Productive, 57 UCLA L. REv. 1333 (2010).

In the twentieth century, evidence increasingly suggested that gender and
sexuality are separate from biological sex, which prompted some Americans' belief
that the state needed to intervene to restore the "natural" order. Feminists and
lesbian, gay, and transgender advocates took the position that variation in gender,
sexuality, and sex is benign and does not call for normalizing state interventions.
This article explores the evolution of the discourse surrounding sexuality, gender,
and the law from the sexualization of free speech and corresponding traditional
values countermovement, to the post-liberal perspective that sex, gender, and
sexuality are interdependent, not independent. It discusses the ideas of Catharine
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MacKinnon, Michael Foucault, and Judith Butler, which are different but share the
basic idea that the state bears some responsibility for the construction of sex,
gender, and sexuality in society. The author concludes that sexual and gender
variation-and openness to a variety of perspectives-is productive and acts as a
tool for reforming unjust aspects of the status quo.

HEALTH

Janet L. Dolgin & Katherine R. Dieterich, When Others Get Too Close:

Immigrants, Class, and the Health Care Debate, 19 CORNELL J.L. & PUB. POL'Y
283 (2010).

Undocumented Latino-especially Mexican-immigrants in America have
been met with antagonistic attitudes ranging from the portrayal of such individuals
as sickly and lazy to a belief that they will usurp the jobs of the country's middle
class. These attitudes have had tangible effects on the lives of these immigrants,
such as their lack of access to healthcare in America. For example, outpatient and
rehabilitation care are denied to these individuals even after emergency care is
conferred, resulting in a choice between continued health problems or possible
deportation. State statutes-such as California's Proposition 187 and Arizona's
Proposition 200-have codified these limitations of access to healthcare and
undocumented immigrants have been excluded from the federal government's
recent health care reform. The author argues that policy makers should take a more
sympathetic and understanding approach towards these immigrants.

Heather M. Kolinsky, Respecting Working Mothers with Infant Children: The

Need for Increased Federal Intervention to Develop, Protect, and Support a

Breastfeeding Culture in the United States, 17 DUKE J. GENDER L. & POL'Y 333
(2010).

Significant federal legislation must be enacted to support women who
breastfeed regardless of their socioeconomic and educational backgrounds.
Currently, forty-four states recognize the major health advantages of breastfeeding
infants, including the physiological, financial, environmental, and workplace
benefits. However, the federal government has failed to enact any national
breastfeeding policies to benefit working-women, many of whom are poor and

cannot afford to take the necessary six months away from work to breastfeed their
child. Over the years, Congress has passed legislation that protect women,
including the Family and Medical Leave Act of 1993, and the Department of

Health and Human Services established a Breastfeeding Committee in 1998 and
created a guide for women called "Blueprint for Breastfeeding" in 2000. By
enacting federal legislation under Title VII that explicitly protects women who are
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breastfeeding, the government would also be protecting women from having to
make the difficult choice of deciding between work and family.

Stacey A. Tovino, Scientific Understandings of Postpartum Illness:
Improving Health Law and Policy?, 33 HARv. J.L. & GENDER 99 (2010).

A comparison between scientific and legal research of the foundation and
outcome of postpartum illness yields diverging results, which can be reconciled by
an integrated health law framework that reduces differences between physical and
mental illness. The scientific understanding of postpartum illness-a health
condition inducing depression or psychosis in women before entering
motherhood-has developed over the centuries originating in 400 B.C. and is still
evolving. To develop health law and policy in the postpartum context, legislators
and judges have sought to comprehend postpartum illnesses, however their
understanding has been based upon scientific research fixed in time, rather than
coordinated with the growing search for information that is constantly subject to
revision. The author disapproves of the absence of the use of the latter technique in
the common law system, where judges adjudicate disputes relying on precedent.
The author concludes with a recommendation not only to urge legislators to
enhance their understanding of the health condition, but also to enrich their
recognition of the underlying differences in the scientific and legal research
methods and the necessity to re-examine legal findings as their scientific basis
advances.

Benjamin Lemke, Note, Why Mandatory Vaccination of Males Against HPV
is Unconstitutional: Offering a New Approach to an Old Problem, 19 B. U. PUB.
INT. L.J. 261 (2010).

Due to individual liberty interests, mandatory vaccinations like the smallpox
vaccination addressed in Jacobson v. Massachusetts were deemed acceptable so
long as the mandatory vaccination laws were "necessary" and "reasonable."
However, while diseases like smallpox ravaged the United States centuries ago and
warranted mandatory vaccination regulations, the evolved medical landscape, cost
of implementing mandatory vaccinations, and concerns of infringing on
constitutional liberty interests call into question whether such regulations are truly
essential. These concerns have led some scholars to adopt the Modified Hand
Formula-which assesses whether the burden outweighs the net probable loss of
implementing mandatory vaccination regulations-to determine whether or not
such a law would be constitutional. The author examines Gardasil, a vaccine
created in 2006 and used to treat human papillomavirus ("HPV"), and after
applying the Modified Hand Formula, finds that mandatory HPV vaccinations for
men would not be constitutional. While Equal Protection arguments against
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mandatory vaccinations for one gender would seemingly be upheld, the
governmental interests and objectives furthered by these gender-specific
vaccination regulations for HPV may outweigh the interests in protecting citizens'
fundamental rights.

HUMAN RIGHTS

David Brown, Note, Making Room for Sexual Orientation and Gender
Identity in International Human Rights Law: An Introduction to the Yogyakarta
Principles, 31 MICH. J. INT'L. L. 821 (2010).

The Yogyakarta Principles ("the Principles") is a codified body of law-
created by a group of international human rights law experts-that reflects
international human rights law on issues of sexual orientation and gender identity.
The Principles illustrate the change that international human rights law has
undergone: today international human rights law prohibits discrimination based on
sexual orientation and gender identity, whereas thirty years earlier the international
community did not recognize such protections. The purpose of this Note is to
analyze the ability of the Principles to further develop human rights law. The
author evaluates the substance of the Principles by considering their accuracy as a
restatement of existing international law and also by discussing their capacity to aid
in the development of international human rights law. By not only stating existing
law, but also by detailing legal developments, the Principles have the potential to
codify new elements-such as a requirement that states shall improve anti-violence
and harassment protections and strengthen prosecution for violent crimes-and will
thus be helpful to both victims of discrimination and the human rights community
at large.

Lindsay Strauss, Note, Adult Domestic Trafficking and the William
Wilberforce Trafficking Victims Protection Reauthorization Act, 19 CORNELL J.L.
& PUB. POL'Y 495 (2010).

The Victims of Trafficking and Violence Protection Act ("TVPA") of 2008 is
a crucial piece of legislation as part of the United States' war against trafficking,
since it directly addresses the issue of domestic trafficking within the United States.
Despite its general purpose to combat all forms of human trafficking, TVPA-
which was first passed in 2000 and reauthorized in 2003, 2005 and 2008-has until
2008, only focused on incidents of international trafficking where the victims are
foreign nationals. TVPA of 2008 is a step in the right direction in taking domestic
trafficking seriously since the protections it extends to trafficking victims-such as
making benefits and services more readily available to minor trafficking victims,
eliminating many defenses for traffickers of minor victims, and not requiring proof
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of force, fraud or coercion in the successful prosecution of a minor trafficker-are
available to both international and domestic trafficking victims. TVPA of 2008
also lowered the standard of proof in adult domestic trafficking victim cases from
"knowing" to "reckless disregard," but still requires a domestic adult trafficking
victim to show "force, fraud or coercion"-which is often difficult to prove-to
successfully prosecute her trafficker. Thus despite the commendable advances of
TVPA 2008 in combating and addressing domestic trafficking, adult domestic
trafficking victims are still largely left without an effective remedy for relief.

Michael R. Parker, Two Sides of the Same Coin: Considering Human Rights
When Designing Environmental Policy, 25 J. LAND USE & ENVTL. L. 109 (2009).

Although environmental policies and human rights laws both serve
overarching aims of humanity, in practical terms they often conflict when the goals
of one are carried out in a way that compromises the other. There are similarities,
such as holding the interests of human beings above other concerns, addressing
issues of human health, and implementing those ideas through international treaties
and constitutional provisions, but human rights may be prioritized over these
issues. Policies and tools for implementing environmental laws, such as population
control, the "polluter pays" principle-which incorporates projected environmental
costs into the purchase price of goods and services-and modification of property
rights, can be evaluated through a four-step process to determine their consistency
with human rights aims. The steps include: 1) describe the goal, 2) evaluate the
tool proffered to reach it, 3) consider the human rights effects and 4) weigh
alternatives. Acknowledging that human rights goals stand above environmental
ones creates a common starting point from which policies and tools that serve both
interests can be developed.

Julius Redd, Note, Liberty's Irony: A Path to Liberation Via the Worst Forms
of Child Labour Convention?, 11 RUTGERS RACE & L. REv. 368 (2010).

The Convention Concerning the Prohibition and Immediate Action for the
Elimination of the Worst Forms of Child Labour ("Convention") held on June 1,
1999 in Geneva, Switzerland, did not effectively eliminate the "worst forms of
child labor." In Liberia, children often help their parents tap trees to make rubber
for Firestone because daily quotas are almost impossibly high, forcing parents to
use the help of their children to keep their jobs and earn a full day's wage.
Although Firestone has a zero tolerance policy against child labor, it is rarely
enforced and easily circumvented by subcontractors, who are not subject to
company policies. Child labor is allowed to continue in Liberia and around the
world because the Convention produced only a Recommendation, which is a non-
binding guideline for the member countries of the International Labor
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Organization. To stop child labor, potential victims need to be educated on what
their rights are and what actions they can take, counties must be required to
criminalize practices violating the convention and be penalized when they occur,
and victims must be able to seek recourse through the judicial systems of signatory
countries, which will allow corporations to be sued in their own countries, deterring
them from allowing child labor.

Carol S. Bruch & Margaret M. Durkin, The Hague's Online Child Abduction
Materials: A Trap for the Unwary, 44 FAM. L.Q. 65 (2010).

The Hague Conference on Private International Law maintains a website
called The International Child Abduction Database ("INCADAT"), which is
problematic because it threatens to hamper the Supreme Court's deliberations with
comparable dangers for litigants and judges in other Convention cases. The first
difficulty, evident in the case Abbott v. Abbott, is the issue of paying undeserved
significance to Special Commission documents. The second difficulty is in the
inaccuracies in INCADAT materials on foreign cases that are relevant to the
Supreme Court's review of cases. A solution for the first difficulty would be to
upload missing materials as to past meetings and post customs for the revision of
future meetings; understanding of the Conference could be further enhanced by the
addition of a glossary of terms on the website and greater detail about Conference
operations and documents. A solution to the second difficulty would be to provide
the online materials in different languages, particularly French and English, and a
more active role by the secretariat in ensuring the quality of INCADAT content.

John Alan Cohan, Honor Killings and the Cultural Defense, 40 CAL. W.
INT'L L.J. 177 (2010).

The collision between cultural norms is at its greatest tension in the context
of criminal law, where an increasing number of criminal defendants have sought to
defend themselves by asserting what has come to be called the cultural defense.
Under this defense, the defendant seeks to introduce evidence that his or her
charged behavior was a customary way of dealing with a similar situation in his or
her homeland and that the behavior was reasonable in light of the defendant's
cultural background. Cultural defense in the context of honor killings-in which
women or girls who dishonor their families by allegedly provocative behavior, are
killed by family members-can be analogized to the common law principle of
"sudden provocation." Although the cultural defense can be useful in
understanding the defendant's state of mind, the cultural values that conflict with
criminal laws are often among the most fundamental, involving questions of life,
death, and morality. A fundamental dilemma with the cultural defense is whether it
should be extended in all criminal matters where the defendant wishes to introduce
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cultural evidence in support of the defense, or whether it should be rejected in
crimes that shock the conscience, such as honor killings.

LGBT RIGHTS

Elizabeth R. Crayton, Comment, Equal Access to Health Care: Sexual
Orientation and State Public Accommodation Antidiscrimination Statutes, 19 LAW
& SEXUALITY 193 (2010).

This Comment examines current medical association policies regarding
sexual orientation discrimination and the status of sexual orientation in state public
accommodation anti-discrimination statutes as applied in court decisions. Romer v.
Evans-in which the United States Supreme Court struck down a state
constitutional amendment that prohibited government protection of sexual
orientation-opened the floodgates to state constitutional amendments that
specifically include sexual orientation as a protected class in their anti-
discrimination statutes. One state act entered into law in the wake of Romer is
California's Unruh Act, which prohibits discrimination by business establishments
that offer public services. The California Supreme Court held in North Coast
Women's Care Medical Group v. Superior Court that the First Amendment right to
the free exercise of religion does not exempt physicians from conforming their
conduct to the anti-discrimination requirements of the Unruh Act. Currently,
thirty-one states do not have public accommodation anti-discrimination statutes
similar to the one in California, which may prove to be a challenge to plaintiffs
who seek to assert sexual orientation discrimination.

Todd A. DeMitchell, Suzanne Eckes & Richard Fossey, Sexual Orientation
and the Public School Teacher, 19 B.U. PUB. INT. L.J. 65 (2009).

American LGBT teachers are still facing legally upheld discrimination based
on their sexual orientation under the guise of protecting students from the perceived
immorality of homosexuality. Though the law protects nearly all other minority
groups in the United States, there is no universally applicable statutory or common
law protection of the LGBT teaching community. Weaver v. Nebo School District
and Lovell v. Comsewogue School District-amongst other cases-show an
increase in the successful application of the Equal Protection Clause and the
Fourteenth Amendment due process rights to protect such teachers from unfair
discrimination, especially as Title VII does not include sexual orientation in its
protected classes in the employment context. Furthermore, forty percent of states
have employment discrimination protection statutes that include discrimination
based on sexual orientation. A more universal application of the Equal Protection
clause to protect LGBT teachers and other LGBT employees-along with the
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adoption of state statutes outlawing such discrimination-will ensure these
individuals that their job security will be based only on their capabilities and not
their sexual orientation.

Courtney A. Powers, Finding LGBTs a Suspect Class: Assessing the Political
Power of LGBTs as a Basis for the Court's Application of Heightened Scrutiny, 17
DUKE J. GENDER L. & POL'Y 385 (2010).

The author argues that LGBTs should be considered a minority group
because of the lack of representation they have in legislative bodies, and therefore,
the United States Supreme Court should apply heightened scrutiny to statutes that
treat LGBTs differently. Some factors the Court has considered when applying a
heightened scrutiny to a class of people are whether they have faced social
stigmatization or historical discrimination, whether they are dependent on a
characteristic beyond the control of the individual, and whether the characteristic
defining the class affects the individual's ability to contribute to society. Using
these factors, the Court has applied heightened scrutiny to laws that discriminate
based on race, alienage, national origin, sex, and illegitimacy but has yet to apply a
heightened scrutiny to laws that treat LGBTs differently despite the fact that
LGBTs seems to satisfy all these factors. The author explains that LGBTs are a
minority class because they have historically been discriminated against, their
sexual orientation is a characteristic beyond their individual control, and they are
only about five and ten percent of the population. Although society is becoming
more accepting of LGBTs, unless there is LGBT representation in the nation's
legislative body proportional to the LGBT population, the Supreme Court should
apply a heightened scrutiny to laws that treat LGBTs differently to protect them

from discrimination and to provide them with equal protection of the laws.

Mark Strasser, Defining Sex: On Marriage, Family, and Good Public Policy,

17 MICH. J. GENDER & L. 57 (2010).

Currently, state laws regarding the rights of transgendered persons are riddled
with uncertainty and confusion, and as a result, transgendered families face legal
risks that other families do not. Consider state procedures for birth certificate

modification: most states permit individuals to modify their birth certificates to
reflect their self-identified sex, but the requirements for such modification vary
among the states, usually according to different surgical procedures a transgendered

person must have, and the effect of such modifications may extend only to certain

purposes--e.g. for marital purposes but not for social security. A transgendered
person, then, may be male in one state and female in another, and so a marriage
valid in one state may be invalid in another, depending on that state's stance on gay
marriage. Consequently, the rights pursuant to marriage may be enforced
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randomly: spousal actions for wrongful death might only be permitted if the state
where the injury occurred recognizes a transgendered's birth certificate
modification, and the outcome of custody actions upon the dissolution of marriage
may vary according to where the suit is brought. Until the law is clarified and
made consistent among the states-perhaps through a uniform congressional act
binding all states to certain standards regarding transgendered rights-the integrity
of families in which one spouse is transgendered will be threatened as they cross
state lines and subject themselves to a body of law to which they cannot conform.

David A. Reichard, "We Can't Hide and They Are Wrong": The Society for
Homosexual Freedom and the Struggle for Recognition at Sacramento State
College, 1969-1971, 28 LAW & HIST. REv. 629 (2010).

Early homophile student organizations, formed in the 1950s and 1960s,
provided gay, lesbian and bisexual students positive reinforcement and a sense of
peer support on college campuses, and following the 1969 Stonewall rebellion,
many gay and lesbian student organizations gained momentum. However, many
college and university administrators refused to grant formal recognition to gay,
lesbian and bisexual student organizations, and consequentially, affected students
filed lawsuits with the support of allies on campus to gain formal recognition. One
specific example of this was at Sacramento State College in 1970, where the
Society for Homosexual Freedom ("SHF") won formal recognition by filing a
lawsuit based on free speech and associations grounds; this was the first case to
extend such protection to gay and lesbian student organizations and created a
precedent for these types of suits everywhere. Cases like this reveal how
heteronormative paternalism is reinforced in society, and illustrates a wider pattern
of controlling gay, lesbian, bisexual and transgender students. However, because
of cases like the SHF case, a cultural transformation resulted, enhancing the
campus climate for all gay, lesbian and bisexual students, staff and faculty, as well
as planting the seeds for general equality activism in the gay community.

Timothy Garvey, Note, God v. Gays? The Rights of Sexual Minorities in

International Law As Seen Through the Doomed Existence of the Brazilian

Resolution, 38 DENV. J. INT'L L. & POL'Y 659 (2010).

Despite the promises of equality, freedom, and fundamental human rights
provided in the Declaration of Independence, the U.N. Universal Declaration of

Human Rights, numerous state constitutions, and international resolutions,

countless groups throughout the world are denied basic human rights as a

consequence of their status within society. One such group that is continually

denied equality is that of sexual minorities, which includes anyone who is

stigmatized as a result of his or her sexual orientation, identity or behavior. During
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the 2003 Session of the U.N. Commission on Human Rights, Brazil introduced the
Resolution on Human Rights and Sexual Orientation, ("Brazilian Resolution") in
an attempt to acknowledge human rights violations relating to sexual orientation,
and to challenge these enduring injustices by reaffirming the principles of the
International Bill of Human Rights. However, the Brazilian Resolution never made
it to a vote before the Commission, as those opposed to the Resolution raised three
main arguments against its introduction-first, that issues pertaining to gender and
sexual orientation do not concern international human rights; second, that the term
"sexual orientation" is vague and not sufficiently defined in international law; and
third, that religious law hinders the acceptance of equality for sexual minorities.
The author traces the history of the Brazilian Resolution, systematically challenges
each of these three arguments raised by its opponents, and briefly discusses how
despite its demise, the introduction of the Resolution has not been entirely in vain.

Kim H. Pearson, Mimetic Reproduction of Sexuality in Child Custody
Decisions, 22 YALE J.L. & FEMINISM 53 (2010).

In child custody decisions, courts must learn to neutrally apply the nexus
test-which says that a court may not consider a parent's sexual orientation unless
it can be demonstrated that there is a nexus between the parent's sexual orientation
and potential harm to the child-by refusing to value whether the child develops a
particular sexual orientation. However, by simply considering potential harms, this
form of orientation-blindness assumes that there are no benefits to the child being
in the custody of a homosexual parent and that being raised by a homosexual is
inherently dangerous because of the belief that children become like their parents,
referred to as mimetic reproduction. If judges treat the child's heterosexuality or
homosexuality as equally good outcomes, and consider the benefits that having a
homosexual parent can bring, true neutrality could be achieved. Homosexual
parents could use mimetic reproduction as an argument in their favor, claiming that
they model the expansion of traditional gender roles and compassion for
marginalized groups in a way that is in the best interests of the child. The author
argues that by not being blind toward a parent's sexual orientation, a judge would
be able to consider the positive aspects of the child being in the custody of that
parent, and that a parent's homosexuality should not be considered any more than
other child custody factors, such as religion or culture.

Kenji Yoshino, The Gay Tipping Point, 57 UCLA L. REV. 1537 (2010).

In the late twentieth century, the number of organizations devoted to gay
causes skyrocketed from zero in 1970 to 327 in 2000. This has been termed a "gay
tipping point" and has raised the question of whether gay individuals are still a
politically powerless minority for the purpose of heightened judicial protection.
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Adding to the question is the fact that gay individuals have experienced increasing
political power. The author argues that rather than discarding political
powerlessness as a prerequisite to heightened scrutiny, we should refine the
concept of political powerlessness. The article concludes that we should adopt a
more flexible formulation of political powerlessness that would look to factors such
as the group's income, wealth, health, longevity, freedom from violence, ability to
exercise its political rights, education level, social position, and the acceptability of
prejudice against the group.

MARRIAGE

Donna Litman, Financial Disclosure on Death or Divorce: Balancing
Privacy of Information with Public Access to the Courts, 39 Sw. L. REv. 433
(2010).

Courts are called upon to review individuals' financial disclosures in probate
and divorce proceedings and, as a result, two competing interests arise upon death
and divorce: the decedent and the divorcee have an interest in keeping their
financial disclosures private, while the public often has an interest in reviewing the
financial documents. Upon death, probate courts are often required to administer
the decedent's estate, but to do so, the courts must decide how to disclose the
decedent's financial assets to interested parties. Upon divorce, courts must
distribute spousal assets and, occasionally, issue spousal or child support orders, all
of which require the court to examine spousal assets. Although federal law issues
confidentiality requirements to state administrative agencies regarding the
information revealed in child support disputes, most child support disputes are
resolved judicially rather than administratively, so the financial information that
federal law intends to remain private often becomes a part of the judicial record for
the public to see. State legislatures can balance the competing public access and
privacy interests arising from probate proceedings by creating a default rule of
either complete or no public access to the information with exceptions upon which
persons can demonstrate their need for privacy or access. Further, to correct the
unintended loophole in federal confidentiality requirements in child support
disputes, Congress could condition its funding to states on state courts adhering to
federal privacy standards, perhaps similar to the standards Congress imposes on
agencies adjudicating child support disputes.

Kimberly Diane White, Note, Covenant Marriage: An Unnecessary Second
Attempt at Fault-Based Divorce, 61 ALA. L REV. 869 (2010).

Established in 1997, the Louisiana Covenant Marriage Act made Louisiana
the first state to recognize covenant marriages. Unlike traditional marriages,
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couples in a covenant marriage participate in mandatory premarital counseling,
have a legal obligation to take reasonable steps to preserve the marriage if
difficulties arise, and have limited grounds for divorce. The author argues that
covenant marriages fail to meet their goal of protecting women and children and
lowering divorce rates. Since "no grounds" divorces cannot be made in a covenant
marriage, the author contends that the Louisiana Covenant Marriage Act keeps
women and children locked in unhappy homes, and dependent on the marriage for
economic stability. Despite the fact that couples in Louisiana have the choice of
entering into a covenant marriage or a traditional marriage, the religious
implications of covenant marriages present significant constitutional issues, namely
the separation of church and state. One potential way in which legislators could
lower the divorce rates would be by subsidizing the cost of premarital counseling,
which studies show is an effective tool in preventing divorces.

Brett G. Scharffs & Suzzane Disparte, Comparative Models for Transitioning
from Religious to Civil Marriage Systems, 12 J.L. & FAM. STUD. 409 (2010).

The current Israeli model for marriage and family law matters is entirely
religious, thus ignoring the current state of Israel as an immigrant nation and
creating difficulties in these areas for those who are not religious, those who belong
to religions that are not sanctioned, couples of mixed religions, and those ineligible
to marry under their religious dogma. The authors suggest that by looking at the
way Turkey and England moved from religious to civil marriage systems, Israel
may be able to gain valuable insight for the creation of a model which does not
neglect religious traditions, yet provides order, inclusion and protection. The
article begins with an explanation of the Israeli laws on marriage and family and
introduces the current challenges surrounding these, including the absence of civil
marriage. Then, the history and legal framework for marriage and family law in
Turkey and England is briefly explained, followed by promising insights that can
be gained from their shift to civil marriage. Instead of suggesting a concrete model
for the modernization of Israel marriage and family laws, the problem must be
classified as coercive and exclusive, reiterating the feasibility of a civil marriage
model that includes and protects the interests of minorities and majorities.

Douglas Mossman & Amanda M. Shoemaker, Incompetence to Maintain a
Divorce Action: When Breaking Up is Hard to Do, 84 ST. JOHN'S L. REV. 117
(2010).

Previously, individuals who had been hospitalized for a mental illness were
deemed non compos mentis by courts and were appointed guardians that would
make decisions on their behalf. Recently, individuals that are admitted to hospitals
retain most of their civil rights, leaving many patients' fundamental rights in tact,
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including those regarding making personal decisions, such as whether to dissolve a
marriage. This right becomes problematic in situations where the court is
confronted with a hospitalized or mentally ill petitioner seeking a divorce for
reasons that relate to his or her mental illness-the petitioner's condition and
incompetence profoundly affects his or her judgments-but simultaneously
understands the implication of the divorce, and uses his or her rights as a means to
attain the divorce. This article argues that domestic relations law is unequipped to
handle such unique cases, and it should be amended to recognize the incompetence
to initiate or maintain a divorce action so that a spouse may be barred from suing
for a divorce because of this incompetence. Specifically, it suggests a model
statute, criteria, and evaluative questions that lawmakers and psychologists may use
in their assessment of a petitioner's competence and motives regarding divorce.

Mary Anne Case, What Feminists Have to Lose in Same-Sex Marriage
Litigation, 57 UCLA L. REv. 1199 (2010).

There are social and constitutional benefits of recognizing the inextricable
link between same-sex marriage and elimination of enforced sex roles. When
judges deciding same-sex marriage cases ignore this link, we run the risk of
threatening the preservation of liberty and equality for all, regardless of sex or
orientation. Landmark United States Supreme Court cases regarding sex
discrimination and state same-sex marriage litigation of the 1970s highlights the
issue of same-sex marriage and its role in perpetuating a fixed notion of male and
female roles in marriage and our society as a whole. From a feminist perspective,
beyond gays and lesbians, heterosexual women also lose when marriage is
preserved for heterosexual couples and used as a vehicle to continue sex
differentiation and female subordination. The article concludes by analyzing the
sex discrimination argument that failed to raise a strong constitutional case in favor
of same-sex marriage in Perry v. Schwarzenegger.

Michael Boulette, That Kind of Sexe Which Doth Prevail: Shifting Legal
Paradigms on the Ontology and Mutability of Sex, 50 JURIMETRICS J. 329 (2010).

Traditional discourses on the topics of sex and marriage in the law tend to
gloss over the vocabulary of sex, focusing mostly on male and female terms, and
move directly to the legal issues at hand. The lack of a semantic discussion has
served as roadblock in an attempt to find proper legal solutions for non-traditional
couples seeking to marry, as sex is not just one of the primary functions of
marriage, it is the lens by which we as a culture decide which couples are
appropriate to wed. After explaining the differences of opinion in sexuality
thought-whether gender is fixed at birth or can change-the author analyzes case
law that has struggled to deal with this issue. Since there is such hostility to same

[Vol. 17:717



ANNOTATED LEGAL BIBLIOGRAPHY

sex marriage in the United States, it will only be possible if the discussion is
pushed forward. Four solutions-including the British Gender Recognition Act-
are put forward as potential starting points for moving the discussion forward in the
United States.

Adelaide Madera, Civil and Religious Law Concerning Divorce: The
Condition of Women and Their Empowerment, 12 J.L. & FAM. STUD. 365 (2010).

The "exit freedom," or ability to leave a marriage, of women living under
religious systems is connected to the laws of their religion, so integrating religion
into a multicultural and secular legal system may give women some autonomy
while still respecting religious practices. The mechanisms of marriage and its
dissolution have continued to place women in a secondary position in some non-
Western states, thus sanctioning gender dichotomies in both private and public
spheres and giving rise to multicultural human rights problems such as enforcement
of foreign decisions and jurisdictional issues. The problems surrounding religious,
civil, and mixed approaches to divorces are explained in depth as pertaining to
Jewish, Catholic Canon, and Islamic law, and including examples of how they deal
with religious differences, non-consummation, gender inequality and financial
costs. This is followed by a brief explanation of the conflicts between religious and
secular authorities, the role of the state in dissolving marriages and an illustration
of the way European states have adopted a multicultural approach. The
development of state laws on marriage dissolution that correspond to the benefits
and shortcomings of civil and religious marriages are encouraged.

PARENTING

Tali Schaefer, Saving Children or Blaming Parents? Lessons from Mandated
Parenting Classes, 19 COLUM. J. GENDER & L. 491 (2010).

Although legislation regarding family law and divorce focuses on the parent-
child relationship, mandating parental classes for parents going through a divorce
has the effect of blaming parents for the negative effects of divorce. However,
there are many other instances in which families deal with adverse situations and
do not elicit a similar policymaking reaction from the legislature. Influenced by
judicial discontent with divorce litigation, its exaggerated view of divorce's harms,
and the legislature's perceived harm to children arising from divorcing parents'
selfishness, family laws have undermined the potential of their goal to help
children. Consequentially, state policymakers in New York, Colorado and
Tennessee have created family laws, such as mandated parenting classes, which do
not recognize the legal, social and economic forces involved when parents divorce
and provide little help to children. For these reasons, it is essential that the
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legislature focus on creating laws-such as mandating classes that focus on issues
that incite and intensify conflict-that help couples transition from married to
divorce as quickly and painlessly as possible.

Lashanda Taylor, Resurrecting Parents of Legal Orphans: Un-Terminating
Parental Rights, 17 VA. J. SOC. POL'Y & L. 318 (2010).

Studies indicate that children's relationships with their biological parents are
essential to children in foster care because the maintenance of this connection is
central to their development. When courts terminate parental rights and a child is
free for adoption, reinstatement of this legal relationship is difficult because courts
do not have the explicit statutory authority to modify an order when individual
circumstances and responses have changed. Based on the increasing number of
legal orphans and many studies concluding that the absence of a legal parent
creates negative social, emotional and financial effects, ten states-including
Hawaii, California and New York-have enacted or considered the allowance of
parental rights to be restored when it is in the best interest of the child. In most
instances, parental rights are terminated due to parental neglect and courts often
enter individualized orders that further the child's best interest. For these reasons,
in order to uphold a child's best interest, it is necessary to encourage states to pass
legislation that provides courts with the ability to order a temporary termination of
parental rights order after a hearing on the parent's fitness.

Lynn D. Wardle, Comparative Perspectives on Adoption of Children by
Cohabiting, Nonmarital Couples and Partners, 63 ARK. L. REv. 31 (2010).

The policy behind the Arkansas Initiation Act supports the belief that
prohibiting adoption by cohabiting, nonmarital couples is socially responsible and
supported by statistics that prove children raised in homes where parents are
married have better opportunities and advantages than children who are raised in
homes where parents are not married. Although the Arkansas Initiation Act
removed homosexuality as one of the determining factors for eligibility to adopt, it
instead prevents an individual who is cohabiting with a sexual partner from
adopting if they are not married to their partner, regardless of their homosexuality.
Opponents of the Arkansas Initiation Act argue that using marriage status as a
factor in determining adoption eligibility is discriminatory against homosexuals
because most states, including Arkansas, does not allow same-sex couples to
marry. The Arkansas Act seems to be amongst the majority of states that disallow
adoption by same-sex couples and is consistent with the policies of many other
nations that have laws disallowing gay or lesbian partners from adopting a child.
The author commends the Act for recognizing the important role that family plays
in a child's life and suggests that the Act be slightly broadened to include
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nonmarital couples and partners who have lived together for at least a certain
amount of time, because it would still be in line with the belief that a stable family
is the basis for the best environment to raise a child.

Tiffany Woo, Comment, When the Forever Family Isn't: Why State Laws
Allowing Adoptive Parents to Voluntarily Rescind an Adoption Violate the Adopted
Child's Equal Protection Rights, 39 Sw. L. REv. 569 (2010).

The decision to allow parents in the adoptive process to rescind their
application for adoption has been given to the courts, though they only occasionally
grant such rescissions where it is in the best interests of the child. State laws allow
judges to discretionarily choose to allow prospective parents to exercise these
voluntary rights, but such a decision may negatively affect the equal protection
rights of the children. The author asserts that the actions of such parents should not
be upheld under a heightened scrutiny standard, as it would be best for the national
standard to mirror that of Texas where adoptive children are considered equal in the
eyes of the law to biological children. The article attempts to prove that there is no
notable incentive in favor of adoption created by giving the right to back out of
adoption proceedings to such parents. Reconciling the detriment of the children's
equal protection rights with the maintenance of the adoption incentives indicates
that the courts should strike down such laws.

Andrea Lehman, Inappropriate Injury: The Case for Barring Consideration
of a Parent's Homosexuality in Custody Actions, 44 FAM. L.Q. 115 (2010).

Trial courts that determine child custody arrangements are given wide
discretion concerning what they may consider in determining the child's best
interest. This discretion sometimes allows judges to implement their own biases
and prejudices about child rearing when making these determinations. Parents who
are homosexuals are often impacted by these biases as judges deem them unfit
under multiple theories of injury, three of which-the per se approach, the
presumption approach, and the clear nexus approach-are discussed and evaluated
in this article. These injuries are imaginary and parents who are homosexuals
should be protected from the biases set against them and judged on the same level
as parents who are heterosexual. The use of these frameworks not only causes
injury to the child but to society as a whole as it unconstitutionally and abhorrently
denies good parents their rights.

Carter Dillard, Prospective Parents and the Children's Rights Convention, 25
AM. U. INT'L L. REv. 485 (2010).
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The 1990 United Nations Convention on the Rights of the Child ("CRC")
sets forth state objective norms on the treatment of children and their living
conditions. This article evaluates CRC through the child-centered perspective-
"view[ing] children as normatively drawing back and forth, impelling only love
and nurturing from all who deal with them"-and considers whether the CRC can
be an instrument that states can utilize to impose duties on prospective parents.
The legal principles of prospective parental obligations from the deontological,
consequentialist, and justice perspectives can be constructed by using CRC's
standards. The legal rights of prospective parents to procreate may also be
impacted. The CRC is evaluated to determine whether it provides an initiative for
states to pursue policies that may legally bind prospective parents' by placing legal
obligations on them regarding duties they owe their future children.

John W. Ellis, Comment, Yours, Mine, Ours?-Why the Texas Legislature
Should Simplify Caretaker Consent Capabilities For Minor Children and the
Implications of the Addition of Chapter 34 to the Texas Family Code, 42 TEX.
TECH. L. REv. 987 (2010).

Today's American families are often more extended and more diverse than
they have ever been, and it is more frequently the case that a mother or father
cannot maintain an active and continuous parental role in the life of his or her child.
As a result, a parent may have to place her child in the care of a friend or relative,
but doing so without relinquishing full parental rights creates a number of hurdles
for the caregiver when trying to address the child's needs. In June 2009, the Texas
legislature addressed the issues facing non-traditional families by adding Chapter
34 to the Texas Family Code, which provides parents the opportunity to create an
agreement that designates certain authority to a related, non-parent caregiver.
Chapter 34 responds to the new structure of many modem families by allowing
parents to avoid the costs of court proceedings when voluntarily granting temporary
or permanent authority to a caregiver, but also raises a number of concerns for
which the author offers solutions. Specifically, the Texas legislature should revise
Chapter 34 to allow authority to be designated to all caregivers instead of just
relatives, and to add safeguards to protect the interests of the parent and child,
rather than assuming that parents will always act in the best interest of their
children.

RACE AND GENDER

Tristin K. Green, Race and Sex in Organizing Work: "Diversity,"
Discrimination, and Integration, 59 EMORY L.J. 585 (2010).
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Today in the workplace, management often consciously considers the race
and sex of its employees when making certain organizational decisions such as who
should sit on a committee, be assigned to a particular client, or be a part of
publicity materials. Research indicates that when such decisions are made pursuant
to the prevailing relevance narrative, stereotypes are perpetuated and workplace
inequality is exacerbated. On the other hand, a large body of social science
research suggests that the consideration of race and sex in organizing the workplace
may in fact reduce discrimination by expanding opportunities for employees of
different racial and gender groups and by encouraging collaboration among
differing groups. This article analyzes research in the fields of sociology, social
psychology, and organizational theory to analyze the risks and beneficial
possibilities created by consciously considering race and sex in making
organizational decisions in the workplace. Based on this research, the author
argues that Title VII of the Civil Rights Acts should be interpreted as permitting the
consideration of race and sex in decisions regarding the organizing of work, but
that such decisions must be made to further the statute's broader goal of fostering
nondiscrimination.

Gregory S. Parks & Danielle C. Heard, "Assassinate the nigger ape[]":
Obama, Implicit Imagery, and the Dire Consequences ofRacist Jokes, 11 RUTGERS
RACE & L. REv. 259 (2010).

In February 2009, the New York Post published a cartoon depicting a
chimpanzee shot dead by police officers for "writing" the latest stimulus bill.
While the Post insisted the cartoon was simply a satirical recounting of two recent
news developments, the history of racially charged comparisons between African
Americans and primates made the cartoon's implicit meaning clear. Though many
would consider the cartoon mere humor, the authors of this article insist that
cartoons and jokes that highlight racial stereotypes and beliefs-such as the black
American-primate associations-lead to both explicit racism and even physical
violence. In the legal context, courts have not consistently held as a matter of law
that black-primate associations are indicative of racial bias in Title VII contexts,
but courts have held that such associations are indicative of racism. Such
associations and racially charged visual commentaries implicitly contain anti-black
American sentiments that serve to unite those who secretly harbor extreme racial
prejudices while encouraging violence against black Americans.

Richard Collier, Masculinities, Law, and Personal Life: Towards a New
Framework for Understanding Men, Law, and Gender, 33 HARv. J.L. & GENDER
431 (2010).
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This article presents and evaluates the landscape of current scholarship in
masculinities and law, and also the impact this work has had on feminist theory.
Gender scholarship has explored a broad range of questions regarding ideas of
masculinity, men, and gender as depicted in the law. The author examines the
social and political contexts that have impacted masculinities in legal scholarship,
describing and evaluating both the substantive and theoretical claims of the field.
In addition, basic ideas and assumptions about men and masculinities are explored,
as well as their resonance with men's subjective experiences of power and
powerlessness. A broad range of political, social, intellectual, and institutional
sources have influenced the study of masculinities and law; recognizing the
diversity and complexity of the concept can greatly benefit future studies of gender
and the law.

Cynthia Fuchs Epstein & Hella Winston, The Salience of Gender in the
Choice of Law Careers in the Public Interest, 18 BUFF. J. GENDER, L. & Soc.
POL'Y 21 (2010).

It is often assumed that women are naturally drawn to the "caring" sector of
the workplace, and research has indicated that female associates at commercial law
firms more often leave their careers than do male associates. This article analyzes
women's relationship with the public interest sector through a discussion of women
students at four different law schools. The women law students indicated a variety
of ideological and pragmatic reasons for their decision to enter the public sector.
None of the women directly stated that their decision to enter the public sector had
been influenced by gender-related concerns, but their underlying reasons were
gender-based at times. Today's young women law students, like their male
counterparts, choose careers in the public sector largely because of their ideological
beliefs.

RELIGION

Y. Michael Barilan, Her Pain Prevails and Her Judgment Respected -
Abortion in Judaism, 25 J.L. & RELIGION 97 (2009).

The question of abortion in Jewish law is a complicated one; the Talmud, a
collection of rabbinic discussions on Jewish law and ethics, gives no clear answer
because though there is an obligation for an abortion procedure in limited
situations-such as where the mother's life is at risk-generally fetuses are not
considered people and thus feticide does not constitute homicide. The author
attempts to bring clarity to these complications, through an exploration of the
development of Jewish religious law and its stances on abortion from late antiquity
to the modem age. Through this study, one can link any ascertainable prohibition
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on abortion in Jewish law to its law on futile destruction: in short, "do not destroy."
Though this fundamental moral value in Judaism is usually tied to vandalism and
unnecessary damage in nature, the concept of futile destruction can be used as a
foundation to legal and ethical arguments protecting unborn children. This
examination of Jewish law throughout history illuminates a unique perspective
relevant to contemporary discourse on abortion around the world.

Lynn D. Wardle, Marriage and Religious Liberty: Comparative Law
Problems and Conflict ofLaws Solutions, 12 J. L. & FAM. STuD. 315 (2010).

Both religious institutions and civic governments have significant and
sometimes competing interests in regulating marriage. Due to these potential
tensions, the author uses a conflict of laws approach to navigate each sovereign
community's objectives. Specifically, the regulation of same-sex marriage
throughout the world has tom religious communities further apart, and in many
cases has increased the tension between legal and religious communities. This
article sets forth a comprehensive guide as to how religious communities and state
governments can reduce the likelihood of divisive conflicts while potentially
drawing mutual benefits in the form of reinforcing religious and govemmental
autonomy, and individual human rights. A limited deference approach-which
presumes the accommodation of religious interests, unless such accommodation
would cause significant harm to the state-allows faith-based and civic
communities to continue to work independently, as well as collaboratively.

Amos N. Guiora, Protecting the Unprotected: Religious Extremism and Child
Endangerment, 12 J. L. FAM. STUD. 391 (2010).

Male and female children are often victims of abuse and neglect in the
Fundamentalist Church of Jesus Christ of Latter-Day Saints ("FLDS"), where girls
are forced into polygamy and boys are kicked out of their community because of
strict religious standards. Girls in the community are forced to have sexual
relations with husbands nearly three times their age, while the expulsion of boys
from the community leaves them lost in modem society and ultimately forces them
to turn to crime. The author analyzes the history of the church and the
fundamentalist secession that led to the formation of FLDS, which allows and
encourages the abuse of these children. Although there are cases where the
Supreme Court has protected religions from government intervention, there is
significant precedent to allow the government to intervene when certain practices
affect the health and safety of a child. Laws exist to protect these children, but a
more aggressive approach is needed to enforce them, especially when harmed
members of these communities are afraid to speak up against their religion.
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Dr. Rhona Schuz, The Relevance of Religious Law and Cultural
Considerations in International Child Abduction Disputes, 12 J. L. & FAM. STUD.
453 (2010).

Religious law and cultural considerations are often present in international
child abductions, where one parent takes their child to a different country, leaving
the other parent behind. Disputes arise often in two situations: (1) where either the
law of the country of origin of the child is based on religious law and cultural
norms that raise human rights concerns, and (2) where two parents in different
countries have fundamentally different religious views on how to raise their child.
Cultural universalism-which holds that there are overriding universal values-and
cultural relativism-which applies values based on the norms of a particular
society-are two approaches used in relevant international cases. Many of these
cases end with insufficient outcomes in which there is a conflict over religious and
cultural norms, and the true interests of the abducted child are not addressed. The
author concludes that a pluralistic approach is best, not the extremes of cultural
relativism or universalism, and suggests (1) the children get their own
representation independent of their parents, (2) using liaison judges to handle
conflicting norms in different countries, (3) providing safeguards to children that
are returned, and (4) altering some of the international procedures that protect
abductors.

SAME SEX MARRIAGE

Allison L. Collins, Note, "I Will Not Pronounce You Husband and
Husband": Justice and the Justice of the Peace, 61 ALA. L. REv. 847 (2010).

Most states that have legalized same-sex marriage do not allow justices of the
peace to refuse to officiate marriages because of discriminatory reasons. The
author argues that this policy is correct under federal law. Disallowing justices of
the peace to perform same-sex marriages does not violate their constitutional rights.
Since justices of the peace are representatives of governments, allowing justices of
the peace to opt out of the affirmative duty to marry same-sex couples would fail
two tests used by the United States Supreme Court-the Lemon test, established in
Lemon v. Kurtzman in 1971, under which the statute must have a secular purpose,
its primary effect cannot advance or inhibit religion, and it must not foster "an
excessive government entanglement with religion"-and the Endorsement test,
which simplifies Lemon. Additionally, allowing justices of the peace to opt out of
performing same-sex marriages would constitute a violation of the Establishment
Clause of the U. S. Constitution, under which states and the federal government
cannot pass laws that aid any or all religions or favor one religion over another.
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John G. Culhane, The Short, Puzzling(?) Life Of The Civil Union, 19 B.U.
PUB. INT. L.J. 1 (2009).

Rejection of alternatives to marriage-such as civil unions-in favor of
complete marriage equality for same-sex couples has commenced as realization of
the inherent discrimination dawns upon legislatures and courts. In 1999, the
Vermont Supreme Court, in Baker v. State, provided same-sex couples with all the
rights and benefits of marriage, without affording them the right to marry by
creating a parallel institution termed "civil union." The author disapproves of civil
unions as still discriminatory in withholding the label of marriage and illustrates the
advancement proposed by In re Marriage Cases, Kerrigan v. Commissioner of
Public Health, and Varnum v. Brien, which recognize the inequality present in
granting equal benefits but excluding same-sex couples from the institution of civil
marriage. The author further suggests that the concept of civil unions has led
courts to employ a heightened level of scrutiny to claims of discrimination based on
sexual orientation. Conceding that recognition of marriage will not be granted to
same-sex couples until the federal Defense of Marriage Act remains-which
restricts marriages to male-female unions-the author still rejoices in the
significant stride that each state is taking on its own to bring about a non-
discriminatory future for same-sex couples.

Anthony C. Infanti, Taxing Civil Rights Gains, 16 MICH. J. GENDER & L. 319
(2010).

The Defense of Marriage Acts ("DOMAs")-both federal and state-make it
difficult for same-sex couples in states that recognize same-sex marriage or a legal
equivalent to have a legitimate choice between entering into a state-sanctioned
legal relationship or through a private contractual arrangement. This is largely
because DOMA states and the federal government are not constitutionally required
to recognize same-sex marriage. The author suggests DOMAs should be re-
conceptualized as a form of tax on same-sex families. Portraying DOMAs as a
form of taxation allows for a constitutional challenge under the direct tax clauses
because they function like a property tax on the legal rights and obligations of
same-sex couples and can therefore only be constitutional if Congress allocates it
throughout the states by population. Further, by shifting the focus from the issue of
marriage equality to the taxation of families will appeal to those opposed to same-
sex marriage, because they will instead be inclined to agree that those who are
similarly situated should be taxed similarly.
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Paul Benjamin Linton, Same-Sex Marriage and the New Mexico Equal Rights
Amendment, 20 GEO. MASON U. C. R. L.J. 209 (2010).

Lacking both a state constitutional amendment denying marriage to same-sex
couples and a state statute explicitly prohibiting marriage equality, the legal
landscape in New Mexico is ripe for a challenge by same-sex marriage proponents.
Two questions are likely to be raised in such a lawsuit: whether New Mexico's
laws restrict marriage to heterosexual couples and whether these laws constitute a
violation of the state's equal rights amendment. The author contends that New
Mexico courts would answer both questions in the negative, since, among other
reasons, similar arguments about these issues have been widely rejected in other
states. New Mexico courts would likely find that the state's laws impliedly deny
homosexuals the right to marry and that the equal rights amendment does not apply
as the statute purportedly treats men and women alike. Thus, though the outcome
of such a challenge remains to be seen, proponents may have to advance state
constitutional arguments under due process or equal protection grounds to find
success in New Mexico.

Mark Strasser, Life After DOMA, 17 DuKE J. GENDER L. & POL'Y 399
(2010).

The federal Defense of Marriage Act ("DOMA") contains two provisions-
the first clarifies that the Full and Faith Credit Clause of the United States
Constitution does not require states to recognize same-sex marriages even if they
are valid in other states, and the second defines marriage recognized as a union
between one man and one woman. Recent federal court decisions and political
activity suggest that one or both of these clauses could be repealed or struck down
by federal courts as unconstitutional. This could have ramifications for LGBT
individuals, although specific ramifications are difficult to anticipate. This is in
part due to the fact that as it stands, DOMA is ambiguous-for example, it is
unclear whether DOMA allows states to refuse to recognize same-sex divorce.
Additionally, the author argues that repealing or striking down DOMA would have
ramifications on same-sex domestic partnerships in various states-perhaps, for
example, more same-sex couples who were able to choose between domestic
partnership and marriage would choose marriage in order to receive federal
benefits.

Jeffrey A. Redding, Dignity, Legal Pluralism, and Same-Sex Marriage, 75
BROOK. L. REv. 791 (2010).
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As opposed to the recent state supreme court opinions in California and
Connecticut, which maintain that separate institutions of marriage for same-sex
couples violates their dignity, the institutional division actually has the potential to
enhance the couple's dignity. Both Connecticut and California recently decided
that "separate but equal" family law systems are unconstitutional, and they each
posited that the denial of a "real" marriage license violated gay and lesbian dignity.
The author analyzes the issue of dignity through a transnational lens addressing
how dignity factors into family law debates in other countries that employ a
pluralistic approach, such as Canada, United Kingdom, and India, and notes that
Muslims in Hindu-dominated India opposed efforts to merge their family law into a
unitary system. Given the obstacles of implementing a unitary family law system
for heterosexual and same-sex couples, separate institutions instill in same-sex
couples "agency," which is the ability to create a "separate and better" family law
system. A separate family system is advantageous in its ability to address non-
majoritarian concerns while avoiding a system that does not conform to one set of
values.

SEX DISCRIMINATION

Suzanne B. Goldberg, Sticky Intuitions and the Future of Sexual Orientation
Discrimination, 57 UCLA L. REv. 1375 (2010).

Although there have been many advances in gay rights since the 1950s,
today's legal landscape still contains many stumbling blocks to an orientation-blind
treatment. These stumbling blocks come in the form of "sticky intuitions"
regarding sexual orientation, which influence legal doctrine and continue to provide
justifications for those areas of the law where discrimination against sexual
onentation is allowed to exist. These intuitions can be classified into seven
categories: general disgust surrounding sexual relations, insecurities about sexual
orientation, concerns over sexual predation, concerns about the disintegration of
social order, the protection of monogamy, the protection of children and general
gender insecurity. These intuitions negatively affect the sexual orientation debate,
despite the evidence, knowledge and understanding that these arguments have no
scientific or legal grounds. It is important for the legal community to recognize
these intuitions in order to better combat their influence.

Kim Shayo Buchanan, The Sex Discount, 57 UCLA L. REv. 1149 (2010).

The sex discount-when the court applies rational basis-like scrutiny to cases
that involve laws governing illicit sex, instead of the heightened scrutiny that is
used for gender equal protection cases-promotes the governmental enforcement of
traditional notions about gender roles and the morality of sex. In the past, if the
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Court frames a gendered law as a restriction on public life, the law is generally
stuck down, but if the law regulates illicit sex or its consequences, the Court will
use biological differences to justify the law, which will often exclude married
couples. For example, the Court has discounted the usual level of scrutiny to
uphold a gendered Georgia law that precluded fathers from suing for the death of
an illegitimate child who had not been legitimized during the child's life and to
uphold a law that automatically gave the children of American mothers abroad
American citizenship, but not the children of American fathers. The sex discount
here, the author argues, is supposedly justified by the Court based on biological
differences, but in reality the line is drawn between married and unmarried fathers,
furthering the traditional belief that parental responsibility is required for women
and optional for men. The sex discount is also used to block women from
receiving reproductive healthcare and to exclude homosexuals from
antidiscrimination protections, creating further barriers to an equal sexual liberty
argument that would reform the sexual double standards in American constitutional
law.

Shelly Kreiczer-Levy, Religiously Inspired Gender-Bias Disinheritance-
What's Law Got to Do With It?, 43 CREIGHTON L. REv. 669 (2010).

This article examines the legal treatment of bequests made by testators who
are influenced by a religious or cultural belief that requires a distribution of an
estate that disinherits daughters or favor sons. The author considers perceptions of
inheritance held by various legal systems, including some European systems that
view inheritance as an indication of a child's "belongingness" to her family and
thus grant all children an automatic right to the estate. While these systems protect
female heirs from gender-biased disinheritance, other systems, including that in the
United States, offer enormous testamentary freedom. In legal systems that wholly
promote the will of the testator, a bequest is upheld though it is based on a religious
or cultural law that demands discrimination on the basis of sex and a daughter's
disinheritance. Within testamentary freedom systems, the law should consider
invalidating wills that discriminate based on gender, and should provide equal
protection by allowing a testator to disinherit a child for cause, but not based solely
on gender.

David S. Cohen, Keeping Men "Men" and Women Down: Sex Segregation,
Anti-Essentialism, and Masculinity, 33 HARV. J.L. & GENDER 509 (2010).

Sex segregation, the legal construct that separates men and women in certain
situations, is an important factor in the study of law and masculinity. Legally
enforced sex segregation is the main contributing factor to determining an
acceptable cultural definition of masculinity: an example being the classic high
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school bathroom with its anti-gay graffiti and beatings of students who are
suspected of not being proper men. The author advocates that these rules have
created an "idealized [form of masculinity]" with which men feel compelled to
adjust, and in doing so have violated the constitutional ideals of liberty. Not only
does sex segregation lead to a definition of dominant masculinity, it also confines
women to a social status beneath that of men. While the simple solution to this
problem would be to ban sex-segregation as a violation of liberty, it is more
prudent to work for a general understanding against it because of potential issues
involving other defined social groups.

SEX INDUSTRY

Richard Glover, Comment, Can't Buy a Thrill: Substantive Due Process,
Equal Protection, and Criminalizing Sex Toys, 100 J. CRIM. L. & CRIMINOLOGY

555 (2010).

This Comment discusses the history of sexual devices and the current circuit
split between the Fifth and Eleventh Circuits on the sale and distribution of such
devices. In contrast to the Eleventh Circuit's holding that Alabama's obscene
material statute was valid because a fundamental right to use sexual objects does
not exist, the Fifth Circuit held that Texas's interest in public morality was not
great enough to support a statute that criminalized the purchase, sale,
advertisement, giving or lending of sexual devices. Although only three states
currently prohibit the sale or distribution of sexual devices, state challenges to these
statutes based on due process claims do not provide for a uniform case history. For
example, two Texas lower courts have refused to follow the Fifth Circuit's
constitutional holdings and announced that federal circuit precedent was not
binding on their decision. In addition, issues regarding state statutes that prohibit
the sale and use of sexual devices violate a woman's right to equal protection as
articulated by the Fourteenth Amendment, because the current analysis of these
issues fails to take into account the differences between men and women, and that
failure results in unfair determinations. The author argues that state legislatures
should have handled this controversial topic after more scientific studies have been
made on female sexuality and orgasm.

Laura A. Rosenbury & Jennifer E. Rothman, Sex In and Out of Intimacy, 59
EMORY L. J. 809 (2010).

Although Lawrence v. Texas appeared to be a victory for sexual freedom, its
conception of sex as an important component of intimacy has been used to
constrain sexual acts not intended to further intimacy. Its holding that there is a
right to "certain intimate conduct" rather than plainly stating that the state may not
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interfere with people's sexual choices limits its application and inappropriately
allows for continued state prohibition against sex toys, incest, prostitution,
masturbation and voyeurism. This construction fails to consider potential benefits
of non-intimate sex, such as self-empowerment, self-expression and establishing
identity; nor does it consider the harms that can come from viewing sex so
narrowly, i.e. reinforcing gender stereotypes and isolating those whose sexual
preferences do not conform with societal norms. These issues can be legally
addressed by judicial acknowledgment that legitimate sex can be separate from
intimacy, or through creating more fluid constructions of sex and intimacy where
one is not dependent on the other. As asserted by legal scholar Kenneth Karst,
sexual choices should be constitutionally protected through the equal protection
and due process clauses, without regard to their application to furthering intimacy.

David Israel Wasserman, Trading Sex, Marking Bodies: Pornographic

Trademarks and the Lanham Act, 23 NAT'L BLACK L.J. 121 (2010).

Section 2(a) of The Lanham Act prohibits the registration of trademarks
which contain "immoral, deceptive, or scandalous matter; or matter which may
disparage or falsely suggest a connection with persons living or dead, institutions,
beliefs, or national symbols, or bring them into contempt or disrepute."
Nevertheless, the United States Patent and Trademark Office allows the registration
of pornographic trademarks that celebrate racism, sexism and homophobia. This
represents a governmental endorsement of the goods and/or services the trademark
represents and undermines the United States' commitment to equality by aiding
individuals who profit from sexual and racial subordination. In Harjo v. Pro-

Football, Inc., the District Court for the District of Columbia created a test for

determining the disparaging nature of a registered trademark: (1) what is the
meaning of the matter in question, as it appears in the marks and as those marks are
used in connection with the services identified in the registrations, and (2) does this
meaning dishonor or deprecate individuals referred to, identified or implicated by
comparing them with that which is inferior. While Section 2(a) challenges to
cancel disparaging trademarks will not prevent subordination and repression, they
can put a stop to government protection of disparaging marks and help identify the
role trademark law plays in protecting symbols of subordination.

SEX OFFENDERS

Michelle J. Anderson, Sex Education and Rape, 17 MICH. J. GENDER & L. 83
(2010).

Teenagers need to be taught to consult with each other about their sexual
desires and boundaries before agreeing to engage in sexual acts and that this type of
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verbal consultation should be legally required. Although some children and teens
have conversations with their parents or doctors about decisions regarding sex and
sexuality, the majority has not, and instead they learn more about sex through
social media or programs at school. Most public schools offer sex education
programs but surveys show that they are not very effective in teaching them how to
resist peer pressure to have sex and fail to counter sexual stereotypes that women
are sexual objects for men, that sex is "cool" and glamorous, and that there are
emotional issues related to sex. Sex education programs should encourage students
to discuss sexual activity, concerns about STDs and HIV/AIDS, and their desires
with their partner before engaging in sexual activity. Many date rapes occur
because desires and boundaries are unknown and left unspoken, so encouraging
each party to acknowledge and respect the other's boundaries can help to prevent
rape.

Jenai J. Cormier, Note, Noble in Theory, Vain in Practice: A Critique of
Level One Sex Offenders in Massachusetts, 44 NEw ENG. L. REv. 103 (2009).

Massachusetts needs to remodel the state's sex offender registration system
to eliminate the Level One registration requirement or redefine it in order to
increase public safety and make the entire system more effective. The current
model categorizes sex offenders into three levels based on the risk of re-offense.
Level One offenders have the lowest risk of re-offense and the offender's
information is not publicly registered. A Level One classification is problematic
because it does not serve a rational legitimate state purpose of protecting children
because it neither publicly disseminates the information of the Level One sex
offenders nor does it make database research efficient with the addition of these
offenders. It would be more beneficial to eliminate Level One registration and only
register sex offenders who have a moderate to high probability of relapse and make
this information available to the public.

Joseph J. Fischel, Transcendent Homosexuals and Dangerous Sex Offenders:
Sexual Harm and Freedom in the Judicial Imaginary, 17 DUKE J. GENDER L. &
POL'Y 277 (2010).

Fears that homosexuals will have a perverse influence on the general
population have been replaced by fears of the sex offender, a legally codified
construct that, like homosexuals, poses only imaginary danger to society.
Juxtaposing the rhetoric of United States Supreme Court cases advancing
homosexual rights and cases upholding sex-offender laws, the author demonstrates
how the judiciary projects and isolates the fear of sexual harm onto discrete
bodies-first, the homosexual, and now, the sex offender-and that the
replacement of the homosexual by the sex offender has been a deliberate
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development. Anti-sodomy laws were once defended by arguments that
homosexuality promotes sexual deviance among the general population; today, sex
offender laws are primarily defended by factually suspect claims of sex offender
recidivism. In both cases, supposedly dangerous acts are posited as justification for
isolating harm on discrete individuals, and the result is that constitutional questions
regarding the justification behind such laws are circumvented because law deems
the sex offender as dangerous and incapable of rehabilitation. The entire
performance is palliative: one identity-the sex offender, a "stranger" to
everyone-embodies the entirety of sexual harm in society and should therefore be
subject to laws that perpetually punish, like laws requiring those convicted of a sex
crime to publish their name in sex offender registries, even though sexual harm is
actually wrought by a host of identities, and the identities are usually parents,
family members, and friends-people that are not "strangers" at all.

Luke Fraser, Note, Supreme Court Finds an Inexact Consensus to Spare
Child Rapists: A Critical Examination of Kennedy v. Louisiana, 47 Hous. L. REv.
215 (2010).

In Kennedy v. Louisiana, the United States Supreme Court held that the
Eighth Amendment did not permit a state to punish the crime of rape of a child with
the death penalty. The author criticizes the Court's decision and argues that a state
should be permitted to reserve the death penalty for the most heinous of child
rapists, and for those perpetrators who rape multiple children, or repeatedly rape a
single child. The Kennedy decision created arbitrary and confusing distinctions
among classes of defendants and crimes because it was based in part on the bare
fact that murder results in the death of a victim, and rape does not. The reasoning
behind the carved out exceptions to the murder-is-different jurisprudence is that a
defendant who acts recklessly and indifferently to human life is not as morally
culpable as an intentional murderer. However, it is difficult to argue that child rape
is any less morally reprehensible than that of murder, and as such, the Court should
extend the same protections given to the victims of child rape as it affords to
murder victims.

Marsha Levick & Kristina Moon, Prosecuting Sexting as Child
Pornography: A Critique, 44 VAL. U. L.J. 1035 (2010).

In recent years, the practice of teenagers "sexting"-the sending of sexually
suggestive text messages or images via cell phones or the internet-has become
more common. Several states, such as Pennsylvania, have responded by
prosecuting sexting as felonies under child pornography statutes. This use of
prosecutorial power is a mistake because sexting is simply the use of new
technology for the purpose of normal teenage experimentation with sexuality.
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Moreover, a felony child pornography conviction carries serious consequences for
children-limiting their future opportunities and putting them on the convicted sex
offender list-who are still immature and do not truly understand the consequences
of their actions and are more likely to reform in the future, unlike adult offenders.
The author suggests that instead of prosecuting teens for child pornography, states
should take alternative measures, such as education and counseling about the
dangers of sexting in order to combat the sexting problem.

Matt Miller, Comment, A New Breed of Sex Offender Legislation: Why the
National Sex Offender Registry Violates Federalism, 78 U. CIN. L. REv. 759
(2009).

Congress's concern with sexual crimes and their threat to public safety has
led to the enactment of the Sex Offender Registration and Notification Act
("SORNA"), creating a national sex offender registry and federal causes of action
to enforce the statute's requirements, even though every state already has its own
laws regulating sex offender registration. This Comment discusses the
constitutionality of these statutes, noting that while state statutes use their police
power within the limits of their constitutions, the federal statute's constitutionality
is questionable. The author argues that both Sections 2250(a) and 16913 of the
SORNA are unconstitutional and should be discarded by the United States Supreme
Court. Section 2250(a) states that in order for a sex offender to violate the act, he
or she must first use or travel through interstate commerce, while Section 16913
lays out the requirements for when a sex offender must submit to the national
registry and the obligations to update his or her status. Use of Congress's power in
both these provisions are intended for the regulation of an activity that is part of the
states' power and therefore violate the Constitution's notion of federalism.

Corey Rayburn Yung, The Emerging Criminal War on Sex Offenders, 45
HARv. C.R.-C.L. L. REv. 435 (2010).

The American government is in the process of waging a war against sex
offenders. There has been an increase in state and federal laws regulating sex
offenders and the creation of harsher punishments, the spread of inaccurate "myths"
concerning sex offenders-such as the belief that most sex offender crimes are
committed by strangers who will most likely commit another crime once released
from prison, and that all sex offenders commit egregious crimes. Furthermore,
courts have upheld statutes targeting sex offenders that pose problems to the
Constitution's Ex Post Facto, Confrontation, Due Process and Commerce Clauses.
Having a war on sex offenders is problematic where there is a failure to distinguish
between crimes such as rape and child molestation from lesser offenses, such as
prostitution, obscene movie distribution and public urination-which will all be
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considered sex offender crimes as well. Consequently, if there is a war against sex
offenders, those who commit a sex offender crime-no matter how minor the
offense-will be deprived of their civil liberties and subjected to harsh penalties
including compliance with strict governmental regulations and societal
stigmatization of being labeled a sex offender.

Marghretta Adeline Hagood, South Carolina's Sexual Conduct Laws After
Lawrence v. Texas, 61 S.C. L. REv. 799 (2010).

South Carolina has several criminal statutes prohibiting certain consensual
private sexual conduct between adults in its statutory code-for instance, any
conduct constituting fornication, adultery or buggery is a punishable criminal
offense. However, in the wake of the Supreme Court's decision in Lawrence-
where the Court found that the Texas law criminalizing consensual homosexual
sodomy violated the right to privacy under the due process clause-South
Carolina's criminal laws proscribing private consensual adult activity are
unconstitutional. Although the Constitution does not explicitly grant a citizen's
right to privacy, the Supreme Court found that such a right exists based on other
constitutional provisions; the Fourth Amendment protects an individual right to
privacy into which the government had impermissibly intruded. In addition to
being part of the Supreme Court's Fourth Amendment jurisprudence, the right to
privacy is also found under the Fourteenth Amendment substantive due process
clause, whose protection expands to marriage and reproductive matters. Therefore,
intimate sexual conduct implicates the right to privacy, and, enforcement of sexual
conduct laws would be constitutionally problematic.

Laura Barke, Note, Looking Beyond Lopez: Enforcing the Sex Offender
Registration and Notification Act Under the Commerce Clause, 34 S. Ill. U. L.J.
703 (2010).

Over the past fifteen years, Congress has created a number of laws aimed at
protecting the public from sex offenders who are likely to re-offend, including the
Sex Offender Registration and Notification Act ("SORNA"), which requires sex
offenders to register with a national public registry, and punishes those who fail to
do so. It is often unsuccessfully argued that SORNA is unconstitutional, and many
of those opposed to SORNA challenge the statute's constitutionality by arguing
that the Commerce Clause does not grant Congress the power to punish sex
offenders for failing to register. The author argues that courts have been correct in
determining that SORNA is constitutional, and upholding the Act's enforcement
provision, but states that in doing so the courts have incorrectly relied on the Act's
jurisdictional element. The author's concern is that, because the Act does not
require that an offender travel specifically to avoid registration, holding it
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constitutional under the Commerce Clause based solely on its jurisdictional
element expands Congress' power too far. Two conclusions that the courts should
reach when analyzing the constitutionality of SORNA are that first, under United
States v. Lopez, a jurisdictional element will not validate a statute unless it is
directly linked to the activity that the statute attempts to regulate, and second, the
holding in Gonzales v. Raich should apply to all statutes that regulate the channels
and instrumentalities of interstate commerce.

Hayley S. Strong, Note, "Sexting" to Minors in a Rapidly Evolving Digital
Age: Frix v. State Establishes the Applicability of Georgia's Obscenity Statutes to
Text Messages, 61 MERCER L. REv. 1283 (2010).

In 2005, Joseph Britton Frix confessed to sending several sexually explicit
text messages via cell phone to a fourteen year-old who he knew was a minor, and
was charged with electronically furnishing obscene materials to a minor in
violation of GA. CODE ANN. Section 16-12-100.1(a)(3)(A), distributing harmful
materials to a minor in violation of Section 16-12-103, and engaging in obscene
telephone contact with a minor in violation of Section 16-12-100.3(b). The
Georgia Court of Appeals upheld Frix's conviction in Frix v. State because the
court found that a text message was printed matter within the meaning of GA. CODE
ANN. Section 16-12-103 and that the language was sufficiently clear to give fair
notice. The court, using the rule of strict construction, also found that a cell phone
is not an electronic storage device as defined under Section 16-12-100.1(a)(3)(A),
and that the phone contact under Section 16-12-100.3 (b) must be aural to apply.
These rulings establish clear guidelines for prosecuting criminal defendants, but
Frix is likely to be an interim case in the evolution of Georgia obscenity law
because there seems to be little reason to treat computers and cell phones
differently when cell phones often function as small computers. Since someone
who sends obscene messages via a computer may be found guilty of both GA.
CODE ANN. Section 16-12-100.1(a)(3)(A) and Section 16-12-103, and a person who
sends the same messages through a cell phone is only subject to Section 16-12-103,
text messages are expected to be treated the same as e-mail in the future.

M. Benjamin Snodgrass, Note, The Specter of Sex Offenders on Halloween:
Unmasking Cultural, Constitutional, and Criminological Concerns, 71 OHIO ST.
L.J 417 (2010).

Codified and non-codified restrictions upon sex offenders on Halloween raise
legal and policy issues concerning the due process rights of sex offenders and the
effectiveness of these limitations. In recent years, several states such as Missouri,
Louisiana, and Illinois, have enacted statutes that restrict the activities of sex
offenders during Halloween, imposing curfews on them and limiting their
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distribution of candy. The author analyzes the procedural and substantive due
process rights of sex offenders interpreted by the Supreme Court, and applied
precedent in determining the constitutionality of the Halloween sex offender
provisions. Although these provisions do not likely raise procedural due process
concerns, they do violate their substantive due process rights of privacy and travel
as interpreted by the Supreme Court in Roberts v. Jaycee and Moore v. City of East
Cleveland. Given the public fear of sex offenders, legislators must carefully draft
legislation that protects our society while being conscientious of the burden placed
upon sex offenders.

Laura Marie Crylen, Note, Badgering "Sex Offenders ": Problems with
Wisconsin's Sex Offender Registry and the Mandatory Registration For Non-
Sexual Crimes, 36 J. LEGIS. 375 (2010).

Sex offender statutes-where a state requires a convicted sex offender to
register with a public database-are an increasingly common phenomenon in the
United States. Some of the registry laws are overzealous and require individuals
convicted of other crimes-particularly kidnapping and false imprisonment-to
register as sex offenders. This creates a situation in which individuals are
stigmatized for life as sex offenders, despite not having committed a sexual
offense. The author analyzes this state of affairs through the prism of the
Wisconsin sex registration laws by analyzing the some of the constitutional
challenges to such labeling, and looking at specific examples of individuals who
did not commit sex crimes per se, but are now perpetually branded as sex
offenders. Even if there is no violation of state or federal constitutions, or the equal
protection clause, the current sex registration scheme is inequitable and should be
reformed so as not to punish those who are not actual sex offenders.

Megan Stuart, Saying, Wearing, Watching, and Doing: Equal First
Amendment Protection for Coming Out, Having Sex, and Possessing Child
Pornography, 11 FLA. COASTAL L. REV. 341 (2010).

The Supreme Court has held that voicing one's sexual preferences, or
"coming out" is protected under the First Amendment as a form of political speech.
In addition, the Court has found some conduct, such as wearing certain clothing or
associating with groups, to be forms of expressive or symbolic speech that is also
protected by the First Amendment. After discussing these two areas, sexual speech
and sexual conduct, this Article goes on to discuss the obscenity doctrine and
explores cases in which the Court has found that First Amendment protections do
not apply to obscene speech and conduct, including pornography. The author,
however, argues that possessing speech that regards pornography, including child
pornography, as opposed to possessing actual pornography, should be protected
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under the Constitution, and that making such possession of speech illegal is an
unconstitutional regulation of thoughts or speech. This article demonstrates that
speech regarding both sexual identity and sexual acts, and sexual conduct in and of
itself, are all forms of sexual speech and should be classified as political speech,
protected by the Constitution's First Amendment.

Mary Graw Leary, Sexting or Self-Produced Child Pornography? The Dialog
Continues-Structured Prosecutorial Discretion Within a Multidisciplinary
Response, 17 VA. J. SoC. POL'Y & L. 486 (2010).

Over the past few years, the emerging dilemma of self-produced child
pornography ("SPCP")-where minor children produce pornographic material of
themselves and their peers-had becoming more common. Much has been learned
about SPCP in both scope and context, since the "sexting" phenomenon has
reached mainstream media, and now many state legislatures have proposed ways to
address the issue. Based on these recent developments, the author revisits the issue
to examine how the SPCP debate has been publicized and misunderstood in the
media, and also how proposed legal remedies have surfaced in the wake of public
attention. This article argues for a structured prosecution scheme that both clarifies
the parameters of the previous article and acknowledges the combined benefits of
such an approach with new state statutes that specifically target SPCP behavior.
By examining new developments in the SPCP debate and weighing the possibilities
of proposed solutions society can benefit from lesser charges for such crimes,
combined with structured prosecutorial discretion.

SEXUAL ABUSE

Beth Ribet, Naming Prison Rape as Disablement: A Critical Analysis of the
Prison Litigation Reform Act, the Americans with Disabilities Act, and the
Imperatives of Survivor-Oriented Advocacy, 17 VA. J. SOC. POL'Y & L. 281 (2010).

Sexual violence in prisons is not just a result of a dysfunctional prison
system, but rather such apathy towards violence, specifically regarding instances of
prison rape, stems from failing legal structures that do not recognize the importance
of reforming the prison system. The author examines prison rape as a means of
inflicting severe, long-term psychological and physical illnesses and impairments,
which disables victims. One barrier to prison litigation in United States federal
courts includes the Prison Litigation Reform Act ("PLRA"). To successfully
challenge the PLRA, advocates of these prisoners can use the newly amended
Americans with Disabilities Act, which seems to be in direct conflict with the
PLRA. Though it is important to ascertain certain means of protecting these prison
rape victims by reforming the PLRA, it is even more vital for society to understand
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that these prisoners, most of whom are socioeconomically disadvantaged, are
politically and socially crippled from the disability caused by prison rape.

Shirley Kohsin Wang, Note, Violence & HIV/AIDS: Violence Against Women
and Girls as a Cause and Consequence of HIV/AIDS, 17 DUKE J. GENDER L. &
POL'Y 313 (2010).

Women in many parts of the world-such as sub-Saharan Africa-are
disproportionately vulnerable to HIV/AIDS and susceptible to experiencing gender
violence. The author posits that there is a mutually-reinforcing relationship
between HIV/AIDS in women and gender violence and that policies on violence
against women and HIV/AIDS must be revamped to better deal with these two
epidemics. Due to women's subordinate positions, they are susceptible to rape,
multiple sexual partners, sexual trafficking, child marriage and prostitution-all of
which are factors that increase one's chances of contracting HIV/AIDS. Sexual
violence against women reinforces the prevalence of HIV/AIDS, and the converse
is true as well. This article analyzes the major factors-childhood sexual abuse,
sexual relations with older men, condom use, multiple partners, and the biological
nature of men and women-that explain the prevalence of both HIV/AIDS and
gender violence amongst women. In order to combat the epidemics, a wide variety
of reforms, including targeting gender attitudes and norms, strengthening gender
equality laws, training public officials and medical professionals on the mutual
reinforcement of the epidemics, and educating the public to encourage wider
awareness of the issues are imperative.

Thomas A. Mitchell, We're Only Fooling Ourselves: A Critical Analysis of
the Biases Inherent in the Legal System's Treatment of Rape Victims, 18 BUFF. J.
GENDER, L. & Soc. POL'Y 73 (2010).

The major difficulty arising in rape cases-proving that it was an unwanted
sexual interaction between the victim and the defendant-places the focus on the
mental state of the accuser as opposed to most crimes where the major focus is on
the intent of the defendant. While the law generally reflects society's beliefs and
values, the problem with the law regarding rape is that it has maintained many
deep-rooted societal misconceptions, such as an accusation of rape being the result
of a woman having changed her mind after allegedly consenting, and lying about
the circumstances of the sexual encounter. Instead of the current focus of the rape
trial, which tries to establish the likelihood that the woman consented to sex based
on her past sexual history, the focus should be on the defendant and proving how
he has violated the victim's autonomy. The author looks to the history of how
society has viewed rape as an attack on a woman's chastity and how this has
influenced the evolution, or lack thereof, of legal treatment of rape. In order to rid
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the legal system of its prejudice against rape victims, rape cases should not be
treated differently from other cases and evidence rules relating specifically to the
admission of evidence in rape cases need to be eliminated.

WOMEN'S RIGHTS

Cheryl Hanna, Rethinking Consent in a Big Love Way, 17 MICH. J. GENDER
& L. 111 (2010).

This article discusses the government's role in regulating consent in private
relationships and consequently, the future of feminist legal theory in the United
States. As a framework, the HBO show "Big Love"-a television series that
chronicles the life of a polygamist and his four wives-and several case studies are
used to highlight certain issues regarding consent and modem feminist legal theory.
From watching "Big Love," a viewer can conclude that state intervention in private
relationships may on the one hand limit the autonomy of a woman to consent to
whatever relationship she desires, and on the other hand state intervention may
serve to protect women when there is no consent. The distinction between
appropriate and inappropriate state intervention is fact specific, and is determined
by whether a woman is physically harmed and if that woman is afforded the ability
to "consent" or "choose" her situation. Ultimately these differences, while
important, are often ambiguous and change depending on context and the
individual.

Yofi Tirosh, A Name of One's Own: Gender and Symbolic Legal Personhood
in the European Court ofHuman Rights, 33 HARV. J.L. & GENDER 247 (2010).

The role of "name law" and its treatment of surnames is central to the
creation and retrenchment of gender norms in societies the world over.
Traditionally, women have lacked legal rights equivalent to men with respect to
choosing to retain maiden surnames. While past studies have described the non-
egalitarian gender effects of name law, the author attempts to explain how name
law is capable of reifying gender inequality in naming norms. That mechanism
amounts to the judicial maintenance of the dichotomy between the name and the
person behind the name, and petitions to the European Court of Human Rights
rejected on such a basis illustrate the point. By avoiding this dichotomy in
formulating legal claims, some petitioners have made more radical attempts to
subvert underlying patriarchal norms, an observation readily elucidated by the
framework the author proposes.
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WORKPLACE DISCRIMINATION AND HARASSMENT

Michal Buchhandler-Raphael, Criminalizing Coerced Submission in the
Workplace and in the Academy, 19 COLUM. J. GENDER & L. 409 (2010).

Titles VII and IX of the Civil Rights Act of 1964 do not provide a sufficient
remedy for those who wish to bring a sexual harassment claim against their

employer, supervisor or professor. Currently, Title VII and IX claims are more
likely to be recognized by the United States Supreme Court when a superior takes
advantage of his or her position by soliciting inferiors for sexual favors and they

refuse the superior's advances and consequently suffer economic or physical harm.

However, the focus on tangible harm ignores that the inferior is also being harmed

in a manner that is similar to rape victims as both victims are forced to engage in

unwanted sex as the result of external pressure. A statute should be created that

holds one who takes advantage of his or her position and propositions-an inferior

for sexual favors criminally liable for committing a "sexual offense" even if the
inferior performs the sexual favors in the absence of force or overt threats of

reprisal. Such a law recognizes the inherent immoral abuse of power, ensures that

the superior is punished for his or her culpable behavior, and protects those who do

not suffer direct economic harm but due to pressure or fear are forced to engage in

unwanted sexual acts in the workplace or academic environment.

Molly D. Edwards, Note, The Conceivable Future of Pregnancy

Discrimination Claims: Pregnancy Not Required, 4 CHARLESTON L. REV. 743

(2010).

The Pregnancy Discrimination Act ("PDA") of 1978 was enacted by
Congress as an amendment to Title VII of the Civil Rights Act in direct response to

General Electric Co. v. Gilbert, in which the United States Supreme Court held that

a pregnant woman who was denied employee leave for pregnancy and pregnancy-
related disabilities did not have a claim under Title VII. With the PDA, Congress

held that under Title VII, "[t]he terms 'because of sex' or 'on the basis of sex'

include, but are not limited to, because of or on the basis of pregnancy, childbirth,
or related medical conditions." Federal Courts are still unclear as to what counts as
"related medical conditions." Looking to legislative history and the ways in which

federal courts have previously interpreted the PDA, the author proposes the

following test to determine if a given condition qualifies as a related medical

condition: (1) the condition is specific to women; (2) the employee is the main

person affected by the condition; (3) there is a causal link between the

discrimination and pregnancy, childbirth, or both; and (4) the employer provides

coverage or advantages for other similarly-situated groups but not to the plaintiff.
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Under this test, a woman who uses many sick days because of illness due to
menstruation would be covered under the PDA.

Kimberly A. Yuracko, The Antidiscrimination Paradox: Why Sex Before
Race?, 104 Nw. U. L. REv. 1 (2010).

Although the sex provision is perceived as a weaker protection than race
under Title VII of the Civil Rights Act of 1964, courts have provided employees
with more protection under the sex discrimination provision. The author notes that
scholars have pressed upon courts a new anti-assimilationist antidiscrimination
principle that protects an employee from employer demands that they perform in
conformity with mainstream social norms about race or gender. This article argues
that both sex and race discrimination case law is not adopting a new anti-
assimilation principle, and courts are not interpreting Title VII in a more expansive
way with regard to sex in comparison to race. Although lower federal courts have
granted greater protections for employees who face sex discrimination than those
who face racial discrimination, the author attributes this difference to the fact that
sex and gender are complex concepts that involves culture, history and biology,
while race is a more technical difference. For these reasons, it is essential to
recognize the fundamental differences that society has placed on the conceptions of
race and sex in order to fully analyze race and sex based discrimination law.

2011] 787




