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To suffer with and for and against a child - maternally, egotistically,
neurotically, sometimes with a sense of helplessness, sometimes with the
illusion of learning wisdom - but always, everywhere, in body and soul,
with the child - because that child is a piece of oneself'

I. INTRODUCTION

On February 2, 1977, Priscilla Phillips rushed her adopted Ko-
rean infant into the emergency room at the Kaiser clinic in San
Rafael, California.2 The child, Tia, was experiencing unusual
seizures. Hospital tests revealed that she had an extremely high
level of sodium in her blood and vomit in her lungs. Her inability
to expel carbon dioxide from her lungs damaged her central ner-
vous system, and her little body began to contort abnormally. She
died the next day. Her extensive medical history seemed to indi-
cate that Tia, who had been found abandoned on the streets of
Seoul before her adoption by the Phillips, was a sickly child. From
the moment of her arrival at the Phillips home in November 1975
until her death, she had been hospitalized eight times for fever,
convulsive vomiting, diarrhea, severe dehydration, and elevated so-
dium and bicarbonate levels for which there seemed to be no med-
ical explanation.3

Throughout the ordeal, Priscilla Phillips was a constant mater-
nal presence at the hospital. Described as a kind and loving wife
and devoted mother to Tia as well as to two biological sons, ages six
and nine years old, she garnered admiration, sympathy, and praise
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from the hospital staff. They were impressed with her master's de-
gree in social work and her history of service for the Main County
Health and Human Services Department as well as for religious
and civil organizations.4 They welcomed her dedication and will-
ingness to perform nursing chores such as feeding Tia her formula
through her nasogastric tube.' It seemed unfortunate that this in-
explicable tragedy should strike such a good, devoted mother.

On February 3, 1979, the second anniversary of Tia's death,
Priscilla Phillips brought her newly adopted Korean daughter,
Mindy, to the Kaiser clinic.' Mindy too displayed symptoms of
vomiting and diarrhea. The pediatricians were mystified as to the
source of her malady. Suspicious that two unrelated children
would exhibit the same unusual symptoms, the pediatricians began
to wonder whether the source of this medical mystery might be
Priscilla Phillips, the one constant figure in the two cases. She had
again assumed her role as a doting mother and had been assisting
the staff nurses in caring for and feeding Mindy. When the pedia-
tricians forbade her from feeding her daughter, Mindy's unusual
symptoms readily disappeared. It was at that point that Mindy's
physician reported the situation to Child Protective Services.7

After an investigation and lengthy trial, Priscilla Phillips was
convicted of murdering Tia by intentionally poisoning her with so-
dium via her feeding tube.' As a motive for her otherwise inexplic-
able behavior, the prosecution's medical expert theorized that her
actions were consistent with the symptoms of Munchausen Syn-
drome By Proxy ("MSBP"). This case represented the first time
that MSBP had been introduced and discussed in a court of law in
the United States. Containing elements that seemed more fitting
of a Hollywood horror movie9 than a medical diagnosis, MSBP was
described as a syndrome that compelled an individual, most often

4 Id. at 73.
5 Id. at 78.
6 Id. at 76.
7 Id. at 78.
8 Id at 73. She was also convicted of "willfully endangering the life or health" of

Mindy. Id.
9 See THE SIXTH SENSE (Buena Vista 1999). In M. Night Shyamalan's thriller, a contem-

porary audience is introduced to some classic elements of MSBP through the murder of a
young girl. A seemingly healthy and lively child is seen playing with her dolls in her bed-
room while a hospital bed sits ominously in the background. A hidden video camera cap-
tures her otherwise doting mother calmly pouring cleaning fluid into her daughter's soup.
At the funeral, we hear snippets of sympathetic conversation, describing the bravery of the
mother whose daughter "suffered" for two years and describing how incredibly tragic it is
that the younger daughter is beginning to exhibit signs of a similar illness. The mother
stands, emotionally detached from her husband, surrounded by sympathetic women. She
is dressed in a garish red suit and red lipstick, the color assigned to elements of danger and
death in the movie. See generally id.
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a mother, to fabricate an illness through the vehicle of a small
child in order to receive attention and sympathy for her role in a
hospital drama of her own creation.'" The expert noted that an
additional symptom of the syndrome was the mother's inability to
accept responsibility for her abusive behavior, even in the face of
incontrovertible evidence." Although she herself was not officially
diagnosed with MSBP, this evidence effectively eviscerated Priscilla
Phillips' defense, which was a complete denial of any abusive be-
havior and any mental illness.' 2

Since its medical discovery in 1977, cases of MSBP continue to
mystify doctors and lawyers alike. Hundreds of cases are brought
to the attention of the medical community each year, but it is be-
lieved that many more cases go largely unreported for a variety of
social and diagnostic reasons,' 3 some of which are explored in this
Note. MSBP was first acknowledged by a court of law in 1981 in
Phillips, yet fewer than 100 court opinions have involved MSBP
since then. Press coverage of trial court cases reveals many in-
stances where MSBP is put on trial and a legal definition is at-
tempted. This Note first discusses why the syndrome is difficult to
uncover and treat. Then, it spotlights the difficulties of prosecut-
ing and defending charges of MSBP. It will focus particularly on
the near indefensible position in which defendants are placed by
prosecutors who inconsistently define MSBP and manipulate it as a
sword against defendants in cases of accidental filicide, the inadver-
tent killing of a child by his parent.

Most defendants are accused of MSBP, as if MSBP is a criminal
deed inflicted upon the child victim. In response, defendants such
as Priscilla Phillips have consistently denied the charge by disclaim-
ing ever having been abusive or mentally ill. Defendants have ar-
gued that they are attentive and involved parents unfairly targeted
by incompetent medical workers who sought to divert attention
from their inability to explain the child's symptoms. Defendants
have further attempted to cast doubt upon MSBP as a valid medical
syndrome by citing MSBP's status as an emerging phenomenon
that may be unknown to the average doctor.

This Note shows that defenses based on complete denial have
regularly failed for several reasons. First, the abusive elements of
MSBP strike a blow upon our cultural myth of the Good Mother,

10 Phillips, 122 Cal. App. 3d at 79.
11 Id.
12 Id.
IS Diane Lore, "Vle"Abuse Shows Moms at Their Worst, PALm BEACH PosT, June 15, 2000,

at 1E, available at 2000 WL 21244778.
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which states that all women aspire to be mothers, and that once
mothers, women are expected to feel an unquestionable desire to
nurture. The law perpetuates this myth by seeking vengeance
against mothers whose crimes of violence against their children are
committed as deviant mothers. Second, MSBP is a disorder that is
grounded in deception, and a significant aspect of this deception is
persistent denial of wrongdoing even when faced with confronta-
tion. 14 As a result, a defendant suffers from a lack of options. Any
defense she raises may be a construed as a symptom of the disorder
and may reinforce the prosecution's charge of MSBP. Lastly, pros-
ecutors focus on the physical manifestation of MSBP-abuse upon
the child's body-in order to condemn the character of the defen-
dant, but they fail to acknowledge the totality of MSBP as a mental
disorder or its significance when establishing the defendant's
mental state.

The central issue of this Note is how the law should deal with
MSBP. Should the law address MSBP as just a particularly vicious
form of child abuse or as a psychiatric disease that prevents the
mother from exercising proper judgment? The larger question
this Note will attempt to answer is how, as a society, we should ex-
pect a court of law to conduct risk assessment of a situation where
violence is associated with the already contentious elements of
mental illness and motherhood. Specifically, if a court of law ac-
cepts that MSBP is a mental disorder, is that a mitigating factor in
the defendant's culpability?

This Note argues that there should be consistency in the law,
and that in cases of accidental filicide, the law should accept
twenty-five years of evolving medical research that suggests that
MSBP is a severe mental disorder. Furthermore, a defendant
mother should be allowed to defend herself against a charge of
accidental filicide by presenting a diminished capacity defense,
pursuant to the Phillips court's statement that Mrs. Phillips could
have argued such a defense.' 5 The complexity of the disorder dis-
tinguishes MSBP from other acts of violence, so that it would be a
grave injustice to merely punish the deed without giving significant
weight to the defendant's mental state. This Note argues that a
reason for the absence of the diminished capacity defense is the
inconsistency with which MSBP has been qualified in the courts.
Evidence of MSBP, an abnormal mental condition that does not

14 Michael T. Flannery, Munchausen Syndrome By Proxy: Broadening the Scope of Child
Abuse, 28 U. RicH. L. REv. 1175, 1209 (1994).

15 Phillips, 122 Cal. App. 3d at 88-89.
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constitute legal insanity, should be admissible to prove that the
mother could not or did not have the specific intent or state of
mind to murder her child. In the public's desire to avenge the
death of the child by focusing entirely on the mother's deeds, it
disregards the importance of the mother's mental state in deter-
mining criminal liability.

Part II of this Note introduces the symptoms and study of
MSBP, a psychiatric disorder that has only recently been identified
and continues to puzzle the medical community. Initially identi-
fied as a form of child abuse, research demonstrates that the roots
of the disorder go much deeper than mere behavioral symptoms,
which seem so incredible to a reasonable person.

Part III discusses the legal ramifications of MSBP when it en-
ters the courtroom, the importance of expert testimony to educate
the court, and the different ways prosecutors have used expert tes-
timony to portray MSPB as evidence of child abuse, as proof of
motive, and as a form of mental illness.

Part IV explores the various types of homicide convictions im-
posed upon mothers who are found guilty of killing their children.
Inconsistent treatment of the disorder by courts has disadvantaged
mothers in homicide cases. Evidence of MSBP is an unrebuttable
charge that has been used to unfairly punish defendants who have
the disorder. This Note argues that defendants should be allowed
to embrace evidence of MSBP and use it as a partial shield in a
diminished capacity defense.

Part V explains the mechanics of the diminished capacity de-
fense, the jurisdictions that have accepted it in its various different
forms, and its potential benefits to defendants with MSBP who
have been accused of criminal homicide.

Part VI explores legal and social impediments to a diminished
capacity defense including fears about psychiatric evidence, the
fear of faking, concerns about counterdeterrence, and the power-
ful myth of the Good Mother. The section argues that these con-
cerns are unfounded, and they should not preclude the raising of a
diminished capacity defense.

Society reacts with vengeance against women who deviate
from certain prescribed roles. Society's prejudices against deviant
mothers have distracted the courts from recognizing MSBP as a
legitimate medical disorder. If the law acted in accord with medi-
cal research, a mother suffering from MSBP who is charged with
the murder of her child would be able to assert a successful dimin-
ished capacity defense. Courts must not fail to address the act, the
deeds, and the mens rea underlying the act within the circum-
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stances of the defendant's mental illness. Otherwise, the law will
continue to perpetuate the stigmatization of mental illness and ul-
timately deprive society of the benefit of understanding this baf-
fling disease.

II. MUNCHAUSEN SYNDROME By PRoxY: THE PROFILE

In 1977, Dr. Roy Meadow, a British medical scholar and pedia-
trician, introduced MSBP to the medical community following his
study of two children who suffered from medically inexplicable
symptoms that seemed only to occur when under the direct care of
their mothers.1 6 The patients became normal and healthy chil-
dren when the hospital deliberately excluded the mothers from
the caretaking process.17 Despite the mothers' cooperative nature
and expressions of love and concern, Dr. Meadow concluded that
the symptoms were either false or induced by the mothers.1 8 Dr.
Meadow labeled this behavior "Munchausen By Proxy Syndrome"
because of its similarities to Munchausen Syndrome, another disor-
der involving fabricated illness.19 People with Munchausen Syn-
drome subject themselves to many painful and unnecessary
medical procedures for the sole purpose of receiving medical and
social attention garnered by assuming "the sick role."2" The pa-

16 MUNCHAUSEN By PROXY SYNDROME: MISUNDERSTOOD CHILD ABUSE 3 (Teresa F.
Parnell & Deborah 0. Day eds., 1998) [hereinafter PARNELL]. In the first case, a seemingly
normal six-year-old was passed from hospital to hospital and subjected to a battery of inva-
sive tests. Id. at 4. Her symptoms included bloody urine samples and mysterious bloody
discharge from her vagina. Id. at 3. In the second case, a fourteen-month-old was admit-
ted for recurrent attacks of vomiting and drowsiness, symptoms he had apparently dis-
played since he was six weeks old. Id. at 4.

17 See id. at 4.
18 Id. at 5. Despite her denials upon confrontation, evidence from urine samples ob-

tained by the mother from the patient in the first case suggested that the mother had
added her own urine and menstrual blood to her child's samples. Id. at 4. Doctors sus-
pected that the second patient's symptoms were the result of being force-fed a large
amount of sodium at home. This patient died shortly after arriving at the hospital. Id.

19 Id. at 5. Munchausen Syndrome derives its name from Baron Karl Friedrich Hieron-
ymus Munchausen, an eighteenth century German who was famous for his elaborate and
exaggerated accounts of his exploits as a soldier, hunter, and traveler. See Lore, supra note
13, at lE. Munchausen Syndrome is the most common term applied to patients who tell
dramatic, exaggerated stories about their real or imagined medical symptoms. See Marie
M. Brady, Munchausen Syndrome By Proxy: How Should We Weigh Our Options?, 18 LAW &
PSYCHOL. REV. 361, 362 (1994). Although there is evidence of such cases documented in
medical literature dating as far back as into the eighteenth century, the disorder remained
largely unrecognized until 1951 when Dr. Richard Asher applied the term "Munchausen
Syndrome" to describe the behavior of his adult patients who intentionally feigned or in-
duced sickness upon themselves. Id.

20 PARNELL, supra note 16, at 17. For example, one woman diagnosed with the syn-
drome had been gang raped as a ten-year-old and remembered fantasizing about assuming
the role of a sick child. Randell Alexander et al., Serial Munchausen Syndrome By Proxy, 86
PEDIATRICS 581, 582 (1990). As an adult, she had a history of depression and suicidal ten-
dencies that once caused her to drive her car into a tree. She was hospitalized for the
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dent's intentions and motivation behind such acts are paradoxi-
cally self-affirmative yet self-destructive.

In MSBP, the self-abuse of fabricated illness is projected, in all
reported cases, upon a child's body, the blank slate upon which the
mother's manufactured symptoms manifest.21  MSBP has four
elements:

1) The parent fabricates an illness or induces an illness in the
child;

2) The parent repeatedly seeks medical care for the child's falsi-
fied illness, subjecting the child to unnecessary medical
procedures;

3) The parent denies any knowledge as to the source of the
child's illness; [and]

4) The child's symptoms disappear when the parent is sepa-
rated from the child.22

The American Psychiatric Association acknowledged MSBP in two
specific ways in the fourth edition of the American Psychiatric Asso-
ciation's Diagnostic and Statistical Manual of Mental Disorders
("DSM-IV").23 The first type of factitious disorder falls under the
category of "factitious disorder not otherwise specified" and is de-
scribed as "the intentional production or feigning of physical or
psychological signs or symptoms in another person who is under
the individual's care for the purpose of indirectly assuming the sick
role."24 The second and more important reference to MSBP/facti-
tious disorder by proxy appears in Appendix B of the DSM-IV as a
category considered for future inclusion, indicating that the psychi-
atric community acknowledges the disorder and understands the
need for further research.25 The goal of such behavior is to main-
tain a close relationship with doctors and nurses to meet the suf-
ferer's psychological needs.26

removal of cuticle scissors from her bladder, a paper clip from her urethra, and drain
cleaner crystals from her eyes, all presumed to be self-inflicted wounds. She also pre-
tended to have a threatening kidney infection in order to then claim a miraculous recovery
to the congregation of the fundamentalist church of which she was a member. Id.

21 Brady, supra note 19, at 362.
22 Catherine L. Goldenberg, Comment, Sudden Infant Death Syndrome as a Mask for Mur-

der Investigating and Prosecuting Infanticide, 28 Sw. U. L. REV. 599, 609 (1999) (citing
MichaelJ. Light & Mary S. Sheridan, Munchausen Syndrome By Proxy and Apnea (MBPA): A
Survey of Apnea Programs, 29 CLINCAL PEDIATRICS 162, 162 (1990)).

23 PARNELL, supra note 16, at 15-16, citing AMERICAN PSYCHIATRIC ASSOCIATION, DIAGNOS-
TIC AND STATISTICAL MANUAL OF MENTAL DISORDERS, 4th ed. (1994) [hereinafter DSM-IV].

24 Id. at 16 (citing DSM-IV).
25 Id. (citing DSM-IV, app. B.).
26 Id. at 18.
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An extraordinarily high percentage of parents suffering from
MSBP are women, the primary caregivers in our society.27 MSBP
sufferers may be divided into two primary categories: doctor ad-
dicts and active inducers.28  Doctor addicts, also classified as
fabricators, 29 create an illness through false and morbidly exagger-
ated reports of symptoms or by staging symptoms such as vomiting
and leading the doctor to believe that they are the patient's symp-
toms.30 For reasons that are not clearly understood, these mothers
feel compelled to get medical treatment for their children's nonex-
istent illnesses."1 Active inducers take active steps, such as smother-
ing or poisoning, to directly induce symptoms of illness in the
child, 2 the results of which can be fatal. Many MSBP cases involve
both inducement and fabrication. 3

MSBP cases reveal a myriad of falsely produced symptoms in
the child, the most common being bleeding,3 4 vomiting,3 5 apnea
and seizures, 6 and fever.37 Common methods of producing these
results include injection of foreign substances,38 suffocation, 9

poisoning,4" laxative abuse,4 and manipulation of hospital equip-
ment.42 The symptoms may occur in the home with the parent
rushing the child to the hospital in repeated emergencies, or the
parent may prolong the symptoms while the child is a patient in
the hospital, initiating a bizarre challenge upon the health care

27 Flannery, supra note 14, at 1188.
28 HERBERT A. SCHREIER &JUDITH A. LIBow, HURTING FOR LOVE: MUNCHAUSEN By PROXY

SYNDROME 10 (1993).
29 David E. Hall et al., Evaluation of Covert Video Surveillance in the Diagnosis of Munchau-

sen Syndrome By Proxy: Lessons From 41 Cases, 105 PEDIATRICS 1305, 1310 (2000).
30 1&
31 See SCHREIER, supra note 28, at 10; Goldenberg, supra note 22, at 610.
32 SCHREIER, supra note 28, at 10.
33 Hall, supra note 29, at 1306.
34 Geringer v. Iowa Dep't of Human Serv., 521 N.W.2d 730 (Iowa 1994).
35 Adoption of Keefe, 733 N.E.2d 1075 (Mass. 2000).
36 See generally RICHARD FiRSTMAN &JAMIE TALAN, THE DEATH OF INNOCENTS (1997).
37 In re C.M., 513 S.E.2d 773 (Ga. 1999).
38 In rejoseph P., 2000 Conn. Super. LEXIS 984 (Conn. Super. Ct. 2000) (Valium was

injected with a syringe directly into the stomach of a three-year-old via a gastrostomy
tube.); In re C.M., 513 S.E.2d at 773 (A mixture of feces and urine was injected into the
intravenous tube of a two-year-old.).

39 In re M.A.V., 425 S.E.2d 377 (Ga. 1992).
40 In reJ., 694 N.Y.S.2d 462 (App. Div. 1999).
41 Mark A. Epstein et al., Munchausen Syndrome By Proxy: Considerations in Diagnosis and

Confirmation by Video Surveillance, 80 PEDIATRICS 220 (1987).
42 Kelley Shannon, Munchausen Mother Pleads Guilty to Child Endangerment, at http://

www.courttv.com/national/1999/0329/munchausen-ap.html (last modified March 29,
1999) (Cynthia Martinez was caught by hospital staff disconnecting her son's feeding tube,
blowing air into his stomach, disconnecting his ventilator tube, and blocking his feeding
tube with gauze.).
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workers to unravel an ongoing medical mystery of the mother's
creation.

Although the focus of the intense medical scrutiny seems to
imply that the child's illness is the central feature of the disorder,
the child is merely the pawn in the mother's psychological game
with the medical community.43 The mother's actions are those of
an attentive parent. They create a facade that hides the fact that
the child's actual well-being is not the primary concern of a mother
suffering from MSBP. The existence of MSBP relies on a false per-
ception that the parent is concerned and loving.44 The disorder is
by its nature a sophisticated deception; the mother's behavior is an
extreme distortion of the traditional maternal nurturer.45 She is
well versed in the child's medical history, appears knowledgeable
of the procedures, and often develops close relationships with un-
suspecting hospital staff who come to trust her and reward her ap-
parent devotion by allowing her to perform various medical tasks.
Thus, she gains access to syringes, medication, and medical equip-
ment to further induce symptoms in her child.46 Medical profes-
sionals become the unwitting puppets of a mother with MSBP, and
they subject the child to unnecessary procedures and tests.47 Con-
sequently, medical professionals devote their energy to obtaining a
diagnosis for the child while failing to identify the mother as the
patient with the true affliction.48

Evidence of MSBP can be found in close scrutiny of the larger
family dynamic as well as in the medical history of other family
members, particularly the mother and other siblings. Issues of neg-
lect and loss as a child, loneliness, depression, physical and sexual
abuse, suicidal tendencies, significant family dysfunction, and isola-
tion are consistently found in studies of mothers with MSBP.49 Per-

43 FiRsTmAN, supra note 36, at 586.
44 SCHREIER, supra note 28, at 52.
45 James Tobin, Munchausen Syndrome Often Is Hard to Detect, DEmorr NEWS, Feb. 9,

1998, http://detroitnews.com/1998/metro/9802/09/02090094.htm (last visited Sept. 3,
2000). See also SCHREIER, supra note 28, at 109. The mother appears to be fiercely devoted
to her child and concerned about the child's well being, is an active participant in the care
of her child at the hospital, and develops close relationships with the staff. The hospital
relies on the mother's active collaboration and sacrifice in treating the child. The system is
structured so as to depend on the stay-at-home mother whose primary devotion is to the
demands of a sick child. Id.

46 Suzanne Painter Mochow, Note, Munchausen Syndrome By Proxy: A Subtle Form of Child
Abuse and a Potential Due Process Nightmare, 18 J. Juv. L. 167, 168 (1997).

47 SCHREIER, supra note 28, at 17. When a mother failed to convince physicians to im-
plant unnecessary feeding tubes in her child, she searched for a physician who would fulfill
her demand. Id.

48 Brady, supra note 19, at 363.
49 SCHREIER, supra note 28, at 20. See also David Paulk, Munchausen Syndrome By Proxy:

Tall Tales and Real Hurts, 11 CLINicsNs REv. 51 (2001).
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haps as a compensatory reaction, the mother rejects the natural
development of the child away from her and instead creates an
artificial, largely parasitic attachment with the child whereby he be-
comes an extension of his mother's pathology.5" It is common for
mothers to spend all of their time in the hospital; they have distant,
problematic relationships with their husbands who, in most cases,
are emotionally withdrawn from the family, or are physically ab-
sent.5 1 Although mothers with MSBP do not generally betray an
"overt mental illness, '5 2 and are thus able to maintain appearances
of being the Good Mother, they tend to have psychiatric problems
often consisting of nonspecific personality disorders with hysteri-
cal, narcissistic, anti-social, or borderline traits.53 However, a sub-
stantial number of MSBP mothers exhibit signs of Munchausen
Syndrome with symptoms mimicking those she has induced in her
child54 and a tendency to fabricate information about her own
health and history.55 For example, in U.S. v. Welch,56 a mother di-
agnosed as having "a borderline personality and/or a MSBP" was
reported to have also told various individuals exaggerated and un-
substantiated stories of suffering miscarriages, receiving cancer
treatment, and of being raped or abused.57

50 See SCHREIER, supra note 28, at 102.
51 Id. at 21. In most studies of MSBP, the fathers are completely removed from the

caretaking process and have occupations that force them to work away from the family
unit. They are often oblivious to their children's problems. Id. While mothers with MSBP
seem to be "caricatures" of the ideal mother, the passive and indifferent husbands are"extreme caricatures of 'disengaged fathers.'" Id. at 116. Although there is a traditional
American concept of the "protective father," it is strongly contradicted by evidence of fa-
thers who abandon their families, physically and sexually abuse their wives and children,
and otherwise withdraw from the emotional needs of their families. Id. at 114. The
spouses of mothers with MSBP are silent enablers of the disorder, men who live in the
same house but rarely visit the hospital, fail to observe or offer their observations of the
disorder, and show a lack of concern for the progressive illnesses of their children. Id. at
116. Fathers are not known to actively harm their children in the characteristic manner of
mothers with MSBP, but their "denial and disbelief [may] ... hinder post-diagnosis pater-
nal involvement... [and perpetuate] the mother's actions because [her confession may]
further alienate the father." Flannery, supra note 14, at 1197. For a general discussion of
the role of fathers in cases of MSBP, see SCHREIER, supra note 28, at 113-16; Flannery, supra
note 14, at 1196-98.

52 Paulk, supra note 49, at 53.
53 SCHREIER, supra note 28, at 20. See also Paulk, supra note 49, at 53.
54 Epstein, supra note 41, at 222. See also PARNELL, supra note 16, at 19 (Mothers exhibit

symptoms of Munchausen Syndrome preceding the commencement of the MSBP abuse as
well as after their parental rights are terminated.).

55 PARNELL, supra note 16, at 50.
56 U.S. v. Welch, No. 93-4043, 1994 U.S. App. LEXIS 26574 (6th Cir. Sept. 19, 1994).
57 Id. at *9. Cheri Welch was convicted of second-degree murder. She admitted to the

smothering deaths of her two young daughters and to the attempted smothering of her
son. She relied on an insanity defense and court-ordered psychological evaluations, which
revealed that she suffered from a previously undetected mental illness, in order to argue
that she did not have the capacity to know right from wrong, and that she could not con-
form her behavior to the law at the time of the crimes. However, evaluators from the
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Irregularities in the medical histories of the mother's other
children may provide significant evidence of MSBP. The prior
death of another sibling under the mother's care is often sufficient
to arouse suspicion and initiate an earnest investigation of MSBP.58

Many experts believe there is a strong likelihood of recidivism
amongst mothers with MSBP;59 the mother feels the most powerful
at moments when the medical threat to her child is most severe,
and she may become addicted to the sensation. 60 Filicide resulting
from MSBP is uniquely recidivistic because the mother may come
to thrive on the heightened attention she receives at the death of
her child from a "fatal" illness. 61 This satisfaction is short-lived as
the death of her child leaves the mother bereft of a vehicle to
"mother" and upon whom to project her MSBP. Nevertheless,
some believe that a mother suffering from MSBP "will not stop
abusing her child until she is caught or the child dies, and if she is
not caught after the first death, she may continue killing until she
runs out of children. '62 Studies report mortality rates ranging
from as low 9%63 to as high as 31%.64

Despite the mother's deliberate actions, most deaths associ-
ated with MSBP are actually cases of accidental filicide.65 The
mother's objective is to maintain her significant position in the

Federal Correctional Institution in Lexington argued that Welch may have had a personal-
ity disorder or MSBP but was not psychotic. They found that she was a subversive person
who would tell authority figures what they wanted to hear in order to get her way. She was
sentenced to life imprisonment. Id.

58 See, e.g., People v. Phillips, 122 Cal. App. 3d 69 (Cal. Ct. App. 1981); State v. Hocevar,
7 P.2d 329 (Mont. 2000); People v. Tinning, 536 N.Y.S.2d 193 (N.Y. Sup. Ct. 1988); State v.
Davis, 519 S.E.2d 852 (WV. Va. 1999).

59 See FI~srmAN, supra note 36, at 421.
60 Id.
61 Id.
62 Daniel R. Williams, Goodbye, My Little Ones, N.Y. L.J., April 30, 1996, at 2. Cases where

child homicide is suspected to be a result of MSBP show families littered with unexplained
deaths. This reflects the medical community's reluctance to implicate wrongdoing on the
mother's part and the difficulty involved in identifying and confronting mothers with
MSBP. See, e.g., People v. Tinning, 536 N.Y.S.2d 193 (N.Y. Sup. Ct. 1988) (Marybeth Tin-
ning confessed to smothering three out of her nine children, all of whom died from natu-
ral or unexplained causes attributed to Sudden Infant Death Syndrome and a rare genetic
disease.); FRm-, supra note 36 (Waneta Hoyt was found guilty of smothering five of her
children.); Stephen Fried, Case of Babies'Killer Is Like None Other, at http://phillymag.com/
Archives/latimes.html (1999) (last visited Sept. 3, 2000) (Marie Noe admitted to smother-
ing eight of her babies.).

63 PARNELL, supra note 16, at 52.
64 Alexander, supra note 20, at 584.
65 See CBS News: The Early Show: What is Munchausen Syndrome? (CBS television broad-

cast, June 7, 2000), available at 2000 WL 6654195 (Nursing professor Beatrice Yorker states
that despite their premeditated acts, mothers with MSBP are not attempting to kill their
children; rather, the real goal is to achieve a "life-threatening event."); Dr. Geoffrey Mc-
Kee, Criminal Forensic Psychologist and Professor at the University of South Carolina
School of Medicine, State v. Mom- What Happens-When the State Intervenes in Family
Life, Address at the Cardozo Women's LawJournal Symposium (Nov. 6, 2001) (stating that
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medical structure built around her child.66 In the words of a
mother who became hysterical after she "accidentally" poisoned
him with salt, "He's not supposed to be dead. He's just supposed
to be sick. '6 7 If the child dies, that structure will be dismantled,
frustrating the goal of the mother.68 Moreover, the charade that is
MSBP often goes on for "a long interval between the child's first
presentation to a health care provider and identification of MSBP
- even though 70% of simulated or produced illness may take
place in a hospital."69 Logically, if the mother wanted to kill her
child outright, she would probably not engage in such a lengthy
deception.70

Pediatrics, a highly regarded medical journal, stated in 2000
that MSBP is not a rare disease. 7' Mortality estimates are limited
because an effective method of diagnosis remains elusive; there-
fore, a true assessment of MSBP within a population is impossible.
However, a growing awareness of MSBP has steadily increased the
reports of the disorder.72 Evidence of MSBP is often circumstan-
tial, so it must be accumulated and assessed with prudence before
confronting the mother so as not to provoke a defensive action
that may subject the child to further harm or the hospital to a mal-
practice suit.73

the mother's goal is not to achieve death but to achieve a crisis situation that will bring the
mother into the medical arena).

66 McKee, supra note 65.
67 Commonwealth v. Robinson, 565 N.E.2d 1229, 1236 (Mass. App. Ct. 1991).
68 Id.
69 Paulk, supra note 49, at 54.
70 McKee, supra note 65.
71 Hall, supra note 29, at 1305.
72 Between 1977 and 1997, 700 cases of MSBP were reported in medical literature and

identified in 52 countries. Georgia A. Pasqualone & Susan M. Fitzgerald, Munchausen By
Proxy Syndrome: The Forensic Challenge of Recognition, Diagnosis, and Reporting Abuse of Clients by
Caregivers, 22 CRITICAL CARE NURsING QUARTERLY 52 (May 1, 1999), citing K. ARTINGSTALL,
PRACTICAL ASPECTS OF MUNCHAUSEN By PROXY AND MUNCHAUSEN SYNDROME INVESTIGATION
(1999). The 1990's have produced several sensationalized cases of MSBP in the media.
See, e.g., Jennifer Liebrum, Mother Who Killed Tot Is Sentenced, at http://w.chron.com/
content/chronicle/metropolitan/96/01/05/padron.html (January 5, 1996) (Yvonne
Padron was sentenced to twenty-four years in prison for suffocating her twenty-one-month-
old daughter after a history of smothering attempts.); Woman Sentenced to Five Years for Mak-
ing Daughter Sick, AP, Jan. 3, 2000, http://www.msnbc.com/local/rtwpb/840.asp (last vis-
ited September 9, 2000) (Kathy Bush, a mother who once lobbied for health insurance
improvement at the White House, was convicted of child abuse and fraud in 1999 and
sentenced to five years prison and five years probation after it was found that she had
administered excessive amounts of seizure medication to her daughter, fabricated her
symptoms, and subjected the child to approximately forty unnecessary operations that re-
sulted in significant parts of her internal organs being removed.). See generally FiRsTAN,
supra note 36 (Waneta Hoyt was sentenced to seventy-five years to life imprisonment for
the confessed smothering deaths of five of her children that had previously been attributed
to SIDS.).

73 See generally Tobin, supra note 45. When a mother is confronted with the truth of her
behavior, she may react in three different ways. First, she may deny that she has MSBP,
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Doctors may use lab tests that rule out a biological cause of a
sick child's symptoms to diagnose MSBP.74 MSBP may be con-
firmed by observant hospital staff members who witness tell-tale be-
havior during the mother's visits or who notice a vast improvement
in the child's health in the mother's absence. 5 A mother may con-
fess after a confrontation by hospital staff members. 6 Or, the
mother may be caught in the act by video surveillance.77 Covert
video surveillance ("CVS") of the child's hospital room has proven
to be the most successful means of detecting MSBP.7' Recent re-
search using CVS in a pediatric hospital helped diagnose MSBP in
56.1% of suspected cases.79 Not only does CVS capture the actions
of a mother who believes she is alone with the child and provide
concrete evidence of MSBP behavior in order to prosecute the
mother for abuse or homicide, it also serves as a neutral observa-
tional device not subject to the prejudices and disbeliefs of a
human being."0

argue that she is a scapegoat for the hospital's own incompetence, and sue for malpractice.
Second, she may remove the child from the hospital's care and move to a different hospital
where she is not under suspicion. Lastly, she may escalate her induction of symptoms as a
defensive maneuver to divert attention from herself or to undermine the doctor's authority
by complicating his assessment of the child's illness. Id. See also Flannery, supra note 14, at
1207 (explaining that the mother-doctor dynamic and any threats to the mother-doctor
relationship through confrontation or detection may cause the mother to act defensively
and to use her child to divert the physician's suspicions or undermine his authority by
complicating his assessment of the child's health); Corey M. Perman, Note, Diagnosing the
Truth: Determining Physician Liability in Cases Involving Munchausen Syndrome By Proxy, 54
WAsH. U.J. URB. & CoNTEMP. L. 267 (1998).

74 See SCHREIER, supra note 28, at 40.
75 See PARNELL, supra note 16, at 4; SCHEIER, supra note 28, at 41.
76 See SCHREIER, supra note 28, at 125.
77 See generally Hall, supra note 29.
78 Id. at 1310-11. Video surveillance was necessary to diagnose more than half of the

suspected cases that would have otherwise gone undetected in a recent study that appeared
in PEDIATRICS. See also Texas 'Munchausen Mom' Sentenced, UPI, May 19, 2000, LEXIS, News
Group File (sentencing Cynthia Martinez Lyda to thirty-two years for first degree murder
after hidden cameras captured her blowing into her son's feeding tube and contaminating
his intravenous lines). Some specialists feel that CVS is an essential tool in detecting MSBP
in mothers and in exonerating others. See Roxanne Nelson, Hidden Cameras in Hospitals
Can Uncover Child Abuse, WEBMD MED. NEvs, at http://content.health.msn.com/content/
article/1728.58244 (Sept. 3, 2000). But seeMichael T. Flannery, First, Do No Harm: The Use of
Covert Video Surveillance to Detect Munchausen Syndrome By Proxy - An Unethical Means of
"Preventing" Child Abuse, 32 U. MICH. J.L. REFORM 105 (1998) (employing covert means of
observation to uncover hidden abuse by parent perpetuates the very abuse that hospitals
hope to eliminate and therefore is medically, legally, and ethically invalid).

79 See Munchausen By Proxy Caught on Camera, 10 CLINIcLsN REV. 106 (2000), 2000 WL
32586952.

80 See, e.g., In reJoseph P., 2000 Conn. Super. LEXIS 984 (Conn. Super. Ct. 2000) (Re-
spondent's child was removed from her custody on the basis of video evidence that showed
her injecting unauthorized substances into her child's gastrostomy tube.); In re C.M., 513
S.E.2d 773 (Ga. Ct App. 1999) (holding that parental rights should be terminated after
the mother wvas observed injecting urine and feces into her son).
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A powerful impediment to identifying and halting the fatal be-
havior of MSBP is the trend towards the "'romanticization' of
motherhood" in the latter part of the twentieth century.81 Society
has constructed an institution of motherhood wherein the ideal
mother, the Good Mother, is expected to be a selfless being whose
behavior is governed by maternal instinct rather than any sense of
self-realization or intelligence.82 She assumes the major social role
of the caretaker of children, and she is expected to be "deeply and
intimately concerned" with child rearing.83 Society expects her ob-
ligation to her children to take precedence over her own interests
and independence. Further, we assume the Good Mother will find
fulfillment from spending her entire day with her children, "living
at a pace tuned to theirs," and "the isolation of mothers and chil-
dren together in the home" is taken for granted.84 Once a woman
becomes a mother, her identity is limited. In effect, "motherhood
subsumes a woman's identity as an individuated self. 85

It is difficult for a society emotionally invested in the image of
the Good Mother to accept that not all women are instinctively
nurturing and that not all women are fit to be mothers.86 MSBP so
violates our "fundamental human faith in the inviolability of a par-
ent's love" that we are reluctant to confront its existence.87 The
symptoms of MSBP create the fagade of a Good Mother and per-
suade physicians, social workers, and close family members to "ig-
nore evidence that points to the mother as the cause of harm to
her child. ' 88 Doctors do not want to believe that parents will know-

81 SCHREIER, supra note 28, at 58-59. See ANN DALLY, INVENTING MOTHERHOOD: THE
CONSEQUENCES OF AN IDEAL (1983) and SHAm L. THURER, THE MYTHS OF MOTHERHOOD
(1994) for general support of the argument of the idealization of motherhood both as a
means of empowerment by modem women as well as a tool of the patriarchy to subjugate
women whose professional endeavors and economic independence challenge traditionally
masculine roles.

82 Dorothy E. Roberts, Motherhood and Crime, 79 IowA L. REV. 95, 102 (1993) (citing
ADRIENNE RICH, OF WoMAN BORN (1976)).

83 Id. at 111.
84 RICH, supra note 1, at 22.
85 Roberts, supra note 82, at 113. Another example of a mother's diminished identity is

the growing controversy of nursing and the potential for child abuse. See Tamar Lewin,
Breast-Feeding. How Old Is Too Old?, N.Y. TIMES, Feb. 18, 2001, at 5, LEXIS, News Group File.
While medical journals extol the benefits of breast milk for babies and the American Acad-
emy of Pediatricians recommend nursing a child for a minimum of one year, there is
increasing criticism of breast-feeding a child that has grown beyond the age of a "sweetly
cooing infant." Id. Mothers seen breast-feeding children as young as eighteen months
have been reported and have been accused of continuing to nurse their children beyond
necessity, merely to gratify their own sexual pleasures. Id. The criminalization of breast-
feeding is yet another example of society's penchant for limiting a woman's identity.

86 Steve Levin, Sick Kids: Parental Illness or Child Abuse?, at http://www.msbp.com/
sickkids.htm (last visited September 29, 2000).

87 Tobin, supra note 45.
88 SCHREIER, supra note 28, at 59.
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ingly harm or kill their children. 9 It is no surprise that filicide is
an offense that has a high probability of going undetected. 90

However, understanding the context in which women become
mothers in our society may make it easier to comprehend why
some women may feel powerless and crave recognition.9 ' Symp-
toms of MSBP manifest themselves as "an extreme distortion" of
our highly idealized expectations of maternal behavior.9 2 "Power-
less women have always used mothering as a channel - narrow but
deep - for their own human will to power. 93

III. MSBP IN THE COURTROOM

Since its discovery by the medical community, MSBP has
evolved beyond its beginnings as a form of child abuse, a "pathol-
ogy of the parent-child relationship, '94 to its current standing as a
psychopathology of the individual mother, a mental disorder in
need of greater understanding.9" From the medical perspective, a
physician faced with an instance of MSBP should protect the child,
but he should also direct long-term treatment towards the
mother's disorder with an eye to the future. This Note argues that
the law has failed to implement the evolving status of MSBP. When
the law encounters MSBP, it is most often in situations where a
child has been injured or killed. This Note will show that the pre-
dominant legal reaction is as a child advocate, and, in cases of acci-
dental filicide, as avenger and punisher. The true legal challenge
is to fairly acknowledge and recognize the significant influence of
mental illness on the mother's behavior.

MSBP behavior manifests itself as violence against a child, and
it thus constitutes criminal behavior.96 Over the past two decades,
MSBP has been introduced in the courtroom through the criminal
justice system and the testimony of medical experts. This section

89 FIRSrMAN, supra note 36, at 511. Similar medical denial was observed when child
abuse and the original concept of battered-by-syndrome were first introduced. Medical
professionals ignored the possibility of such child abuse by rationalizing that "nice people"
apparently could not possibly harm their children. Id. at 423.

90 See Charles A. Phipps, Responding to Child Homicide: A Statutory Proposal 89 J. CRim. L.
& CRIMINOLOGY 535, 537 n.5 (1999) (quoting a member of the U.S. Advisory Board on
Child Abuse and Neglect who encountered numerous cases of professionals and lay per-
sons who were reluctant to believe that caretakers knowingly kill their children).

91 SCHREIER, supra note 28, at 103.
92 Id.
93 RICH, supra note 1, at 38.
94 PARNELL, supra note 16, at 19.
95 Id. at 16-19. However, a robust debate persists between those who argue that MSBP

describes the abuse suffered by the child and those who argue that it describes the mental
disorder suffered by the mother. See, e.g., CBS News, supra note 65.

96 PARNELL, supra note 16, at 220.
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explores child endangerment cases, termination of parental rights
cases, and filicide cases where MSBP has been raised as an issue.
Prosecutors have used definitions of MSBP based on expert medi-
cal testimony as a sword to hold perpetrators legally accountable
for their behavior.97 MSBP is primarily a medical diagnosis,98 the
specific elements of which are morally repugnant and confusing.
The nuances and counterintuitive dynamics of MSBP are not
known to the average juror and must be explained.99 Hence, the
testimony of medical experts can be the prosecution's most power-
ful weapon.

A. Expert Testimony
Expert testimony is necessary to help the law overcome the

incredulity and discomfort that accompany MSBP.' ° ° The prosecu-
tion relies on experts to introduce and explain patterns of behav-
ior to the court and to interpret eyewitness accounts, video
surveillance, and largely circumstantial evidence.' 0 ' The legal defi-
nition of MSBP is neither clear nor constant, but it is constructed
and shaped by the testimony of medical experts who testify about
their theories of the syndrome as evidence for the prosecution.

Due to the secretive nature of MSBP and the characteristic de-
ceptions carried out by mothers with MSBP, the perpetrators gen-
erate little sympathy when they finally reach a courtroom. 10 2

Different types of medical experts and the manner in which they
introduce and explain patterns of MSBP behavior further manipu-
late the court's perception of the accused mothers.103 If the expert
is a psychiatrist and defines MSBP as a mental illness from which
the mother suffers, both medical and legal inquiries will focus on
the nature and severity of the mother's psychiatric condition and
on how it impacts her behavior towards the child. If MSBP is inter-
preted to connote a form of child abuse, the court, and therefore
the medical testimony, will focus on the violent effects of the be-

97 Id.
98 Id. at 234.
99 See Lynn Holland Goldman & Beatrice Croft Yorker, Mommie Dearest? Prosecuting

Cases of Munchausen Syndrome By Proxy, 13 WTR GRiM. Jusr. 26, 27 (1999).
100 PARNELL, supra note 16, at 220.
101 A classic test for diagnosing MSBP is to remove the sick child from the mother's

presence for an extended period of time. If the child recovers, this is often interpreted as
a sign of MSBP. SeeJohn Straton v. Orange County Dep't of Soc. Serv., 217 A.D.2d 576
(N.Y. App. Div. 1995) (holding that child suspected of suffering from MSBP, a condition
described by the court in which the child's illness is induced by her parent's desire for
attention, should be returned to her mother's care since the child's health failed to im-
prove during the one year in which she was in DSS's custody).

102 McKee, supra note 65.
103 See Goldman, supra note 99, at 29-30.
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havior on the child. Expert medical testimony is the most influen-
tial force in the courtroom.

Inconsistent treatment of MSBP in the courts reflects the legal
ambivalence towards both mental illness and violent mothers.
Since Phillips was published in 1981, there have been fewer than
100 published court opinions about MSBP despite medical reports
which indicate that instances of MSBP are not rare at all.' °4 The
following sections show that MSBP has been accepted in a variety
of different forms: as a means of character assassination, to prove
motive, as a form of child abuse, and as a form of mental illness.

Courts have generally assumed a paternalistic role as child ad-
vocates, giving short shrift to the state of the mother's mental
health. Perhaps this paternalism stems from the fact that MSBP
was first introduced to the law in the late 1970's, at a time when
child abuse had just become a recognized medical and legal entity
and when courts were very sensitive to their role as the protector of
children. 1°5 In addition, society is particularly unforgiving of
mothers who deviate from the socially constructed role of the
Good Mother.10 6 The law, as society's arm ofjustice, punishes be-
havior that contradicts our dearly held notions of mothering and
motherhood.0 7 A survey of published opinions regarding MSBP
indicates that prosecutors have always manipulated MSBP to
achieve their goals, whether those goals were to remove the child
from the custody of the parent or to bring the heavy hand ofjustice
down upon the mother for the death of her child.

B. MSBP as a Form of Child Abuse

Our society believes that a parent has a fundamental right to
raise and maintain a relationship with his/her child, but these
rights are balanced against a duty to provide for the mental and

104 Donna Andrea Rosenberg, Munchausen Syndrome By Proxy: Currency in Counterfeit Il-
ness, in THE BATrERED CHILD 413 (Mary Edna Heifer et al. eds., 1997).

105 FiRSTMAN, supra note 36, at 80. Child abuse, originally recognized as Battered Child
Syndrome in the 1960's, gained medical and legal recognition during the 1970's. Id.

106 While it would not be correct to say that society is more forgiving of the abusive
father, it is arguably true that the father may escape criminal responsibility more easily
than the mother. Roberts, supra note 82, at 99-100. He may do so by moving out of the
household and by abandoning his children. Id. Although men are as likely to abuse chil-
dren as women, "courts hold mothers responsible for violence in the family." Id. at 111.
"No matter who actually harms the child, (the] mother has failed in her duty to create a
safe environment for her young." Id This is true, even though men are the abusers in 25-
55% of reported cases of child abuse, and men "inflict the most serious injuries on chil-
dren." Id. at 111 n.80.

107 Id. at 97.
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physical well-being of the child.1 0 8 In circumstances where the par-
ent fails, the State has the right to interfere in the family relation-
ship and to protect the child. 10 9 Courts have balanced the Mathews
v. Eldridge"° factors, weighing the private interest of the mother
against the State's interest in protecting the child, and courts have
justified the termination of parental rights by concluding that the
risk of harm to the child from the mother's MSBP is greater than
the risk of erroneous deprivation. In cases of child abuse, expert
testimony about MSBP is used to support the conclusion that the
mother has failed in her maternal duties and has forfeited her
right to be a mother."'

MSBP has been characterized in courts as a "malignant disor-
der of parenting" where a succession of increasingly dangerous fic-
titious medical histories are fabricated until the child is removed
from the mother's care." 2 MSBP has also been equated with bad
parenting skills and a lack of "respect and honor" for children.' 1 3

Parental rights have been terminated when the mother's actions fit
the "checklist" for MSBP.114 MSBP has been defined as an illness
suffered by the child, caused by an "aberration" of parenting

108 In re David Jordan, 616 N.E.2d 388, 391 (Ind. Ct. App. 1993) (holding that statutory
provisions that allow the removal of a child from his parent's custody prior to a hearing
provide the requisite balance between the child's freedom from the harm presented by his
mother alleged to have MSBP and the mother's right to a family relationship (citing Ward-
ship of Nahlwold v. Dep't of Pub. Welfare, 427 N.E.2d. 474 (Ind. CL App. 1981))).

109 Id. (The state has a compelling interest in protecting the welfare of the children.).
110 424 U.S. 319 (1976). This case presents three factors that determine the nature of

due process: (1) the mother's private interest is the right to the parent-child relationship,
(2) the risk of erroneous deprivation of that mother's private interest in maintaining her
relationship with her child, and (3) the government's interest in protecting the child. Id.
at 334-35.

111 See generally In re Aida M., 1997 Conn. Super LEXIS 889 (Conn. Super. Ct. 1997)
(holding that termination of parental rights is appropriate when the mother's mental im-
pairment prevents her from seeing to her child's overall well-being); In re DavidJordan 616
N.E.2d. 388 (Ind. Ct. App. 1993); State ex rel. J.K., 764 So.2d 287 (La. Ct. App. 2000)
(Weighing testimony of medical experts who felt the mother unnecessarily medicated her
child against the mother's testimony that doctors overmedicated her child, the court ap-
plied the three Eldridge factors and found that the mother should be restricted to visitation
rights until a court prescribed reunification.). But see In re M.A.V., 425 S.E.2d 377 (Ga. Ct.
App. 1992). In this case, the court reversed a finding that supported the termination of
parental rights regarding one child despite evidence that the mother exhibited symptoms
of MSBP towards a younger sibling. The court reasoned that it could not sever the parent-
child custodial relationship at the mere risk that the child could become the next victim of
the mother's MSBP, particularly when there was no evidence that the child had ever been
harmed. Id. at 379.

112 In re Dylan C., 121 Ohio App. 3d 115, 117 n.1 (Ohio Ct. App. 1997).
113 In re Robert Littlejohn, Nos. 71354, 71355, & 7156, 1998 Ohio App. LEXIS 2092, *6

(Ohio Ct. App. 1998) (finding MSBP based on the psychological examination of a mother
who showed indifference to the general health and well-being of her children but ap-
peared to be concerned with nonexistent illnesses).

114 In re M.B., C.B., & T.B. v. Laura B., 6 P.3d 1072, 1075 (Okla. Ct. App. 2000) (sentenc-
ing the mother to twenty years incarceration, of which ten years were suspended, and ter-
minating her parental rights for the heinous act of injecting her own urine into her child's
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where, "for one warped reason or another," illness is induced in
the child so it appears he has a disease." 5

In cases of child abuse, prosecutors have culled expert medical
witnesses primarily from the field of pediatrics to testify to the the-
ory that MSBP is not a psychiatric disorder but a term to describe
the calculated, premeditated behavior of a deviant mother. 16

MSBP has been defined as a series of incongruous symptoms in the
child victim, which disappear when the mother is removed as care-
taker." 7 Child advocates argue that MSBP is not a state of mind
but a deed,1 8 a form of child abuse where MSBP describes the
mother's criminal behavior towards her child."19

Unlike ordinary forms of child abuse, MSBP represents a
"double duplicity" where the both the history and the injury are
fabricated. 2 ° In addition, MSBP is unique in that the mother's
abusive behavior will simultaneously garner admiration. 12 1 There-
fore, any attempt by the defense to show normalcy and to portray
the mother as a respected member of the community and as a lov-
ing mother will be rebutted as a calculated charade to present her-
self as a Good Mother.122 It will simply generate more animosity

I.V.; mother admitted to the act but claimed that the act did not constitute shocking or
heinous abuse because the child did not suffer life threatening injuries as a result).

115 In re Colins R., 493 A.2d 1083, 1086 (Md. Ct. Spec. App. 1985). The child suffered
from vomiting, dehydration, high urinary output, and very low potassium levels. Id. at
1085. Doctors suspected that injections of diuretics were to blame. Id. at 1086. When
diuretics and syringes were found in the mother's bedroom dresser, she denied knowledge
as to how they came into her possession and stated, "If I am crazy, I am glad you found out
about it." Id. at 1088. Despite admission of this testimony, the court did not investigate the
mother's mental health.

116 Rosenberg, supra note 104, at 417. See also Goldman, supra note 99, at 27 (The Amer-
ican Professional Society on the Abuse of Children (APSAC) task force has worked with
medical and legal experts to further the identification, prevention, and prosecution of
MSBP as a form of child abuse.).

117 Reid v. Texas, 964 S.W.2d 723 (Tex. Ct. App. 1998) (finding the mother guilty of
murder for suffocating her daughter).

118 Rosenberg, supra note 104, at 422.
119 State v. Hocevar, 7 P.3d 329 (Mont. 2000) (convicting the mother of criminal endan-

germent for knowingly engaging in conduct-the questionable, "accidental" overdose of
Benadryl of her four-year-old son-that created a substantial risk of death or serious bodily
injury to her child). The family had a history of prior child deaths including one who died
of Sudden Infant Death Syndrome, a diagnosis that simply means that there is no medical
explanation for the cause of death, and another who appeared to have been smothered
prior to his arrival in the emergency room. Id. at 335. The court permitted expert testi-
mony of MSBP which defined it as a "pediatric diagnosis of a form of child abuse, where
the 'disorder' consists of the behavior of the person suffering from it." Id. at 346. See also
LisaJennings, Munchausen Syndrome a Challenge to Diagnose, COM. APE.AL (Memphis), April
1, 2001, at A13, 2001 WL 9431556.

120 Rosenberg, supra note 104, at 413. In typical forms of child abuse, the parent will
fabricate an explanation, but the injury to the child is real. Id.

121 Id. at 417.
122 Goldman, supra note 99, at 31. This is a form of character assassination that requires

the defendant mother to first make her character an issue in the case. Since defendants
hardly ever admit to acting abusively to their children, and since an element of MSBP is
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towards her. Expert testimony attempts to persuade the court that
the mother was motivated by a criminal objective, i.e. to gain atten-
tion by willfully misusing her power as a mother and harming her
child.

123

C. MSBP and Motive

MSBP has been used to explain a defendant's motive when the
prosecution's medical testimony has successfully eliminated rea-
sonable, organic explanations of the child's illness.' 24 Motives may
be strongly considered to prove that the actus reus was performed
intentionally, especially in cases where the prosecution is limited to
circumstantial evidence.' 25 In People v. Phillips,126 MSBP evidence
was introduced to explain why the mother was motivated to force
her daughter to ingest fatal amounts of sodium, even though
Pricilla Phillips did not make her state of mind an issue. 1 27 Expert
testimony has been used to bridge the gap between evidence of
otherwise inexplicable behavior and motivation, 128 persuading
courts to conclude that mothers with MSBP are fully aware of the
harm they are causing.129

In State v. Lumbrera,'3 ° the Kansas Supreme Court allowed the
prosecution to present evidence of MSBP to prove the defendant's
motive for filicide. The defendant mother was alleged to be a
"sympathy junkie" who craved sympathy from people for her chil-
dren's illnesses and deaths. 131 Although the mother was not actu-

persistent denial even when confronted with evidence, the defendants walk directly into
the prosecution's attack. The mother will offer testimony asserting that she is not abusive,
but she is looked upon favorably by her peers; the prosecution will argue that a characteris-
tic of MSBP perpetrators is to appear caring and to exude the clever illusion of being a
Good Mother.

123 Hocevar, 7 P.3d at 352.
124 Id.
125 Martin R. Gardner, The Mens Rea Enigma: Observations on the Role of Motive in the Crimi-

nal Law Past and Present, 1993 UTAH L. REv. 635, 727 (1993).
126 122 Cal. App. 3d 69 (Cal. CL App. 1981).
127 See generally id.
128 Goldman, supra note 99, at 30. But see Commonwealth v. Robinson, 565 N.E.2d 1229

(Mass. App. Ct. 1991) (convicting defendant of involuntary manslaughter without the use
of expert testimony). The victim was an eleven-month-old child who died of massive salt
intoxication. Id. at 1231. The defendant's pattern of behavior was consistent with MSBP,
but the conviction was based on circumstantial evidence including her fingerprints found
on salt packets and a baby bottle filled with salt found in her possession. Id. at 1234. She
also explained her child's illness to the hospital staff as salt intoxication before it was re-
vealed to her. Id. at 1235.

129 PARNELL, supra note 16, at 227.
130 845 P.2d 609 (Kan. 1992). The defendant's five older children had died. Id. at 1614-

15. She brought her latest child into the ER, blue and not breathing, and when asked
whether she had smothered the child with a pillow, she replied, "It wasn't a pillow." Rosen-
berg, supra note 104, at 32.

131 Lumbrera, 845 P.2d at 620.
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ally diagnosed with MSBP, testimony of MSBP was accepted to
establish that there was a scientific term afforded the condition of
being a "sympathy junkie.' 32

D. MSBP as a Mental Disorder

Despite the many cases where courts have accepted the theory
that MSBP is a form of premeditated child abuse, courts have also
accepted expert testimony that directly contradicts the theory that
mothers act with lucid deliberation and that instead argues that
MSBP is a serious mental disorder. Where the State's objective is
to remove the child from the family relationship, the prosecution
has used expert testimony of MSBP as a mental disorder to prove
that "a psychologically unstable parent is not a fit parent.'1 33 Diag-
nostic definitions have been accepted on the basis of accepted
medical literature.3

Expert witnesses have described MSBP as a severe psychiatric
disorder where a parent, most often the mother, causes or
fabricates an illness in her child.135 The parent's actions represent
a "continuous seemingly unconscious act," motivated not by con-
scious narcissism but by her psychopathology. 136 She operates
under the "delusion" that the continuous pursuit of medical atten-
tion for her child is a "positive indication of her parental abili-
ties."' 37 Thus, parental rights should be terminated when the
mother's mental deficiency and the manifestation of the disorder

132 l
133 Place v. Place, 525 A.2d 704, 709 (N.H. 1987) (granting custody of the child to the

father because the mother, suffering from MSBP, could not seem to understand that her
child did not require unnecessary investigative medical attention; having been found to be
psychologically unstable, the court decided she was not a fit parent).

'34 People v. Phillips, 122 Cal. App. 3d 69, 87 (Cal. Ct. App. 1981) (Although MSBP has
only received a listing in Appendix B of the most recent DSM-IV as a disorder worthy of
consideration for future inclusion, the Phillips court analogized MSBP to the "battered
child syndrome" which was similarly accepted as a medical diagnosis based on prevailing
medical literature.). See State v. Stewart, 18 S.W.3d 75, 94 (Mo. Ct. App. 2000) (citing THE
MERCK MANUAL OF DIAGNOSIS AND THERAPY (Robert Berkow, M.D., ed., 1992) which states
that MSBP is a psychological disorder in which a parent continually seeks medical atten-
tion for her child after taking affirmative action to simulate disease).

135 In rejessica Z., 515 N.Y.S.2d 370 (N.Y. Fain. Ct. 1987) (Defendant's infant daughter
was placed in the care and custody of her father after her mother, a trained nurse who was
observed to be unusually attentive and supportive while her child was in the hospital, was
diagnosed with MSBP based on evidence that she fed her daughter large quantities of
laxatives.). See also In reAaron S., 625 N.Y.S.2d 786 (N.Y. Faro. Ct. 1993) (revoking custody
of the defendant's four children when she was found to have neglected one son by subject-
ing him to unnecessary treatment for apnea).

136 In rejessica Z., 515 N.Y.S.2d at 372 (citing Chan et al., Munchausen Syndrome By Proxy:
A Review and Case Study, 11 J. PEDITrMuC PSYCHOL. 80 (1986)).

137 In re Tucker, 578 N.E.2d 774 (Ind. Ct. App. 1991) (terminating parental rights of a
mother who admitted to being unable to control her child and was found to have
overmedicated her child).
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in the form of abusive behavior preclude her from providing the
guidance and care necessary to her child's physical and emotional
growth.' Furthermore, a family's collective failure to acknowl-
edge a diagnosis of MSBP as a serious psychological disorder can
result in the termination of parental rights."'

It has been argued that since MSBP is used by the medical
community as a medical/psychiatric diagnosis, MSBP testimony
should not be used by the prosecution to show child abuse or as
proof that the mother has abused the child.140 Naturally, the law
should be consistent with medicine in its definition of the disorder.
In contrast, child advocates argue that prosecutors should be al-
lowed to define MSBP as child abuse because the medical commu-
nity relies on this definition to determine if child abuse has
occurred, in which case it will cease unnecessary medical treatment
of the victim.' However, defining MSBP merely as child abuse is
problematic and inequitable because it limits the court's focus to
the actus reus and does not consider the mother's mens rea.

Under this regime, a mother, despite having MSBP, may be
judged and punished for her actions as if she possesses a normal
mental state when in fact she is suffering from a psychiatric disor-
der that provokes delusions and compulsive behavior. Granted, it
is easier to dismiss the counter-intuitive behavior of MSBP as bad
parenting than to dissect the mental state of a mother with MSBP.
However, justice requires the latter. In most cases, prosecutors
have used expert testimony supporting either theory of MSBP, so
long as they achieve the desired result of removing the child from
the dangerous environment. However, conflicting definitions of
MSBP may have drastic ramifications in cases of accidental filicide
where the desire to avenge the death of an innocent child and to
punish the mother's deeds makes it easy to disregard the impor-
tance of the mother's true mental state for purposes of criminal
liability.

IV. MSBP AND ACCIDENTAL FILICIDE

Allegations of MSBP by prosecutors in cases of accidental fili-
cide have been difficult to rebut because it is nearly impossible to
prove that the prosecution is wrong, particularly since persistent

138 In re Aida M., 1997 Conn. Super. LEXIS 889, *15 (Conn. Super. Ct. 1997).
139 In re S.R., 599 A.2d 364 (Vt. 1991) (terminating parental rights of both parents, the

mother's because she had been diagnosed with MSBP and the father's because he had
failed to acknowledge the danger her MSBP posed to the health and welfare of the child).

140 Goldman, supra note 99, at 30.
141 Id.
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denial of guilt is itself an element of the disorder.142 In the filicide
cases discussed in this section, MSBP testimony has been submitted
to discredit the mother. She has been depicted as a deceitful, in-
sensitive mother who plays the martyr by intentionally fabricating
illness in her children. Unlike cases where parental rights were at
stake, the definition of MSBP in filicide cases has been more akin
to excessive narcissism and vanity rather than a true mental disor-
der. Otherwise, it would diminish the prosecution's argument that
the mother deliberately and knowingly killed her child. This sec-
tion discusses different homicide offenses of which mothers, possi-
bly suffering from MSBP, have been found guilty and the various
mental state elements required to prove culpability.

A. First-Degree Murder

First-degree murder is a willful, deliberate and premeditated
killing.143 To be found guilty of first-degree murder, the prosecu-
tion must prove that the defendant had a specific intent to kill af-
ter premeditation and deliberation." This means that the
homicide was committed after the accused had the time to reflect
upon her actions, and that she acted with cool calculation having
considered the effects and consequences of her action."4 Thus,
intentional killings based upon careful reflection are considered
the most serious of homicide offenses. 146

Courts have inferred intent to kill, premeditation, and deliber-
ation in cases where a child has been battered to death based on
the external evidence on the child's body. 47 Courts have likewise
inferred intent to kill even when there are no visible external signs
of abuse and the child has been suffocated.'48 In State v. Lum-

142 Ed GodfreyJury Convicts Mom in Infant's Death, DAILY OKLAHOMAN, Dec 10, 1997, at 1,
LEXIS, News Group File. See, e.g., State v. Hocevar, 7 P.3d 329 (Mont. 2000); Alvarez v.
McNeil, Nos. 13-98-152-CV & 13-99-088-CV, 2000 Tex. App. LEXIS 8258 (Tex. Crim. App.
2000); Reid v. Texas, 964 S.W.2d 723 (Tex. Crim. App. 1998); Washington v. Delsordo, No.
21369-9-I, 1997 Wash. App. LEXIS 1998 (Wash. CL App. 1997); State v. Davis, 519 S.E.2d
852 (W. Va. 1999).

143 JOSHUA DRESSLER, UNDERSTANDING CRIMINAL LAW 336, 469 (2d ed. 1995).
'44 Phipps, supra note 90, at 552.
145 DRssIER, supra note 143, at 473.
146 Phipps, supra note 90, at 551.
147 See, e.g., People v. Mincey, 827 P.2d 388 (Cal. 1992) (five-year-old victim had hun-

dreds of injuries which affected his intestinal system and caused brain swelling); Hem v.
State, 635 P.2d 278 (Nev. 1981) (three-year-old child died from liver damage that resulted
from beatings that bruised his entire body); Archie v. Commonwealth, 420 S.E.2d 718 (Va.
Ct. App. 1992) (three-year-old victim suffered from head trauma, fractured wrist and arm,
and abdominal injuries).

148 See, e.g., Godfrey, supra note 142, at 1. Oklahoma County Court found Teresa Renae
Redd guilty of first-degree murder for the smothering death of her nine-month-old daugh-
ter. Using additional evidence that Redd had a son who died twelve years earlier under

2832002]
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brera,'4 9 the defendant was convicted of first-degree murder and
found to have intentionally and with premeditation smothered her
child, with the knowledge that her orchestration of such a cata-
strophic event would earn her insurance payments as well as the
sympathy of others. 5 ' The prosecution met its heavy burden of
proving the "repugnant" theory that the mother intentionally
killed her child, when it presented evidence of the defendant's
prior trips to the emergency room with the child.' While "on its
face the act of a concerned parent," the prosecution argued that
she deliberately sought medical attention to create a record of
health problems that would make the child's death appear less
suspicious.'

5 2

Another type of first-degree murder is murder by means of
poison. In State v. Davis,'5 ' the defendant was convicted of first-
degree murder for poisoning her daughter with excessive caffeine
tablets.' 54 The prosecution showed that the accused acted unlaw-
fully by proving that the accused administered poison willfully and
intentionally with the intent to kill or to do serious bodily injury or
that her conduct evinced a depraved heart.'" The prosecution
used MSBP as a medical theory that could establish a motive for
Davis' violence against her child, namely a craving for sympathy
and attention. 56 Although she denied any role in the murder dur-
ing her trial, on appeal Mary Beth Davis claimed that the jury

similar circumstances (which at the time was thought to be SIDS-related), prosecutors es-
tablished that Redd had MSBP. Redd was found to have fabricated breathing problems for
her daughter, shut off her apnea monitor, and smothered the child. Id.

149 891 P.2d 1096 (Kan. 1995)
150 See id. For facts of the defendant's crime, see State v. Lumbrera, 845 P.2d 609 (Kan.

1992), which was later reversed and remanded; however, the defendant's first-degree mur-
der conviction was upheld in State v. Lumbrera, 891 P.2d 1096 (Kan. 1995).

151 Lumbrera, 891 P.2d at 1103.
152 Id. Defendant had previously been convicted of the same offense, but that convic-

tion was reversed by this court on the basis of cumulative trial errors which deprived defen-
dant of a fair trial. State v. Lumbrera, 845 P.2d 609 (Kan. 1992). The State presented
evidence of MSBP to show that the defendant smothered her son either to collect insur-
ance proceeds or because she enjoyed being the object of attention. Id. at 612. As the
defendant was not actually diagnosed with MSBP, the jury was admonished to ignore the
prosecution's MSBP testimony. Id. at 619. However, reference to MSBP in the State's
opening statement, which presented the theory that the defendant's motive for the crime
was obtaining sympathy, was not reversible error as MSBP was used to define the defen-
dant's desire for sympathy. Id. at 620.

153 519 S.E.2d 852 (W. Va. 1999) (convicting defendant of first degree murder and an
attempt to injure by poison based on circumstantial evidence showing that both her chil-
dren became sick when left alone in the mother's care; one died of caffeine-poisoning and
massive amounts of caffeine beads were found in her stomach; doctors suspected that the
son's severe brain damage was caused by excessive insulin injections).

154 See id. at 857-58.
155 Id at 867 (convicting the defendant of first-degree murder by poison).
156 Id. at 863 n.23.
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might have found that she had administered the caffeine inten-
tionally, willfully, and unlawfully merely to induce sickness, not to
kill her daughter. 7 Arguably, if a mother with MSBP gains atten-
tion by being a mother figure to her child, she would not deliber-
ately and intentionally destroy the vehicle by which she receives
that attention. However, the West Virginia Supreme Court held
that no reasonable jury would find the child's death to be a fatal
accident or that the lethal dose of caffeine was administered only
to induce a slight sickness. 158

B. Second-Degree Murder

A defendant's first-degree murder conviction will be reduced
to second-degree murder if it cannot be proven that the inten-
tional killing was deliberate or premeditated.'59 In MSBP cases
where evidence is largely circumstantial and the homicide often
occurs only when the mother is present, direct evidence of pre-
meditation and deliberation, unless articulated in advance to the
killing, may be difficult to come by.' 60 In a case of suspected
MSBP, Marie Noe pled guilty to eight counts of second-degree
murder for the smothering deaths of her eight children.' 6' Noe
publicly confessed to being "ungodly sick" and to pressing the faces
of several infants into a pillow but could not explain her actions. 162

Noe was sentenced to 20 years probation and subject to a
mandatory court-appointed psychiatric examination in order to
discover her motive for murder. 163

157 Id. at 868.
158 Id. at 869.
159 DRESSLER, supra note 143, at 470.
160 See PAsNELL, supra note 16, at 237, 239.
161 Craig R. McCoy, Mom Who Killed 8 Kids Gets Probation, FORT WORTH STAR-TELEGRAM,

June 29, 1999, at 1, LEXIS, News Group File. Marie Noe was seventy years old when she
was brought to trial in Philadelphia for the murder of eight of her babies who were killed
between 1949 and 1968. She was regarded by physicians as an unstable schizophrenic-
possibly psychotic-personality who craved attention and who, on one occasion, fabricated
an alleged rape. Id. Up to and during the trial, MSBP was thought to have caused Noe's
crimes. See id. After undergoing psychiatric evaluations, Noe was eventually diagnosed as
suffering from a mixed-personality disorder. Jacqueline Soteropoulos, Mom Who Killed
Eight of Her Kids Has Mixed Personality Disorder, Hous. CHRON., Sept. 21, 2001, at 13, 2001
WL 23630390. See also Stephen Fried, Cradle to Grave PHIA. MAG., April 1998, at http://
phillymag.com/Archives/noes.html (last visited Sept. 3, 2000). See State v. Pasicznyk, No.
14897-1-Il, 1997 Wash. App. LEXIS 269 (Wash. Ct. App. 1997), for another case where a
mother, believed to suffer from MSBP, was convicted of second-degree murder for the
suffocation death of her minor son.

162 McCoy, supra note 161, at 1.
163 Id.
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C. Depraved Heart Murder

Depraved heart murder is an extremely reckless homicide
where the killer's conduct manifests such an indifference to the
value of human life that she might as well have intended to kill her
victim.' 64 A defendant with MSBP would be convicted of depraved
heart murder if ajury could reasonably find that she knew her con-
duct created a grave risk of death, but she nevertheless acted with
depraved indifference. For example, Waneta Hoyt was convicted
of second-degree murder for the smothering deaths of her five
children.1 65 Her case contained the typical elements of MSBP: a
history of fabricating crises regarding her own health to gain atten-
tion from others, a noticeable lack of maternal instinct, and the
inducement of apnea episodes in her infant victims.' 66 In her de-
fense, Hoyt argued that she only covered their faces to stop them
from crying, not to kill them. 67 Her lawyer stated, "She may be
guilty of something, but not [murder in the second degree.]"16
Nevertheless, the jury found that she had not intended to kill them
but had "wrongfully, feloniously, and under circumstances evinc-
ing a depraved indifference to human life, recklessly engaged in
conduct that created a grave risk of death to another person, and
thereby cause the death of another person.' 69  In effect, Hoyt
knew that holding pillows and towels against the child's face and
pressing the child's face into them might kill them, but she reck-
lessly proceeded to do so.' 70

164 DRESSLER, supra note 143, at 477. In jurisdictions where murder is separated into
degrees, depraved heart murder constitutes second-degree murder. Id. at 476.

165 The story of Waneta Hoyt and the mysterious deaths of her five children was the
subject of a groundbreaking and controversial study in 1972 conducted by Dr. Alfred
Steinschneider who was the first to give the medical name to unexplained crib deaths:
Sudden Infant Death Syndrome (SIDS). See generally People v. Hoyt, 210 A.D.2d 786 (N.Y.
App. Div. 3d Dep't 1994); FIRs mvAN, supra note 36. Some medical researchers are skeptical
of SIDS as a medical phenomenon and suspect that in most cases, there is an explanation
for the so-called mysterious death, be it an undiagnosed condition, an accident, or a homi-
cide by means of suffocation by a mother who may suffer from MSBP. See generally Golden-
berg, supra note 22. See also People v. Tinning, 536 N.Y.S.2d 193 (N.Y. Sup. Ct. 1988)
(convicting mother of depraved indifference murder for the suffocation death of her
three-month-old daughter, originally attributed to SIDS before the defendant's confession
to the killing as well as to the smothering deaths of two of her other children in the prior
decade).

166 See generally FIRSTssrN, supra note 36.
167 Id. at 566.
168 Id.
169 Id. at 563. Believing that the jury would not acquit Hoyt outright and would convict

her of something, Hoyt's lawyers hoped to pursue a manslaughter option where the jury
would find that she unintentionally killed her children. However, they were unsuccessful
in persuading her to confess to the killings. Id. at 562. As a result, Hoyt received the
maximum sentence of seventy-five years to life in prison. Id. at 584.

170 Id. at 563.
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D. Manslaughter

Manslaughter is the unlawful killing of a human being without
malice aforethought.171 It is distinguished from depraved heart
murder by the level of recklessness with which a person kills. Reck-
lessness is evidenced by a conscious disregard of a substantial and
unjustifiable risk to human life.' 7 2 Whereas depraved heart mur-
der requires the killer to act with extreme recklessness, a killing
will constitute involuntary manslaughter if the killer was not aware
that her conduct was unjustifiably risky.' 73 Involuntary manslaugh-
ter requires proof of criminal negligence, a low degree of culpabil-
ity.174 A person acts with criminal negligence if she is aware that
her conduct creates a high degree of risk of death or serious bodily
injury.175

Involuntary manslaughter is a common verdict in child homi-
cide cases, particularly in cases of fatal child abuse where the judge
or jury doubt that the accused acted out of general hatred of the
child and intended to kill the child.' 71 In State v. Delsordo,'77 a
mother diagnosed with MSBP was convicted of second-degree man-
slaughter for poisoning her twelve-week-old daughter. 178 The
court found Delsordo to have caused the death of her daughter
with criminal negligence. 79 It further found that: she adminis-
tered an excessive dose of chloral hydrate; she failed to appreciate
the substantial risk of harm her conduct could have on her child;
her failure deviated from the standard of care that would have
been exercised by a reasonable person in her situation; and the
child's death resulted from her lack of awareness. 80

171 DR sLER, supra note 143, at 467. See also Phipps, supra note 90, at 560. Voluntary
manslaughter, an unlawful killing committed in the heat of passion upon provocation, is
not often found in cases of MSBP or child homicide in general because it is extremely
unlikely that the actions of a child could provoke a reasonable person to kill. See, e.g., Isaac
v. State, 440 S.E.2d 175 (Ga. 1994) (finding that a child's behavior cannot provoke a fatal
response from a reasonable person); State v. Broseman, 947 S.W.2d 520 (Mo. Ct. App.
1997) (holding that persistent crying is not adequate cause to provoke the sudden passion
necessary for voluntary manslaughter).

172 See Phipps, supra note 90, at 563-64.
173 DRFSsLER, supra note 143, at 478.
174 See Phipps, supra note 90, at 562.
175 Id. at 565.
176 Id. See, e.g., Commonwealth v. Woodward, 694 N.E.2d 1277 (Mass. 1998) (ruling that

a jury verdict of a second-degree murder conviction for the shaking death of an eight-
month-old infant by his au pair should be reduced to involuntary manslaughter because
the accused failed to act with the requisite malice and neither intended to kill nor cause
great bodily harm to the child).

177 No. 21369-9-11, 1997 Wash. App. LEXIS 1998 (Wash. Ct. App. 1997).
178 See id. at *1.
179 Id. at *10.
180 Id. at *11.
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E. MSBP: As Sword and Shield

Prosecutors have consistently used expert testimony of MSBP
as a sword to attack defendants suffering from MSBP. Depicted as
a form of child abuse, MSBP is a strong weapon for the prosecution
because it emphasizes the mother's abuse of her power over her
child and the duplicity with which she manipulates the medical es-
tablishment. In State v. Pasicznyk,' MSBP caused the mother to
commit a "flagrant act of child abuse," and the Washington court
emphasized the defendant's abuse of the trust relationship be-
tween a mother and a vulnerable infant. 2 In State v. Delsordo,ls3
the court decided that MSBP was a condition of the defendant's
compulsive lying.18 4 Phillips stated that abuse is perpetrated by
mothers to garner attention and sympathy from doctors, nurses,
spouses, and society as compensation for the similar regard they
failed to receive from their own parents.18 5 Prosecutors have at-
tempted to show that MSBP explains the mother's homicidal moti-
vation and that it stems from her "own selfish desires."186 Expert
testimony of the disorder has been used as character assassination
against the mother.18 7

When MSBP has been accepted as a mental or psychiatric con-
dition, it is usually to justify the admission of expert testimony
against the defendant.' Courts have realized that understanding
MSBP requires scientific knowledge that is not commonly known
to the ordinary juror and must be explained. When the State's ob-
jective is to remove a child from the defendant's custody, MSBP
has been found to cause the mother's delusion that persistent ex-
posure of her child to medical attention is a sign of positive parent-
ing.' 9 Parental rights have been terminated based on the
argument that MSBP causes mental deficiency.' It has also been
argued that the manifestation of the disorder in the form of abu-

181 No. 14897-1-Il, 1997 Wash. App. LEXIS 269 (Wash. Ct. App. 1997).
182 Id. at *9.
183 No. 21369-9-I, 1997 Wash. App. LEXIS 1998 (Wash. Ct. App. 1997).
184 Id. at *4-7 (Defendant initiated visits with doctors and medical personnel, fabricating

crises when there were none.).
185 People v. Phillips, 122 Cal. App. 3d 69, 79 (Cal. Ct. App. 1981).
186 Gardner, supra note 125, at 730.
187 Id. at 731.
188 See Reid v. Texas, 964 S.W.2d 723 (Tex. Ct. App. 1998).
189 In re Tucker, 578 N.E.2d 774 (Ind. Ct. App. 1991) (terminating the mother's paren-

tal rights because she admitted to being unable to control her child and was found to have
overmedicated her child).

190 In reAida M., 1997 Conn. Super. LEXIS 889, *14-15 (Conn. Super. Ct. 1997).
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sive behavior precludes the mother from providing the guidance
and care necessary to her child's physical and emotional growth.191

Conversely, when MSBP has been admitted as a mental disor-
der in a case of accidental filicide, courts have not granted the de-
fendant's mental incapacitation the same weight as in cases where
parental rights are at stake. Courts have manipulated the defini-
tion of MSBP and have combined arguments of child abuse and
mental disorder in order to justify greater punishment and to de-
liver the full condemnation of the law. For example, the court in
Reid v. Texas'92 acknowledged that MSBP is a highly complex psy-
chiatric disorder, beyond the comprehension of the average per-
son, and it admitted the prosecution's expert testimony of the
defendant's behavior.'93 However, the defendant was convicted of
murder and sentenced to forty years confinement based on the
conclusion that MSBP is a very severe form of child abuse and that
the victim's cause of death was MSBP.194

Whether MSBP is defined as a form of child abuse or a mental
disorder, MSBP testimony has served to buttress the prosecution's
argument that the mother is a cold-blooded murderer. Experts ar-
gue that MSBP describes the need for attention and the subse-
quent drive to become killers of children. Therefore, proving that
the defendant has MSBP supports the charge that the defendant
killed her child.

While the allegation of MSBP is easy to make, it is a difficult
allegation to effectively rebut.'95 If the mother discredits MSBP as
a recognized disorder, the prosecution will counter with a medical
expert who will discuss the extensive available medical research
that recognizes MSBP. If the mother denies she has MSBP and
blames the doctors instead, expert testimony can explain that vehe-
ment denial, even upon confrontation, is a common feature of
MSBP. If the mother presents evidence of how well respected she
is or of how much effort she spent in caring for the child, the pros-
ecution will point to research showing that the fagade of the Good
Mother is a key element of MSBP. If the jury finds the expert testi-
mony persuasive, the mother's defense of normality will merely ac-
centuate the impression of duplicity established by the
prosecution. After she was convicted of first-degree murder for the
smothering death of her daughter, Teresa Redd's defense attorney

'9' See id
192 964 S.W.2d 723 (Tex. Ct. App. 1998).
193 Id. at 728.
194 YdH

195 Godfrey, supra note 142, at 1.
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remarked, "There is no way to prove that [the charge of MSBP] is
wrong .... [The prosecution] can make an accusation and
whether they have it or not, that's it."'1 96 Once the jury begins to
think, "How could a bad mother seem so good?," it may be impossi-
ble to consider the possibility that the mother herself may be the
victim of something that is more difficult to understand.

The criminal justice system has regarded MSBP as a form of
behavior, not as a true mental disease, and it has focused on the
mother's acts of abuse.' 97  Therefore, when a mother has
smothered her child to death, the law is likely to judge the
smothering to be an act of abuse regardless of the mother's reason
for doing so. 9 However, in the reckless pursuit of punishment for
her deeds, the relevance and importance of the mother's true
mental state in criminal liability has been ignored. A possible ex-
planation is that when presented with a child homicide victim, the
law channels society's outrage and sense of betrayal at the mother's
morally repugnant actions. Social and judicial antagonism di-
rected towards a murderous mother is likely exacerbated by the
mother's typical defense: consistent unsuccessful denial of wrong-
doing. As a result, the definition of MSBP has become malleable
so as to be used as a weapon by the prosecution to enact vengeance
upon the mother. Society has a cultural penchant for collective
outrage when faced with dead children, evidenced by pro-life zeal-
otry and a fiercely unforgiving attitude towards mothers who com-
mit filicide.' 99

Nevertheless, criminal liability should be based upon a crimi-
nal state of mind as well as a criminal act. The current inconsistent
acceptance of MSBP by the law fails to promote justice because it
does not address the possibility that a mother with MSBP is operat-
ing under diminished capacity. Clinicians believe MSBP behavior
is symptomatic of a specific psychiatric disorder.2°° The theory that

196 Id.
197 Gloria Padilla, Lawyer Blasts "Disease Du Jour," SAN ANTONIO EXPRESS-NEws, May 4,

1998, at 1A, LEXIS, News Group File. The argument that courts should focus purely on
the acts of abuse is favored by those who believe mothers are victimized by diagnoses of
MSBP. These individuals equate MSBP with "modern day medical McCarthyism, wherein
mothers are accused of a sinister form of child abuse with nothing more than suspicion,
rumor and innuendo." Id. They believe that MSBP is a tool of a patriarchal medical com-
munity against pushy mothers. However, focusing on behavior rather than on state of
mind will disadvantage mothers in cases of child homicide because culpability is based on
the mother's mental state. Id.

198 See, e.g., State v. Pasicznyk, No. 14897-1-Il, 1997 Wash. App. LEXIS 269 (Wash. Ct.
App. 1997); FiRsTmAN, supra note 36; Godfrey, supra note 142.

199 See generally Brenda Barton, Comment, When Murdering Hands Rock the Cradle: An
Overview of America's Incoherent Treatment of lnfanticidal Mothers, 51 SMU L. REv. 591 (1998).

200 Flannery, supra note 78, at 121 n.29.
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mothers with MSBP are motivated primarily out of a selfish desire
for attention or to assume the sick role represents a hypothetical
explanation of the disorder in the early stages of MSBP research.0

Further study has shown that more than one motive can be present
in a case, and motives can also change during the progression of
the disorder.20 2

Fairness dictates that MSBP should be accepted with consis-
tency in the law as a mental disorder, particularly where the
mother is charged with murder. If the prosecution is permitted to
introduce evidence of MSBP to prove child abuse and is permitted
to use it as a sword against a defendant, then equity requires that
the mother be allowed to claim a mental disorder and to use MSBP
as a shield in a diminished capacity defense.20 3 It is incongruous
and unjust to allow the prosecution to benefit from evidence of
mental illness but to not allow the defense to show the "implica-
tions of such illness for the mental state."20 4

V. DIMINISHED CAPACITY DEFENSE AS A PARTIAL SHIELD

A. The Defense Defined.

The diminished capacity defense states that if the defendant in
a criminal case is suffering from an abnormal mental illness, not
amounting to legal insanity, while engaged in the acts that resulted
in the charges brought against her, her mental illness may be taken
into consideration to determine if she is guilty of the crime.205 The
defense is not a justification or an excuse for a crime. Rather, the
defendant stating a diminished capacity defense concedes full re-
sponsibility but only for the crime actually committed, not for the
crime charged. She may introduce evidence of mental illness to
negate a mental element of the crime charged, thereby reducing
the degree of the crime for which she may be convicted.20 6

201 PARNELL, supra note 16, at 18.
202 Id.
203 People v. Phillips, 122 Cal. App. 3d 69, 88-89 (Cal. Ct. App. 1981).
204 Id. The court states from the record that defense counsel had considered and re-

jected the idea of diminished capacity instruction during the trial stage, instead asserting
that Mrs. Phillips was entirely sane and resting on the unsuccessful argument that MSBP is
a disorder not generally recognized in the medical community. Id. at 89. Since Mrs. Phil-
lips failed to rely on a diminished capacity defense at her trial, and since a diminished
capacity claim is a matter of defense that should have been raised during the trial on the
issue of her guilt, she wvas precluded from raising the matter on appeal. Her use of psychi-
atric evidence during the trial to prove her normal mental state did not allow for the
inference of diminished capacity.

205 WAYNE R LAFAVE & AUSTIN W. ScoTw, JR., CRIMINAL LAW 391 (3d ed. 1998).
206 Stephen J. Morse, Criminal Law: Undiminished Confusion in Diminished Capacity, 75 J.

CRIM L. & CRIMINOLOGY 1, 1 (1984).
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Courts have accepted arguments of diminished capacity based
on voluntary intoxication and mental disorder, but not on mere
emotions, such as anger, hatred, jealousy, or fear.2 7 Behavior
amounting to a lack of impulse control, feelings of dependence, a
short temper, or a propensity to act on violent emotions do not
constitute a mental disease or defect that would merit the use of
the diminished capacity doctrine.218 Personality characteristics and
reactions to events do not constitute a mental disorder.2 9 Like-
wise, psychiatric testimony of the defendant's capacity for excessive
rage or impulsivity, possession of a violent and explosive personal-
ity, and depression from a broken relationship do not amount to
the establishment of a mental disease or defect.210 Lack of impulse
control and personality type "[do] not constitute that quantum of
evidence sufficient to support a diminished-capacity charge. 211

However, in State v. Borman,212 the Kansas Supreme Court provided
diminished capacity instructions to the jury for a defendant who
presented evidence that he had been placed in learning disabled
classes as a child, was self-abusive, became frustrated easily, pos-
sessed a speech impediment, was intellectually borderline, and was
a frequent liar and suicidal.211 In addition, the defendant claimed
that he had five mental disorders: intermittent explosive disorder,
schizoid personality disorder, dysthymic disorder, major depressive
disorder, and a learning disorder.214 A psychologist found him to
be depressed, immature, impulsive, and volatile.215

Mental abnormalities that fall short of insanity may be used to
reduce the gravity of the crime because there are "appreciable de-
grees of mental impairment. '21 6 The law should recognize the in-
dividualization of defendants and acknowledge these degrees of
impairment. This bridges the gap between the complete defense
of legal insanity, which bars conviction even if the requisite ele-
ments of the crime are proven, and complete responsibility for the
crime.2 17 Yet even when expert testimony of personality defects is
combined with evidence of mental disorders, the jury will only hear

207 State v. Greene, 960 P.2d 980, 993 (Wash. Ct. App. 1998).
208 State v. Wilburn, 802 P.2d 609, 686 (Kan. 1991).
209 Id.
210 State v. Reyes, 658 A.2d 1218, 1227 (N.J. 1995).
211 Id.
212 956 P.2d 1325 (Kan. 1998). The defendant stabbed and killed his girlfriend and hid

her body in his apartment for four months before dumping it in a field. Id. at 1327.
213 Id. at 1327.
214 Id.
215 Id.
216 JEROME HALL, GENERAL PRINCIPLES OF CRIMINAL LAw 462-63 (2d ed. 1960).
217 Id.
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diminished capacity instructions at the court's discretion. This is
evidenced by the different forms in which the defense is accepted.

The diminished capacity defense is applicable in two ways: the
"partial responsibility" defense and the mens rea defense. Both are
considered "failure of proof' defenses, 1 meaning that the ele-
ments of the offense charged cannot be proven.2 1 9

The "partial responsibility" defense is "a form of lesser legal
insanity."220 The defendant would assert that even if she killed with
premeditated intent, i.e. the requisite state of mind for murder,
her abnormal mental condition would make her less responsible;
therefore, she could not be found guilty of first-degree murder.22

Instead, her offense would be mitigated to manslaughter. This
Note will not address the partial responsibility form of the defense.

The mens rea form of diminished capacity asserts that the
prosecution has failed to state a prima facie case that the requisite
mental element for the offense was present.222 The prosecution
must prove that the defendant's act was committed with the requi-
site intent to find her morally culpable.223 In this situation, the
question for the jury is whether the alleged mental condition im-
paired the defendant's capacity to form the mental intent neces-
sary to commit the crime of which she is charged.224 American
jurisdictions differ in the extent to which they allow evidence of
mental illness, short of insanity, to negate mens rea.225

B. Accepted Forms of the Defense
Some jurisdictions follow the Model Penal Code, which states

that evidence of the defendant's mental abnormality at the time of
the criminal act will be admissible as a defense to all crimes if it is
relevant to prove that she did not have the requisite mental state
for the charged offense. 2 6 The rationale for this rule is that it

218 PAUL ROBINSON, CRIMINAL LAW DEFENSE 73 (1984).
219 Id. at 73-74. A general defense, such as an insanity defense, bars conviction even if

the prosecution proves the necessary elements of the offense. In contrast, a failure of
proof defense uses mental illness to negate a required element of the offense-such as
intent-and precludes conviction of that specific offense. In cases of homicide where
there are lesser included offenses that require less culpability, evidence of mental illness
can reduce criminal liability from the greater to the lesser offense. Id.

220 Morse, supra note 206, at 20.
221 Id. at 3.
222 Id. at 6. This indicates that diminished capacity is not an affirmative defense ("I did

it, but I am not guilty.") but a failure of proof defense ("I killed my child, but due to my
mental abnormality, it can't be proven that I had the intent to kill.").

223 See id.
224 See id. at 5.
225 DRESSLER, supra note 143, at 336.
226 MODEL PENAL CODE § 4.02(1) (Proposed Official Draft 1962). Comments to the

draft further state that if mens rea such as deliberation or premeditation are to have legal
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would be fundamentally unfair and a violation of due process to
deny the defendant the opportunity to show that, due to a mental
disorder beyond her control, she may have lacked the capacity to
form the requisite mental state necessary to prove her criminal
responsibility. 227

In murder cases, the State has the burden of proving that,
without a reasonable doubt, the defendant intentionally or know-
ingly committed homicide with the requisite intent to kill despite
her mental condition. The defendant may offer evidence of a fail-
ure to possess the requisite mental state by showing a mental condi-
tion that rendered her incapable of forming the intent to kill
necessary to be convicted of first-degree murder. In a successful
diminished capacity defense, evidence of the defendant's mental
state would acquit her of first-degree murder, and she would only
be convicted of a form of criminal homicide of which intent to kill
is not an element.228 First-degree murder may be mitigated to sec-
ond or third-degree murder, which do not require the intent to
kill. 2 2 9

Some states limit testimony of mental abnormality to cases of
specific-intent crimes where the evidence is admissible to negate
the "specific intent" element.230 Hence, a defendant may not pre-
sent evidence of a mental disorder to prove that he lacked the spe-
cific intent to rape since rape is a general-intent crime.23'
However, a defendant convicted of first-degree murder may pre-
sent evidence that he lacked the capacity to form the specific intent
to kill, and he may therefore lower his guilt from first-degree mur-

significance, psychiatric evidence should be accorded the same degree of relevance as any
other evidence that may prove the state of mind. Id. at 219. See Campbell v. State, 576
S.W.2d 938 (Ark. 1979) (finding that evidence of mental disease is relevant when the cul-
pable state of mind is an issue); Hendershott v. People, 653 P.2d 385, 393-94 (Colo. 1982);
State v. Vosler, 345 N.W.2d 806 (Neb. 1984) (stating in dicta that evidence of mental condi-
tion at the time of the criminal offense is always admissible to prove lack of intent). For a
list of some state legislatures that have codified the Model Penal Code approach, see
ROBINSON, supra note 218, at 273 n.3. The American Bar Association supports the admis-
sion of expert testimony regarding the defendant's mental condition to show that she did
not have the mental state required for the offense charged. See id. at 40-41 (Supp. 2000).

227 Hendershott, 653 P.2d at 39-94.
228 DRESSLER, supra note 143, at 337 n.11.
229 Commonwealth v. Porter, 728 A.2d 890, 897 n.6 (1999).
230 See State v. Provost, 490 N.W.2d 93, 99 n.3 (Minn. 1992), for a list of seventeen states

that allow this variant of the diminished capacity defense. See, e.g., Bimbow v. State, 315
N.E.2d 738 (Ind. Ct. App. 1974) (stating that evidence of mental illness is relevant to prov-
ing the specific intent for assault and battery with the intent to kill); State v. Jacoby, 260
N.W.2d 828 (Iowa 1977) (stating that diminished responsibility is a valid defense in any
crime that requires proof of specific intent); Wagner v. State, 687 S.W.2d 303 (Tex. Crim.
App. 1984) (stating that evidence of mental illness short of insanity is admissible only if the
crime charged involves an element of "specific intent").

231 DR-SSLER, supra note 143, at 338.
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der to a lower degree of criminal homicide.2 12 First-degree murder
may be reduced to second-degree murder, which is distinguished
from the former because it is not a specific intent crime. That said,
this form of diminished capacity defense is limited to disproving
specific intent element in first-degree murder because second-de-
gree murder requires no such specific intent.233 Meanwhile, the
prosecution bears the burden of proving all of the elements of the
charged offense, and it must show that despite the defendant's evi-
dence of mental impairment, she nevertheless had the requisite
specific intent.

Other jurisdictions permit evidence of mental abnormalities
to be admitted only in murder prosecutions to negate malice or
premeditation and to reduce the "degree" of murder for which she
may be convicted.234 Mental illness may be found to negate the
premeditation necessary to convict a defendant of first-degree mur-
der, reducing the conviction to second-degree murder. It would
be legally and logically incongruous to hold that the crime of first-
degree murder can only be committed after deliberate thought or
premeditated malice and to then convict a defendant lacking the
mental capacity to think deliberately or to determine rationally of
such a crime.235

The remaining states reject the diminished capacity doctrine
and bar all evidence of mental illness unless it can be introduced as
a legal insanity defense. 36 If the defendant's mental impairment
rendered her unable to distinguish right from wrong or to under-
stand the consequences of her actions, then she may claim insanity,
a general defense that could completely absolve her of any guilt.2 37

232 Id.
233 State v. Klimas, 288 N.W.2d 157, 163 (Wis. Ct. App. 1979) (finding that the exclusion

of expert testimony relevant to disproving specific intent element was harmless error be-
cause defendant was convicted of second-degree murder which requires no specific
intent).

234 See DRESSLER, supra note 143, at 337; ROBINSON, supra note 218, at 275. See, e.g., Com-
monwealth v. Robinson, 441 N.E.2d 553 (Mass. App. Ct. 1982); Commonwealth v. Wein-
stein, 451 A.2d 1344 (Pa. 1982).

235 Commonwealth v. Gould, 405 N.E.2d 927, 933 (Mass. 1980).
236 See ROBINSON, supra note 218, at 275. See also Commonwealth v. Finstein, 687 N.E.2d

638, 640 (Mass. 1997) (The court does not recognize diminished capacity defense.); State
v. Bouwman, 328 N.W.2d 703 (Minn. 1982); State v. Woltering, 810 S.W.2d 584 (Mo. App.
1991) (stating that once defendant's expert testimony revealed that he did not have a
mental defect, the defendant could not assert a diminished capacity defense); Sprague v.
State, 187 N.W.2d 784 (Wis. 1971) (explaining that a person with personality disturbances
that do not amount to insanity will be held accountable as a sane person for his actions).

237 The M'Naghten Test for legal insanity, derived from the landmark M'Naghten Case, 8
Eng. Rep. 718 (H.L. 1843), assesses the defendant's cognitive capacity by asking if the
defendant could distinguish between right and wrong at the time of the crime. SeeJudith
E. Macfarlane, Neonaticide and the "Ethos of Maternity": Traditional Criminal Law Defenses and
the Novel Syndrome, 5 CARDOZO WOMEN'S L.J. 175, 238 (1998).

2002] 295



296 CARDOZO WOMEN'S LAW JOURNAL [Vol. 8:261

Any lesser degrees of impairment will not be taken into
consideration.

C. MSBP: A Diminished Capacity Defense
Given the nature of MSBP and the strong visceral reactions

courts have expressed in cases where MSBP has resulted in acci-
dental filicide, it is unlikely that a defendant charged with murder
will successfully plead not guilty by reason of insanity.2 8 Research-
ers agree that a mother who engages in hurtful acts against her
child is aware of what she doing, and her actions are premeditated
because she will make a concerted effort to keep her actions secret
and to lie about the cause of her child's illness. 2 9 She is not sub-
ject to hallucinations, and she possesses some understanding that
her behavior is wrong, hence the secretive and deceptive nature of
the fabrications.240 Moreover, it is her intention to create a life-
threatening emergency. 241 Evidence of psychotic process is very
rare. 24 2 Lastly, an insanity defense will fail because insanity func-
tions as a complete defense, absolving the mother of all guilt, and a
reasonable judge or jury will not likely feel sympathy or empathy
for a mother whose own disorder-characterized by an unnatural
desire for attention and sympathy.-has resulted in a dead child.
Even when considered separately from each other, the insanity de-
fense and homicidal mothers are issues that trigger an effluvium of
outrage in the court of public opinion.243

Nevertheless, MSBP is a mental disorder that impacts a defen-
dant's mental state, and evidence of the disorder should reduce
the moral blameworthiness of her actions. Medical research and

238 See, e.g., State v. Lumbrera, 891 P.2d 1096 (Kan. 1995) (emphasizing the deliberate
duplicitous nature of the mother's conduct in fabricating her child's illness and manipulat-
ing hospital staff in anticipation of the child's death); State v. Pasicznyk, No. 14897-1-I1,
1997 Wash. App. LEXIS 269 (Wash. Ct. App. 1997) (holding that the defendant abused
the trust of the parent-child relationship when the defendant took advantage of the un-
monitored access unique to that relationship to kill her child).

239 CBS News, supra note 65.
240 Tracy Vollaro, Munchausen Syndrome By Proxy and Its Evidentiary Problems, 22 HoisTRA

L. Ruv. 495, 504 n.58 (1993).
241 CBS News, supra note 65.
242 SCHREIER, supra note 28, at 199.
243 See, e.g., Barton, supra note 199 (discussing the particular vengeance with which the

American criminal justice system pursues cases of infanticide); Janet Ford, Susan Smith and
Other Homicidal Mothers-In Search of the Punishment that Fits the Crime, 3 CARDOZO WOMEN'S
L.J. 521, 534 (1996) (noting the disparity in punishment for filial homicide and ordinary
homicide, and positing that mothers who kill their children should receive greater punish-
ment because they violate the trust and responsibility bestowed upon them as mothers,
causing more social harm); Michael Perlin, The Borderline Which Separated You from Me: The
Insanity Defense, the Authoritarian Sprit, the Fear of Faking and the Culture of Punishment, 82
IowA L. REv. 1375, 1403 (1997) (listing media responses to the insanity defense: a "trav-
esty," an absurdity of law, a "monstrous fraud," and a form of rewarding mental illness).
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legal commentary have shown that MSBP is more than a compila-
tion of personality defects. Although cases have described the
mothers as cunning, subversive, emotionally needy, and selfish
people with an inability to sustain healthy relationships, the termi-
nation of parental rights has been justified by describing MSBP as a
serious condition with no known treatment, 2 " a severe psychiatric
disorder,245 a delusional condition, 246 and a psychiatric condi-
tion.2 4 7 MSBP has been classified as a mental. disorder in need of
further research and understanding according to the DSM-IV.248

The law should maintain consistency with its regard of MSBP. If
MSBP is acknowledged as a dangerous disorder meriting the forfei-
ture of a mother's parental rights, so too should it be regarded as a
serious mental disorder that can impact the mental state of the
accused in cases of criminal homicide.

A recent landmark case decided by the New Zealand Court of
Appeals illustrates a more sensitive attitude towards MSBP that
could pave the way towards the acceptance of a diminished capac-
ity defense in jurisdictions that provide for the defense.249 In Au-
gust 1999, a twenty-three-year-old New Zealand mother diagnosed
with MSBP confessed to successfully smothering her nine-month-
old infant son after ten attempts.25 ° She pleaded guilty to man-
slaughter.25' Initially sentenced to seven years in jail, Justice An-
derson reduced her sentence to four years, saying "not enough
attention had been paid to her rare mental disorder,"252 her "de-
pression, confession, and guilty plea."255 The judge distinguished
the defendant's case from other acts of filicide, saying that this was
case of "tragic violence by a mentally disturbed ' 254 mother, not one
of "prolonged cruelty."255 New Zealand does not provide for a di-

2561 himinished capacity defense, yet this judgment represents an au-

244 In re G.M. et al., 513 S.E.2d 773 (Ga. 1999).
245 In re Adoption/Guardianship No. T96318005, 752 A.2d 646 (Md. Ct. Spec. App.

2000).
246 In re Tucker, 578 N.E.2d 774, 777 (Ind. Ct. App. 1991).
247 Jordan v. Marion County Depart. of Public Welfare, 616 N.E.2d 388, 389 (Ind. Ct.

App. 1993).
248 PARNELL, supra note 16, at 17 (citing DSM-1V, app. B.).
249 Leah Haines, Mentally Ill Killer's Prison Term Halved, DOMINION (N.Z.), May 3, 2001, at

3, 2001 WL 1695013; Sentence Slashed, WmAxATO TIMES (N.Z.), May 2, 2001, at 2, 2001 WL
16957426; Three Years Cut from Mother's Prison Term, PREss (N.Z.), May 3, 2001, at 10, 2001
WI, 17964792.

250 Haines, supra note 249, at 3.
251 Sentence Slashed, supra note 249, at 2.
252 Haines, supra note 249, at 3.
253 Three Years Cut, supra note 249, at 10.
254 Haines, supra note 249, at 3.
255 Three Years Cut, supra note 249, at 10.
256 Haines, supra note 249, at 3.
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thoritative recognition of the due weight given to "psychiatric and
other allied problems . . . falling short of insanity" in cases of
filicide.257

Legal acceptance of MSBP as a medical diagnosis of mental
illness should allow the mother to avail herself of the diminished
capacity doctrine as a failure-of-proof defense against a charge of
first-degree murder in jurisdictions that accept the mens rea form
of diminished capacity. In prosecuting the crime of first-degree
murder, the State must prove beyond a reasonable doubt that the
defendant possessed the requisite mental state for the crime
charged and that she acted with the intent to kill. Depending on
the jurisdiction and its position on the diminished capacity de-
fense, a defendant suffering from MSBP should be permitted to
submit evidence of her disorder and to reduce the degree of her
homicide conviction.

In jurisdictions that accept diminished capacity as a defense to
all crimes, the defendant should be permitted to introduce testi-
mony by an expert who has personally diagnosed her with MSBP
and who can explain with reasonable medical certainty that the dis-
order impacts her mental capacity and precludes the formation of
the intent to kill.258 The expert would argue that the actions of a
mother with MSBP are not the actions of a parent deliberately try-
ing to kill her child or to achieve death; rather, she is trying to
instigate a "critical incident" that will put the child in a "life-threat-
ening event. '259 If the prosecution cannot prove that the defen-
dant had the intent to kill, then she cannot be convicted of first-
degree murder which requires the intent to kill, and she will be
liable for a lesser offense such as second or third-degree murder
that does not have such a requirement.260 Similarly, in jurisdic-
tions that limit testimony of mental abnormality to cases of specific-
intent crimes, a defendant should be permitted to present evi-
dence that she lacked the capacity to form the specific intent to kill
and to reduce her guilt from first-degree murder to a lower degree
of criminal homicide.261

In jurisdictions that permit evidence of mental abnormalities
only in murder prosecutions to negate malice or premeditation,
defendant's MSBP evidence may reduce murder one to murder

257 Id.
258 State v. Greene, 960 P.2d 980, 993 (Wash. Ct. App. 1998).
259 CBS News, supra note 65; see aiso McKee, supra note 65 (stating that the mother's goal

is not to achieve death but a crisis situation that will bring the mother into the medical
arena).

260 Commonwealth v. Porter, 728 A.2d 890, 897 n.6 (1999).
261 See supra note 230.
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wo.262 Studies have shown that the mother's behavior has ap-
peared to be premeditated and consciously concealed, all of which
would suggest that she was aware of her actions.263 Yet, it has also
been acknowledged that the mother is compulsive in her behavior
and that even when faced with detection and dire consequences,
she is unable to control or stop herself.264 Some mothers who have
lost their children internalize their medical obsession and will
themselves display signs of Munchausen Syndrome. 5 Moreover,
there has been evidence of dissociation and delusion, whereby the
mother truly believed her child to be sick or has come to believe
her own fabrications of the child's illness.266

Although a court may deem a defendant to be legally sane,
defense experts may establish that she is not normal, mentally or
emotionally. She would argue that although it seemed in the com-
mission of her crime that she had the necessary time for an ordi-
nary person to appreciatively reflect upon her contemplated act
and to arrive at a cold, deliberated, and premeditated conclusion,
MSBP prevented her from functioning as a fully normal, mentally
well person. She knew the intended act was wrong and neverthe-
less carried it out, but the extent of her understanding of her crim-
inal act, her ability to reflect upon the act and its consequences,
and her realization of its inherent evilness were materially dimin-
ished. Further, the essential elements of first-degree murder, will-
ful, deliberate, and premeditated killing, require substantially
more than mere reflection. More understanding and comprehen-
sion of the character of the act is required than just the time neces-
sary to form the intent to kill.267

Rather than deny MSBP, the defense should embrace the dis-
order and use it to its advantage. The defense should argue that
the mother is mentally ill, even if she is true to her disorder and
denies illness, and it should present expert testimony showing that
her actions are those of a sick person. Expert testimony must con-
vince the jury that the prosecution is unfairly and inaccurately
manipulating the definition of MSBP by emphasizing one symptom
of the disorder, narcissism, in an attempt to take the disease out of
MSBP and depict the disorder as a grossly magnified personality
flaw.

262 See Robinson, supra note 218, at 275 n.5.
263 PARNELL, supra note 16, at 18.
264 Id.
265 Id. at 20. One such mother went so far as to remove a perfectly healthy kidney. Id
266 Id. at 18.
267 People v. Wolff, 394 P.2d 959, 975 (Cal. 1964).

20021



CARDOZO WOMEN'S LAW JOURNAL [Vol. 8:261

This endeavor will inevitably become a battle between medical
experts. The defendant's medical expert will try to convince the
jury that the defendant's behavior is a mental illness that is unlike
their preconceived notions of conventional illness. The prosecu-
tion will use behavioral symptoms of MSBP to explain motive.
Framing MSBP in the scientific terms of a mental disorder should
help the defendant carry the burden of proving her mental defect.
It will shield her from the prosecutor's traditional weapon of MSBP
to provide the motive. In situations where the case against the
mother is dependent upon circumstantial evidence, motives might
be given evidentiary clout in proving whether the defendant acted
with intent.268 However, evolving research indicates that the mo-
tive of garnering attention is not only a superficial explanation of
MSBP behavior but outdated and inaccurate.269 Motives are com-
plex and diverse, and legal speculation of any one motive merely
distracts everyone from the issue of whether a mentally ill mother
possessed the requisite intent.27 ° Even if the prosecutor's claim of
motive is true, proof of motive is only evidence and not conclusive
proof of intent.271

Similar public and legal ambivalence may be observed in cases
of filicide where the mother suffers from postpartum depression or
psychosis.272 Like MSBP, both mental illnesses deal with deviant

268 Gardner, supra note 125, at 728.
269 PARNELL, supra note 16, at 17-18. Some experts believe that the most basic explana-

tion for the motivation behind MSBP behavior is the following: to maintain the relation-
ship with healthcare workers in order to meet the sufferer's many psychological needs. Id.

270 Id. at 18.
271 Id,
272 Postpartum depression or psychosis is recognized as a mental disorder that results

from a rapid change in a woman's hormone levels immediately following her child's birth,
manifesting itself in the form of delusion, mania, and hallucinations that compel the wo-
man to kill her child; most cases of infanticide are associated with this disorder. Lieuten-
ant Colonel Michael J. Davidson, Feminine Hormonal Defenses: Premenstrual Syndrome and
Postpartum Psychosis, 2000 ARMY LAW 5, 11 (2000). Treatment may be effective for the disor-
der, but like MSBP postpartum depression is a unique type of mental illness because wo-
men who suffer from it may appear to be normal and may be overlooked for treatment.
Karen Mellen, Screening Urged for Postpartum Depression; Detection Elusive, Expert Cautions, CHI.
TRIBUNE, November 19, 2001, at ID, LEXIS, News Group File. For a general discussion
favoring the use of postpartum psychosis as a mitigating factor in cases of infanticide, see
Barton, supra note 199 (discussing theories of prosecution and various defenses in cases
where mothers have killed their infant children; surveying the spectrum of outcomes
which range from "slap on the wrists" to the death sentence by lethal injection; and explor-
ing some factors that provide legal challenges in deciding such cases); Ford, supra note 243
(arguing that maternal filial homicide is a unique type of homicide due to a woman's
overburdened and under-supported position in American society in general, and, as such,
postpartum psychotic depression and a history of prior of abuse by her spouse or father
should be considered mitigating circumstances in determining her just punishment);
Macfarlane, supra note 237, at 180-81 (arguing that in cases of neonaticide-where a
mother kills her child within twenty-four hours of its birth due to a purported psychologi-
cal disorder that causes her to deny her pregnancy-courts should permit evidence of
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mothering and infanticide. Victim and child advocates argue that
public and legal support should only be for the dead children and
that unless the mother is prosecuted to the fullest extent of the law,
"she will be back at home with her family, probably her husband,
and having [more] children"273 who may become her next victims.
Unlike mothers with MSBP, homicidal mothers have had some suc-
cess using postpartum depression or psychosis as a defense.27 4 This
may be due to the unique characteristics of MSBP, which involve
deliberate harmful maternal behavior over a long period of time
rather than a burst of murderous violence as with cases of postpar-
tum disorders.

D. MSBP and Sentencing

A diminished capacity defense may not only reduce the level
of homicide with which the mother is charged, but it could also
provide an opportunity to receive the mercy of the court during

Neonaticide Syndrome as a means for the defense to present evidence of mental illness
and should permit expert testimony as to symptoms of neonaticide that may diminish a
mother's ability to form the necessary intent to commit murder). For arguments that cau-
don against the use of postpartum disorder as a defense, see Christine Ann Gardner, Post-
partum Depression Defense: Are Mothers Getting Away with Murder?, 24 NEw ENG. L. REv. 953,
954 (1990) (arguing that the insanity defense based on postpartum depression has been
treated inconsistently by the courts and that confusion may be avoided if the disorder is
not given special treatment by the courts and if all cases are examined according to a strict
test for insanity); Megan C. Hogan, Neonaticide and the Misuse of the Insanity Defense, 6 WM. &
MARYJ. WOMEN & L. 259, 263 (1999) (surveying the variety of standard and "designer"
defenses raised by mothers charged with killing their children within the first twenty-four
hours of birth, and concluding that such homicidal mothers are motivated by shame and
desperation, not mental illness, and should therefore not benefit from the insanity de-
fense); Deroy Murdock, Small Victims, Smaller Penalties, WAsH. TIMES, Dec. 11, 2001, at A15,
LEXIS, News Group File (arguing that any parent who kills her child should be charged
with first-degree murder, and that feminist activists, attorneys, and other authorities have,
in their eagerness to recognize postpartum depression/psychosis as an excuse for infanti-
cide, cultivated societal indifference towards "baby-killing"). An example of the severity
with which the law can condemn infanticide is the ongoing case of Andrea Yates. Jim
Yardley, Prosecutor Willing to Deal in Child Drownings Case, N.Y. TIMES, January 9, 2002, at
A14. Andrea Yates, a Texas mother with a history of postpartum psychosis and suicide
attempts, pleaded not guilty to murdering her five children by reason of insanity. Al-
though she confessed to "methodically" drowning her children, who ranged in age from
seven years to six months, in her bathtub, her defense argued that "but for her psychosis,
she would never have considered, much less acted upon, any thought to [kill her chil-
dren]." Id. The prosecution aligned themselves with the harshest critics of Yates and
sought the greatest possible punishment, the death penalty, possibly "as a bargaining tool"
to achieve a life sentence. Id. This maneuver unfairly boxes the defense into negotiating
for an already severe sentence and reflects the lack of consideration for Yates' mental ill-
ness or for her interest in obtaining treatment. It is difficult to fathom how the prosecu-
tion could expect Yates to "take criminal responsibility" for her actions if she acted in a fit
of uncontrollable psychosis.

273 CBS News: The Early Show: Deborah Bell of NOWand Dianne Clements ofJustice ForAll Offer
Opposing Views in the Yates Case (CBS television broadcast, Sept. 11, 2001), LEXIS, News
Group File (quoting Dianne Clements of Justice For All, against the use of postpartum
depression as an insanity defense in the Andrea Yates case).

274 See supra note 272.
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sentencing. In recent years, there have been several cases where
the defendant has conceded to the crime, admitted regret, and
faced the truth of her disorder.275 In response to such contrition,
courts have acknowledged the complexity of MSBP as a mental ill-
ness and have expressed sympathy towards defendants. 276 If MSBP
is what causes the mother to harm and kill her child, denial of
MSBP is effectively denial of guilt. Rather than seeking complete
acquittal, which would surely fail, the mother should consider em-
bracing MSBP.

In one such instance, a pregnant mother who was originally
charged with second-degree murder for the drowning death of her
older child, was convicted of manslaughter in exchange for her
guilty plea and sentenced to five years' probation with counsel-
ing.277 The Pulaski County Circuit Court judge and the prosecut-
ing attorney were in agreement that continuous counseling was in
the best interest of the new baby.278

Another illustrative example of creative sentencing, although
eventually deemed a non-MSBP case,2 79 is the case of Marie Noe,
the seventy-year-old Philadelphia woman who in 1999 publicly con-
fessed to being "ungodly sick '2 0 and to murdering eight of her
children between 1949 and 1968.281 Moved by the confession,2 82

the Common Pleas judge, in agreement with the prosecution and
Noe's defense counsel, concluded that Noe would receive no
prison term but would spend five years under house arrest and an
additional fifteen years on probation.28 3 As part of her plea agree-
ment, Noe was to essentially donate her brain to science by submit-
ting to intensive mental health treatment sessions so as to further
research into homicidal mothers. The sentence was perceived by

275 See, e.g., Karen Farkas, Woman Admits She Tried to Kill Her Baby; Investigators Say She Is
Mentally //, PLAN DEALER, Nov. 10, 1999, at 1B, LEXIS, News Group File; Haines, supra
note 249, at 3; Linda Satter, Judge Orders Therapy, Probation for Woman who Killed Her Baby,
ARK. DEMOCRAT-GAzE-I-rE, Nov. 26, 1997, at B2, LEXIS, New Group File; Julie Stoiber &
Linda Loyd, Was It Justice? House Arrest of Killer Mom Fuels Outrage, ArIz. REPUBLIC, July 4,
1999, at A15, LEXIS, News Group File.

276 Id.
277 Satter, supra note 275, at B2. In Stacy McGeorge's case, although manslaughter was

punishable by three to ten years in prison, Arkansas sentencing guidelines recommended
two years or probation for the defendant. Id.

278 Id.
279 Soteropoulos, supra note 161, at 13.
280 Stoiber, supra note 275, at A15.
281 See generally Fried, supra note 62; Fried, supra note 161; McCoy, supra note 161;

Stoiber, supra note 275.
282 Stoiber, supra note 275, at A15 (The deputy district attorney and chief of homicide

unit stated, "We knew this woman did it; she knew she did it. The important thing is to
have her come out publicly and say she did it.").

283 Id.

302 [Vol. 8:261



MUNCHAUSEN SYNDROME BY PROXY

some as a positive step towards helping doctors understand and
prevent infanticide, while others felt that she should be punished
in prison regardless of her age.284

The willingness of some courts to favor treatment options over
prison terms, even when informed that MSBP is untreatable or
when presented with surveillance video evidence of the mother
smothering her child to a "fratline," is a further indication of
MSBP's acceptance as a serious mental disorder.2 85 In these cases,
the defendant is judged to be more than a cold-blooded perpetra-
tor, she is considered a victim in her own right. This willingness
indicates that courts would be receptive to a diminished capacity
defense.

Although the law has been severe in its regard of the defend-
ants in homicide cases, it would be a profound injustice if the de-
fendant's mental illness was not considered in determining her
guilt. It is morally obtuse and unfair that voluntary intoxication, an
artificially created mental abnormality, may be considered in as-
sessing a defendant's mental state, yet a woman may be deprived of
submitting evidence of MSBP-evidence that may assuage her cul-
pability-particularly since science has declared the disorder to be
one of compulsion over which the mother has no control.286

VI. IMPEDIMENTS TO A DIMINISHED CAPACITY DEFENSE

In the more than two decades since the California Court of
Appeals held that Priscilla Phillips could have raised a diminished
capacity defense against her murder charge, no defendant has at-
tempted to or succeeded in presenting evidence of MSBP as an
abnormal mental condition that would reduce the level of her con-
viction. This section explores three aggravating factors that im-
pede the raising of a diminished capacity defense, and it seeks to
explain the absence of the defense in current caselaw. The first
factor is this society's general suspicion of psychiatric abnormalities
that might prevent the administration of punishment and detract
from a criminal receiving her just desert.2 87 The second obstacle is
the fear that judicial sympathy for mothers suffering from MSBP
will have a counter-deterrent effect and promote a society that

284 Id. Legal and medical professionals familiar with SIDS and MSBP felt that the sen-
tence was the most productive option since a harsher punishment would not have resur-
rected the Noe children. In sharp contrast, 90% of callers into a Philadelphia radio talk-
show vehemently believed Noe should have served time. Id.

285 Farkas, supra note 275, at lB.
286 Morse, supra note 206, at 11-12.
287 See Perlin, supra note 243, at 1408.
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green-lights accidental filicide. 28 8 The third impediment is this so-
ciety's attachment to the image of the Good Mother and the right-
eous outrage society reserves for deviant mothers who fail to fulfill
their prescribed role of nurturer.289

A. Social Suspicions

Society distrusts evidence of mental abnormalities, which not
only complicates the legal process and confuses the judge and jury,
but which may also be unsubstantiated testimony of novel psychiat-
ric concepts that could thwart our ability to mete out punish-
ment.290 Traditionally, punishment for criminal behavior aimed to
achieve restraint, deterrence, rehabilitation, and just desert.291

Through punishment, society segregated criminals in order to de-
lineate that which is "normal" from that which is deviant. 29 2 More-
over, punishment is a socially sanctioned method by which society,
using the arm of the law, can enact revenge towards criminals.293

The diminished capacity defense checks society's ability to punish
by relying on evidence of mental illness. Three fears regarding
mental illness fuel society's moral aggression against criminals and
perpetuate legal and public reservations about the diminished ca-
pacity defense.

The first fear arises from a common belief that mental ill-
nesses are less debilitating than other organic illnesses.294 Oppo-
nents of expert medical testimony argue that most people in
society have had some experience with mental illness; a reasonable
juror is therefore familiar with mental illness and understands its
value as a disorder. 295 To this juror, medical testimony is less per-
suasive because it often simply reiterates common sense in fancy
terminology. 296 In addition, many people with mental illnesses
continue to function as law-abiding citizens despite their maladies.
The concern is that admitting a diminished capacity defense would
unnecessarily burden the judicial process with medical experts.

288 See id.
289 See, e.g., Roberts, supra note 82, at 107.
290 Perlin, supra note 243, at 1408.
291 Id. at 1383.
292 See id. at 1387.
293 Id. (citing JOEL FEINBERG, DOING AND DESERVING: ESSAYS IN THE THEORY OF RESPONSI-

BILITY 100 (1970)).
294 Id.
295 See State v. Brom, 463 N.W.2d 758, 767-68 (Minn. 1991) (Wahl, J., dissenting) (not-

ing that one-third of all adults reported that at some point in their lives, they or a family
member sought the services of a psychiatrist or psychologist).

296 Perlin, supra note 243, at 1415 (citing United States v. Hall, 93 F.3d 1337, 1343 (7th
Cir. 1996)).
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The fear that medical experts arguing two conflicting theories
of MSBP-that it is a form of child abuse and conversely that her
criminal acts are symptomatic of a larger mental disorder-will un-
necessarily confuse the court may be a valid concern. Nevertheless,
MSBP is a disorder dependent on expert testimony because it is
not within the common knowledge of an ordinary juror.297 The
symbiotic nature of the relationship between the defendant and
victim, characterized as a failure of differentiation of the mother
from the child, results in a paradoxical situation wherein the
mother feels compelled to attack the child while she is simultane-
ously concerned about the child's symptoms.2 19 Her collaborative
acts with healthcare workers cloak maneuvers that sabotage their
efforts. To an uninformed lay person, MSBP behavior seems like
the actions of a malevolent and egocentric mother rather than the
symptoms of a serious mental disorder. Medical explanations
should educate the judge and jury as they apply standards to the
defendant's circumstances.299 It would be inequitable if the prose-
cution gains an advantage from evidence proving the defendant's
disorder, but the defendant herself is precluded from showing the
effects of the same disorder on her mental state at the time of the
crime."' 0 The risk of injustice outweighs the fear that medical ex-
perts will encumber and confuse the court.

The second fear stems from society's suspicion that the defen-
dant is faking the illness and, together with her defense lawyers,
will hoodwink an unsuspecting jury into accepting fallacious medi-
cal testimony.Y01 Anyone with a personality deficiency would be
able to engage in criminal behavior and then find refuge behind
the "victim" veil. Once the law has validated her status as a victim
and reduced her punishment accordingly, it is feared that the
freed criminal will prey upon other potential victims.30 2

The fear of faking MSBP should not inhibit a diminished ca-
pacity defense. A homicidal mother is not excused from her crime
by embracing her mental illness in a diminished capacity defense;
she would still be liable for a lesser offense. In some cases, where
the mother has confessed to the killing or confessed to having
MSBP, courts have considered mandatory psychiatric evaluations

297 Goldman, supra note 99, at 30.
298 In reJessica Z., 515 N.Y.S.2d 370, 375 (N.Y. Fam. Ct. 1987).
299 Peter R. Dahl, Legal and Psychiatric Concepts and the Use of Psychiatric Evidence in Crimi-

nal Trials, 73 CAt. L. REv. 411, 411 (1985).
300 People v. Phillips, 122 Cal. App. 3d, 69, 88-89 (Cal. Ct. App. 1981).
301 Perlin, supra note 243, at 1416.
302 Id. at 1409.
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and treatment measures rather than a prison term.30 3 This might
appear to be an attractive alternative, but it is unlikely that a
mother would falsely embrace a disorder where the symptoms are
anathema to a society heavily invested in the image of the Good
Mother. In reality, defendants are much more likely to deny
MSBP, feign normalcy, and attempt to blame natural causes or
malpractice pursuant to the symptoms of the disorder.0 4 Courts
can allay the fear of faking by carefully considering the dangerous-
ness of the defendant and the degree of her mental illness before
accepting it as a mitigating factor.

The third fear is that reliance on psychiatric or psychological
evidence, traditionally considered "soft sciences," will eventually ex-
cuse any deviant behavior as a mental disorder, thereby defeating
the purposes of a criminal justice system. 0 5 If antisocial behavior
went unpunished, our sense ofjustice would be disturbed, and we
would lose confidence in the legal system's ability to enforce the
criminal law.306 By accepting the diminished capacity defense, the
court would be surrendering societal protection to psychiatry's
growing influence on legal decisions.

Regardless of psychiatric theories, lawmakers act with an eye
towards protecting society. The question in MSBP cases is how the
law can utilize psychiatric information without disrupting the law's
ability to achieve its goals.30 7 Opponents of the diminished capac-
ity defense may argue that the defendant is coldly manipulating
the court in the same manner that she deceived well-meaning phy-
sicians and betrayed the trust of her murdered child. Moreover,
there might be concern that a successful diminished capacity de-
fense would allow a deviant mother to render impotent a criminal
justice system that has traditionally assumed a paternal role. How-
ever, this reservation stems primarily from concerns about counter
deterrence and from instinctive outrage at maternal betrayal.
Based on the nature of the disorder, which does not lend itself to

303 See, e.g., Farkas, supra note 275, at 1B (Summit County Common Pleas judge ordered
mother charged with child endangerment to undergo psychological exams, stating, "I want
to know what options are available for this young lady in terms of treatment."); Satter,
supra note 275, at B2 (Pulaski County Circuit Court sentenced a pregnant mother con-
victed of manslaughter to five years probation with counseling because such psychological
support would be helpful as she had one baby and was expecting another).

304 See, e.g., Phillips, 122 Cal. App. 3d 69; In reAaron S., 625 N.Y.S.2d 786 (N.Y. Fain. Ct.
1993); State v. Davis, 519 S.E.2d 852 (W. Va. 1999). See also FRSTMAN, supra note 36, at 586
(speculating that had Waneta Hoyt conceded to killing her children and had she allowed
her lawyers to raise a psychiatric defense, she would not have received a life sentence).

305 Perlin, supra note 243, at 1408.
306 Id. at 1389.
307 Dahl, supra note 299, at 414.
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random acts of violence but is generally contained within the nu-
clear family, and the extremely measured judicial sympathy ex-
pressed for MSBP sufferers, the fear that the criminal justice system
will be unable to contain cases of accidental filicide is an unreason-
able one.

B. Counter Deterrence

The counter deterrence concern is that a successful dimin-
ished capacity defense will have a negative impact on the rest of
society."' By granting lenient sentences to defendants with mental
deficiencies that do not amount to legal insanity and by projecting
judicial sympathy for questionable defenses, the law will fail to de-
ter other criminals from committing similar crimes.30 9 Hence, a
potential offender might assume that she too will receive a lenient
sentence should she be found out.

Child advocates and potential opponents of the diminished
capacity defense may argue that admitting MSBP as a mental disor-
der and as a mitigating factor would be the equivalent of granting
parents licenses to abuse or kill their children. The belief is that
unless a court responds with a heavy hand, as in the case of Teresa
Redd who was convicted of first-degree murder and sentenced
to life without parole by an Oklahoma County jury,"'0 mothers
charged with murder will concoct mental disturbances to reduce
their criminal liability and receive reduced sentences.31' Harsh
sentences will deter other mothers from attempting to confound
the medical establishment and will protect future victims. If de-
fendants sense that lenient sentences can be obtained through bar-
gaining with the court, they might escape punishment by offering
to submit to psychiatric examinations or more. 12

308 DRassiR, supra note 143, at 328.
309 Ford, supra note 243, at 545.
310 Godfrey, supra note 142, at 1 (finding that the mother had MSBP based on the victim

death, originally attributed to SIDS, and the death of another son twelve years prior).
311 For examples of the kind of public outrage that results in abbreviated sentences for

homicidal mothers, see Hogan, supra note 272 (arguing that homicidal mothers who com-
mit neonaticide are motivated by shame and desperation, not mental illness, and that they
should not benefit from the insanity defense); Stoiber, supra note 275, at A15 (discussing
the house arrest of a Philadelphia mother who was found to have smothered all eight of
her children); CBS News, supra note 273 (featuring Dianne Clements ofJustice For All, who
argued that legal support should only be for the dead children, not mothers like Andrea
Yates who try to use the insanity defense to escape punishment).

312 See, e.g., State v. Pasicznyk, No. 14897-1-11n, 1997 Wash. App. LEXIS 269, *3 (Wash.
Ct. App. 1997) (Defendant pleaded guilty to second-degree murder and second-degree
assault, and the State recommended a low-end sentence in exchange for her undergoing
voluntary sterilization.); Satter, supra note 275, at B2 (Marie Noe was sentenced to house
arrest and no prison time in exchange for regular mandatory psychiatric examination.).
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However, fear of counter deterrence should not inhibit the
use of a diminished capacity defense because the danger repre-
sented by a mother with MSBP can be contained. Unlike other
types of killers, the violence perpetrated in MSBP cases is directed
towards specific and predictable objects: the mother's own chil-
dren. If the children are removed from her care, either by the
State or by death, the mother has no vehicle to express her disor-
der, and she is no longer dangerous. 31' For example, Marie Noe,
perhaps the country's most homicidal mother, was sentenced to
psychiatric treatment instead of prison because the jury did not
find her to be a danger to society; she was poorly educated, in her
seventies, and would not be able to have more children."1 4 The
social benefit of subjecting mothers with MSBP to mandatory psy-
chiatric treatment is arguably greater than imposing the maximum
sentence and shutting these women away in jail.31

C. The Myth of the Good Mother
Mothers who harm their children deviate from the quintessen-

tial female role.31 6 In this society, a woman who is not a mother is
expected to become a mother, and once she becomes a mother,
she is expected to sacrifice her own identity to assume the role of
provider and caregiver.317 "Patience, self-sacrifice, the willingness
to repeat endlessly the small, routine chores of socializing a human
being.., are supposed to be 'innate' in [a woman] ."318 Her adher-
ence to the social construct of motherhood is an essential element
of society's upkeep. 319 Therefore, women who commit crimes that
make them "bad mothers" are punished, not only for violating the
law, but also for transgressing "their own female nature and their
primary social identity as a mother.31 2 ° A mother who is deemed a
failed nurturer is no longer useful to society; therefore, society
does not lose anything of value if she is banished to a jail cell.32'

313 A mother may become self-abusive and exhibit symptoms of Munchausen Syndrome,
but this is not a crime.

314 Stoiber, supra note 275, at A15.
315 Id. (A medical journalist who praised the humanity of Marie Noe's sentence, which

involved intense psychiatric treatment, stated, "My God, wouldn't that be much better than
a jail sentence? .. . Sending her to jail won't give us the answers.").

316 Roberts, supra note 82, at 137.
317 See id. at 96, 102.
318 RIcH, supra note 1, at 37.
319 See generally Roberts, supra note 82, at 96.
320 Id. at 107 (citing Kathleen Daly, Structure and Practice of Familial-Based Justice in Crimi-

nal Court, 21 LAw & Soc'y REv. 267 (1987)).
321 See id. at 107 n.54. See also Deborah W. Denno, Gender Issues and the Criminal Law:

Gender, Crime, and the Criminal Law Defenses, 85 J. CRiM. L. & CRIMINOLoCY 80, 154 (1994)
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Moreover, defining MSBP as child abuse categorizes it as a
crime by a mother who has deviated from the role of the Good
Mother. Courts may feel compelled to deal severely with a homici-
dal mother because of the age and vulnerability of her infant child
as well as her "abuse of the trust relationship" that exists between a
mother and the children to whom she has unmonitored access.3 22

In addition to the parent-child relationship, she has broken a trust
with the rest of society to whom she is obligated to nurture the next
generation. Therefore, the emotional outrage felt by society in
cases of filicide can potentially overshadow scientific evidence of a
mental abnormality.3 23

Punishing defendants suffering from MSBP is, in part, an act
of vengeance against deviant mothers. The diminished capacity
defense would force society to change its perception of MSBP from
a cold-blooded act of violence upon the innocent to a disease that
limits the sufferer's rational behavior. The defense would temper
the social inclination to administer the 'Just deserts" a deviant
mother would otherwise deserve because mental illness would be
accepted to reduce her culpability. The legal community's reluc-
tance to address or understand the offenders beyond their status as
abusive mothers is indicative of the law's deep internalization of
the Good Mother myth. 24 In turn, the criminal law's treatment of
such offenders only reinforces society's definition of motherhood
as a state of being that eradicates a woman's selfhood to such a
degree that her own mental capacity is overshadowed by the inter-
ests of the child. 25

Acceptance of a diminished capacity defense would be a signif-
icant step towards administering fair justice to MSBP sufferers who
accidentally kill their children. Admitting evidence of MSBP as a
serious mental disorder will enable the court to assess the true
blameworthiness of the defendant in light of her circumstances.
The defense is raised, not seeking absolution from all criminal lia-

("Some judges are chivalrous and paternalistic towards females, while others are harsh,
punishing females for defying their traditional gender roles.").

322 State v. Pasicznyk, No. 14897-1-II, 1997 Wash. App. LEXIS 269, *9 (Wash. Ct. App.
1997). In exchange for submitting to voluntary sterilization, the defendant received a low-
end range sentence for second-degree murder. She was also subject to the following con-
ditions for the rest of her life: she was not to contact her remaining son, she was forbidden
from engaging in unsupervised contact with children under the age of five, and she could
never work in any capacity with the elderly or the developmentally disabled. Id. at *2-4.

323 See generally Barton, supra note 199. The legal reaction to mothers who commit in-
fanticide while in the throes of postpartum depression has varied from very light to exceed-
ingly harsh because of similar public outrage and psychiatric debate over the legitimacy of
postpartum psychosis. See supra note 272.

324 See Roberts, supra note 82, at 137.
325 Id. at 97 n.14.
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bility, but as a means to legal affirmation of the defendant's indi-
viduality and mental illness. MSBP requires a willing suspension of
disbelief and requires society to separate the defendant from
preconceived notions of mothers as perpetual givers whose value
stems from their relationships with others. The diminished capac-
ity defense would require that the defendant be acknowledged as a
discrete entity whose criminal behavior is symptomatic of her seri-
ous mental disorder within.

VII. CONCLUSION

This Note has attempted to contribute a different point of
view to the current legal scholarship regarding MSBP. There has
been discussion about the unique MSBP profile,326 the potential
legal responsibility of a treating physician to detect and evaluate
evidence of MSBP,3 27 and about the numerous evidentiary
problems in prosecuting mothers due to the duplicitous nature of
MSBP.328 The use of covert video surveillance has been analyzed
for its benefits-a particularly effective method of capturing evi-
dence of MSBP behavior 3 29-and its drawbacks.3 0 Others have ar-

326 See, e.g., Brady, supra note 19.
327 See generally Perman, supra note 73. Due to the difficulty in distinguishing fact from

fiction in cases of MSBP, the treating physician may often fail to detect the signs of MSBP
when a sick child is brought to her care, and the physician may subsequently fail to allevi-
ate the proper malady. The physician must be able to detect the so-called medical truth-
that the child's symptoms are fabrications-and diagnose MSBP without incurring legal
liability. A mother with MSBP who fears detection may initiate a malpractice suit to deflect
attention away from her onto the physician whose inability to treat the child's "sickness"
may be easily recast as medical incompetence. Moreover, the physician may exacerbate the
child's illness by treating the wrong symptoms. Id. at 268. As the actions of both physician
and parent impede the proper treatment of the sick child, in cases of medical malpractice,
courts should apply the standard of a reasonable physician and consider six factors in
evaluating physician liability. Id. at 288.

328 See Vollaro, supra note 240 (discussing ways in which evidence of MSBP may be used
in court and arguing that state legislatures must protect children harmed by MSBP by
adopting a res ipsa loquitur standard and by promptly removing children from abusive
environments).

329 See, e.g., Beatrice Croft Yorker, Current Topics in Biomedical Ethics: Covert Video Surveil-
lance of Munchausen Syndrome By Proxy: The Exigent Circumstances Exception, 5 HEALTH MATRx
325 (1995). Concluding that covert video surveillance should be embraced by the courts
as an effective weapon against the unique difficulties of diagnosing and proving MSBP, the
article argues that a parent has no reasonable expectation of privacy in her child's hospital
room due to the general accessibility necessary for the proper administration of medical
care by the hospital staff. Id.

330 See, e.g., Flannery, supra note 78. The acquisition of MSBP evidence via covert video
surveillance within a child's hospital room would require a health care worker to jeopard-
ize a child's health for the period of time that evidence is recorded on tape. For example,
if a doctor observes a suspect MSBP mother smothering her child through covert video
surveillance, the doctor could not rush in to stop the behavior; instead, he would allow the
video to capture thirty seconds or whatever he believes is necessary to establish evidence of
MSBP. However, it is dangerous, unethical, and unprofessional to permit child abuse to
confirm child abuse. Id. at 194.
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gued from the stance of the child advocate that MSBP should be
treated as a form of child abuse to protect and remove children
from harmful environments.3 3 '

Yet there seems to be a lack of balanced opinion-as may be
found in corresponding scholarship regarding postpartum depres-
sion332 -about the mother's role in MSBP, beyond that of a one-
dimensional representative of the ultimate betrayal of a mother's
love. This Note has attempted to take the difficult position of be-
ing a mother's advocate in cases of accidental filicide where the
elements of the crime may be interpreted in two different ways: the
actions of a manipulative cold-blooded killer, or a mentally ill wo-
man who, despite all appearances, is not in control of her senses.
From this stance of advocacy, this Note has tried to formulate a
new defense that would bring consistency to the legal treatment of
MSBP as a mental disorder and that would highlight some of the
obstacles to the success of any such defense.

MSBP, as a disorder, strikes at the core of society's faith in the
parent-child relationship. When confronted with the death of a
child at the hands of his mother, traditional notions of justice de-
mand that she feel the heavy hand of the law. Nevertheless, equity
demands that we set aside the instinctual sympathy reserved for
things small, helpless and innocent, and evaluate MSBP through
the lens of a scientist.

MSBP is a serious psychiatric disorder that compels the suf-
ferer to engage in antisocial behavior. As difficult as it may be to
suspend our disbelief, we cannot let our own personal sense of be-
trayal deprive a defendant with MSBP from receiving fair treatment
under the law. MSBP as a diminished capacity defense should be
admissible as a partial shield against the prosecution's sword,
which is swung with power harnessed from society's fear and out-
rage against the wicked mother who abuses the inner child in us
all.

This Note has tried to demonstrate that as MSBP has contin-
ued to evolve into a legitimate and recognized mental disorder, so
too should the law follow the path of science. Past defenses in
MSBP homicide cases have been utter failures and have fueled the
prosecution's premise that mothers with MSBP are lucid, calculat-
ing women whose children are props in an elaborate charade to
feed their narcissism. Admitting evidence of mental illness in a di-
minished capacity defense would further our legal goal of contain-

331 See, e.g., Flannery supra note 14; Mochow, supra note 46.
332 See supra note 272.
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ing and preventing child homicide, and it would represent a
promising step towards overcoming legal prejudices against
mothers suffering from MSBP.


