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GETTING WHAT THEY ARE OWED: RESTITUTION
FEES FOR VICTIMS OF CHILD PORNOGRAPHY

JENNIFER ROTHMAN

INTROCUCTION

Starting at the age of eight, Amyl was raped and sexually abused by her
uncle 2 who sent recorded images of the abuse to a pedophile who requested them.3

When the abuse was discovered and her uncle was prosecuted, Amy started
receiving treatment and counseling.4 By 1999, it appeared that counseling had
helped; Amy was doing well and was engaging in age-appropriate activities. 5 Years
later, Amy was notified about the widespread dissemination of photos and videos
depicting her abuse on the Internet. 6 These photos and videos were known as "the
Misty series" and often appeared in the collections of those arrested for possession
of child pornography.7 The knowledge that these images were circulating on the
Internet caused Amy to suffer from post traumatic stress symptoms that, according
to her psychiatrist, were resistant to treatment because of her knowledge that
images of her abuse were being viewed by others.8 Amy lives in constant fear that
she will be humiliated by someone who will see her pictures and recognize her. 9

Since 2005, Amy has received more than 800 notices from the government
that her pictures have shown up amongst the collections of those being prosecuted
for possession of child pornography, and each of these notices disturbs Amy just as

. J.D. Candidate, Benjamin N. Cardozo School of Law, 2011. The author wishes to thank James R.
Marsh, Esq. for taking the time to teach the author about this topic area, for answering questions and for
providing input and commentary. The author also wishes to thank Susan Heyman, Visiting Assistant
Professor at Benjamin N. Cardozo School of Law, for her commentary and advice.

Name has been changed. Amy's real name has been withheld in court documents.
2 Victim Impact Statement of Girl in Misty Series, Pilot Online (Oct. 25, 2009) [hereinafter Victim

Impact Statement], available at http://hamptonroads.com/2009/10/document-victim-impact-statement-
girl-misty-series.

3 Warren Richey, A Bold Gambit to Reduce Demand for Child Porn, CHRISTIAN SCIENCE
MONITOR, Aug. 16, 2009, available at http://www.csmonitor.com/2009/0808/p22s01 -usju.html.

4 United States v. Staples, 2009 WL 2827204, at *2 (S.D. Fla. Sept. 2, 2009).
5 Id.
6 Id.
7 John Schwartz, Child Pornography, and an Issue of Restitution, N.Y. TIMES, Feb. 2, 2009,

available at http://www.nytimes.com/2010/02/03/us/03offender.html?refrus.
8 Staples, 2009 WL 2827204, at *2.
9 Victim Impact Statement, supra note 2.
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much as the one before it. 10 Knowing that the photographs will never be
completely erased from the Internet, Amy, now age twenty, has sought recovery of
monetary damages from those who continue to download and possess the images
that memorialize her childhood abuse: a total claim of $3.4 million for counseling,
treatment and lost income. l1

With the click of a mouse, any individual can download hundreds of sexually
explicit images of children. The downloaders may not give a thought to the child
portrayed in those images, or to the sexual abuse that the images capture. For the
children portrayed in these images, however, each download represents another
person viewing what could easily be described as the most traumatic experience of
their lives. Like Amy, these child victims deal with severe psychological and
behavioral problemsl 2 stemming not only from the trauma of their original abuse,
but also from the knowledge that the evidence of that abuse will never be erased as
long as the photos continue to circulate on the Internet.

For decades, courts have recognized the traumatic effects that child

pornography can have on its victims and the fact that the circulation of the
pornographic materials causes the revictimization of these children. 13 However, in
the past, courts only awarded restitution when the defendant produced and
distributed the images,14 not in cases where the defendants viewed and possessed
child pornography, despite the fact that the Mandatory Restitution for Sex Crimes
section of the Violence Against Women Act of 1994 ("Mandatory Restitution
section") mandates the issuance of a restitution order for victims of all acts of
sexual exploitation.15

10 See Schwartz, supra note 7.
11 Id.
12 See discussion infra Part I of the behavioral and psychological effects on the victim from being

portrayed in child pornography.
13 See New York v. Ferber, 458 U.S. 747 (1982); Osborne v. Ohio, 495 U.S. 103, 107 (1990);

United States v. Norris, 159 F.3d 926 (5th Cir. 1998); United States v. Tillmon, 195 F.3d 640 (11th Cir.
1999); Ashcroft v. Free Speech Coalition, 535 U.S. 234, 249 (2002).

14 See generally United States v. Crandon, 173 F.3d 122 (3d Cir. 1999); United States v. Danser,
270 F.3d 451 (7th Cir. 2001); United States v. Searle, 65 Fed. App'x 343 (2d Cir. 2003).

'5 Violence Against Women Act of 1994, 18 U.S.C § 2259 (1996):
(a) In General--Notwithstanding section 3663 or 3663A, and in addition to any other
civil or criminal penalty authorized by law, the court shall order restitution for any
offense under this chapter.
(b) Scope and Nature of Order.-
(1) Directions.-The order of restitution under this section shall direct the defendant to
pay the victim (through the appropriate court mechanism) the full amount of the victim's
losses as determined by the court.
(3) Definition.-For purposes of this subsection the term 'full amount of the victim's
losses' includes any costs incurred by the victim for-(A) medical services relating to
physical, psychiatric or psychological care; (B) physical and occupational therapy or
rehabilitation; (C) necessary transportation, temporary housing, and child care expenses;
(D) lost income; (E) attorneys' fees, as well as other costs incurred; and (F) any other
losses suffered by the victim as a proximate result of the offense.
(4) Order mandatory.-(A) The issuance of a restitution order under this section is
mandatory. (B) A Court may not decline to issue an order under this section because
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GETTING WHAT THEY ARE OWED

The issue of expanding restitution liability to possession was first brought
before a court in February 2009 in United States v. Hesketh. 16 Amy received her
first restitution award through a settlement with the defendant in the amount of
$130,000.17 The settlement followed a ruling by the court that an expansion of
restitution liability to possession cases was permissible under the Mandatory
Restitution section. 18 Since the Hesketh case, federal prosecutors, relying on the
Mandatory Restitution section, have filed for restitution on Amy's behalf in district
courts throughout the country. Another victim, Vicky, 19 has since come forward
and has been involved in similar claims for restitution.

In United States v. Freeman,20 the Northern District of Florida entered the
first restitution order against a criminal defendant who possessed pornographic
images depicting the victim but was not involved in the production of the images.
The defendant was ordered to compensate Amy for the full amount of lost wages
and benefits, as well as the cost of therapy and counseling, totaling more than $3.2
million.2 1 A number of courts have followed the Freeman Court's lead, and
awarded Vicky and Amy the full amount of restitution sought.22 This is in
accordance with the government's position that all offenders who have possessed
or distributed images-whether convicted, charged or uncharged-are jointly and
severally liable for the victim's damages and that each defendant should be ordered
to pay the full amount of the victim's losses and recover a proportionate share from
other offenders. 23 Several courts have taken a more conservative approach and
adopted a base amount for restitution regardless of the actual harm. 24 Still, others
have declined to award restitution altogether. 25

One obstacle to expanding restitution liability to cases where the defendant
was not responsible for producing or distributing the pornographic images is a
concern that the defendant's actions were not the proximate cause of the victim's

of-(i) the economic circumstances of the defendant; or (ii) the fact that the victim has,
or is entitled to, receive compensation for his or her injuries from the proceeds of
insurance or any other source.
(c) Definition-For purposes of this section, the term 'victim' means the individual
harmed as a result of the commission of a crime under this chapter.

6 United States v. Hesketh, No. 3:08-CR-00165 (D. Conn. Feb. 23, 2009).
17 Richey, supra note 3, at 2.
18 Restitution Hearing, Hesketh, No. 3:08-CR-00165 (2009).
19 Name has been changed. The victim is referred to by this name in court documents.
20 United States v. Freeman, No. 3:08CR22-002/LAC (N.D. Fla. Jul. 9, 2009).
21 Restitution Clarification, United States v. Freeman, No. 3:08CR22-002/LAC (N.D. Fla. Jul. 9,

2009).
22 See, e.g., United States v. Staples, 2009 WL 2827204 (S.D. Fla. Sept. 2, 2009).
23 See United States v. Ferenci, 2009 WL 2579102, at *6 (E.D. Cal. Aug. 19, 2009).
24 See, e.g., United States v. Brown, No. 2:08-cr-1435-RGK-1 (C.D. Cal. filed Oct. 5, 2009)

(awarding $5,000); United States v. Ferenci, 2009 WL 2579102 (E.D. Cal. Aug. 19, 2009) (awarding
$3,000).

25 See, e.g., United States v. Simon, 2009 WL 2424673 (N.D. Cal. Aug. 7, 2009); United States v.
Berk, No. 08-CR-212-P-S (D. Me. Oct. 26, 2009).
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harm. 26 However, possession of child pornography can cause harm to the victim
that is distinct from the harm caused by the original production of the images. 27

Moreover, the Mandatory Restitution section does not explicitly require proximate

cause. 28

Additional countervailing considerations are whether an expansion of

restitution to possession could lead to a torrent of demands and deplete a

defendant's funds, resulting in a windfall to the victim.29 The language of the
Mandatory Restitution section, however, directs a court not to consider whether the
victim has received compensation from insurance or any other source 30 and

prohibits a court from declining to order restitution because of the defendant's
economic circumstances. 3 1 This indicates that the statute does not contemplate
extenuating circumstances; rather, the concern is that the victim is compensated.

This Note will demonstrate why courts should follow the Freeman Court's
approach and expand restitution liability to possessors of child pornography. Such
an expansion would send a necessary message that possession of child pornography

is not a victimless crime, and would hold possessors of child pornography
accountable for the separate and distinct harm that they cause child victims.
Adopting this approach of ordering each defendant to pay the full amount of the
victim's losses, rather than setting a base amount for restitution, would assure that
victims are fairly and adequately compensated for their actual harm. Part I of this
Note will examine the harm caused by possession of child pornography and will
discuss the cases and statutes that have recognized this harm. Part II will look at
traditional case law regarding victim compensation where the defendant was
involved in producing the pornographic images, as well as more recent cases where
restitution liability has been expanded to child pornography possession. It will also
analyze the existing statutes under which the courts have compensated victims.
Part III will explain legislative responses that can be taken on both the state and
federal levels to ensure that victims of child pornography are appropriately
compensated by those who download and possess their images, and will respond to
countervailing considerations concerning an expansion of restitution. This Note
will conclude that the expansion of restitution liability to child pornography
possession cases falls within the statutory confines of the Mandatory Restitution
section and that courts should impose restitution liability on possessors of child

pornography.

26 See id.
27 See discussion of countervailing considerations and counterarguments, infra Part Ill.
28 Government's Memorandum Regarding Restitution at 7-9, United States v. Hesketh, No. 3:08-

CR-00165 (D. Conn. Feb. 23, 2009) [hereinafter Government's Memorandum].
29 See infra Part Ill.
30 18 U.S.C. § 2259(4)(B) ("A court may not decline to issue an order under this section because

of-(i) the economic circumstances of the defendant; or (ii) the fact that a victim has, or is entitled to
receive compensation for his injuries from the proceeds of insurance or any other source.").

3' Id
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I. POSSESSION OF CHILD PORNOGRAPHY IS NOT A VICTIMLESS CRIME

A. The Psychological Harm to the Victims Caused by the Circulation of their
Photographs

Masha Allen, who was born in Russia, was adopted by an American man,
Matthew Mancuso, at the age of five. 32 For the next six years, Mancuso produced
hundreds of images of him raping and sexually abusing Masha and distributed
these images to pedophiles over the Internet. 33 But, as Masha Allen testified in
front of Congress, her horror did not end when her abuser was sentenced to thirty-
five years in jail.34 More than 200 explicit photos of her still appeared on the
Internet. 3 5 "Matthew put my pictures on the Internet after he got me. People are
still downloading them even though he has been in prison for two years," Masha
said.36

Children who are sexually abused can suffer from a range of psychological
and behavioral problems including depression, anxiety, guilt, fear and
withdrawal. 37 It is easy to imagine that these problems would be exacerbated by
the fact that the abuse has been memorialized in photographic images that will
continue to haunt the child for the rest of his or her life. Being depicted in child
pornography can permanently alter the life of a child.38 According to the National
Center for Missing and Exploited Children, "[o]nce these images are on the
Internet, they are irretrievable and can continue to circulate forever. The child is
re-victimized as the images are viewed again and again." 39

Knowing that their images are circulating over the Internet can add a new
dimension to the child victim's trauma. 40  The creation and distribution of
pornographic images can invade a child victim's privacy and reputational interests
when the pictures clearly identify the minor by showing his or her face or an
identifiable body part.4 1 The victim's privacy is repeatedly invaded each time

32 James R. Marsh Testifies Before Congress, The Marsh Law Firm, P.C., http://www.marshlaw.us
(last visited Dec. 21, 2010).

33 Id
34 Child-Porn Victim Brings Her Story to Washington, ABC NEwS, Aug. 31, 2006, available at

http://abcnews.go.com/WNT/International/Story?id=1919036&page=l.
35 Id
36 Id
37 American Psychological Association, What Are the Effects of Sexual Abuse?,

http://www.apa.org/releases/sexabuse/effects.html (last visited Oct. 24, 2009).
38 National Center for Missing & Exploited Children, Child Pornography Fact Sheet,

http://www.missingkids.com/missingkids/servet/PageServlet?LanguageCountry-enUS&Pageld=
245 1

(last visited Dec. 21, 2010).
39 Id.
40 National Center for Missing & Exploited Children, Child Pornography Possessors Arrested in

Internet-Related Crimes: Findings from the National Juvenile Online Victimization Study [hereinafter
Online Victimization Study] http://us.missingkids.com/en US/publications/NC144.pdf (last visited Dec.
21, 2010).

41 See S. Rep. No. 104-358, § 2, at 2 (1996).
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someone views his or her picture. 4 2 This can impact the child victim's reputation,
self-esteem and dignity. 43 Since it is unlikely that these images will ever be

completely removed from the Internet,44 these children are forced to live with
suffering and humiliation for the rest of their lives.

Despite evidence of the clear and lasting effects that portrayal in

pornographic images can have on a child, some courts do not even recognize the

child to be the primary victim of child pornography offenses. 45  Because the

children in the photographs are often nameless and unidentified, 46 some courts
have viewed society as the primary victim of the crime.4 7 Viewing these crimes in

this way does an injustice to the child victim by minimizing their experience and

the horrific nature of the crime. It is imaginable that it would be easier for a judge
to impose a lesser sentence for a child pornography offense if he or she did not
associate the crime with an identifiable victim.

Most courts do, however, recognize that the children depicted in

pornographic photographs are the victims of child pornography, and even address
the physical and emotional effects that having photographic evidence of their
sexual abuse circulating on the Internet can have on such a child. 48 Many of these
victims are not able to work due to emotional problems and have to deal with the

prohibitive costs of medical and psychological treatment for the rest of their lives.49

Though many of these problems stem from the original sexual abuse, knowing that
their pictures are publicly available and that people are downloading them for

pleasure only exacerbates these issues. If courts held possessors responsible for

compensating the victims portrayed in the images, it would send a message to child

pornography downloaders that their actions affect real people, and that child

pornography at any stage-production, distribution, receipt or viewing-is not a
victimless crime.

42 See The Adam Walsh Child Protection and Safety Act of 2006, Pub. L. No. 109-248, § 501, 120
Stat. 587, 624 (2005).

43 See generally Ashcroft v. Free Speech Coalition, 535 U.S. 234, 249 (2002) ("Like a defamatory
statement, each new publication of the speech would cause new injury to the child's reputation and
emotional well-being.").

44 Online Victimization Study, supra note 40.
45 See Audrey Rogers, Symposium, Child Pornography s Forgotten Victims, 28 PACE L. REV. 847

(2008) for an expanded assessment of how courts have treated child pornography as a "victimless
crime."

46 Online Victimization Study, supra note 40.
47 See United States v. Toler, 901 F.2d 399, 403 (4th Cir. 1990) ("[T]he primary victim under

section 2252(a) is society in general, with the minor a secondary victim.").
48 See U.S. v. Yuknavich, 419 F.3d 1302, 1310 (2005) ("It goes without saying that possession of

child pornography is not a victimless crime. A child somewhere was used to produce the images
downloaded by Yuknavich, in large part, because individuals like Yuknavich exist to download the
images.").

49 See, e.g., United States v. Staples, 2009 WL 2827204 (S.D. Fla. Sept. 2, 2009); Restitution
Clarification, United States v. Freeman, Case No. 3:08cr22/LAC (N.D. Fla. Jul. 9, 2009) (awarding
restitution for the cost of future treatment and counseling and loss of wages and benefits).

[Vol. 17:333
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B. Possessors Create a Market for Child Pornography

Aside from invading the privacy of the children portrayed in the images,
possessors of child pornography harm those victims, as well as future child victims,
by creating a market for child pornography, thereby encouraging sexual abusers to
continue producing pornographic materials. Child pornography is a multi-billion
dollar industry. 50 More than four million websites worldwide display sexually-

exploitative images of children. 51 Technology has contributed to the expansion of
the child pornography industry by making it easier to access and cheaper to
produce. Pornographic images are traded on the Internet, and downloaders of such
material benefit from the ease and anonymity that technology affords. 52 Digital
and web cameras make it less expensive to produce and easier to distribute

pornographic images.53 As long as the child pornography industry continues to
thrive, children will continue to be sexually exploited for profit.

Federal circuit courts and the Supreme Court have continuously affirmed that
possession and viewing of child pornography enlarges the market and results in
further exploitation and sexual abuse of children. 54 These courts have penalized
those who possess and view child pornography with incarceration as a way of

deterring such behavior in order to decrease the demand for the product. 5 5

However, since the market for these images is still flourishing, it seems that more

needs to be done to deter possession of child pornography. 56

50 National Center for Missing & Exploited Children, Child Porn Among Fastest Growing Internet
Businesses, Aug. I8, 2005,
http://www.ncmec.org/missingkids/serlet/NewsEventServlet?LanguageCountry-en US&Pageld=2064
(last visited Dec. 21, 2010).

5' Eliane Engeler, UN Expert: Child Porn on Internet Increases, ABC NEWS, Sept. 16, 2009,
http://abcnews.go.com/Technology/wireStory?id=8591118.

52 Child Porn Among Fastest Growing Internet Businesses, supra note 50.
53 Id.
54 See, e.g., United States v. Williams, 444 F.3d 1286, 1290 (11 th Cir. 2006) ("Our concern is not

confined to the immediate abuse of the children depicted in these images, but is also to enlargement of
the market and the universe of this deviant conduct that, in turn, results in more exploitation and abuse
of children."); United States v. Pugh, 515 F.3d 1179, 1196 (11th Cir. 2008) ("[P]ugh's possession-and
distribution-of child pornography undeniably created the demand for more."); United States v. Miller,
146 F.3d 1281, 1285 (1lth Cir. 1998) ("We have recently explained that the harm resulting from
possession of child pornography occurs when one sustains a market for such pictures."); Osborne v.
Ohio, 495 U.S. 103, 109-11 (1990) (finding that it was "surely reasonable for the State to conclude that
it will decrease the production of child pornography if it penalizes those who possess and view the
product, thereby decreasing demand.").

55 See, e.g., United States v. Wilcox, 324 Fed.Appx. 805, 810, 2009 WL 1101399 (11th Cir. 2009)
(quoting Pugh, 515 F.3d at 1196) ("We have recognized that the possession and distribution of child
pornography 'undeniably createls] the demand for more' pornography, thereby 'increasing the
victimization of still more children.' The district court correctly acknowledged this fact in sentencing
Wilcox."); United States v. Cruikshank, 2009 WL 3673096, at *3 (S.D. W.Va. Nov. 6, 2009) ("The
harshness of the sentences for possession of computer-based child pornography aims at deterring others
from similar conduct.").

56 The issue is part of a larger debate over fairness in sentencing sex offenders. For
years, lawmakers (and some voters) have reasoned that virtually no punishment was too
severe for such criminals; even statutory limits on sentencing were often exceeded.

Now some courts have begun to push back, saying these heavy sentences are
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C. Case Law Recognizing the Harm to Child Pornography Victims

The Supreme Court has consistently recognized the harm inflicted on child

pornography victims caused by the circulation of photographic evidence of their

sexual abuse. Recognizing the severity of child pornography offenses, the Supreme
Court carved out an exception to First Amendment protections for production and

distribution of child pornography, regardless of whether its content was legally

obscene. In New York v. Ferber,57 the Supreme Court reversed the New York

Court of Appeals' holding that it was within the defendant's First Amendment

rights to sell films depicting young boys masturbating. 58 The Court, recognizing

that being used as "subjects of pornographic materials is harmful to the

physiological, emotional and mental health of the child," 59 reasoned that the state's

interest in protecting the well-being of its children "passes muster under the First

Amendment." 60 The Ferber Court extensively discussed the unique way that child

pornography harms child victims by "creating a permanent record of the children's

participation" and exacerbating the harm to the child in its circulation. 6 1 The Court

noted that:

Pornography poses an even greater threat to the child victim than does
sexual abuse or prostitution. Because the child's actions are reduced to a
recording, the pornography may haunt him in future years, long after the
original misdeed took place. A child who has posed for a camera must go
through life knowing that the recording is circulating within the mass
distribution system for child pornography. 62

Osborne v. Ohio extended Ferber by including possession of child

pornography in the exception to First Amendment protections. 63  The Court

rejected the defendant's argument that the First Amendment prohibited the State

from proscribing his private possession of photographs depicting nude male
adolescents. 64 The Court recognized the "compelling interests in protecting the

physical and psychological well-being of minors and in destroying the market for

the exploitative use of children by penalizing those who possess and view the

offending materials." 65 The Osborne Court reiterated that these pornographic

improper, and a new emphasis has arisen on making sex offenders pay monetary damages
for their crimes. If such damages become widespread, experts say, it may make it easier
to reach a consensus on measured sentencing.

See Schwartz, supra note 7. See discussion of the deterrent effect of mandatory restitution infra Part 111.
57 New York v. Ferber, 458 U.S. 747 (1982) (overruling Miller v. California, 413 U.S. 15 (1973)).
58 Id. at 773.
59 Id. at 758.
60 Id at 757-58.
61 Id. at 759.
62 Id. at 760 (quoting David P. Shouvlin, Preventing the Sexual Exploitation of Children: A Model

Act, 17 WAKE FOREST L. REv. 535, 545 (1981)) (internal quotation marks omitted).
63 Osborne v. Ohio, 495 U.S. 103 (1990).

6 Id. at 107.
65 Id at 103.

[Vol. 17:333
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materials cause harm to the child victims by "haunt[ing] [them] in years to
come." 66 The Court also found there to be a deterrent value to penalizing the
possession and viewing of child pornography as a way of decreasing the demand
for the material. 67

Finally, Ashcroft v. Free Speech Coalition,6 8 while controversial in its
holding that possession of virtual child pornography 69 did not justify a violation of
the defendant's First Amendment rights, 70 nevertheless reiterated the importance of
looking at the harm to the victims of child abuse. The respondent, a California
trade association for the adult-entertainment industry, alleged that its members did
not use actual minors in their sexually explicit works. 7 1 The Court held that the
causal link between possession of virtual child pornography and actual instances of
child abuse was too contingent and indirect to be exempt from First Amendment
protections. 72 The Court's holding was, in part, based on the fact that the images
recorded no crime and created no actual victims because they were digitally
formulated. 73 This holding shows that the Court was not necessarily concerned
about the content of the material, but rather about the children who were victimized
in its production, distribution and viewing.

These cases illustrate the Supreme Court's concern for the victims of child
pornography and its recognition of the harm caused by the distribution and
possession of their images. This rationale-that the very existence of child
pornography harms the child victim-suggests that the possessor of materials
documenting a child's sexual abuse harms the child even if the possessor did not
commit the sexual abuse himself.74

Lower courts have also recognized the harm caused to the victim by the
possession of their photographs. 75 In United States v. Norris,76 the defendant,
whose computer hard drive contained sexually explicit images of adolescents,
argued that the "mere" receiving of child pornography was a victimless crime.77
The Fifth Circuit Court of Appeals rebutted this argument, stating that
"[Defendant] takes an unrealistically narrow view of the scope of harms
experienced by the child victims of the child pornography industry. Unfortunately,

66 Id. at 104.
67 Id. at 110-11.
68 Ashcroft v. Free Speech Coalition, 535 U.S. 234 (2002).
69 Id. at 239 (The Court defines virtual child pornography as "sexually explicit images that appear

to depict minors but were produced without using any real children." These images could be produced
through computer-imaging technology or the use of youthful-looking adults.).

70 Id. at 256.
71 Id. at 243.

72 Id. at 250.
73 Id
74 Government's Memorandum, supra note 28, at 6-7.
75 Id. at 6.
76 United States v. Norris, 159 F.3d 926 (5th Cir. 1998).
77 Id. at 928.
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the 'victimization' of the children involved does not end when the pornographer's

camera is put away."7 8 The Court, relying on Osborne and Ferber, found that the
end recipient, or possessor of child pornography harms the child victim in three
ways: 1) by perpetuating the initial abuse initiated by the producer of the
materials;79 2) by invading the privacy of the child victim; and 3) by providing an

economic motive for creating and distributing child pornography.8 0 The Court

concluded that "the victimization of a child depicted in pornographic materials

flows just as directly from the crime of knowingly receiving child pornography as it

does from the arguably more culpable offenses of producing or distributing child
pornography" 81 and that "the consumer who 'merely' or 'passively' receives or

possesses child pornography directly contributes to [the child's] continuing
victimization." 82

The Eleventh Circuit echoed these sentiments in United States v. Tillmon.83

Rejecting the defendant's argument that the dissemination of child pornography
does not further harm the child victim, but rather "primarily offends society's
distaste for pornographic materials," 84 the Court stated:

Although an argument can be made that the production of child
pornography may be more immediately harmful to the child involved, the
dissemination of that material certainly exacerbates that harm, not only by
constituting a continuing invasion of privacy but by providing the very
market that led to the creation of the images in the first place. 85

These cases demonstrate that both the Supreme Court and the lower courts
recognize that possession of child pornography directly victimizes the children
portrayed in the images.

D. Statutory Law Recognizing the Harm to Victims of Child Pornography

Like the courts, Congress has recognized the harm inflicted on victims by
those who distribute and possess their photographs. Statutory law, like case law,
has evolved over time to show little tolerance for child pornography offenses and to
recognize the ways that changes in technology have impacted the distribution of
child pornography. For instance, the first statute dealing with the sexual

exploitation of children, The Protecting of Children Against Sexual Exploitation

Act of 1977, was limited to obscene material. 86 After the Court's decision in New

York v. Ferber to carve out child pornography offenses from First Amendment

78 Id. at 929.
79 Id.
80 Id. at 930.
81 Norris, 259 F.3d at 930.
82 Id. at 929-30.
83 United States v. Tillmon, 195 F.3d 640 (11 th Cir. 1999).
84 Id. at 644.
85 Id
86 Protecting of Children Against Sexual Exploitation Act of 1977, 18 U.S.C. § 2252 (1978).
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protections regardless of whether the material was legally obscene, The Child
Protection Act of 1984 eradicated the obscenity requirement.8 7 A decade later, as
use of the Internet became increasingly widespread and distributing child
pornography became easier, Congress enacted the Child Pornography Prevention
Act of 1996 ("Child Pornography Prevention Act").8 8 In response to photographic
and computer imaging technologies that made it possible to produce virtual
depictions that were nearly indistinguishable from actual images of child sexual
activity, this version of the statute expanded the definition of child pornography to
cover these computer-generated images.89

The legislative history of these laws and the subsequent amendments to
Chapter 110 of the United States Code demonstrate congressional recognition of
the harm caused to child victims by producers, distributors and receivers of child
pomography.90 The Senate Report for the Child Pornography Prevention Act
indicated that "where children are used in its production, child pornography
permanently records the victim's abuse, and its continued existence causes the
child victims of sexual abuse continuing harm by haunting those children in future
years." 9 1 The House Report echoed these findings. 92

The Congressional findings for the Child Pornography Prevention Act further
demonstrate the government's recognition of the harm that child pornography
victims face. These findings indicate that pornographic images which show a
child's face or another identifiable feature on a child's body implicate their
"privacy and reputational interests" and can often "haunt the minor for years to
come." 93 The findings also assert that "prohibiting the possession and viewing of
child pornography will encourage the possessors of such material to rid themselves
of or destroy the material, thereby helping to protect the victims of child
pornography and to eliminate the market for the sexual exploitative use of
children." 94

Congress again recognized the harmful impact of child pornography when it
passed the Adam Walsh Child Protection and Safety Act of 2006.95 Recognizing
the distinct harm that possession of child pornography causes to the child victims,
Congress noted that "[e]very instance of viewing images of child pornography
represents a renewed violation of the privacy of the victims and a repetition of their

87 Child Protection Act of 1984, 18 U.S.C. § 2252 (1984).
88 Child Pornography Prevention Act of 1996, 18 U.S.C. § 2251 (1996).
99 Id.
90 Government's Memorandum, supra note 28, at 5.
91 S. REP. No. 104-358, sec. 2, at 2 (1996).
92 H.R. REP. No. 104-863, at 28 (1996) (Conf. Rep.).
9 Child Pornography Prevention Act of 1996, Pub. L. No. 104-248, § 121(1)(7), 110 Stat. 3009,

3009-27 (1996).
94 § 121(1)(12), 110 Stat. at 3009-27
95 Adam Walsh Child Protection and Safety Act of 2006, Pub. L. No. 109-248, § 501(2)(D), 120

Stat. 587, 624 (2006).
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abuse." 96  Congress also noted that "[t]he illegal production, transportation,
distribution, receipt, advertising and possession of child pornography ... is harmful
to the physiological, emotional and mental health of the children depicted in child
pornography and has a substantial and detrimental effect on society as a whole."97

The findings conclude that "[lt]he government has a compelling State interest in

protecting children from those who sexually exploit them, and this interest extends
to stamping out the vice of child pornography at all levels in the distribution

chain."98

There is clear Congressional recognition of the fact that the possession of
child pornography causes psychological, emotional and mental harm to the children
depicted in the images by invading their privacy and expanding the market for child
pornography. This recognition is evidence of Congress' intention for victims to be
compensated not only by those who were responsible for their sexual abuse and
exploitation, but also by the end-users-the possessors of child pornography. 99

II. VICTIM COMPENSATION FOR CHILD PORNOGRAPHY OFFENSES

A. Statutory Basis br Victim Restitution

The Mandatory Restitution section governs criminal restitution for all

offenses involving the sexual exploitation and abuse of children. This section
directs judges to mandate victim restitution in criminal proceedings for any offense
under Chapter 110.100 The crimes in Chapter 110, entitled Sexual Exploitation and
Other Abuse of Children, include sexual exploitation of children, selling or buying
of children, activities relating to material involving sexual exploitation of children,
activities relating to child pornography, and various Internet abuses, among other
conduct. t0 It is clear that the possession and receipt of child pornography fits
within more than one of these categories.

The fact that the statute allows a victim to seek compensation in a criminal
trial is significant because it avoids the necessity of making the victim a party to the

proceedings. Rather, the statute allows the victim to assert a claim for restitution
after criminal sentencing has already taken place. Thus, the victim's involvement
is limited to the less public forum of a restitution hearing, rather than a criminal
trial.

The Mandatory Restitution section dictates that the court shall order the

defendant to pay restitution to the victim for the full amount of the victim's losses

96 Id
97 § 501(1)(A), 120 Stat. at 623.
98 § 501(2)(C), 120 Stat. at 624.
99 Government's Memorandum, supra note 28, at 6.

100 18 U.S.C. § 2259(a).
1o1 18 U.S.C. § 2251.
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as determined by the court. 102 The full amount of the victim's losses includes the
cost of:

(A) medical services relating to physical, psychiatric or psychological care;
(B) physical and occupational therapy or rehabilitation;
(C) necessary transportation, temporary housing, and child care expenses;
(D) lost income;
(E) attorneys' fees, as well as any other costs incurred; and
(F) any other losses suffered by the victim as a proximate result of the
offense. 103

The section also provides that the court cannot decline to issue a restitution
order because of the economic situation of the defendant or the fact that the victim
has received compensation for his injuries from insurance or any other source. 104

The language of the Mandatory Restitution section shows evidence of
Congressional intent to make victim compensation widely available and to apply
the remedy broadly. As the Seventh Circuit noted in United States v. Danser,
Congress chose unambiguously to use "unqualified language" to provide for the

full amount of the victim's losses in the Mandatory Restitution section. 10 5

Additionally, Congress chose not to provide exceptions for impoverished
defendants. 106  This indicates that Congress intended for the victim to be
compensated regardless of the defendant's financial situation. The victim is also
allowed to receive compensation for his or her injuries even if he or she has been
compensated by insurance or another source. 107 These choices show that the focus
was on ensuring that the victim is compensated by the offender, regardless of
extraneous circumstances.

There are two statutes under which victims of child pornography can seek
damages in civil actions. The language and legislative histories of these statutes
provide further evidence of Congress' intent for the end-users of child pornography
to compensate the victims. First, The Pornography Victims Protection Act of 1987
provides that a court can award appropriate relief to victims of child pornography
including injunctive relief, compensatory and punitive damages, the costs of the
civil action and reasonable fees for attorneys and expert witnesses. 108 Second,

102 18 U.S.C. § 2259(b)(1).
103 18 U.S.C. § 2259(b)(3).
i0 18 U.S.C. § 2259(b)(4).
1o5 United States v. Danser, 270 F.3d 451 at 455 (7th Cir. 2001).
106 18 U.S.C. § 2259(b)(4)(B)(i).
1o7 18 U.S.C. § 2259(b)(4)(B)(ii).

108 Pornography Victims Protection Act of 1987, 18 U.S.C. § 2252(A)(f)(2) (2008):

(a) Any person who-. . . (2) knowingly receives or distributes-(A) any child
pornography that has been mailed, or using any means or facility of interstate or foreign
commerce shipped or transported in or affecting interstate or foreign commerce by any
means, including by computer; or (B) Any material that contains child pornography that
has been mailed, or by any means or facility of instate commerce shipped or transported
in or affecting interstate or foreign commerce by any means, including by computer; . ..
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Masha's Law, part of the Adam Walsh Child Protection and Safety Act and named
after Masha Allen, allows any person who was a victim of child pornography

offenses while still a minor to recover actual damages and the cost of the suit,
including reasonable attorney's fees. 109 The statute provides that no victim shall

be deemed to have sustained damages of less than $150,000 in value. 110

The textual provisions and the legislative history of these statutes provide
evidence that they were intended to extend to possessors of child pornography.
Masha's Law modified the previous version of Section 2255 by including

additional provisions which increase civil statutory damages from $50,000 to

$150,000 and allow exploited children to sue those who downloaded their images
even after the victim turns eighteen, as opposed to the 1987 law which only
provided opportunities for minors to bring suits.1 "1 When Masha Allen testified

before the House Energy and Commerce Committee, she said that even though her
sexual abuser was behind bars, her abuse was still continuing because people were
still downloading her picture. 112 "I found out last summer that if someone

downloads a song off the Internet the penalty is three times worse than if someone
downloads child pornography. I couldn't believe it! How can this be?" exclaimed
Masha in her testimony. 113

White testifying before the Senate about the growing child pornography

industry and the effects of technological improvements on the ease of pornography
production and distribution, Senator Kerry-who co-authored the Senate version of

Masha's Law-stated that "[n]othing will ever compensate Masha for the horrific

shall be punished as provided in subsection (b).

(f) Civil remedies.-
(1)ln general.-Any person aggrieved by reason of the conduct prohibited under
subsection (a) or (b) . . . may commence a civil action for the relief set forth in paragraph
(2).
(2) Relief.- . . . the court may award appropriate relief including- . .. B) compensatory
and punitive damages; and (C) the cost of the civil action and reasonable fees for
attorneys and expert witnesses.

109 Civil Remedy for Personal Injuries, 18 U.S.C. § 2255(a) (2006):

In general.-Any person who, while a minor, was a victim of a violation of section
2241(c), 2242, 2243, 2251, 2251A, 2252A, 2260, 2421, 2422, or 2423 of this title and
who suffers person injury as a result of such violation, regardless of whether the injury
occurred while the person was a minor, may sue in any appropriate United States District
Court and shall recover the actual damages such person sustains and the cost of the suit,
including a reasonable attorney's fee. Any person as described in the preceding sentence
shall be deemed to have sustained damages of no less than $150,000 in value.

to 18 U.S.C. § 2255(a).
III Adam Walsh Child Protection and Safety Act of 2006, Pub. L. No. 109-248, § 707(b), 120 Stat.

587, 650 (2006).
112 Sexual Exploitation of Children over the Internet: What Parents, Kids and Congress Need to

Know about Child Predators, Testimony Submitted by Masha Allen to the House Energy and
Commerce Committee Subcommittee on Oversight and Investigations, May 3, 2006, [hereinafter Masha
Allen Testimony] available at
http://archives.energycommerce.house.gov/reparchives/1 08/Hearings/05032006hearingl 852/Allen.pdf.

113 Id
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experiences she has had, but the penalties provided in current law are
embarrassingly low-they are one-third of the penalty for downloading music
illegally;" Senator Kerry concluded that not enough was being done to deter
participation in this industry. 114 Additionally, he argued that the "increased
penalty [would] serve as a deterrent to those who disseminate and possess child
pornography, as well as a means of compensating victims of this terrible abuse."1 15

When Congressman Phil Gingrey testified on behalf of the House Energy and
Commerce Committee's Subcommittee on Oversight and Investigation, he also
stressed the need to make the civil remedy for the dissemination of child
pornography equivalent to the penalty for other illegal downloads. 116 These
statements show that the statute and its provision for civil remedies were intended
to compensate the victim for the distinct harm caused to them by the downloading
of their photographs and to deter future downloading of child pornography.

The fact that Masha's Law provides for minimum damages of $150,000
shows that Congress recognized the damage incurred by these victims and intended
for victims to receive compensation without putting the burden on the victims to
prove every aspect of their financial loss. Additionally, like the Mandatory
Restitution section, the civil remedies provide for victims to be compensated for
reasonable attorney's fees. 117 This indicates that Congress intended to make these
remedies available to all victims, especially those for whom attorney's fees would
have been prohibitive.

Between the Congressional intent for the victim compensation statutes to
apply broadly and be made widely available, and evidence that these statutes may
have been meant to specifically target possessors of child pornography, courts can
find statutory support in their decision to extend restitution liability.

B. Victim Compensation Case Law Prior to Hesketh

Courts have repeatedly affirmed the mandatory nature of restitution for
crimes involving the sexual exploitation of children based on the Mandatory
Restitution section. 118 Before United States v. Hesketh, courts had only awarded
restitution damages where the defendants were involved in the sexual exploitation
that produced the pornographic material and not in cases of possession or receipt of
child pornography. 119 For example, in United States v. Crandon, the defendant
met a fourteen-year old girl on the Internet and took explicit photographs of him

114 151 CONG. REC. S14187-03 (daily ed. Dec. 20, 2005) (statement of Sen. Kerry).
15 Id

116 Gingrey Testifies on Legislation to Deter Child Pornography, May 3, 2006,
http://gingrey.house.gov/News/DocumentSingle.aspx?DocumentfD=43005 (last visited Dec. 21, 2010).

"7 See 18 U.S.C. § 2252(A)(f(2)(C). See also U.S.C. § 2255(a); U.S.C. § 2259(b)(3)(E).
18 Government's Memorandum, supra note 28, at 2.

119 See generally United States v. Searle, 65 Fed. App'x 343 (2d Cir. 2003); United States v. Danser,
270 F.3d 451 (7th Cir. 2001).
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and the girl engaging in sexual relations.1 20 The girl was later admitted to a
psychiatric ward for suicidal ideation and was then transferred to a long-term, in-
patient psychiatric facility. 12 1 The Court ordered the defendant to pay restitution
fees to cover the mental health treatment and other related miscellaneous expenses
of the victim. 122 The Court asserted that

[t]he mandatory restitution provision of the Protection of Children Against
Sexual Exploitation Act requires awarding the full amount of the victim's
losses suffered as a proximate result of the offense . . . . Congress
mandated broad restitution for a minor victim following an offender's
conviction of federal child sexual exploitation and abuse offenses. The
plain language of the statute clearly indicates that full restitution was
warranted under these circumstances. 12 3

In United States v. Searle, the Court also emphasized the statutory mandate
for restitution fees to be paid to the victim. The defendant in that case was
convicted of three counts of receipt of child pornography and four counts of
production of the same child pornography.1 24 The Court said, "18 U.S.C. § 2259
provides that a person convicted of sexual exploitation of a child must pay
restitution. The perpetrator must pay 'the full amount of the victim's losses'
including medical services, transportation, and temporary housing as well as 'any
other losses suffered by the victim as a proximate result of the offense."' 1 2 5

Finally, in U.S. v. Danser, the defendant was convicted of creating sexually

explicit photographs of his minor daughter, knowingly transporting those
photographs across state lines, crossing state lines with intent to engage in sexual
acts with a child under the age of twelve and of possessing three or more pieces of
child pornography.1 26 In response to defendant's argument that the Mandatory
Restitution section did not intend to provide for anticipated future costs but only for
costs already incurred, the Court asserted: "We do not believe that Congress sought
to create such cumbersome procedures for victims to receive restitution. In
enacting the Mandatory Restitution section, it is clear that Congress intended

120 United States v. Crandon, 173 F.3d 122, 125 (3d Cir. 1999).
121 Id.
122 Id.
123 Id. The Court also addressed the issues of whether Defendant was the proximate cause of the

victim's losses and whether the lower court erred in considering the Defendant's economic
circumstances in awarding restitution. Despite concessions from the government's mental health
experts that the girl might have suffered from "pre-existing, untreated psychological problems" prior to
her relationship with Defendant, the Court found that "it was entirely reasonable for the District Court to
conclude that the additional strain or trauma stemming from Crandon's actions was a substantial factor
in causing the ultimate loss." As for consideration of Defendant's economic circumstances, the Court
ruled that "[t]he District Court, however, was required to impose mandatory restitution ... The court
was not permitted to consider Crandon's economic circumstances."

124 United States v. Searle, 65 Fed. App'x 343, 344-45 (2d Cir. 2003).
125 Id. at 346 (citing 18 U.S.C. §§ 2259(a), 2259(b)(3)).
126 Danser, 270 F.3d at 453.
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victims of sexual abuse to recover expansive relief for 'the full amount of ...

[their] losses' suffered as a result of abuse." 1 27

C. Expanding Victim Restitution to Possession Cases

Restitution in possession cases became an issue of first impression in district
courts around the nation as the Government began seeking restitution from
possessors of child pornography on behalf of victims, starting in Connecticut in

United States v. Hesketh. On July 29, 2008, Alan Hesketh, a former Pfizer
executive, pled guilty to felony charges of receipt and distribution of child
pornography, in violation of Title 18, United States Code, Section 2252A(a)(2).12 8

Prosecutors said that Hesketh had posed online under the guise of a twenty-eight-
year-old woman named "Suzibibaby" as he traded sexually explicit images of
prepubescent and pubescent adolescents. 129 Hesketh was sentenced to seventy-
eight months in prison to be followed by supervised release for five years. 130 The
Court reserved decision on the issue of mandatory restitution, a claim that had been
brought forward by one of the victims identified in the photographs that Hesketh
downloaded.

Prosecutors in the Hesketh case submitted the images found on Hesketh's

computer to the National Center for Missing and Exploited Children, which
maintains a database to help authorities identify the victims. 13 1 Amy was notified
that her picture was found amongst Hesketh's collection and sought compensation

for the effect that Hesketh's criminal behavior had on her life in the form of
restitution pursuant to the Mandatory Restitution section.

Judge Eginton affirmed the mandatory nature of a restitution order; as such,
the Judge focused the restitution hearing not on whether to award restitution but on
the issue of what kind of damages should be awarded. 132 The Court pointed out

that although no other court has awarded restitution where the defendant did not

participate in the sexual exploitation that produced the pornographic material, the

language of the statute supports the notion of Congressional intent for criminal

restitution to be broadly imposed. Regarding the amount of damages to be paid to
the victim, the Court sought guidance in the civil remedies statute 133 Masha's Law,
which provides for courts to award victims a minimum of $150,000.134 In

127 Id at 455.
128 Government's Memorandum, supra note 28, at 1. See 18 U.S.C. § 2252A(a)(2) ("Any person

who-.. .2) knowingly receives or distributes child pornography....").
129 John Christoffersen, CT Sets New Precedent for Child Porn Cases, NBC CONNECTICUT (Feb. 24,

2009, 7:00 AM), available at http://www.nbeconnecticut.com/news/local-beat/Man-With-Child-Porn-
Must-Pay-Victim-,html.

130 Government's Memorandum, supra note 28, at 1.
131 Christoffersen, supra note 129.
132 Restitution Hearing, supra note 18.
133 See id. at 23-27.
134 18 U.S.C. § 2255(a).
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addition, the Court proposed that defendant should be responsible for covering the

victim's attorneys' fees and expert fees to be paid to the psychologist who testified

as to Amy's psychological damage. The Court estimated these additional fees to be
$50,000.135 In response to the defense's argument that the judge should not rely on
the civil remedy and should only award actual damages, Judge Eginton asserted
that judges have tremendous leeway in issuing restitution orders in criminal
cases. 136

Despite the Court's indication that $200,000 would be an appropriate award

in this case, the Court ended the hearing by encouraging the parties to negotiate and

arrive at their own agreement. 13 7 The parties arrived at a final figure of $130,000,
formalized in a settlement agreement. 138 Even though the Court did not enter a

judgment award for damages in Amy's favor, it nonetheless broke new ground by
recognizing that mandatory restitution applied even when the defendant was not
involved in the original sexual exploitation of the child.

On July 9, 2009, in United States v. Freeman,139 another case involving

Amy, the Northern District of Florida entered the first restitution order against a
defendant who was not directly involved in producing the pornographic material in
question. Defendant Freeman was indicted on counts of engaging in a child
exploitation enterprise, advertising the exchange of child pornography, knowingly
transporting and shipping child pornography, and receiving and attempting to
receive child pornography. 140  He was ordered to pay Amy $3,263,758 in
restitution1 4 1 -the full amount of her losses. The Court arrived at this figure by
determining the present value of Amy's lost wages and benefits assuming that she
would have worked until the age of sixty-five.142 Added to that was the cost of

Amy's future treatment and counseling. 143

Since then, a number of other district court including the Southern District of

Florida and the Central and Eastern Districts of California, have considered the
issue of awarding restitution, with mixed results. Several courts have followed the
Freeman Court's lead and awarded the victims the full amount of restitution

135 Restitution Hearing, supra note 18, at 26-27.
136 Id at 37-38.
137 Id at 46-48.
138 Richey, supra note 3.
139 Restitution Clarification, United States v. Freeman, No. 3:08cr22/LAC (N.D. Fla. Jul. 9, 2009).
140 Amended Judgment in a Criminal Case at 1, United States v. Freeman, Case No. 3:08cr22/LAC

(N.D. Fla. Jul. 9, 2009) [hereinafter Amended Judgment].
141 Id.
142 Restitution Clarification, United States v. Freeman, Case No. 3:08cr22/LAC (N.D. Fla. Jul. 9,

2009). The Government presented evidence in the form of a report from Stan V. Smith, Ph.D., of the
Smith Economics Group, Ltd., which gave the present value of the victim's lost benefits and wages.
The Court concluded from the evidence presented that the victim would have only worked until age 65.
Net wages and benefits to age 65 were calculated at $2,751,077 and cost of future treatment and
counseling was calculated at $512,682, totaling $3,263,758.

143 Id
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sought. In United States v. Staples,144 the Court awarded Amy $3,204,353 for the
loss of future wages and benefits through age sixty-seven and $475,800 for future
treatment and counseling through age eighty-one.14 5 The Court held:

Amy is a victim as defined in the Mandatory Restitution for Sex Crimes
section of the Violence Against Women Act of 1994 (VAWA), codified in
Title 18, United States Code § 2259, and the defendant, Arthur Weston
Staples, Ill, is required to pay Amy the full amount of her losses as a result
of the harm she suffered. The full amount of the victim's losses includes,
among other things, any costs incurred by the victim for medical services
relating to physical, psychiatric, or psychological care and lost income.146

A psychiatrist who testified on Amy's behalf said that the post-traumatic
stress symptoms were triggered by and were more resistant to treatment because of
Amy's knowledge of the continued existence of the images of her abuse and their
widespread dissemination. 147

The Central and Eastern Districts of California took a different approach to
restitution, seemingly disregarding any evaluation of the victim's actual harm and
instead adopting a base amount for restitution with a focus on fairness to the
defendant. In United States v. Ferenci,14 8 the Court affirmed both the mandatory
nature of restitution under the Mandatory Restitution section as well as the fact that
the victim, Vicky, was a victim of the defendant's crime of possession of child
pornography.1 49 However, despite evidence that Vicky had damages totaling
between $126,365 and $128,005 for medical, psychological and psychiatric
expenses, the Court awarded the victim $3000 in restitution, a figure that the Court
acknowledged was "somewhat less than the actual harm this particular defendant
caused each victim, resolving any due process concerns."' 50 As the Connecticut
court did in Hesketh, the Court looked for guidance to Section 2252 of the civil
remedies statute, but declined to award the victim the full amount of $150,000 in
restitution, stating that "the broad range of crimes for which $150,000 is the
deemed damages lends support to a finding that a defendant who possessed child
pornography caused the victim less than $150,000 in harm."' 5 1 Similarly, the
Central District of California seems to have made $5000 the set amount of
restitution in child pornography possession cases. 152

14 United States v. Staples, No. 09-14017-CR, 2009 WL 2827204 (S.D. Fla. Sept. 2, 2009).
145 Id. at *34.
146 Id. at *3 (internal quotations omitted).
147 Id. at *2.
148 United States v. Ferenci, No. 1:08-CR-0414 AWl, 2009 WL 2579102 (E.D. Cal. Aug. 19, 2009).
149 Id at *2-3.
I50 Id at *5.
151 Id
152 See United States v. Brown, No. CR 08-01435-RGK, 2009 U.S. Dist. LEXIS 113942 (C.D. Cal.

Oct. 5, 2009).
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Finally, some courts have declined to award restitution due to concerns about

a lack of proximate cause between the defendant's actions and the victim's
harm. 15 3 Even these courts, however, affirmed that the children portrayed in the
images were victims of the defendant's offenses for the purposes of the Mandatory
Restitution section. 154

III. RECOMMENDATIONS

Due to the efforts of the National Center for Missing and Exploited Children

to identify victims of child pornography and notify them when their photographs
have been identified amongst those seized from a child pornography producer,

distributor or possessor, it is likely that child pornography offenses will
increasingly be linked to identified victims. As a result, more courts could face the
question of whether to extend restitution liability to child pornography possession

cases in the very near future. This Note argues that an expansion of restitution
liability to the crime of possession of child pornography is permissible under the
Mandatory Restitution section and primarily recommends that courts faced with
this issue follow the Freeman Court's decision and award the victim the full
amount of provable losses.

Cases like Crandon, Searle, and Danser show that courts have already
recognized the mandatory nature of restitution where the defendant was involved in
the sexual exploitation that produced the pornographic material. An extension of
this principal to cases where the defendant possessed the offending material is both
logical and within the statutory scheme. As demonstrated in this Note, the
Supreme Court, lower courts and Congress have all long recognized the

psychological, mental and emotional harm inflicted on victims of child
pornography and have spoken specifically to the ways that each instance of
downloading and viewing the pornographic images victimizes the child. The
courts and Congress have also emphasized that possession of child pornography
encourages the continued sexual exploitation of children by creating a market for
the pornographic images. Furthermore, the legislative history of the Mandatory
Restitution section and courts' interpretation of the statute have affirmed the
mandatory nature of restitution, as well as an intention to make the remedy widely
available and to impose it broadly. An expansion of restitution liability to
possession cases clearly falls within this scheme.

153 See, e.g., United States v. Simon, No. CR-08-0907 DLJ., 2009 WL 2424673 (N.D. Cal. Aug. 7,
2009); United States v. Berk, 666 F.Supp.2d 182; United States v. Paroline, No. 6:08-CR-61, 2009 WL
4572786 (E.D. Tex. Dec. 7, 2009).

154 See Berk, 666 F.Supp.2d at *186 ("The Court finds that the Government has established that
'Amy' and 'Vicky' were 'harmed as a result of the Defendant's possession of depictions of their sexual
abuse. 'Amy' and 'Vicky' are therefore 'victims' of the Defendant's offense for purposes of § 2259.");
Paroline, 2009 WL 4572786 at *4 ("[T]he Court finds that the Government has met its burden of
establishing that Amy was 'harmed as a result of Paroline's possession of pornographic images depicting
Amy's sexual abuse. Accordingly, Amy is a victim of Paroline's offense for purposes of section 2259.").
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Although mandating restitution in the context of possession of child
pornography may seem like a logical extension of the courts' interpretation that
restitution was meant to be broadly imposed, there are several grounds on which
such an extension has been challenged. One concern is that expanding restitution
liability could lead to a torrent of demands for criminal restitution from a single
possessor defendant, depleting that defendant's funds. However, this argument
runs counter to three of the main goals of restitution and criminal law in general-
rehabilitation, deterrence and punishment.1 55 Restitution promotes the goal of
rehabilitation through its impact on the offender. It forces the offender to
acknowledge in concrete terms the harm he has done to another person and
therefore impresses upon him his responsibility to others. 156 It serves the goal of
punishment by being constructed to fit the crime and by emphasizing the
wrongfulness of the offense as well as the defendant's moral responsibility to the
victim. 157 Finally, it has been argued that restitution is an effective deterrent
because it must be paid personally by the offender, rather than by a third party such
as an insurer in a civil damages suit, and that therefore the defendant suffers the full
impact of the award. 158  It also acts to deter possible future offenders from
committing the same offense.

These goals can only be achieved in the context of possession of child
pornography if the defendant is held responsible for the damages of all victims
identified amongst the defendant's collection of images. A defendant will suffer
the full impact of his or her actions when he or she is made to pay restitution to any
and all identified victims. It also further serves to emphasize the relationship
between the offender and the victims and eradicate any perception of possession of
child pornography as a victimless crime. The fact that it could potentially mean a
huge payout to a number of victims would deter the offender from engaging in this
same behavior again and dissuade others from downloading these images in the
first place.

Since a restitution order can take a number of forms including participation
by the defendant in a work program with a portion of his salary being paid to the
victim, 159 a concern about depleting the defendant's funds should not be enough to
dispose of a restitution order. Furthermore, the Mandatory Restitution section
specifically prohibits the court from declining to order restitution because of the
defendant's economic circumstances, 160 so that should not factor into the court's
decision to order the defendant to pay restitution.

155 See, Note, Victim Restitution in the Criminal Process: A Procedural Analysis, 97 HARv. L. REV.
931 (1984).

156 Id. at 938.

157 Id. at 939.
158 Id. at 940.

1 Id. at 932-33.
160 18 U.S.C § 2259(4)(B)(i) (1996).
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Related to the preceding argument is the concern that ordering restitution to a
victim will eventually result in a windfall to the victims. 161 The statute itself
speaks to this concern. The Mandatory Restitution section provides that a court
cannot decline to award restitution due to the fact that the victim has received

compensation from insurance or any other source. The Ferenci Court stated that

"'[A]ny other source' would include restitution from defendants in other cases."1 62

To overcome the difficulty of parsing out exactly what harm a particular
possessor defendant caused to an individual victim, the Government has suggested
that courts should hold defendants jointly and severally liable to an individual

victim for possessing, distributing and/or disseminating child pornography based
on the position that all these defendants contributed to the victim's losses.163 This
would ensure that a victim does not receive a windfall beyond her total losses and
will become necessary if more courts expand restitution to possessor defendants in
the future. Section 3664-the general criminal restitution statute-provides:

If the court finds that more than 1 defendant has contributed to the loss of a
victim, the court may make each defendant liable for payment of the full
amount of restitution or may apportion liability among the defendants to
reflect the level of contribution to the victim's loss and economic
circumstances of each defendant. 164

Under this scheme, a court would order a possessor defendant to pay the full
amount of the victim's losses as directed by the statute, but each defendant would
be able to recover from other defendants who contributed to the victim's harm.
The determination of exactly what harm a victim has faced from a particular
offense is a calculation best left to the court's discretion, but it is clear that courts

can properly compensate a victim for the distinct harm caused by a defendant
charged with possession. As the Danser Court asserted, Congress chose to use
"unqualified language" in the Mandatory Restitution section in order to provide for
the full amount of the victims' losses, regardless of extraneous circumstances
including the defendant's financial situation. 16 5  There is no reason why this
principle should be modified in possession cases. Holding defendants joint and
severally liable for a victim's losses increases the likelihood that the victim will be
fully compensated.

Courts that have considered the issue of expanding restitution liability to

possession cases have uniformly held that individuals depicted in child
pornography meet "victim" status under the Mandatory Restitution section. 166

However, the courts have split on the issue of whether proof of a causal connection

161 See Ferenci, No. 1:08-CR-0414 AWl, 2009 WL 2579102, at *6.
162 Id
163 Id.
164 18 U.S.C. § 3664(h).
165 See Danser, 270 F.3d at 455.
166 See supra note 155.
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between the damages to the victim and the offense of the defendant is a requisite
for recovery. 167

There are several arguments to be made that the Mandatory Restitution
section does not preclude a victim's recovery from a defendant who was not
involved in producing or distributing the images. First, it is far from clear that the
statute requires a showing of proximate cause.168 While the general restitution
statute specifically defines a victim as "a person directly and proximately harmed
as the result of the commission of an offense,"1 69 the Mandatory Restitution
section makes no such mention of proximate cause, instead defining a victim as an
"individual harmed as a result of a commission of a crime under this chapter."1 70

Interpreting the omission of any mention of a proximate cause requirement in the
definition of victim as an indication that Congress did not intend to impose such a
requirement is consistent with the court's interpretation that Congress intended to
make restitution broad and widely available to all victims. 17 1 The only mention of
proximate cause in the Mandatory Restitution section comes before the last of the
enumerated items for which a victim can be compensated.1 72 While this mention
of proximate cause could be interpreted as confirming that a showing of proximate
cause is necessary, a more reasonable interpretation is that a proximate cause
requirement was intentionally omitted from the other enumerated losses, and
therefore is only required for any losses that were not specifically listed under
section three. 173

Assuming, arguendo, that there is a proximate cause requirement, a defendant
convicted of possession of child pornography is the proximate cause of the victim's

harm and thereby satisfies this requirement. Possession of child pornography

causes harm to the victim that is separate and distinct from the harm caused by the

original sexual exploitation and production of pornographic materials. The courts

have recognized that victims are revictimized each and every time their images are

downloaded and viewed. The end users of child pornography-the possessors-
harm the child victims by invading their privacy and creating a market for child

pornography that encourages the continued production and distribution of such

material. 174

167 Compare, Staples, No. 09-14017-CR, 2009 WL 2827204 (no discussion of proximate causation
requirement), with Berk, 666 F. Supp. 2d 182, at 191 ("[T]he Court finds that there is nothing in the
record showing a specific loss that was proximately caused by this particular Defendant's possession of
the victims' images.").

168 See Government's Memorandum, supra note 28, at 8.
169 18 U.S.C. § 3663(a)(2) (2008).
17o See id. § 2259(c).
171 See Government's Memorandum, supra note 28, at 8-9.
172 18 U.S.C. § 2259(b)(3)(F) ("Any other losses suffered by the victim as a proximate result of the

offense.").
173 See Government's Memorandum, supra note 28, at 9.
174 See discussion of the harm to victims supra Part 1.
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Moreover, a conclusion that possession of child pornography is the proximate
cause of harm to the victim is the only interpretation of the statute that is consistent
with the Supreme Court's decision to uphold regulation of speech in the face of
First Amendment challenges.1 75 Were there no legal causation between possession
of such material and harm to child victims, it is unlikely that the Court could justify
such an exception to First Amendment protections.176

Given the divergent opinions about whether a showing of proximate cause is
necessary, a secondary recommendation is that Congress should modify the
language of the Mandatory Restitution section, or otherwise clarify its intent, to
make unequivocal that a showing of proximate cause is not an element of a claim
for restitution. Courts would then be less apt to apply their own interpretation to
the statute, which would ultimately lead to more consistent results.

A final option would be for state legislatures to enact legislation that provides
for compensation for victims in possession cases. In 2008, Florida passed the
Exploited Children's Rights Act, which replicated Masha's Law by allowing
victims of Florida-based child pornography to file suit requesting no less than
$150,000 from individuals who downloaded or distributed their images.1 77 The
law also allows the Attorney General's office to pursue cases on behalf of a victim
upon the victim's request and gives victims a voice in state court through victim
impact statements.1 78 Other states can pass similarly unambiguous legislation that
makes sure that victims are compensated by those who download and possess their
image through civil actions or criminal restitution.

Ultimately, what is most important is for Congress and the courts to

recognize that child pornography possessors cause a distinct harm to the children
depicted in those images and need to be held accountable to these victims. In the
interest of fairness for both for the defendant and the victim, courts around the
country should be consistent in their decisions about expanding restitution liability
to possessor defendants. If courts are unwilling to do this under the Mandatory
Restitution section, then it is necessary for Congress and state legislatures to take

17 See Russello v. United States, 464 U.S. 16, 23 (1983) (quoting United States v. Wong Kim Bo,
472 F.2d 720, 722 (5th Cir. 1972)) ("[W]here Congress includes particular language in one section of a
statute but omits it in another section of the same Act, it is generally presumed that Congress acts
intentionally and purposely in the disparate inclusion or exclusion."). See generally United States v.
Fiorillo, 186 F.3d 1136, 1153 (9th Cir. 1999) (holding that the statutory exception did not apply to the
defendant because "[i]f Congress intended to include the receipt of explosives within the exceptions, it
would have done so expressly as it did in section 845(a)(3).") and Brown & Root, Inc. v. Sam, 162 F.3d
813, 819 (4th Cir. 1998) ("[W]e apply ... the established canon of construction that inclusion of
particular language in one section of a statute suggests that the omission of such language in another
section was intentional.").

176 See Government's Memorandum, supra note 28, at 9.
177 Florida Coalition for Children, New Laws Take Effect, KIDS BRIEFs (Sept. 2008), available at

http://www.flchildren.org/resource/collection/5 7 154763-0130-420A-8579 782AEF305E33/KidsBriefs
-_Sept 08_1.doc.

17s Id
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action to unambiguously provide compensation for victims of child pornography
from possessor defendants.

CONCLUSION

The suffering of victims of child pornography is unique from the suffering of
any other victims of sexual abuse. They must live with the knowledge that the
images that memorialized their sexual abuse are publicly available, widely
circulated, and can never be erased. Many victims live with debilitating fear and
shame that anyone with whom they come in contact-classmates, co-workers,
friends and even strangers-may have seen these photographs. Fear of humiliation
prevents many victims from living a normal life, going to school or getting a job.
A victim's privacy is invaded each and every time someone downloads child
pornography. When victims are notified that their photographs have been retrieved
among the collections of those arrested for possession, they are forced to relive the
memories of their initial abuse and face the fact that someone has gained pleasure
from viewing images of their abuse.

Congress, the courts and states cannot ignore the ongoing suffering of these
victims. The Mandatory Restitution section needs to be broadly construed to
achieve maximum restitution to these victims from those who possess their images.
The view that victim restitution creates an unfair windfall or will unfairly deplete a
defendant's funds needs to be reframed. If the courts continue to construe the
Mandatory Restitution section as requiring proof of proximate cause, then Congress
must act to clarify the statute accordingly. States should also consider passing
legislation similar to Florida's Exploited Children's Rights Act that makes sure that
victims are compensated by those who download and possess their image through
civil actions or criminal restitution.

Courts cannot give Amy, Masha or Vicky their childhoods back by wiping
away their memories of their vile sexual abuse. Nor can courts erase all the photos
and videos depicting their abuse from the Internet. What courts can do is to help
these women get the financial resources for the counseling and treatment they need
from the people who continue to victimize them.
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