
REACHING BEYOND THE BARS: AN ANALYSIS OF
PRISON NURSERIES

INTROI)U( 1"ION

Each night, roughly a quarter of a million children living in
the United States go to sleep without either one or both of their
parents to say goodnight to them.' These parents are not home.
They are in prison. The number of children whose parents are
incarcerated has increased from 21,000 in 1978 to one million in
1990Y If ihe numbers continue at this rate, it has been predicted
that two million parents will be living in prison by the year 2000.'
For nany of these children, the incarcerated parent is their pri-
mary caregiver and their absence leaves these children in foster
care"1 or alone to support themselves."

In an attempt to remedy this desperate situation, a few facili-
ties have emerged to help these children and their mothers by de-
veloping prison nurseries. Two facilities in particular have made
monumental progress with their prison nursery programs: The
Bedford Hills Correctional Center in Bedford, New York and the
Nebraska Correctional Center for Women. '

This Note explores prison nurseries and whether or not pris-
ons can be a suitable home for children. Part I examines incarcer-
ated women and their children. In addition, this section looks at
how separating the incarcerated mother from her child intermin-
gles with incarceration theories. Part II discusses the role that the
courts and the Sentencing Guidelines have played in placing wo-
men in prison and keeping them there for longer sentences. Part
III focuses on the Bedford Hills Correctional Center and the Ne-
braska Correctional Center for Women. Part IV explains alterna-
tives to the prison nursery system. Finally, Part V discusses the
Equal Protection issues that arise when dealing with incarcerated
parents. This Note concludes that prison nurseries are scarce, and
it is time for the criminal justice system to consider them as a viable
option to remedy many of the existing problems within the system.

I See )aphne Muse. Parenting lrin Prison. MornltERIN(.. Sept. 22. 1994. a,,ilabl in 1994
WI. 13-127294.

2 See Il.
:S d. u,

• Ser Donna I K Metzler, Neglected try the System: Children of Inrarcerated Mothers. 82 I11.. B.J.
428. 430 (1994).

S- ;' MIlse. .~ppn note I.
'1 See (lauldia Glenn Dowling. IWomen Behind Bai.. I.ITt. Oct. 1997. at 77. 8,1. 87.
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I. INCARCERATED WOMEN

The profile of a typical female offender is a woman of color in
her thirties, who has at least one child.7 More than half of incar-
cerated women have been physically abused, and more than one-
third have been victims of sexual abusef Most female inmates did
not finish high school and were not working at the time of their
arrest. A large number of female offenders have serious drug
problems, therefore, the majority are imprisoned for offenses re-
lated to drugs.'" Property offenses make up another common area
of the crimes committed by women." Most incarcerated women
have been convicted at least once before, reflecting a high recidi-
vism rate.' 2

The number of incarcerated women in the United States has
increased by five hundred percent since 1980.' As a result of this
increase, roughly six percent of the state and federal prison popu-
lation is comprised of women.1 4 Approximately five percent of wo-
men are pregnant when they enter prison,' 5 and about eighty
percent of incarcerated women are mothers." Of that eighty per-
cent who are mothers, seventy-five percent have children under
eighteen years old who are left motherless.' 7

Separating the mother and child through imprisonment inter-
mingles with incarceration theories. The four major goals of the
correctional system are rehabilitation, deterrence, incapacitation,
and retribution.' 8 If rehabilitation is the goal, it is important to
teach the inmate what she did wrong, to show her how she can

7 See Stefanie Fleischer Seldin, A Strategy for Advocaiy on Behalf of Women Offenders, 5
COLUM.J. GENDER & L 1, 1-2 (1995).

8 See id. at 2; see also Marya P. McDonald, A Multidimensional Look at the Gender Crisis in
the Correctional System, 15 Aw & INEQ.J. 505, 516 (1997).

9 See Seldin, supra note 7, at 2.
") See Honorable Consuelo Marshall, Symposium: 200 Years of the Penitentiary: Criminal,

Social and FconomicJustie, 34 How. L.J. 512, 513 (1991) (noting that more than half of the
female inmates in the federal system were convicted on drug charges); see also Myrna S.
Raeder, Gender and Sentencing. Single Mors, Battered Women, and Other Sex-Based Anomaliev in
the Gender-Free World of the Federal Sentencing Guidelines, 20 PEPP. L. Rsv. 905, 912 (1993)
(stating that in 1993, 68% of federal female inmates were imprisoned for drug offenses).

I See Raeder, supra note 10, at 911 & n.18 (finding that female property crime percent-
ages continue to increase and for 1992 constituted 48% of crimes committed by women).

12 See Seldin, supra note 7, at 2.
13 See Dowling. supra note 6, at 77.
14 See id. at 79 (estimating that approximately 74,730 inmates are women).
15 See Raeder, supra note 10, at 945.
16 SeeJustin Brooks & Kimberly Bahna, "It's a Family Affair'- The Incarceration of the

American Family: Confronting Legal and Social Issues, 28 U.S.F. L. REv. 271 (1994).
17 See Bill Hewitt et al., Mothers Behind Bars, PEOPLE WEEK.Y, Nov. 11, 1996, at 95; see also

Dowling, supra note 6, at 84 (estimating there are 60,000 children under 18 whose mothers
are in prison).

18 See Harmelin v. Michigan, 501 U.S. 957, 999 (1991); see also SANFORD H. KADosi, &
STEPHENJ. SCHIL1OFER, CRIMINAL LAW AND rrs PRoCESSES 102-130 (6th ed. 1995).
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better her life, and to provide alternatives for her other than
crime.' 9 In order to achieve this, an inmate must be prepared to
deal with the challenges that await her after prison, and rehabilita-
tion should teach inmates how to handle these challenges. 20 Thus,
separating an incarcerated mother from her child obstructs the
goal of rehabilitation because it does not include one of the major
challenges the mother will have to face upon her release - the
care of her child. -'

Deterrence is another goal that imprisonment attempts to
achieve. "2 Deterrence aims to prevent people from committing
crimes by both experiencing and witnessing punishment.23  Sepa-
rating a mother and a child, however, cannot further deterrence
when the family structure is being destroyed.24 In fact, the loss of
family support will actually increase the inmate's criminal behavior
and force her back to the support she received in prison.2 5 In addi-
tion, this may have a negative effect on the children of inmates
because they are more likely to commit crimes.26

The incapacitation theory evolved to prevent criminals from
committing crimes against members of society while they were in-
carcerated. 7 It follows that if the wrongdoer is locked up, they
cannot do any further harm to society, but what about the harm
caused by taking the inmate out of society (i.e. taking the mother
away from her child)? The only way the goal of incapacitation can
be satisfied for an incarcerated mother is if she committed a crime
against her family.2" If a mother is separated from her child, the
child is also punished, in particular, children under the age of one.
During the first year, the evolution of the child's basic personality,
character, and intellectual development begins. 29  Because a
mother plays a crucial part in her child's development, if she is

19 See Brooks & Bahna, supra note 16, at 276.
20 See id.
21 See id.
22 Sep KADISII & SCIII3LI-OFER, supra note 18, at 115.
2: See Brooks & Bahna, supra note 16, at 275.
21 See id. ("Since the separation of inmates from their families increases the punitive or

retributive nature of incarceration, it should further the goals of deterrence.... Research
has shown that the disruption in family ties during incarceration actually increases the crimi-
nal behavior of ex-inmates.-).

25 See Marshall, supra note 10, at 514 (It is not uncommon for her to call back to the
institution to talk to someone therejust to ask, 'What do I do now? I am here in this place
but there is no one to help me what do I do next?'-).

26 See Brooks & Bahna, supra note 16. at 276; see also Muse, supra note 1.
27 See K,\tusn & SCHULAiFER, supra note 18, at 126-27; see also Brooks & Bahna, supra

note 16, at 273.
25 See Brooks & Bahna, supra note 16, at 273-74.
211 See Richard D. Palmer, The Prisoner-Mother and Her Chihd 1 CAP. U. L RE-,. 127, 138

(1972).
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imprisoned, she cannot provide the fundamental care needed?
In addition, the incarcerated mother loses the critical support that
she can get from her child and the incentive to help her change.

The final goal of the criminal justice system is retribution,
which was originally implemented to punish those who did not
abide by the laws." The idea behind retribution is to inflict pun-
ishment. 2 Therefore, retribution can be achieved by separating
the criminal from the members of her family?3 But again, the
child is the one who is punished most severely, and for a crime they
did not commit. The four goals of the correctional system are not
achieved in cases where mothers are separated from their children.
Rehabilitation, retribution, incapacitation, and deterrence might
serve the system as a whole, but it is evident that the effects of in-
carceration on both the mother and the child are detrimental as
opposed to positive. After analyzing the goals of the correctional
system and how they mesh with criminals and their familial rela-
tionships, it is questionable whether the system is working, for it is
difficult to illustrate that any of the goals are actually being
accomplished.

II. THE ROLE OF THE COURTS AND THE SENTENCING GUIDELINES

Before an incarcerated mother is subject to the correctional
system, the length of her imprisonment is determined by her sen-
tence. In some situations, courts have the opportunity to maintain
family unity by considering family responsibilities at the time of
sentencing.-4 Mandatory sentencing laws, however, are largely re-
sponsible for the increased number of incarcerated women and
their increased prison terms. 35

The 1986 Anti-Drug Abuse Act36 and the 1988 Omnibus Anti-
Drug Abuse Act37 mandate minimums of five years to life in prison
without parole for drug offenses." The sentences depend solely
upon the amount of drugs involved?. 9 Mandatory sentencing for

m) See Terri L. Schupak. Womrn and Children First: An Ivaminination of the Unique Needs of
Women in Prison, 16 GOI.DE. GA E U. L Rvv. 455. 473 (1986).

3' See Kadish & Schulhofer, supra note 18, at 102-03.
32 See Brooks & Bahna, supra note 16. at 274.
33 See id.
.' SeeJody L King, Avoiding Gender Bias in Donuard Departures for Family Responsibilities

Under the Federal Senttenring Guidelines. 1996 AN.N. SUV. Ai. L. 273, 280 (1996) (noting that
district courts have the authority to depart from the Guidelines in -extraordinary family
situations, although the meaning of 'extraordinar" remains unclear).

'45 See Heuitt, supra note 17, at 95.
'16 Pub. L. No. 99-570, 100 Stat. 3207 (1986).
37 Pub. L No. 100-690, 102 Stat. 4181 (1988).
:18 See Seldin, supra note 7. at 26.
:9 See id.
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drug offenses, therefore, have a large impact on incarcerated
mothers and their children because they remove the judges' discre-
tion in sentencing, aid the fact that a mother is the primary care-
taker may not carry air --zight.' "  One in three incarcerated
women is serving time for drug offenses, compared to one in five
MCn1.*'l

In 1984, Congress enacted the Sentencing Reform Act." The
Act was developed to maintain consistency, fairness, and sufficient
flexibility in sentencing." ' Unlike the mandatory minimum sen-
tencing, judges are permitted to depart from sentencing guidelines
under certain circumstances." The dilemma that confronts judges
most often is whether to grant departures based on concerns about
children or pregnancy.4 5

Courts are split on whether to consider a defendant's family
ties and responsibilities in determining sentences.46 The courts
have dealt with decreasing a defendant's sentence due to parental
responsibilities in various ways. Some courts do not consider
parenthood to be a relevant factor when sentencing a criminal.47

Other courts think family responsibilities are occasionally relevant
to sentencing, but only when dealing with probation or supervised
release. "' The majority view of the federal circuits, however, is to
determine whether or not the circumstances are "extraordinary"
when imposing a sentence. 49

Some examples of the diverse outcomes in the courts illustrate
the complexity of this issue. In United Stales v. Pokuaa,50 the United

40) .Se id.
•11 Ser Dowling, supra note 6, at 87.
42 Pub. L. No. 98-473, 98 Stat. 1837 (1984).
.Se Susan E. Ellingstad, The Sentencing Guidelines: Downward Departurm Based on a De-

fendants l-xtraordinary Family Ties and Responsibilitie, 76 MtN. L. REv. 957, 959-60 (1992).
44 Se Tracy Tyson, Donnward Departures Under the Federal Sentencing Gnidelines: Are

Parmnthood and Pregnanty Appropriate Sentencing Considerations. 2 S. C-L. REv. L. & \\'OI-N*.s
Srun. 578. 581 (1993).

45 See Raeder, snpra note 10. at 936-7 (i[F]amily-based departres have declined in per-
centage as a reason for downward departures every year since 1989 and have fallen from
the third to the fifth-most cited reason for downward departures .... [Flamnily ties depar-
tures are requested more often by females than males.").

46 See Ellingstad. snira note 43, at 966-69. For example, the Seventh and Ninth Circuits
have strictly followed the Sentencing Guidelines regardless of the defendant's family re-
sponsibilities. See id. at 966-67. On the other hand, the Sixth Circuit decided that the
court can consider extremely unusual family circumstances during sentencing. See id. at
968. The Fourth. Fifth. and Eighth Circuits are internally divided when dealing with family
obligations. See id. at 969.

17 See Tyson, slpra note 44, at 584 (citing United States v. Sutherland, 890 F.2d 1042
(8th Cir. 1989)).

*'8 See id. (citing United States v. Thomas, 930 F.2d 526 (7th Cir. 1991), cer. denied, 112
S. Ct. 171 (1991)).

411 See King, supra note 34. at 279.
5t 782 F. Supp. 747 (E.D.N.Y. 1992).
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States District Court for the Eastern District of New York held that,
"[t]he Federal Bureau of Prisons does not allow incarcerated wo-
men to care for their children in prison facilities .... Since the
defendant has no family members ... to care for the child, she
would be required to name the state as legal guardian of the child

... It was therefore likely that without a departure from the
Sentencing Guidelines, the mother, who was seven months preg-
nant, would lose custody of her child.5" Thus, the Court gave the
defendant a lighter sentence to prevent the potential permanent
loss of custody of her child.5"

In another example, the Third Circuit concluded that
although a defendant had five young children, it did not have the
power to stray from the Guidelines and reduce her sentence. 4

The Court further held that while in extreme family circumstances
departures are permissible, this situation did not fall into the "ex-
traordinary" category.55

"Extraordinary circumstances," has developed many inconsis-
tent definitions among the courts. 56 The Second Circuit in United
State v. Johnson5 7 held that leaving a child motherless creates an
"extraordinary circumstance."58 The Johnson Court found that
"It]he United States Sentencing Guidelines do not require ajudge
to leave compassion and common sense at the door to the court-
room."r The Tenth Circuit agreed with the Second Circuit's line
of reasoning when it supported a downward departure for a de-
fendant who was the sole supporter of her two-month-old child and
the partial supporter of her sixteen-year-old daughter who also had
a two-month-old child.' Yet, other federal courts have concluded
that possible separation of families is not an "extraordinary circum-
stance," rather a mere disturbance. 6'

51 Id. at 748
52 See id.
5: See hi.
5" See United States v. Headley, 923 F.2d 1079, 1082 (3d. Cir. 1991).

71.- See id.
7,11 See Raeder, supra note 10, at 939-48.
57 964 F.2d 124 (2d Cir. 1992)
58 See id.(holding that a ten level departure from the Guidelines is allowed because the

defendant had the sole responsibility to care for four young children).
59 hL at 125.
60 See United States v. Pena, 930 F.2d 1486 (10th Cir. 1991) (holding that a five year

probation term rather than the requirement under the Guidelines was permissible based
partly on the fact that the defendant was the sole supporter of her two month-old child and
was giving support to her 16 year-old daughter who also had a child).

M See Brooks & Bahna, supra note 16, at 295 (citing United States v. Daly, 883 F.2d 313,
319 (4th Cir. 1989), cert. denied, 110 S. Ct. 2622 (1990)).
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Courts that refuse to depart from Sentencing Guidelines jus-
tify their conclusion by finding that "extraordinary circumstances"
did not exist. For example, the Eleventh Circuit held that four
small children did not create an extraordinary circumstance.6 -

Similarly, the Fourth Circuit, refused a downward departure for a
mother who had to care for two young children.6"

The ambiguity within the Guidelines, and the differential
treatment in federal court decisions, illustrate the conflict that ex-
ists among the courts in using family responsibilities to depart
downward from the Sentencing Guidelines. Therefore, the sen-
tencing system as a whole has failed to deal with the problems in-
carcerated women and their families face. 4 In order to solve the
problems faced by a majority of the women and their families, the
definition of "extraordinary family circumstances" needs to be
clearly defined or abandoned all together.

III. PRISON NURSERIES

New York and Nebraska are attempting to help inmate
mothers maintain close relationships with their children and break
the cycle of events that occur when mothers are imprisoned.
These two states are the only ones which allow babies to live with
their incarcerated mothers.6' Two facilities in particular, the Ne-
braska Correctional Center for Women and the Bedford Hills Fa-
cility" have demonstrated that prisons can also serve as a child's
home.67

The Bedford Hills Facility was the first institution to adopt a
prison nursery system in 1901.' There, incarcerated mothers can

62 See United States v. Cacho, 951 F.2d. 308 (1 lth Cir. 1992) (holding that four small
children did not create an extraordinary circumstance and therefore a downward depar-
ture was not permissible).
r,, See United States v. Brand, 907 F.2d 31 (4th Cir.), cert. deniet4 498 U.S. 1014 (1990)

(refusing a downward departure because situation was only unfortunate, not
extraordinary).

64 SeeTyson, supra note 44, at 596-600 ('The United States Supreme Court has failed to
resolve the disagreement among the circuits because thus far the Court has refused to
grant certiorari even though it has had several opportunities to do so.-).

or, See Hewitt, supra note 17, at 95.
6 The Nssau and Suffolk CountyJails, Taconic Prison, and Riker's Island allow babies

to stay with their mother while they are awaiting sentencing. Telephone Interview with
Mary Riechers, RN, the Nursery Supervisor at the Bedford Hills Facility (Oct. 21, 1998)
[hereinafter Riechers Interview].

67 See Hewitt, sulra note 17, at 95.
68 See Paul LaRosa, Babies Behind Bars In Three New York Prisons, Inmates Who Give Birth

May Keep Their Babies With Them. Dr. Spock Endorsed The Idea, But Critics Are Queasy, LA.
TIMEs, May 12, 1992, available in 1992 WL 2915295. See also, NeUw York Prison ,Nurseries Aim
To Stem Cycle Of Violence; Officials Disagree On Effectiveness, But Inmates Praise Program, TnE
BALTIMORE SUN, Sept. 11, 1997, at 6B, available in 1997 WI. 5599328 [hereinafter New York
Prison Nurseries] ("[Tihe Bedford Hills Facility is the oldest prison nursery in the nation.
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keep their children until the child is 18 months old.6" Section
611 (2) of the New York Correctional Law permits a child, born to
an incarcerated woman, to return to the facility with her, unless the
Chief Medical Officer determines that the mother is incompe-
tent.7" The prison nursery can accommodate up to twenty-seven
mothers and their babies.7

At the Bedford Hills Facility everything that a mother needs
for her baby is given to her without charge, including diapers,
strollers, baby food, formula, and health care.72 "The typical par-
ticipant in the Bedford Hills program is a single woman in her
twenties with at least one other child. She was likely convicted on a
minor drug offense for which she received a sentence of less than
two years." 7- At the Bedford Hills Facility, women who have their
babies with them in prison are taught to be mothers through
mandatory classes which teach them how to tend to the physical
and emotional needs of their children. 7

' A woman does not auto-
matically get to keep her baby while in prison. 7

' To be entitled to
this privilege, a woman cannot be sentenced to more than five

the sole survivor of more than a dozen nurseries that operated at the turn of the
century. ).

r19 See La Rosa, 3upra note 68.
7o The statute provides in pertinent part:

A child may remain in the correctional institution with its mother for such
period as seems desirable for the welfare of such child. but not after it is one
year of age .... The officer in charge of such institution ilay cause a child
cared for therein with its mother to be removed from the institution at any time
before the child is one year of age. He shall make provision for a child re-
moved from the institution without its mother of a child born to a woman in-
mate who is not returned to the institution with its mother as hereinafter
provided. He may, upon proof being furnished by the father or other relatives
of their ability to properly care for and maintain such child, give the child into
the care and custody of such father or other relatives, who shall thereafter
maintain the same at their own expense. If it shall appear that stich father or
other relatives are unable to properly care for and maintain such child, stich
officer shall place the child in the care of the commissioner of the public wel-
fare or other officer or board exercising in relation to children the power of a
commissioner of public welfare of the county from which such inmate was com-
mitted as a charge upon such county.

N.Y. CORRECr. LAw § 611(2) (McKinney 1968) (cited in Schupak. supra note 30, at 468).
This law which allows a baby to stay with her mother for one year can be reconciled

with the Bedford Hills policy of allowing a baby to stay with her mother for rip to 18
months, because the main focus is to have the mother leave prison with her baby (80-85%
of mothers at Bedford Hills leave with their baby). A small number of women whose pa-
role hearings take place after a year are allowed to keep their baby for up to 18 months.
This process must be approved by officials at Bedford Hills and the mother must have
displayed exemplary behavior. See Riechers Interview, supra note 66.

71 See LaRosa, supra note 68.
72 h&
73 Kathy Willens, Imprisoned Mothers Get Newz Start At Parenting In Nursey, T1lt D.\LL.S

MORXi.Nc. NEws, Sept. 10, 1995, at SA, available in 1995 WL 9058702.
74 See LaRosa, supra note 68.
75 See Willens, supra note 73 at 8A.
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years; she must attend classes both before and after the baby is
born; and she must show her desire for a second chance at life. 76

Those women who have been convicted of violent crimes, arson, or
a crime involving children, are excluded from the program. 77 In
addition, those women with a drug addiction must be in
treatment.

78

Bedford Hills also has programs for those women whose chil-
dren are older than eighteen months, to help the mother maintain
a relationship with her older children. 79 During summer months,
the community of Bedford Hills hosts children of incarcerated
mothers for a week so that they may see their mothers every day
during that period.8" Also, one Saturday night each month during
the school year, these children may stay with members of the com-
munity so they can visit their mothers.8' The Nebraska Correc-
tional Center for Women houses approximately one hundred and
eighty inmates, ranging in age from seventeen to fifty-nine.8"
Crimes of those convicted range from shoplifting to murder.83

This facility has taken innovative approaches to break down the
bars that separate mothers in prison from their children.84 One
approach is to evaluate inmates who wish to participate in a pro-
gram, which allows the mothers who qualify, to care for their chil-
dren.' The program allows about six mothers to live in private
rooms with cribs for their babies.86 In addition, a mother, upon
signing a contract to obey the rules in the prison nursery, is not
locked down at night."7 This allows the mother to prepare a bottle
for her infant in the middle of the night if necessary. These wo-
men, however, are required to take a parenting class.88

Incarcerated mothers are also permitted to have their older
children spend the night with them, as many as five nights a month
as a recompense for good behavior.8" This kind of program gives

76 See id.
77 See id.
78 Se" Kim S. Hirsh, Pfison Parenting/Programs Let Children Stay With Mothers Behind Bars,

Hots. CGlio.., Sept. 20, 1993, at 3, available in 1993 WL 9622389.
79 See Metzler. supra note 4, at 431.
81) See id.
SI Ser iM.
82 See Dowling, supra note 6, at 84.
9-3 See id.
84 .See id.
85 See Hewitt. supra note 17, at 102 (those mothers who pose a threat to their children

cannot participate).
8r, See id. at 100.
87 See Dowling, supra note 6, at 87.
88 See id.
89 See id. at 83.
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an incarcerated mother a sense of routine, as well as something to
look forward to each day.9" As the warden of the Nebraska Center
comments, "Eighty percent of our inmates are mothers; 90 percent
of those will care for their children when they get out. They
shouldn't be strangers to their children."9'

A. Why prison nurseries
In most institutions, when an inmate is ready to give birth, she

does so at a local hospital and then is immediately separated from
the newborn.92 The newborn is usually given to a family member,
or, if none are available, the baby is placed in the foster care sys-
tem.9" This practice is vehemently opposed by all who know about
the importance of parental bonding in a child's developmen. 94

Still there are others who do not believe a prison is a suitable home
for a child.95 Whether or not a child should remain with their
mother in prison has been a hotly contested topic with advocates
on both sides.

Some people argue that a prison is not an appropriate place
for a child to live. David Botkins, a spokesman for the Virginia
Department of Corrections, does not sympathize with an incarcer-
ated mother.96 He feels that, "[a mother) should have thought of
her children before she decided to use drugs and commit rob-
bery." 97 Even some administrators and persons who work in prison
facilities adamantly feel that children do not belong in prisons.9

They feel that such a lifestyle could have an adverse effect on kids,
and mothers will likely use their children as an excuse to qualify for
better programs or activities for themselves. 9

In Florida, a state that used to have prison nurseries, a correc-
tions spokesman said, "[t]here [is] a concern about the well-being
of the child. We wanted to make sure they had a proper nutri-
tional and emotional environment as well as a safe and secure envi-
ronment. A women's prison does not provide all those factors to

90 See Hewitt. supra note 17, at 95.
91 Id.
92 See Marshall, supra note 10, at 515.
9.3 See Schupak, supra note 30, at 465.
,.4 See Metzler, supra note 4, at 430 (Separating the mother and the newborn "puts in-

fants at risk of being moved frequently among caregivers and of suffering long-term emo-
tional problems as the result of separation from their mothers."). See also Muse, supra note
I (proiding an example of those who find the bond between mother and child significant
are pediatricians).

95 See LaRosa, supra note 68.
96 See Hewitt, supra note 17, at 100.
97 Id.
98 See Marshall, supra note 10, at 519.
99 See id.
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an optimum degree."10° The superintendent of the Minnesota
Correctional Facility at Shakopee, says that she "[has] a real prob-
lem with raising kids in prison. It's not a real good environment
for the child."' '

Marilyn Moses, a program director at the National Institute of
Justice, agrees with the philosophy that children should not live in
prisons, but feels that these attitudes are shortsighted.' °2 "Mothers
do not deserve special treatment, but we'd better recognize that it
is primarily women who care for kids before and after they are in-
carcerated, children have become the hidden victims."103

Other advocates whole-heartedly believe that prison nurseries
are the only rational solution. Jean Harris, a former inmate at the
Bedford Hills Correctional Facility and teacher of a parenting class
said, "Babies don't know they are in prison .... They know they
are with their mothers and that's where they want to be.""° ' Super-
intendent Elaine Lord, of the Bedford Hills facility, has discovered
that having babies in prison has brought about many changes.
"Guards and inmates alike have had to break out of conventional
roles and women who once paraded as 'tough guys' blossom."105
Providing a psychological point of view, advocate Sister Elaine
Roulet, who works at the Bedford Hills facility, says, "that the most
important years of our lives is [the] first year. The babies belong
with their mothers."'06 Eldon Vail, superintendent at McNeil Is-
land Corrections Center, heard about the prison nursery system in
New York, and went to investigate.'0 7 Vail found that "[t]he chil-
dren he saw at the prison nurseries were happy, healthy, alert and
developmentally advanced because their mothers were guided by
people who know a lot about raising kids, a skill which hopefully
transfers to the offender."' Dr. T. Berry Brazelton, a well known
pediatrician said, "women in prison, many of them struggling with
addiction, are in a position to gain from parent education classes
and also have time to lavish attention on their infants.""° In addi-

100 LaRosa, supra note 68.
101 Id.
102 See Hewitt, supra note 17, at 100.
103 See id.
104 Keep Babies In Prison, Say Advocates, NEw ORLE -S TiMES-PtCAYUNE, June 30. 1993, at

A8, available in 1993 WL 7792095.
105 New York Prison Nurseries, supra note 68, at 6B.
106 Willens, supra note 73, at 8A.
107 See Lynn Steinberg, Program For Mothers Giving Birth In Prison Aims To Help Children.

Goal Is To Halt Cycle Of Problems Leading To Crime, SFi-n E Pos-rI N'raLGENCER, Sept. 9,
1993, at Cl, available in 1993 XTL 7690314.

108 /d
1")9 Jordana Hart, Bill Lets Mothers In Prison Keep Tots, Benefits To Parent And Child Are Cited,

THm Bos-oN GLOBE, June 26 1997, at B1, available in 1997 WL 6259053.

1998]



CARDOZO WOMEN'S LAW JOURNAL

tion, Dr. Brazelton found that mothers "need their infants for their
own rehabilitation. Studies have shown that if. . . the baby [is
used] as an incentive, 50 percent or more give up their addiction
in favor of their baby."1 0

B. Alternatives to prison nurseries

Options other than prison nurseries do exist, such as placing
the child with relatives, the foster care system, or adoption. Al-
lowing children to live with their incarcerated mothers is successful
for both the mother and her child."'

Perhaps one of the easiest ways to remedy the care for a child
when their mother is incarcerated, is to have the child live with
their father. Nevertheless, only about twenty-five percent of chil-
dren with mothers in prison live with their fathers." 2 Since sev-
enty percent of the mothers in prison are single parents," 3 most
children are cared for by their grandparents. 1 4 Yet, this alterna-
tive is not always easy to implement. The case may exist where the
mother does not have any relatives who could care for the child, or
that no one is willing to take responsibility for the child." 5

Another alternative to prison nurseries is placing the child in
foster care."' Foster care involves the temporary shift of custody
from a parent to an authorized social services agency." 7 Foster
care is a frightening issue for incarcerated mothers because it can
lead to the "termination of parental rights" proceedings and
adoption. "'

Twenty-five states have "termination of parental rights" or
adoptive statutes specifically for incarcerated parents, which makes
the permanent loss of a child a reality. " Although, a state is not

1 Id.
1 See discussion infra Part Ill.A.
112 See Dowling. supra note 6. at 87.
11 3 See Metzler, supra note 4, at 429.
114 See Dowling. supra note 6. at 87.
115 See Brooks & Bahna, supra note 16, at 280.
116 See Phillip M. Genty, Protecting the Parental Rights of Incarcerated Mothers Whose Children

Are in Foster Care: Proposed Changes to New York's Termination of Parental Rights Law, 57 FoRw-
IIA.t URn. I.1. 1. 4 (1989).

117 See id.
118 See Phillip M. Gentry , Procedural Due Process Rights of Incarcerated Parents in Ter-

mination of Parental Rights Proceedings: A Fifty State Analysis, 30 J. Fx.. L 757, 762
(1992).

119 The twenty-five states are as follows: Alabama, Arizona, California, Colorado, Geor-
gia, Idaho, Iowa. Kansas, Louisiana, Mississippi, Missouri, Montana. Nevada, New Hamp-
shire, New Mexico, New York, Oklahoma, Oregon, Rhode Island, Wisconsin and Wyoming.
Furthermore, Illinois, Indiana, Maine and Tennessee, allow parental rights to be termi-
nated when certain crimes have been committed against children. See id. at 761. Whether
or not a parent loses this right upon being incarcerated depends on the state. On one end
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supposed to terminate a parent's right based on incarceration
alone, this is not strictly followed and, in fact, some states have even
demonstrated a willingness to speed up termination proceedings
in those situations involving an incarcerated parent." '

However according to the Supreme Court in Stanley v. State of
Illinois, '2 ' there does exist a fundamental right to be a parent to
one's child:

The rights to conceive and to raise one's children have been
deemed "essential," "basic civil rights of man .... ." "t is cardi-
nal with us that the custody, care and nurture of the child reside
first in the parents, whose primary function and freedom in-
clude preparation for obligations the state can neither supply
nor hinder."' 22

Furthermore, the Supreme Court held that under the Due Process
Clause of the Fourteenth Amendment, 23 a determination of "fit-
ness" must be made before a parent's rights are terminated. 24

The Supreme Court in Santosky v. Krame?'25 took its position
one step further:

The fundamental liberty interest of natural parents in the care,
custody, and management of their child is protected by the
Fourteenth Amendment, and does not evaporate simply be-
cause they have not been model parents or have lost temporary
custody of their child to the State.... When the State moves to
destroy weakened familial bonds, it must provide the parents
with fundamentally fair procedures. 26

of the spectrum, some states have held that incarceration alone is not substantial enough
for involuntary termination of parental rights. On the other hand, some state statutes
automatically terminate parental rights based solely on long-term incarceration. While still
other states merely consider incarceration as one aspect io be considered in determining
whether or not to terminate rights. See generally Carol M. Amadio & Rosemary Mulryan.
Tenninating Parental Rights of Incarcerated Parents. 6 FEB. CiIcs,%co BAR ASSOCIATION 22,
(1992).

120 See Genty. supra note 118, at 764. See aLsoJulie H. Jackson. The Loss Of Parental Rights
As A Conseq mnce Of Conviction And Inprisonment: Unintended Punishment, 6 Nv ENc.. J. ON
PRISON L 61 (1979).

121 405 U.S. 645 (1972) (finding unwed father entitled to a hearing on his fitness as a
parent before he lost custody of his children).

122 Id . at 651 (citations omitted).
123' The Due Process Clause of the Fourteenth amendment states: "[N]or shall any State

deprive any person of life, liberty, or property. without due process of law .... " U.S.
CoNs-r. amend. XIV.

12.1 See Stanley, 405 U.S. at 658
125 455 U.S. 745 (1982) (finding the Commissioner of Department of Social Services

removed children from parental custody after incidents of parental neglect, and moved for
termination of parental rights).

126 Id. at 753-54 (citation omitted).
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The Court further explained that in order to terminate a parental
right, it will apply a "clear and convincing evidence standard."' 7

Because the parents who would likely undergo these proceedings
would usually be poor, uneducated, or members of minority
groups, the Court used this heightened standard to avoid errone-
ous factual findings or judgments which were made based on cul-
tural or class bias.128  Due to the Supreme Court decisions in
Santosky and Stanley the use of factors such as the parent-child rela-
tionship, and the degree to which the parent has been rehabili-
tated in prison, are now considered by the courts.29

Although, depending on the state, incarceration may not be
the sole reason for terminating parental rights, it is still more likely
that an imprisoned parent, as opposed to the average parent, will
fall within a statutory scheme leading to the termination of her
rights. 3  Because, under many state statutes and an abundance of
case law, physical separation is grounds for termination, it is diffi-
cult for a mother to overcome this burden since separation is likely
in an incarcerated mother-child relationship.' If the "termina-
tion of parental rights" proceedings succeeds against an incarcer-
ated mother, the mother-child bond will be permanently
severed. "'3 Therefore, the holding by the Supreme Court requir-
ing states to show clear and convincing evidence before a parent's
rights can be terminated is basically the only procedural safeguard
which aims to keep the mother and child together."'

127 Id. at 769.
128 See Gent y. supra note 118, at 770.

These concerns about careless and biased fact finding apply most vividly to
incarcerated parents. Because of the emotional and practical difficulty associ-
ated with these cases, such as the prolonged physical separation, the compli-
cated feelings children may have about their parents' confinement and the
need to make special arrangements for visitation at the correctional facility, a
court may be tempted to write the prisoner off as a "bad" parent who has, by
virtue of her criminal actions, proved herself unworthy of parenthood.

Id.
129 See id. at 771.
130 SeeSeldin, supra note 7. at 20.
131 &e id.
132 See Genty, supra note 116. at 7.

133 See Santosky, 455 U.S. at 769.
Generally the state does not have to provide the parent with an attorney,
although in some states, such as New York (Family Court), the parent does have
a right to an attorney. In some states, incarcerated parents appear in termina-
tion cases only through counsel and deposition, rather than in person. Even
some states that give parents the right to appear in person often do nothing to
ensure their presence, and courts may draw inferences against parents for their
failure to appear.

Seldin, supra note 7, at 20-21.
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Another way an incarcerated mother can lose custody of her
child is through adoption if the child is not in foster care. 1 4
"[A]doption involves a state deprivation of fundamental constitu-
tional parental rights."135 This scenario typically arises when the
father has custody of the child and marries or remarries.' 36 It is
common for the new spouse to adopt the child.'1 7 In addition, a
foster parent may wish to adopt the child currently within her cus-
tody. 38 All states have statutes outlining the procedures and cir-
cumstances of this type of adoption that can take place without the
consent of one parent. 39 Furthermore, the 1981 Federal Adop-
tion Assistance and Child Welfare Act'4 0 allows a child to be
adopted by a foster parent if the child does not live with his or her
mother for a year.' 4 ' As is the case with "termination of parental
ights" proceedings, adoption will completely sever the relation-

ship between the incarcerated mother and her child. 4 -2

The above-mentioned alternatives to prison nurseries should
also be examined in relation to the economic and social costs they
bring to society. According to the warden at the Nebraska Center
for Women, there is a high level of practicality in maintaining
prison nurseries, since it costs $11,000 a year for an infant to stay
with its mother in prison, as opposed to $18,000 for a child in fos-
ter care.14 3

Societal effects also arise when a mother is incarcerated. +1

Children of inmates are more likely to commit future crimes due
to a lack of familial support. 145 In addition, many of these children
have educational and behavioral problems, and they are not given

1-3 See Genty, supra note 118, at 762.
135 Id.
I36 Se id.
137 See M.
1n See id. at 761.
1' See id. at 762. ("[Flor example, when the nonconsenting parent has had no contact

with the child and has therefore 'abandoned' the child.-).
140 42 U.S.C.A. § 671 (West, 1991).
i"' SeeTyson, sipra note 44, at 604.

Separating parents and children for long periods of time creates a severe dan-
ger that the parent will lose legal custody rights. Even if parents do not lose
legal custody of their child, incarceration often leads to a complete loss of deci-
sion-making control over their children. As the loss of involvement continues,
the problem worsens and family reunification becomes less probable.

Id.
142 See Genty, supra note 118, at 762.
143 See Hewitt, stpra note 17, at 102. See also Dowling, supra note 6, at 90.
144 See Brooks & Bahna, supra note 16, at 284.
141, See Muse, supra note I (discussing how the children of inmates themselves end tip in

prison because they do not have the requisite supervision, love and guidance).
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the requisite attention to steer them in the right direction. 46 Also,
families usually become dependent on the offered public assist-
ance programs as their source of income. 4 ' As a result, society
bears the costs of the public welfare system along with other social
services. " ' Therefore, society not only sustains the cost of the
mother but those members of her family affected by her imprison-
ment as well. 4 "

IV. EQUAL PROTECTION

If the prison nursery system is adopted, it will disproportion-
ately affect incarcerated men that are the primary caregivers of
their children. Typically, when a mother is incarcerated, the im-
pact on the family is more severe than if the father is impris-
oned.5 0 For example, if the father is in prison, the child will
typically remain with the mother, the primary caregiver.' 5 ' Re-
search shows that seventy to ninety percent of incarcerated
mothers are the sole caregivers for their children. 52 However,
treating men and women who are the primary caregivers of their
children differently might violate the equal protection clause of
the constitution.

Prison nurseries may deny incarcerated fathers the same treat-
ment as imprisoned mothers but this different treatment begins
before they even reach prison. The Sentencing Reform Act"'4 fos-
ters the disparity between men and women in relation to caring for
their children. The Sentencing Reform Act gives judges discretion
to depart downward from the sentencing guidelines when there
are mitigating circumstances. -'  Thus, female criminals benefit
disproportionately from lesser sentences as compared to male of-

tW, See Ellingstad, supra note 43. at 980-81 (Studies of child development have identified
typical antisocial behavior that results from the disruption of stable parental relationships.
This behavior includes withdraw-d by young children and delinquent or criminal behavior
among older children.").
1.17 See Brooks & Bahna, supra note 16, at 272.
I" See id. at 284.
-19 See id.

'",o See Seldin, supra note 7, at 17 ("First, women in prison are more likely to have been
caring for children before entering prison than men. Second. while only twenty-six per-
cent of incarcerated women's children remained with a continuous, primary caregiver,
sixty-one percent of incarcerated men's children remained with their mother.-).
Ir, I See Brooks & Bahna, supra note 16, at 279.
152 See Hart, supra note 109, at BI.
I 5:1 See U.S. Co-sr. amend. XIV.
11'.1 Pub. L. No. 98-473.
155r See Ilene H. Nagel & Barry L. Johnson, The Role Of Gender In A Structured Sentencing

System: Equal Treatment, Polity Choices, And The Sentencing Of Fenale Offenders tnder The United
States Senieneing Guidelines, 85 J. CRt.si. L & CRIM,%tI.oLoGv 181, 218-19 (1994).
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fenders.' When women's sentences are mitigated because of
their children, the criminal law seems to be rewarding them for
being mothers. 57 This kind of treatment is unjust to men who act
as primaly caregivers, because women will ultimately serve less
time, and thus be reunited with their children faster than men
would be. 5

Women sentenced to serve their time in prisons equipped
with nurseries, allows the mother to remain with the child, which
hclps to alleiate the harshness of her sentence. Plus, women in
these programs enjoy special privileges.I59 For example, mothers
are not locked down at night so they can tend to their babies, and
mothers are required to take parenting classes that educate them
on how to care for their child.t ' However, an imprisoned father
would not be able to live with his baby, nor enjoy these unique
privileges since the prison nurseries are for mothers only.

Therefore, because the sentencing guidelines are already be-
ing enforced and prison nurseries are not.yet widespread, this in-
herently different treatment of similarly situated men and women
should be considered before instituting prison nursery systems
everywhere. These nurseries that serve women only could exacer-
bate the already unfair treatment between men and women when
men are the primary caregivers.

Of course, the counter argument to this equal protection issue
is simply that seventy to ninety percent of incarcerated mothers are
the primary caregivers for their children, and thus, the ten to thirty
percent of incarcerated fathers who are affected is not large
enough to produce any sort of societal impact."' In addition, men
and women are not similarly situated in the context of prisons.""'
Vomen have always been given inadequate and unequal senrices in

prison as compared to men.' In Klinger v. Dep't of Corrections,'"'

I-,* See id. at 217-18 (in fiscal year 1992. for example 44.8% of female drug offenders
received dow lward departures for substantial assistance, compared to just 28.1% of male
drug offenders. The fiscal year 1991 data reveal a similar pattern, although the gender
difference is not quite as marked.').
1.,7 Ser id. at 208. See also United States v. Berlier, 948 F.2d 1093. 1096 (9th Cir. 1991)

(finding the efforts to keep the family together did not warrant a downward departure. In
this case the court's decision to not depart downmard primarily centered on the fact that
the father uts being sentenced to prison and not the mother. Thus, the mother could
cointinte to care for the children).

58 See Nagel &Johnson, supra note 155, at 218.
'c59 See Dowling, supra note 6, at 87.
1i ;o See id, see also discussion supra Part III.A-B.
Ifil See Hart, supra note 109, at BI.
162 See McDonald, supra note 8, at 520.
1 '* S.e id. at 545.
1"1.' 31 F.3d 727 (8th Cir. 1994). cert denied. 115 S. Ct. 1177 (1995).
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the eighth circuit held that there was no violation of equal protec-
tion where female prisoners received inferior programs as com-
pared to male prisoners because the two were not similarly situated
when it came to prison programs and services. Therefore, it is pos-
sible to have separate but equal facilities for men and women. 16 5

Another argument rebutting the equal protection violation be-
tween men and women is that imprisoned men actually see their
children more often than imprisoned women.'66 This is because
the non-imprisoned spouse can bring the child to visit the incarcer-
ated father, while an incarcerated mother usually relies on the state
welfare agencies to arrange visits.' 6 7 Thus, prison nurseries may
help eliminate the equal protection violations that already exist,
not necessarily create new ones.

Adopting a prison nursery system not only affects men who are
the primary caregivers, but those incarcerated women who do not
have children, and those whose children are too old for the nurs-
ery. Traditionally, there are few women prisons." Thus, prison
nurseries will most likely be integrated into an existing women's
facility rather than becoming its own separate entity.16 9 As a result,
inmates in the same prison will be treated differently. While the
incarcerated mothers are required to attend parenting classes,' 70

the other women in the facility may not have the same opportunity
because they do not have a baby in prison with them. In addition,
some mothers at the Nebraska Correctional Facility are not locked
down at night, so that they may care for their baby.17 ' Again, this
unfairly benefits those women with their babies in prison and dis-
advantages those who do not have their child with them or do not
have children at all. Because more than 80 percent of incarcerated

I r, See Stephen J. Schulhofer, The Feminist Challenge In Criminal Law, 143 U. PA. L Rv.
2151, 2205 (1995).

It makes little sense to deny women programs they do want (like courses in
child rearing and prenatal care) just because such programs are not offered to
or demanded by men. Inmate needs and preferences are one helpful measure
of the kinds of services that should be offered .... Preparation forjobs and the
enhancement of marketable skills should be priorities. Yet effective pursuit of
these goals will sometimes require different programs for the women.

Id.
166 See Seldin, supra note 7, at 17 (finding that in 1983, 70% of prisoners are fathers,

while only 19% are mothers).
167 hen the mother is imprisoned the child is usually in state custody. Therefore, the

welfare department must bring the child to see its mother. See id.
118 See Raeder, supra note 10, at 955.
169 Both The Bedford Hills Facility and The Nebraska Correctional Facility house female

inmates who do not have children in the prison nursery. Seegeneraly Hewitt, supra note 17;
Willens, supra note 73.

170 See LaRosa, supra note 68.
171 See Dowling, supra note 6, at 87.
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women are mothers, 172 the majority of female inmates will not be
afforded the same treatment. Mothers that are not permitted to
have their child in prison with them will not experience the same
perks as those mothers that do.

However, because courts may consider "extraordinary" family
circumstances when sentencing female offenders, prison nurseries
may actually help equalize sentences. United States v. Johnson,'73 is
an excellent illustration of this concept. In Johnson, the court de-
parted from the sentencing guidelines due to "extraordinary family
circumstances."-7

1 Johnson was a single parent who cared for her
three young children and two children of Johnson's institutional-
ized daughter.175 The court concluded that in order to prevent
ruining the lives of Johnson's dependents, this departure was per-
missible."'; Had there been the option of a prison nursery, John-
son may have been sentenced to prison with her child or children
and thus would have received a sentence more akin to her co-de-
fendant's. Therefore, the court's departure from the sentencing
guidelines based on motherhood unfairly discriminates against
other similarly situated female defendants, and disproportionately
sentences women who do not have children. By instituting prison
nurseries, these mothers can be sentenced to more time in prison
without disnrpting the child's life.

CONCLUSION

Children can offer humanity to an otherise tense and hostile
environment. Mothers can tend to their child's needs by having
others oversee the relationship and intervene to teach them the
right way to care for the child. Prison nurseries help the psyche
and progress of the mother and offer a sense of stability for the
child. Children should not be punished for the crimes of their
mother. A criminal justice system which advocates and implements
prison nurseries will ultimately ease the pain caused by incarcera-
tion for the child and better prepare the mother for life outside
the prison walls.

Prison nurseries are still a relatively new concept. The crimi-
nal justice system, as a whole, needs to seriously consider where its
implementation will be most beneficial and where it will not be.

172 See Brooks & Bahna, supra note 16. at 271.
17- 964 F.2d 124 (2d Cir. 1992) (granting different sentences to two female co-defend-

ants because one of the women had children).
17-1 It at 128-29. See discussion supra Part 11.
175 SreJohnson, 964 F.2d at 1-9.
1761 See id.
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Prison nurseries may provide some of the answers plaguing our so-
ciety and it just may be the necessary solution to keep our justice
system working.

Nicole S. Mauskopf


