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ABORTION AND REPRODUCTIVE RIGHTS

Elizabeth S. Scott, Surrogacy and the Politics of Commodification, 72 LAW &

CONTEMP. PROBS. 109 (2009).

The development of surrogacy has raised political and legal questions about

the morality of this new reproductive technology. Early opponents of surrogacy

voiced concerns during the 1980s Baby M case, in which the practice produced a
moral panic about the commercialization of reproduction as it threatened traditional

understandings of family and motherhood. Concerns about the social and political
meaning of surrogacy have eased as many of the harms of moral panic did not

come true, advances in in-vitro fertilization have promoted the use of gestational

surrogacy, and women's groups have dropped their opposition to the procedure.
The author acknowledges that the moral question of whether commercial surrogacy

devalues children and women in intangible ways remains unsettled, as people have
differing personal views of the benefits and consequences of the practice. Despite

the uncertainty surrounding this developing technology, lawmakers should utilize a
pragmatic approach-as opposed to outright opposition-to regulate surrogacy and

minimize potential harms.

Linda C. Fentiman, In the Name of Fetal Protection: Why American
Prosecutors Pursue Pregnant Drug Users (and Other Countries Don 't), 18 COLUM.

J. GENDER & L. 647 (2009).

Recently, American prosecutors have brought greater numbers of criminal

prosecutions against pregnant women for fetal harm allegedly caused by drug use.
During the 1980s, these prosecutions increased in light of media attention given to

the "crack epidemic" in the United States. More recently, the rise in prosecutions

of pregnant women is partially due to prosecutors' interests in re-election, because
these prosecutions highlight their positions in favor of family values, and fighting

drugs and alcohol. Additionally, unlike other Western countries such as France and

Canada, the United States appoints local prosecutors and tends to be more

religiously motivated, thereby giving prosecutors greater liberty to prosecute

pregnant women in certain areas of the country, particularly where they can appeal

to local constituents' religious zeal. Despite these prosecutions, fetal harm

continues to occur, which suggests that providing increased access to drug

treatment and healthcare could be a more effective means of achieving the
prevention, deterrence, and greater safety goals of criminal law.

[Vol. 16:573
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Sarah Runels, Note, Informed Consent Laws and the Constitution: Balancing
State Interests with a Physician's First Amendment Rights and a Woman 's Due

Process Rights, 26 J. CONTEMP. HEALTH L. & POL'Y 185 (2009).

Physicians in the United States must obtain informed consent for abortions,

but some states require heightened informed consent that requires physicians to
explain to a patient not only the medical risks of an abortion, but also the
psychological and moral risks. Pro-choice and pro-life groups have debated the
constitutionality of these laws, including possible First Amendment violations from
a physician's perspective, as well as the Due Process implications from a patient's

perspective in light of prior decisions on permissible restrictions on state regulation
of abortions. An outline of the use, existence and implications of these heightened
informed consent requirements provides a background for analyzing the
constitutional challenges to these provisions. Additionally, case law on the
constitutionality of informed consent provisions reveals the constitutional
challenges that may be brought against the obstacles to procuring an abortion. The
author concludes that the case of Planned Parenthood v. Rounds, an Eighth Circuit
case upholding a South Dakota law allowing physicians to use heightened informed
consent provisions, was incorrectly decided in light of binding precedent and
constitutional challenges.

Colleen Neary, Note, Hall v. Nalco Co.: Protection for Women Unable to

Conceive Naturally, 40 U. TOL. L. REV. 1021 (2009).

While infertile women face hardship due to their inability to conceive

naturally, they also confront difficulties with employers who refuse to provide them
with healthcare coverage for impregnation procedures, and who even terminate
them for taking time off to have these procedures performed. Both fertile and
infertile female professionals were overjoyed when Congress created an
Amendment to Title VII of the Civil Rights Act known as the Pregnancy
Discrimination Act ("PDA"), which prohibits workplace discrimination based on
"pregnancy, childbirth, or related medical conditions." Despite the passage of the

PDA, employers still discriminate against infertile women, and some federal courts
have held that such discrimination does not violate the PDA because discrimination
related to infertility cannot be classified as discrimination based on "pregnancy,
childbirth, or related medical conditions." In Hall v. Nalco Co., the United States
Court of Appeals for the Seventh Circuit stated that an employer's firing of a
woman for absences due to infertility treatments violates the PDA because such

conduct constitutes discrimination based on a woman's childbearing abilities.
Although Hall benefited infertile women, it failed to clarify whether it also violates
the PDA for an employer to fire a male; thus, Congress must provide more

information concerning what types of infertility discrimination violates the PDA.
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B. Jessie Hill, Reproductive Rights as Health Care Rights, 18 COLUM. J.
GENDER & L. 501 (2009).

Abortion rights should be recognized as a form of health care under the rubric
of reproductive health care. As such, abortion would be viewed as a negative right
to health-a right that is free from government interference in personal decisions.
Though the United States Supreme Court has not explicitly stated that the right to
have an abortion is a negative right to health, the Court suggested so in its early
jurisprudence but has since moved away from this reasoning. The United States
should embrace recent decisions by the Canadian Supreme Court and the
Constitutional Court of South Africa, which adopted the negative right of
independent medical treatment decisions, including abortion rights, in order to
reformulate laws about reproductive health care. This viewpoint will not
necessarily increase a woman's access to reproductive health care, but will help
attack current legislation that limits reproductive rights through prohibitions on
certain methods of abortion and confusing informed consent laws.

Joanne Pedone, Filling the Void: Model Legislation for Fetal Homicide
Crimes, 43 COLuM. J.L. & SOC. PROBS. 77 (2009).

After the Supreme Court's decision in Roe v. Wade, states have adopted
legislation aimed at punishing "fetal homicide," which is the unauthorized killing
of a fetus through physical harm to the mother. By adopting the framework used in

Roe to analyze crimes against fetuses, state fetal homicide statutes are rife with
gaps and loopholes, given that punishment for assaulting the mother is the only
harm punished for assaults that result in the death of a fetus. The author argues that

fetal homicide requires a separate framework for analysis because the abortion-
oriented analysis in Roe and its statutory progeny are not adequately structured to

answer issues that arise when a criminal assault against a mother results in the

death of the fetus. The author analyzes how American society views fetal life,

particularly how abortion is often equated with homicide, and explores this

perspective's interaction with fetal homicide. Amendments to the Model Penal

Code with particularized provisions for fetal homicide would address the

deficiency of current legislation and provide a better framework for the analysis of

crimes against fetuses.

Kimberly E. Naguit, Note, The Inadequacies of Missouri Intestacy Law:

Addressing the Rights of Posthumously Conceived Children, 74 MO. L. REV. 889

(2009).

Missouri currently lacks a statutory framework to address inheritance rights

of children born by posthumous conception-the process of conceiving a child with

[Vol. 16:573
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both parent's genes, despite one parent's death before actual conception-and thus
unfairly harms these children. The Missouri courts have yet to rule on the rights of
posthumously conceived children and whether these children can inherit from a
deceased parent under the current state intestacy laws. To address concerns of
fraudulent claims and of the decedent's right to direct the disposition of his/her
estate, the Missouri legislature should adopt the 2008 amendments to the Uniform
Probate Code ("UPC"), which enhance the rights of posthumously conceived
children by requiring evidence of the decedent's intent or consent to the use of
his/her genetic material. Also, the UPC amendments require that the conception
process begin within thirty-six months, or that the birth take place within forty-five
months of the decedent's death, thereby addressing the need for a timely
distribution of the decedent's estate. Accordingly, the current Missouri statutory
scheme for intestate succession can be updated to adequately address the problems
facing posthumously conceived children by considering scientific advances in
assisted reproductive technology.

Beth A. Burkstrand-Reid, The Invisible Woman: Availability and Culpability
in Reproductive Health Jurisprudence, 81 U. COLO. L. REv. 97 (2010).

Although health is considered a liberty for all, the United States Supreme
Court has spawned various methods to deemphasize women's health and
reproductive issues by examining them under a market analysis instead of
recognizing quality of life standards and socio-economic hurdles to reproductive
health care. Under the first method, courts use the "availability tool" to determine
whether there are available alternatives to the service a woman has opted for, but
this method fails to determine whether these alternatives are truly available or safer
than the original service chosen. When the alternatives are no longer available,
courts have relied on the "culpability tool," implying that fault lies with the woman
who did not seek alternative services that may have been available to her in the

market place. By addressing the deficiencies of these tools, courts could advance
reproductive health issues, such as examining the laws that make certain types of
contraceptives unavailable to women. The author suggests that in order to ensure
that these tools are applied neutrally in reproductive health cases, courts should
factor in notions of a woman's autonomy when determining access to health
providers and procedures.

Rene Almeling, Gender and the Value of Bodily Goods: Commodification in

Egg and Sperm Donation, 72 LAW & CONTEMP. PROBS. 37 (2009).

There is a thriving legal market in the United States for the sale of female
eggs and male sperm. Yet, despite the fact that eggs and sperm are parallel bodily
goods, in that each represents half of the biological material required to create life,
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gender and sex roles help to shape the market processes behind the
commodification of egg and sperm donation. After discussing the historical
emergence of the egg and sperm market, the author uses observational data and
interviews with employees who worked at egg agencies and sperm agencies
between 2002 and 2006 to demonstrate the significant variation in the valuation of
men's bodies and women's bodies. By looking at several factors, including
compensation and the perception of egg donation as a "gift" and sperm donation as
a "job," it is clear that, generally, eggs and egg donors are valued more highly than
sperm and sperm donors. Such distinctions demonstrate how perceptions and
organizational practices are shaped by the commodification of genetic material and
how empirical investigations can help reveal underlying trends in the industry.

BIOETHICS

Lisa L. Chalidze, Misinformed Consent: Non-Medical Bases for American
Birth Recommendations as a Human Rights Issue, 54 N.Y.L. SCH. L. REV. 59
(2010).

There is an industry-wide practice in America among obstetrician-
gynecologists of giving birthing advice to pregnant women without fully disclosing
the various non-medical considerations that can, and often do, affect such advice.
Such considerations include financial rewards or disincentives for individual
doctors and the potential for legal liability resulting from a particular decision.
Providing clinical advice in this manner not only constitutes a human rights
violation under both international and American human rights norms, but may also
result in negative consequences from a practical standpoint, including a woman's
inability to make medical decisions based on informed consent, reduction of
available birthing services, and restraint of qualified non-obstetricians from
providing birthing services. Additionally, guidelines promulgated by the American
College of Obstetricians and Gynecologists-which all but preclude the majority of
women who want to deliver vaginally after previously delivering by cesarean
section-warrants concern, especially in light of its close resemblance to anti-trade
practices. Accordingly, the author suggests greater transparency through the
doctrine of informed consent, which will inform the patient of the risks involved
with natural childbirth and cesarean section, and through increased litigation to
foster greater accountability and replace the practice of defensive medicine with the
practice of good medicine.

[Vol. 16:573
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Stephanie R. Fueger, Comment, The Unexamined Life is not Worth Living...
Or Is It? Preserving the Sanctity of Human Life in American Courtrooms, 33 S.
ILL. U. L. J. 571 (2009).

Most American jurisdictions refuse to recognize the wrongful life cause of
action-a lawsuit brought by the child to recover for having been born with a
disability or developmental defect-arguing that all human life, no matter how
challenging or burdened, is always superior to nonexistence. At the same time,
most states accept wrongful birth claims, in which parents can recover for the birth
of an unwanted child, by reasoning that an increased ability to predict genetic
abnormalities and society's interest in preventing these abnormalities warrant the
imposition of liability on doctors and medical technicians. The author argues that
such acquiescence implies our society's preference for the unimpaired life and
contends that neither philosophical explanations nor economic reasoning can
support this tacit approval. The disparity in treatment of wrongful birth and

wrongful life claims ignores the love and affection disabled children bring to their
parents as well as the fact that raising a healthy child can be as financially
challenging as raising a disabled child. Courts should be able to adequately

compensate wronged plaintiffs by employing traditional negligence principles and
by limiting the focus of the analysis to whether a duty was owed and/or breached
by the defendant and if so, the appropriate amount of damages to be awarded.

Jessica D. Gabel, Probable Cause from Probable Bonds: A Genetic Tattle
Tale Based on Familial DNA, 21 HASTINGS WOMEN'S L.J. 3 (2010).

Despite the accuracy of DNA research in forensic investigations, the
constitutional challenges, bioethical matters, legal concerns, and privacy and civil
liberty issues associated with familial DNA investigations should limit its broad use
in FBI criminal investigations. Although many jurisdictions have made use of such
DNA investigations, innocent people will potentially be subjected to "genetic
surveillance;" thus, careful guidelines are needed in order to offset these potential
legal and civil liberty issues. A meticulous examination of DNA at the molecular

level, the technological advances in understanding and using DNA, and the various
methods that laboratories and agencies use to understand and apply information
from DNA highlight the controversies and sensitivities related to familial DNA
investigations. This article suggests that following strict guidelines on how to
properly inform individuals about the use of genetic information in forensic or legal

contexts can discourage the carelessness and irresponsibility associated with such
investigations. Although the use of familial DNA screening cannot be banned, a

candid and honest approach to the usage of such information will heighten public
awareness and prevent an abuse of civil liberties.
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Allyson M. Rucinski, Comment, Finding the Middle Ground: Acuna v.
Turkish and the New Jersey Supreme Court's Reaffirmation of a Doctor's Role
Under the Doctrine of Informed Consent in the Digital Age, 29 PACE L. REV. 797
(2009).

The purpose of the informed consent doctrine is to allow patients to make
educated health care decisions, but the use of the internet raises the issue of
whether a doctor's role should be different now that a "reasonable patient" is more
like an "informed consumer." The author begins by reviewing the history of the
informed consent doctrine, its development and debate over the appropriate
standard of consent, and its expansion since Roe v. Wade in that a substantially
greater level of disclosure is required for abortion cases. The progression of the
informed consent doctrine is crystallized through the recent New Jersey Supreme
Court ruling in Acuna v. Turkish, which held that doctors do not have a duty to
inform a pregnant patient of the ethical implications of abortion and is only
required to disclose medically material information. The Acuna court's reasoning
applies to all medical treatments, thus implying that informed consent only requires
a doctor to take a middle-ground approach that balances minimal disclosure with
the excessive disclosure sought out by certain jurisdictions. This approach
effectively promotes the policy issues and the principles behind the informed
consent doctrine relevant to a patient as an "informed consumer" and establishes
the level of disclosure that a doctor must provide.

Matthew Diehr, Comment, The State of Affairs Regarding Counseling for
Expectant Parents of a Child with a Disability: Do ACOG's New Practice
Guidelines Signify the Arrival of a Brave New World?, 53 ST. Louis U. L.J. 1287
(2009).

Wrongful birth and wrongful life suits are premised on the legal theory that a
child with a congenital condition would have been aborted but for a health care
provider's negligent failure to inform the parents of the disability. To shield
physicians from tort liability, the American College of Obstetricians and
Gynecologists ("ACOG") recently issued guidelines that make it a standard of care
to offer all pregnant women-not only those over the age of thirty-five-screenings
for chromosomal abnormalities such as Down syndrome. The author argues that
the defensive medicine tactics advanced by the ACOG guidelines have a negative
impact on parents' informed consent for testing and raises other concerns, such as
false positives in identifying fetuses with congenital defects. Given that a
staggering eighty to ninety percent of women who discover that their fetuses have
Down syndrome decide to undergo abortion, the ACOG's framework also
undermines the goals of the Americans with Disabilities Act and the disability
community by devaluing the lives of the disabled. State legislatures should follow

[Vol. 16:573
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Missouri statutory law and reject both wrongful birth and wrongful life actions, and
provide for prenatal counseling so parents can reach an informed decision about
carrying a fetus with a birth defect to term.

CHILDREN AND IMMIGRATION

John A. Castro, Note, Second-Class Citizens: The Schism Between

Immigration Policy and Children's Health Care, 37 HASTINGS CONST. L.Q. 199
(2009).

The current inconsistency between national immigration law and children's

health policy has deprived citizen-children of their rights because their parents are
undocumented immigrants. Given their parents' ineligibility for federal programs,

along with the persistence of anti-immigrant sentiment, these children have
effectively been excluded from programs that are available to other citizen-
children. However, the heated nature of the immigration discussion and the neglect

of citizen-children under the Obama administration's health care policy will fail to
change the status quo and result in a continued violation of the Fourteenth
Amendment. This conflict between health policy and immigration law will create a

stalemate in Congress until significant action is taken. This article encourages a
change in the collective mindset of lawmakers with regard to immigration and a
significant change in immigration policy to avoid what has developed: a group of
second-class citizens.

Marcia Zug, Deporting Grandma: Why Grandparent Deportation May Be the

Next Big Immigration Crisis and How To Solve It, 43 U.C. DAVIS L. REv. 193
(2009).

Grandparents-including immigrant grandparents-frequently raise

grandchildren who have unfit parents, and according to studies, these children

receive love in their grandparents' home that benefits the child's emotional health.
However, grandparents who are principal caregivers for their grandchildren, yet
who are also illegal immigrants, constantly fear that they will be deported due to

current United States immigration laws and leave their grandchildren without
guardians. By authorizing such deportations, the Immigration and Nationality Act
("INA") prevents illegal immigrant grandparents from caring for their
grandchildren, while providing exceptions only if they show that deportation will

cause "exceptional and extremely unusual hardship" to the immigrant's husband,
wife, child, or parent. The author argues that Congress should amend the INA so
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that grandchildren are included in the list of individuals that would endure hardship
upon an immigrant's deportation. Accordingly, this proposed amendment would
allow immigrant grandparents to successfully argue for relief from deportation
because it would be detrimental to their grandchildren, and it would prevent fewer
children from being forced into foster homes.

CHILDREN AND TEENAGERS

Clay Calvert, Sex, Cell Phones, Privacy, and The First Amendment: When
Children Become Child Pornographers and the Lolita Effect Undermines the Law,
18 COMMLAW CONSPECTUS 1 (2009).

In a communication known as "sexting," minors across the country use their
cellular phones to transmit explicit photographs. Despite this innocent attempt at
"sexual exuberance," these forwarded images can result in sexual exploitation,

embarrassment, and even death of those featured in the photograph. The harm
associated with this behavior has encouraged law enforcement officials to arrest
sexting minors for child pomography-due to the lack of other legislation under
which these individuals can be penalized-thereby labeling a careless minor as a
felonious sex-offender. This article outlines a six-point framework to guide
legislative interpretation in order to deal with issues such as the prevalence of
sexting, the harm associated with the victims of this behavior, and First
Amendment concerns. Accordingly, society can begin to appropriately punish and
prevent the harm associated with sexting by: 1) acknowledging sexting; 2)
determining whether formal legislation at the state or federal level is the correct
way of addressing this issue; 3) educating minors about the cultural emphasis on
sexuality; 4) realizing that a one-size-fits-all statute may not be the correct way to
penalize this behavior; 5) determining whether to punish the initial sending of the
cellular photograph or to target those that disseminate the information; and 6)
encouraging parents and schools to penalize sexting activity.

Jenny E. Carroll, Rethinking the Constitutional Criminal Procedure of
Juvenile Transfer Hearings: Apprendi, Adult Punishment, and Adult Process, 61
HASTINGS L.J. 175 (2009).

According to the Supreme Court, juvenile transfer hearings must be held to

determine whether a child offender should be tried in adult court, but the Court
offers no further guidance on this process. Consequently, state regulations of
juvenile transfer proceedings vary, but the significant repercussions of trying a

[Vol. 16:573
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child in adult court remain the same. Given that transferring a juvenile offender to

adult court may result in a heavier sentence, the author advocates for the

application of the Apprendi standard to juvenile transfer hearings, thus requiring a
jury to find beyond a reasonable doubt that the more severe adult court sentence is

warranted. Application of Apprendi has benefits and drawbacks: the court would

be forced to recognize the serious effects of transfer on a child's identity and

his/her future, but would require introduction of a jury into the juvenile system,

thereby using more resources and possibly blurring jurisdictional lines by

extending federal rights to the state-controlled juvenile system. Despite such

concerns, Apprendi should nonetheless be a part of transfer hearings, so as to move

toward a more rehabilitative approach for juvenile offenders, rather than

transferring them and deeming them incorrigible.

Elizabeth Bartholet, The Racial Disproportionality Movement in Child

Welfare: False Facts and Dangerous Directions, 51 ARIz. L. REv. 871 (2009).

Racial disproportionality-the allegation that black children are represented

in the foster care system at a higher rate than white children as compared to their

general population percentages-has become the central issue in the child welfare

policy arena. Relying overwhelmingly on one study to support its claim that black

and white maltreatment rates are identical, the racial disproportionality movement,
led by the Casey-CSSP Alliance, calls for solutions to reduce the rate of removal

for parental maltreatment among black children while concurrently increasing their

rate of reunification with parents. However, using research analyses which control
for a range of non-racial explanations for child welfare decision-making, the author

argues that the empirical literature indicates that blacks are not overrepresented in

the foster care system, but rather that they suffer at a significantly higher rate from

risk factors that are known predictors of child maltreatment, which result in a larger

number of maltreated black children. The debate concerning this issue has thus far

been extremely limited; the racial disproportionality movement's views garner the
predominant amount of media attention while those trying to advocate differently

have been stifled. If the movement is left unchallenged, federal funds will be

conditioned on states reducing seeming racial disparities in child welfare, a result

which will inexorably lead to what child welfare advocates want to avoid: black

children remaining in homes where they suffer further maltreatment.

Valerie Boland, Note, Courts Misinterpret "Stay Put" Provision of

Individuals with Disabilities Education Act: Did Congress Really Intend to Take

Services Away from Children with Disabilities? 57 DRAKE L. REv. 1007 (2009).

In 1975, Congress enacted the Individuals with Disabilities Education Act

("IDEA") to address the more than one million children with disabilities who were
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excluded from the public school system. Critics of the IDEA argue that federal
courts continue to misinterpret the "stay put" provision of the statute, which
safeguards the rights of children during a placement dispute, because they use plain
language analysis in order to interpret this statute. Under such an interpretation, a
court's decision changes the learning environment of disabled children, yet this
change harms children, such as those suffering from autism, who undergo severe
emotional distress if their environment is changed or their learning expectations are
altered. The author argues that judges, when interpreting this provision, need to
look beyond the plain language of the "stay put" provision and focus on Congress'
intent: to provide continuous services to disabled children. Through this
application, disabled children will maintain a stable learning environment that will
foster their growth and potential.

Stefanie Low, Comment, Improving the Education of California's Juvenile
Offenders: An Alternative to Consent Decrees, 57 UCLA L. REv. 275 (2009).

Though the rest of the nation once regarded California's juvenile justice
system as exemplary because it emphasized education and reform, the now highly
flawed institution fails to provide youth offenders with the education that they are
constitutionally guaranteed. Many lawsuits filed against agents of the California
youth justice system have resulted in consent decrees-inexpensive settlement
agreements consisting of court orders-which, though efficient, are often difficult
to implement and enforce. The Farrell v. Harper consent decree-a taxpayer
lawsuit against the California Youth Authority ("CYA") calling for overall
improvement in the educational system at juvenile reform institutions-illustrates
the disadvantages of consent decrees, in that the decree only called for two years of
compliance and did not require CYA to admit its failures. Rather than such
ineffective consent decrees, legislative reform that specifically responds to the
inadequacies of the juvenile justice system's educational program and enforces
strict and clearly detailed educational standards should be implemented. To fully
correct the problems with the California juvenile justice system, it is necessary to
couple any legislative reform with further legal measures to ensure compliance
with such newly proposed regulations and standards.

Victor I. Vieth, The Forensic Interviewer at Trial: Guidelines for the
Admission and Scope of Expert Witness Testimony Concerning an Investigative
Interview in a Case of Child Abuse, 36 WM. MITCHELL L. REv. 186 (2009).

Forensic interviewing is a new technique of interviewing a victim that
focuses on asking non-suggestive questions and truth-seeking in a neutral location.
Investigators primarily use forensic interviewing in child abuse cases to seek the
truth rather than create evidence. When courts apply the test for admissible expert
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testimony under Daubert and Kumho Tire, the technique has been held admissible

by almost every court it has been presented to. The technique can and has been

tested to prove its success, has been published and subject to criticism, is widely

accepted within the field of child protection, and requires thorough skill and unique

training of child advocates. Although the courts have accepted the technique in

general, the guidelines for forensic interviewing by lawyers and experts are not

standardized and have varied across jurisdictions. Accordingly, this article

proposes definite guidelines-such as thoroughly documenting the interview, not

relying solely on forensic evidence, continued participation of forensic interviewers

in peer review, ongoing education and awareness of updated developments and

techniques-for forensic interviewers and the attorneys who use them to ensure

that the expert testimony is admissible and can be defended in court.

Tamar R. Birckhead, Toward a Theory of Procedural Justice for Juveniles,

57 BUFF. L. REv. 1447 (2009).

Juvenile courts, which traditionally favor rehabilitation over punishment,

generally do not demand the same due process protections as criminal courts.

When juvenile courts grant heightened due process rights by, for example,

providing juveniles the right to a jury trial, they do so in exchange for treating the

defendants in a punitive, rather than rehabilitative, manner. Instead of polarizing

procedural justice and rehabilitation, courts should use due process to further

rehabilitation, as juveniles are more likely to obey the law when they perceive the

justice system to be fair and benevolent. For instance, young people are less likely

to recommit a crime when they believe they have had a fair opportunity to explain

to the court why they initially committed the crime, regardless of whether they are

ultimately convicted of that crime. This type of social science research, which

identifies juveniles' perceptions of procedural justice, should inform courts'

approaches to due process and rehabilitation.

Annette Ruth Appell, The Pre-Political Child of Child-Centered

Jurisprudence, 46 HOUS. L. REv 703 (2009).

This article addresses the legal jurisprudence of children in the United States

by exploring historical and current notions of childhood through legal and cultural

constructs. For example, in the United States, childhood is constructed through

three norms: the developmental child, the dependent child, and the private child.

Until they reach adulthood, children depend on adults and society to protect them
through laws and on private individuals who play no public role. The children's

rights movement can be compared to the feminist jurisprudence movement, where

women rallied to have the same rights as men. Society needs to take a new

approach, such as listening to children discuss what protections they desire and
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adjusting their laws accordingly, in order to give children some of the same
protections and rights as adults.

Christopher Slobogin & Mark R. Fondacaro, Juvenile Justice: The Fourth
Option, 95 IOWA L. REV. 1 (2009).

Traditionally, the American juvenile justice system follows one of three
theories in punishing juvenile offenders: the rehabilitation model, the diminished
retribution model, and a hybrid of these two models. After examining these three
legal theories, the authors present a fourth model-"individual prevention"-
aiming for deterrence at the individual level through treatment and, if necessary,
incapacitation. In addressing the assumptions that are made about youth offenders,
their level of innocence, and acceptable methods of punishment, the individual
prevention model stands to not only reduce the rate of recidivism among youth
offenders, but also ensure a truly separate justice system for juveniles.
Accordingly, the individual prevention model must be tailored to achieve its goal
with treatment options less restrictive than automatic confinement, such as
intervention, counseling, and education. Despite such a constraint on treatment
options, the individual prevention model's direct approach fits more closely with
the overall juvenile justice goals of deterrence and rehabilitation by ensuring that
they are attained without excessively punishing youth, straining families and
incurring costs to the state.

Shannon Shafron-Perez, Average Teenager or Sex Offender? Solutions to the
Legal Dilemma Caused By Sexting, 26 J. MARSHALL J. COMPUTER & INFO L. 431
(2009).

Although technology is constantly evolving, the law has failed to adequately
adapt to these developments, particularly when dealing with the criminal activities
of minors who voluntarily create and send nude text messages of themselves to
other minors, called sexting. For instance, the purpose of child pornography
statutes is to protect children from adult exploitation, yet sexting often involves
children exploiting other children. This sexting phenomenon presents a unique
problem because child pornography statutes which punish the person who is
distributing the material end up injuring the children who the statutes intended to
protect. The potential for children to be charged with child pornography indicates a
need to examine the different approaches that states have taken to deal with sexting.
In order to adequately protect children, child pornography laws should be amended
to include a misdemeanor offense that applies to children when prosecuting sexting
offenses.
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DOMESTIC VIOLENCE

Cara Cookson, Note, Confronting Our Fear: Legislating Beyond Battered
Woman Syndrome and the Law of Self Defense in Vermont, 34 VT. L. REV. 415
(2009).

Over the past several decades, many states have adopted legislation that
integrates the theory of Battered Woman Syndrome ("BWS"), which is the notion
that a woman may be driven to kill her abuser out of fear. Despite this
development, battered women on trial for killing their abusers find that they are
denied the opportunity to present evidence that conveys the reasonableness of their
actions under the law. Critics of BWS reform argue that traditional models of self-
defense do not adequately account for the many contexts in which BWS killings
take place because juries may unfairly label women defendants as "psychologically
impaired," and may confuse BWS testimony with an affirmative defense
warranting an automatic justification for murder. Instead of adopting current BWS
reform, Vermont should enact a justifiable homicide statute identifies the role that
domestic relationships play in acts of self-defense without involving any
psychological stereotypes. This change in substantive law can address critics'
concernsenabling battered women who kill their abusers to pursue a defense that
recognizes them as rational actors as opposed to psychologically impaired
individuals.

Marisa Silenzi Cianciarulo & Claudia David, Pulling The Trigger:
Separation Violence As A Basis For Refugee Protection For Battered Women, 59
AM. U. L. REv. 337 (2009).

Battered women who apply for asylum in the United States are typically
denied refugee status, as an abusive relationship does not fit within one of the five
traditionally protected grounds for asylum: race, religion, nationality, political
opinion, or membership in a particular social group. Such denials stem from a
misunderstanding of the psychology of domestic violence-specifically that of
separation violence-and with a more accurate psychological framework to view
battered women, the United States will more readily accept them as refugees.
Recognizing separation violence, in which women suffer abuse after attempting to
separate themselves from their abusive husbands, would provide ample support to
require foreign government intervention, given that most asylum-seeking women
come from countries where domestic violence is not viewed as criminal. A clearer
understanding of the psychology of battered women will also provide the legal
underpinnings of a favorable asylum decision on the theory that she has suffered
past persecution and also fears future persecution. Furthermore, in light of the
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psychological nature of battered women seeking asylum, the new social group:
Women Who Have Fled Severely Abusive Relationships should be recognized.

EDUCATION

Regina Rosenello, Note, School Integration in the Wake of Parents Involved
and Meredith, 40 RUTGERS L.J. 535 (2009).

Despite Brown v. Board of Education being decided more than fifty-four
years ago, desegregation of public school districts remains a troubling issue. For
example, in 2007, the United States Supreme Court decided Parents Involved and
Meredith, a combination of cases from Seattle, Washington, and Jefferson County,
Kentucky, where the public schools were assigning students to high schools based
on race with the purpose of maintaining racial diversity. In the Court's four-judge
plurality, governmental decisions such as assignment of school districts based on
race, without a history of racial discrimination in the county, were found to be
impermissible as a suspect classification. The author argues that instead of
maintaining school diversity through assignments based on race, students should be
assigned based on income and socioeconomic factors, given that the Supreme
Court has found that discriminating based on income status is impermissible only
when it results in the "complete depravation of a meaningful benefit." By
integrating schools based on socioeconomic factors instead of race, school districts
can retain the benefits of student body diversity while avoiding the legal issues
raised by the Supreme Court's recent decisions.

Mark Burgreen, Note, Being Neighborly in Title 20: Using the IDEA to Lend
a Helping Hand to NCLB, 43 COLUM. J.L. & SOC. PROBS. 51 (2009).

The goals of the No Child Left Behind Act ("NCLB") are to provide all
American children with an equal opportunity to have a high-quality education and
for all students to reach proficiency on state academic assessments by 2014.
Despite the NCLB's passage in 2001, educational achievement gaps still remain for
poor and minority students due to a number of factors, such as being in low-
performing schools and having less-educated parents than their middle-class peers.
To address this disparity, the author proposes incorporating provisions from the
Individuals with Disabilities Education Act to the NCLB to make meeting the twin
aims of the NCLB more attainable. Specifically, such provisions would call for
implementing individualized education programs to focus on each child's unique
needs, and give parents the right to challenge their child's program in federal court
based on the notion that parental involvement and judicial pressure will lead to
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positive change. Since Congress recently earmarked $25 billion to the nation's
public schools to spend on poor and disabled students, it is critical to assess the best

ways to reach the NCLB's goals so that these funds will not be wasted.

Harriet A. Hoder, Note, Supervising Cyberspace: A Simple Threshold for

Public School Jurisdiction over Students' Online Activity, 50 B.C. L. REv. 1563
(2009).

Traditional school speech jurisprudence limits student speech rights within

the confines of schools, but can be difficult to apply to online speech, which is why
federal and state courts have had to develop varying analyses to determine when

schools can regulate students' online speech. As a result of this inconsistency
between the courts, schools may choose what disciplinary action to take regarding
students' online conduct if they show that the action was objectively reasonable in
light of established law at the time of the violation. In order to determine the scope

of schools' jurisdiction over online speech, courts should apply the same temporal
control and supervision test that is used for in-school liability. Under this test,
schools' jurisdiction would be limited to situations where the student accesses and
shows the online speech to others within the school or creates the online speech
while under the assumed control and supervision of the school. Adoption of this

test by courts would provide more predictability in online speech cases and would
provide a clear guide as to when it is permissible for a school to regulate students'
online activity.

David B. Kopel, Pretend "Gun-Free" School Zones: A Deadly Legal Fiction,

42 CoNN. L. REv. 515 (2009).

In response to the recent spike in gun violence in schools, state lawmakers

have reacted in predominately two divergent ways. While several states have
enacted statutes that prohibit lawful gun-owners from carrying guns on school
campuses, others have passed statutes permitting "campus carry." There is a wide

range of school-zone gun policies in the United States and internationally-such as
Utah's statute which specifically authorizes licensed carrying, compared to

Thailand and Norway's active encouragement of teachers to carry guns in school
for protection against dangers such as terrorists and polar bears. By noting that

safety is reduced when dangerous people carry guns, the author argues that schools
already have sufficient safety procedures in place, and that there are alternative
policies to campus carry-including more gun control and increased security
guards and metal detectors-to ensure safety. School and state administrators

should collectively weigh these factors, along with other situation-specific
considerations, when effectuating a policy on campus carry.
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Alexis Snyder, Comment, Damned If You Don't . . Damned If You Do?
Creating Effective, Constitutionally Permissible University Sexual Harassment
Policies, 114 PENN ST. L. REV. 367 (2009).

In recent years, federal courts have struggled with striking an appropriate
balance between the free exchange of ideas on university campuses and the
requirement to protect students from harassment. The Supreme Court has
addressed the issue of free speech in elementary and secondary schools, arriving at
the conclusion that while students have First Amendment rights, they cannot
invoke the First Amendment to interfere with others' rights or the school's
educational mission; however, the Court has not addressed the matter in the context
of colleges or universities. The recent Third Circuit decision in DeJohn v. Temple
University examined Temple University's sexual harassment policy, giving other
universities guidance for writing constitutional policies by critiquing points in
Temple's policy that were overly broad and prohibited students' First Amendment
speech. Yet the Third Circuit failed to address several factors-the context of the
speech, whether a student or employee is speaking, and whether the university is
public or private-which could prove crucial in determining whether a university's
policy violates free speech rights. Nevertheless, DeJohn does not stand for the
notion that universities ought to abolish their policies altogether; rather, they must
tailor their sexual harassment policies in a manner that considers students'
constitutional rights to free speech, equal protection, and freedom from sex-based
discrimination and sexual harassment.

Diane Bang, Note, Smith v. Novato Unified School District: Free Speech
Victory or Civil Setback?, 42 LOY. L.A. L. REV. 839 (2009).

In Smith v. Novato Unified School District, the California Court of Appeal's
decision to protect the publication of a pugnaciously written high school editorial
on First Amendment grounds was made in error and at the expense of school
officials' authority. In cases such as Tinker v. Des Moines Independent Community
School District, Bethel School District No. 403 v. Fraser, the United States
Supreme Court restricted students' First Amendment rights when the speech caused
or could have caused a disruption in the educational environment, or when the
speech could have been seen as promulgated by the school. Considering Supreme
Court precedent and the standards created by the Ninth Circuit, the article at issue
in Smith about illegal immigrants should not have been protected because it
offended students, incited disorder, was in the school-sponsored newspaper, and
interfered with the school's goal to educate. However, the Court of Appeal's
interpretation of Section 48907 of the California Education Code in Smith permits
controversial and disruptive speech by high school students. The author concludes
that the California legislature must define what constitutes disruption, while giving
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deference to the school officials' decisions in order to avoid protecting offensive
expression.

Meng Lu, Not Part of the Family: U.S. Immigration Policy and Foreign

Students, 34 T. MARSHALL L. REv. 343 (2009).

While the impact of foreign students as temporary residents in the United

States is still greatly debated by scholars and policymakers, the current statutory
framework and restrictions on student visas are simultaneously making the
application process increasingly difficult for foreign students and creating possible
visa-abuse opportunities. Of the issues debated by scholars regarding foreign
students, such as the impact foreign students have on the American economy, one
of the more controversial topics is the issue of national security. Since the 1993
World Trade Center bombing, which was perpetrated by a foreigner with a student
visa, a series of legislation has been passed to tighten up national security. These
restrictions, which include strict security background checks and significant visa
delays, cause foreign students unprecedented hardships, and may deter the more
attractive foreign students. Considering that foreign students benefit the economy,
increase cultural diversity, and influence the knowledge-based economy, the United
States could possibly benefit from an immigration policy akin to that of Canada or
Australia, both of which offer foreign students easier paths to permanent residency.
While these more liberal student visa policies may not be practicable, the applicant
pool will likely be improved through more consistent, efficient and transparent
policies and procedures, which will assuage fears of visa refusal.

Leland Ware & Cara Robinson, Charters, Choice, and Resegregation, 11
DEL. L. REv. 1 (2009).

Charter schools-the product of an educational movement aimed at

improving upon traditional public schools-were originally expected to achieve
great success through the implementation of creative lesson plans and the use of

experimental teaching techniques. Since their inception, charter schools have been
controversial due to societal fears that they offer too much freedom in terms of

curricula and that the proliferation of such schools will negatively impact
desegregation efforts within the educational system. This article examines the
diversity of charter schools across the nation, focusing specifically on segregation
in Delaware charter schools as well as the direct correlation between segregated
housing patterns in metropolitan areas and failed attempts at desegregation in
nearby school districts. Studies have found that most charter schools are far less
diverse than the average public school, which leaves most minority students with
only two options: enroll in a public school where they will likely be segregated
from students of other races, or attend an inner-city charter school where the
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student population will possibly be more segregated than that of a local public
school. Though the development of charter schools has indeed undermined efforts
to diversify school systems, segregation problems will not truly be remedied until
neighborhoods themselves become more integrated and diverse.

Alexia M. Baiman, Note, Educating Special Education Students Who Have
Only Attended Private Schools: After Tom F., Who is Left With the Bill?, 71 U.
PITT. L. REv. 121 (2009).

Parents of children with disabilities have struggled for years with the
challenges presented by educating their children. While the Individuals with
Disabilities Education Act guarantees free public education for children with
learning disabilities, many parents have turned to private institutions which provide
more individualized help for their children, thereby creating a split among federal
courts as to whether a parent who unilaterally enrolls their disabled child in a
private institution is entitled to reimbursement from the school district. In its recent

decision in Board of Education v. Tom F., the United States Supreme Court
delivered a plurality opinion that made no progress in ending the debate, and
instead reinforced the courts' wide discretion in the handling of similar cases.
While some circuit courts have favored protecting school districts from the
crippling costs of private school reimbursement, other circuits have favored parents
who seek adequate education for their children. The Supreme Court should rehear
this issue and parents should be granted reimbursement when they can show that
their child's education would be inadequate at their child's public school.

Bonnie A. Kellman, Note, Tinkering with Tinker: Protecting the First
Amendment in Public Schools, 85 NOTRE DAME L. REv. 367 (2009).

In light of prior precedent on the regulation of student speech, the Supreme
Court's interpretation of the "rights of others" in determining what type of speech
may be regulated is problematic. For instance, in Tinker v. Des Moines
Independent Community School District, the Supreme Court stated that student
speech could only be regulated when it materially disrupted class work or involved
substantial disorder, or when it collided with the rights of other students to be
secure and to be let alone. The "rights of others" prong from Tinker was used in
the Ninth Circuit decision of Harper v. Poway Unified School District to allow
schools to restrict speech that struck at race, religion, and the sexual orientation of
other students. The "rights of others" prong-although its scope is not clearly
defined by the Supreme Court-should not include offensive speech because it is
contrary to First Amendment freedoms, and using a minority/majority group
distinction would be difficult to define since school demographics vary from school
to school. A more effective interpretation of this prong would suggest that student
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speech should be regulated only to the extent that it would cause physical violence

in a school setting by having school administrators analyze the history of

discrimination, violence or tension that may exist within their schools.

Leah M. Ward, Comment, Suspended on Saturday? The Constitutionality of

the Cyberbullying Act of 2007, 62 ARK. L. REv. 783 (2009).

In 2007, Arkansas enacted Act 115, allowing public schools to punish

students for "cyberbullying" if the online content causes a substantial disruption at

school even if it was created off campus. Act 115 is intended to stop students from

using electronic means to harass or intimidate peers, school administrators, and

staff. The substantial disruption standard was first used in Tinker v. Des Moines
Independent Community School District, where the United States Supreme Court

held that public schools can restrict a student's First Amendment right to free

speech if the act in question causes a substantial disruption to the school's learning

environment. Recently in Neal v. Efurd, an Arkansas court found that there was no

substantial disturbance in a cyberbullying case, but if the court had examined the

case using the four standards of substantial disturbance under Act 115-intrusion

on the education of students, inability of the students to focus, severe or repetitive

discipline, and interfering with the leaming environment of the students-the

outcome would have been different. Private tort litigation, parental supervision, or

legislative amendment of Act 115 to adequately define what constitutes a

substantial disruption are better ways to handle cyberbullying that starts off
campus.

Michael P. Pohorylo, Note, The Role of Parents Involved in the College

Admissions Process, 42 CoNN. L. REv. 693 (2009).

The United States Supreme Court's holding in Parents Involved in

Community Schools v. Seattle School District No. I could have a significant effect

on college and university race-based affirmative action policies. Currently, the

Supreme Court's ruling in Grutter v. Bollinger is still good law-wherein as long

as race is only one factor among many and each applicant is evaluated individually,

then diversity is a compelling state interest that will justify using race in the

admissions process. However, after Parents Involved, which held that a high

school admissions process that utilized a race-based tiebreaker system to determine

who could enroll in public schools violated the Equal Protection Clause, courts may

find admissions processes and policies that factor in race to be unconstitutional. In

implementing affirmative action policies that comport simultaneously with Parents
Involved and Grutter, colleges and universities should document all the alternatives

to race-based programs that they have considered, carefully research and shape

programs to meet the school's goals and needs, as well as set race-based admission
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ranges that are reasonable and productive. Since the goal of affirmative action in
the college admissions process is consistent with the Supreme Court's view of
diversity as a compelling government interest, the courts should refrain from
placing any more restrictions on these policies.

FAMILY

Neta Sazonov, Note, Expanding the Statutory Definition of "Child" in
Intestacy Law: A Just Solution for the Inheritance Difficulties Grandparent
Caregivers' Grandchildren Currently Face, 17 ELDER L.J. 401 (2010).

In a nation where non-traditional family units are increasingly common,
many grandparents are concerned that based on current intestacy statutes, any
grandchild with whom they have a parent-child relationship could be precluded
from inheriting a share of their estate. While formally adopted grandchildren may
receive a portion of their grandparent's inheritance upon death, many grandparents
do not have the financial means or energy to complete the lengthy, expensive, and
sensitive adoption process, thereby possibly leaving a grandchild with nothing
should their grandparent caregiver die without a will and should one of their
biological parents still be alive. The family maintenance system-a recently
proposed procedure first adopted in New Zealand and meant to remedy the
problems posed by the current intestacy statutes-gives courts the discretion to
allow specific family members to take from a relative's inheritance as needed to
support themselves, regardless of the content or existence of the decedent's will.
This system, however, does not correct the problem of fair distribution of assets to
grandchildren of grandparent caregivers, and might also lead to further
complications since it allows for other family members to freely request inheritance
rights. This article proposes instead to amend intestacy statutes so as to include
grandchildren who have been raised predominantly by their grandparents under the
definition of "child" so that such children may be granted equal inheritance rights
as biological or adopted children.

Daniel L. Hatcher, Collateral Children: Consequence and Illegality at the
Intersection of Foster Care and Child Support, 74 BROOK. L. REV. 1333 (2009).

Children's interests are being derailed through child support enforcement for
many low-income families because of government funding that gets rerouted to
welfare agencies. Child welfare agencies receive funding to provide foster care
services under Title IV-E of the Social Security Act, and the funding is used to
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offset the costs of foster care. These agencies impose child support obligations on
foster parents, and when the biological parents are unable to pay the recovery debt
owed to these agencies to get their children back, reunification efforts are hindered
and parental rights are sometimes terminated. The government's interest in
protecting child welfare is not served by terminating parental rights by imposing a
recovery debt before reuniting with their children, and moreover, is both a violation

of substantive Due Process rights and is a form of cruel and unusual punishment
against the parent. Child support and foster care reform that eliminates cost
recovery requirements and state-implemented discretion regarding child support

referrals are needed to ensure that families stay intact and that children directly
benefit from any payments to welfare agencies.

Laura Briggs, Somebody's Children, 2009 UTAH L. REV. 421 (2009).

A 1972 statement by the National Association of Black Social Workers
("NABSW"), which was intended to emphasize the need to keep black families

together by reuniting children with their birth parents, has long been misconstrued
as a commentary on the inadequacy of white parents' ability to relate to African-
American children. Since that time, the discussion about fixing the foster care

system has been misguidedly focused on racial matching policies, and the debate
has largely ignored the more important issue of black children being
disproportionately represented in the foster care system and less likely to be

returned to their birth parents than other children in foster care. This misguided
focus is evident in the fact that the 1994-1996 debates over the Inter-Ethnic
Placement Provisions of the Multi-Ethnic Placement Act ("MEPA-IEP") did not

address the overrepresentation of black children in foster care, and instead focused
on eradicating racial matching policies in favor of placing children of color with the
most readily available adoptive home. Liberals and feminists, who initially
opposed any policy that was designed to take children from single mothers, came to
misguidedly support Congress's passage of MEPA-IEP as a measure for racial

equality. The history of the child welfare system must be examined and NABSW's
comment analyzed in its historical context in order to understand how liberals
missed the fact that MEPA-IEP would lead to exactly what they opposed: black
children being taken away from their families.

Stephen L. Nelson et al., Snapshots of Suspects and Defendants: A

Discussion of Arrest and Prosecution Outcomes in Drug-Endangered-Children
Cases, 27 QUINNIPIAC L. REV. 837 (2009).

Over the last decade, the extremely dangerous process of manufacturing the

drug methamphetamine has increased dramatically in the United States. In

response to this growing problem, many states have enacted drug endangerment
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statutes, which make it a crime to expose children to controlled substances or to
drug distribution activities. This article presents findings of the first study to
examine how these statutes operate, how they are enforced, and how they impact
convicted individuals and their families. The study found that individuals charged
with child endangerment typically have long criminal records, no legal income, and
suffer from psychiatric disorders; and individuals convicted for endangering their
own children are the most likely to successfully complete probation; and
government agencies more frequently place drug dependent children than non-drug
dependent children in foster care. To better facilitate future research into drug
endangerment statutes, the authors recommend increasing uniformity among state
drug endangerment statutes and improving communication between state agencies
involved in enforcing the laws.

FATHERHOOD

Tia M. Young, Comment, Removing the Veil, Uncovering the Truth: A
Child's Right to Compel Disclosure of His Biological Father's Identity, 53 How.
L.J. 217 (2009).

Parental determination plays a significant role in a child's mental, emotional
and psychological development; thus, children who do not know the identity of
their father might experience difficulties in understanding their background and
identity. A mother, however, might prefer not to reveal such information in order
to distance herself from the child's father, to preserve the stability of her family if
she has had an extramarital affair, to maintain her and the child's safety, or because
she is simply uncertain about the identity of her child's father. While a child may
bring suit against a potential father in order to establish paternity, a child is left
with few options if the mother-when faced with an inquiry as to the identity of her
child's father-chooses to invoke her constitutional right to privacy. A minority of
states have already enacted statutes requiring mothers to disclose the identity of
their child's presumed father so as to minimize the number of children who rely on
the state for financial assistance, given that when such information is revealed, the
state may sue the putative father for child-care expenses. Minor children should be
granted a right of action to compel their mothers to reveal the identity of an absent
father so that the children will better understand their background and will have the
option to bring proper child support suits against their fathers.
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FEMINISM

Kathleen A. Bergin, Sexualized Advocacy: The Ascendant Backlash Against

Female Lawyers, 18 YALE J.L. & FEMINISM 191 (2006).

A minority of female lawyers rely on their sexual appearance in a sometimes-

successful effort to promote professional advancement. Female attorneys use

clothing, makeup and body language to gain a competitive advantage with clients

and in the courtroom. A majority of women believe emphasizing sex appeal is

unprofessional and risky for women, while a minority believes the usage helps

secure positive litigation outcomes in a minority of cases. Female lawyers

incorporate sexualized advocacy consciously and subconsciously in part because

sex appeal is prominent in popular culture, which blurs the lines for what modes of

behavior and appearance are appropriate for professional women. The use of

sexual advocacy should not be encouraged because it produces a backlash against

women by provoking status anxiety among men and resulting in negative

judgments and jury verdicts.

Mary Anne Case, Feminist Fundamentalism on the Frontier Between

Government and Family Responsibility for Children, 11 J. L. & FAM. STUD. 333
(2009).

Feminist fundamentalism-an unyielding commitment to the equality of

sexes-is a necessary constraint on state action which needs to be front and center

within all levels of government in the United States, including essential

government interventions into the family such as child custody and adoption
decisions. More particularly, courts should give a prospective adoptive or custodial

parent's commitment to sex equality at least as much weight as his/her commitment

to religious indoctrination, especially when that indoctrination involves female

subordination or fixed sex roles. However, courts have afforded greater respect and

deference to religious beliefs than to secular feminist ideals, apparently without

much investigation into the substance of these beliefs. Opting to employ

constitutional law instead of international human rights norms to demonstrate the
priority of, and legal basis for, feminist fundamentalism, the author argues-using

the example of Texas' attempt to remove hundreds of children from parents who

were members of the Fundamentalist Church of Jesus Christ of Latter Day Saints
("FLDS")-that courts are legally bound to take commitment or opposition to

women's equality into account when adjudicating custody battles, adoption

proceedings or other state action. If judges undervalue women's equality in the

long term and continue to underestimate the extent of harm perpetuated on

children, the legal system will fail to provide equal protection of the laws.
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GENDER AND VIOLENCE

Eric Colvin, In General, Should Excuses Be Broadly or Narrowly
Construed?: Abusive Relationships and Violent Responses: The Reorientation of
Self-Defense in Australia, 42 TEX. TECH L. REV. 339 (2009).

Criminal defenses fall into one of two schemes: justifications-conduct that
is not wrongful under specific circumstances, or excuses-conduct that is wrongful

but the defendant is not morally culpable. Traditionally, self defense is classified
as a justification, but in the context of abusive relationships eliciting violent
responses, the victim's reduced culpability may warrant an excusing classification.
Recently, many Australian jurisdictions abandoned the justification model for self
defense in order to make the defense available in cases where victims with a history
of abuse preemptively use force against their abusers. Consistent with the idea of
self defense as an excuse, reforming jurisdictions no longer use temporal
requirements for cases involving physical, sexual, and psychological abuse, or

apply objective requirements to reasonableness of the force used or right to
resistance. Ultimately, the author argues that self-defense may not fit perfectly in
either scheme of defenses, and that courts should consider the morality of the
punishment, rather than just the morality of the self-defending conduct, when
considering the appropriateness of a defense.

Erica A. Schroeder, Comment, Sounds of Prejudice: Background Music
During Victim Impact Statements, 58 KAN. L. REV. 473 (2010).

A state has a legitimate interest in offsetting the mitigating evidence the
defendant puts forward at trial by reminding the jury that the victim's death
represents an irreparable loss to society and to a particular family. In order to
effectively convey the degree of damage caused by the defendant, many
prosecutors present victim impact statements through videos about the deceased
accompanied by emotional background music. By admitting the music, courts
misapply the test articulated by the Supreme Court in Payne v. Tennessee, in which
the Court concluded that information about the victim should be barred if it is "so
unduly prejudicial that it renders the sentencing fundamentally unfair."
Background music has prejudicial impact on the emotions of the jury and their
decisions; thereby making it impossible to estimate to what degree they were
driven by empathy rather than reason in rendering their decision. The author
argues against the use of background music during sentencing hearings because it
lacks probative value and does not provide relevant information to the jury that is
not already communicated through photographs and testimony.
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GENDER BIAS

Julie C. Suk, Are Gender Stereotypes Bad for Women? Rethinking
Antidiscrimination Law and Work-Family Conflict, 110 COLUM. L. REV. 1 (2010).

Comparing the European model of maternity leave to that of the United
States helps expose many of the barriers to work-family reconciliation in this
country, thus revealing that America's avoidance of gender stereotypes can actually

undermine gender equality. After outlining the Family and Medical Leave Act and
Title VII, which prohibits discrimination on the basis of sex, the author argues that
the failure to separate family and medical leave has resulted in a costly and
burdensome medical leave system, while family leave is provided for less
generously. On the other hand, European countries, specifically France and
Sweden, have entirely separated family and medical leave and provide more

generous social welfare programs than the United States. A main force behind this
contrast is Europe's acceptance and use of gender stereotypes to reconcile the
work-family conflict, while the United State's statutory scheme reflects its tradition

of antidiscrimination. The United States should address the work-family conflict
by no longer eschewing traditional gender roles and, just as in France and Sweden,
separate family from medical leave.

Anne Bloom, To Be Real: Sexual Identity Politics in Tort Litigation, 88 N.C.
L. REv. 357 (2010).

Tort law has a significant impact on society's notions of sexuality, requiring

litigants to convince judges and juries of the "realness" and "naturalness" of their
sexual identities. The problem with this function of tort litigation is that it fails to
account for the fluidity of sexual identity in which realness is defined with
reference to daily life. The article examines a number of tort cases that raise the
question of the realness of sexual identity, showing how judges tend to incorrectly
view sexual identity as a naturally binary matter, which affects one's perceptions of
sexual identity. Instead, tort litigation ought to follow Oliver Wendell Holmes and
others in recognizing sexual identity as a series of competing narratives. Although
tort law may not be able to separate itself entirely from cultural expectations about
sexual identity, it is possible to establish a perception that is more flexible and thus
more reflective of reality.
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Alexa Welzien, Note, Life, Liberty, and the Pursuit of Parental Equality:
Florida's New Parenting Plan Remains Overshadowed by Lingering Gender Bias,
33 NOVA L. REV. 509 (2009).

Historically, state statutes modeled after the Uniform Marriage and Divorce
Act have governed child custody proceedings. This statute, which established the
well-known "best interests of the child" standard, created a significant bias in favor
of naming mothers "primary parents" and fathers "non-custodial parents." Florida
Senate Bill 2532 seeks to eliminate some of the bias encouraged by the terminology
used in the Act by eschewing the custodial/non-custodial scheme in favor of the use
of "parenting plan" terminology. Although the bill specifically states that there is
no presumption for or against either parent, some of the evaluation criteria
introduced by the statute-such as the ability to establish a homework schedule,
knowledge of the child's friends and teachers, and the parenting responsibilities of
each parent before the divorce-perpetuate a bias against awarding custody to
fathers, who generally spend less time at home with their children than mothers.
Accordingly, the author proposes that a presumption that joint physical custody
would best serve the interests of the child would help avoid the alienation of one
parent after divorce and eliminate some of the bias against the custody rights of
fathers.

David H. Kaye & Joseph L. Gastwirth, Where Have All the Women Gone?
The Gender Gap in Supreme Court Clerkships, 49 JURIMETRICS J. 411 (2009).

Almost half of all law school students are women, yet women make up only
one third of Supreme Court clerks. An analysis of this hiring statistic helps
describes the Supreme Court clerkship selection process, the pertinent policy
issues, and whether the data is simply a "random variation." The author examines
this gender gap and employs various statistical methods to determine whether
Supreme Court Justices--either collectively or individually-hire fewer women
than men with similar qualifications. The various statistical methods, although eye-
opening, are not completely reliable given that Supreme Court Justices hire at
different times, candidates engage in a natural self-selection by applying for
clerkships with certain Justices, and qualifications differ among the elite,
competitive applicants. Ultimately, these statistics merely spark curiosity, but with
additional research of the Supreme Court clerkship lottery, there can be a more
accurate and effective way to understand this data.
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HEALTH

Judith S. Stem & Claire V. Merkine, Brian L. v. Administration for

Children's Services: Ambivalence Toward Gender Identity Disorder as a Medical
Condition, 30 WOMEN'S RTS. L. REP. 566 (2009).

Gender Identity Disorder is a medical condition marked by persistent

identification with the opposite gender. Although the medical community widely
recognizes the seriousness of this disorder, American courts have been, at best,

hesitant to treat Gender Identity Disorder like other medical conditions, likely
because of prejudice against transgender individuals. For instance, in Brian L. v.
Administration for Children's Services, the New York Appellate Division for the

First Department held on procedural grounds that the Administration for Child
Services' responsibility to provide medical treatment to children in its custody did

not extend to sex reassignment surgery, despite uncontroverted medical testimony

regarding medical need for the surgery. The court's disregard for medical
testimony in Brian L. contravenes traditional judicial deference to expert medical

opinion, and shows that courts are not yet willing to treat Gender Identity Disorder
like other medical conditions. However, the authors remain optimistic that the

courts will eventually recognize the medical seriousness of Gender Identity
Disorder.

HUMAN RIGHTS

Mykola Sorochinsky, Prosecuting Torturers, Protecting "Child Molesters":

Toward a Power Balance Model of Criminal Process for International Human

Rights Law, 31 MICH. J. INT'L L. 157 (2009).

This article focuses on the difficulties in two areas of developing human

rights law-victim's rights and holding others accountable for violating human
rights-which are both analyzed through the lens of Herbert Packer's models of

due process in a criminal context. The Packer's models include the due process
model, which holds the rights of an accused individual in higher regard than

efficiency in criminal procedure, and the crime control model, which promotes
efficiency in the sanctioning of an individual. The result of the analysis under these

two models shows that while intemational human rights means adopted prior to

1970 were based under the due process model, by the late 1970's the human rights
efforts shifted to "penal punitivism," and by the 1980's the focus shifted to justice
for victims. The trouble with this trend is that international support for victims has
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effectively reduced due process for criminal defendants, as evidenced by many
military agents who are protected by impunity though they have violated criminal
defendants' human rights. Accordingly, the proposed power balance model will
best address this issue because it seeks to balance the rights of both the victim and
criminal defendant by protecting international due process, as well as by promoting
vigorous prosecution to offset states' allegiance to criminal offenders.

LGBT RIGHTS

Ellen A. Jenkins, Comment, Taking the Square Peg Out of the Round Hole:
Addressing the Misclassification of Transgender Asylum Seekers, 40 GOLDEN GATE
U. L. REv. 67 (2009).

The author argues that the immigration system should expand the definition
of "particular social group" to recognize transgender applicants seeking asylum in
the United States. Although the Ninth Circuit expanded the definition to include
"gay men with female sexual identities," the definition fails to encompass all
transgender individuals. For instance, the limited definition mistakenly links
sexual preference and gender identity, forcing many transgender applicants to
embrace membership in another social group-homosexual-in which they may
not identify themselves. For example, the current immigration system, as well as
the "imputed gay theory," where homosexuality is attributed by the persecutor
rather than the asylum seeker, fail to protect an individual applicant persecuted for
exhibiting gender traits outside of cultural norms, which is distinct from
persecution for sexual preference. Therefore, in order to protect all transgender
individuals and not force them into other categories, the Board of Immigration
Appeals and federal courts of appeals need to adopt transgender identity as a
distinct "particular social group" for purposes of asylum.

Sarah E. Valentine, Traditional Advocacy for Nontraditional Youth:
Rethinking Best Interest for the Queer Child, 2008 MICH. ST. L. REv. 1053 (2008).

Unjust biases against those who do not conform to "typical" gender roles
have devastating effects on queer children involved in the legal system, given that
the lawyers representing such children are often negatively influenced by society's
discriminatory perception of non-heterosexual individuals. Accordingly, some
attorneys allow their own personal prejudices and beliefs to shape their efforts to
represent the "best interests" of their young clients-often supplanting the child's
beliefs with the attorney's own judgment, which sometimes leads to extremely
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harmful results for these children who are already the targets of so much
intolerance. A disproportionately high number of queer youth are involved in the
justice system, often as a consequence of their inability to escape to any "safe
haven" in the face of persecution in their school, home and social lives. Compared
to the rest of the youth population, queer children face an enormous amount of

hostility within the legal system, and thus, it is imperative that the lawyers fully
support their clients' identity and position, as well as provide individualized efforts
that particularly address the needs of their clients without further subjecting them to
discrimination, isolation, and homophobic treatment. This article stresses the
importance of providing queer children with traditional representation and
advocacy in order to ensure that their constitutional rights are thoroughly
protected-a goal that might be achieved through the implementation of a model

statute requiring that attorneys who represent queer children provide them with the
same traditional advocacy as they would an adult.

Allen E. Shoenberger, Alternative Visions of the Family: The European

Constitutional Perception of Family Law: Comparison with American

Jurisprudence, 18 TRANSNAT'L L. & CONTEMP. PROBS. 419 (2009).

The changing structure of the family in the United States has necessitated a

change in family law jurisprudence. Analyzing the decisions of the European
Court of Human Rights ("ECHR") in the area of family law could provide a useful

tool for United States courts when deciding same-sex marriage cases, as well as
same-sex divorce and custody issues. For example, the ECHR has recognized the
right to marry between a transsexual and a person of the transsexual's original
gender, whereas United States courts have rarely addressed the issue, except for an

Ohio court ruling that denied a marriage license for a transsexual. The ECHR has
not defined what specifically constitutes a family, but affords legal protection to
individuals who function as a family unit by living together. In considering a

family by looking at actions taken, the ECHR protects and encourages the
formation of self-defined family units, as opposed to handicapping or demeaning
them.

Kevin Schwin, Toward a Plain Meaning Approach to Analyzing Title VII.

Employment Discrimination Protection of Transsexuals, 57 CLEV. ST. L. REv. 645
(2009).

Title VII prohibits employment discrimination because of sex, but when it

comes to transsexuals-individuals who do not identify with the sex that they were
assigned at birth-federal courts have not developed a consistent way of defining
sex. As a result, in order to determine whether transsexuals should be afforded
protection under the statute, federal courts have adopted one of three approaches:
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congressional intent, sex stereotyping and plain language. The problem with the
congressional intent approach is that there is a lack of legislative history to support
the conclusion that Congress did not intend to protect transsexuals. The sex
stereotype approach also fails because it relates to proof of causation for
discrimination, but does not determine whether transsexuals are members of a
protected class. On the other hand, the plain language approach could liberally
construe the meaning of sex, and thus incorporate transsexuals as members of a
protected class under Title VII.

Luke A. Boso, Disrupting Sexual Categories of Intimate Preference, 21
HASTINGS WOMEN'S L.J. 59 (2010).

An individual's sexual preference is more than a personal choice because it is
likely formed under the influence of institutional actors-schools, churches, peers
and the law-to the point that sexual preference becomes a form of discrimination.
Through his personal story and an analysis of the traditional modes of anti-
discrimination, the author elucidates the "disruption model," a tool to examine and
change how institutional actors emphasize the differences in individuals and create
a rubric on which to form intimate preferences. The misunderstandings of sexual
orientation, gender, and sex create value-laden labels and compel individuals to
make decisions that are biased and discriminatory because people apply known
stereotypes as a way of categorizing others. Accordingly, the disruption model
empowers individuals to make their own intimate choices and thus move away
from oppressive and inarticulate labels such as gay, woman, masculine or feminine.
The disruption model's awareness of the role of institutional actors in forming
intimate preferences not only allows individuals to make their own decisions
regarding intimate preference, but also enables them to define themselves without
being confined to preexisting categories.

Tiffany C. Graham, Exploring the Impact of the Marriage Amendments: Can
Public Employers Offer Domestic Partner Benefits to Their Gay and Lesbian
Employees?, 17 VA. J. SOC. POL'Y & L. 83 (2009).

Of the thirty states that passed state constitutional amendments prohibiting
the creation and recognition of same-sex marriage, eighteen states further preclude
creation and recognition of civil unions, domestic partnerships, or any legal status
for unmarried people that would be similar to a traditional marriage. The author
contends that public employers may discover that one of the unintended
consequences of such restrictions is the loss of ability to offer gay and lesbian
employees domestic partner benefits. Controversy over domestic partner benefits
might subject public employers to lawsuits claiming that an offer of benefits to the
domestic partners by their employers constitutes recognition of a domestic legal
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union other than marriage, which would violate the marriage amendments. In

addressing this issue, courts should interpret the marriage amendments narrowly by

deciphering the voter intent behind them as determined by the historical context in
which the amendments were passed, such as whether voters intended to strip public

employers of their ability to offer domestic partner benefits. Further, plain

language analysis of many of these amendments should result in the conclusion that

partner benefit regimes remain valid under state law because the only status

designation covering a gay or lesbian relationship that is prohibited by the

amendments is the one that mimics marriage.

Gustavo Oliveira, Note, Cook v. Gates and Witt. v. Department of the Air

Force: Judicial Deference and the Future of Don't Ask Don't Tell, 64 U. MIAMI L.
REv. 397 (2009).

The Department of Defense's "Don't Ask, Don't Tell, Don't Pursue, Don't

Harass" ("DADT") policy-purportedly designed to protect gays in the military

while simultaneously preserving the military's effectiveness and national

security-should be repealed by Congress since it is unlikely to be successfully

challenged in the courts on constitutional grounds. For instance, although both the

First and Ninth Circuit Courts of Appeals agree that addressing DADT's

constitutionality requires a heightened level of scrutiny, both courts' decisions

reflect how difficult pursuing the repeal of DADT through judicial channels has

been and will continue to be. In Cook v. Gates, the First Circuit maintained judicial

deference to the military; while the Ninth Circuit, in Witt v. Department of the Air

Force, did not clearly address the issue of homosexual rights in the military

context. Considering the growing support for open homosexual service from the

public and military personnel, and the military's reluctance to enforce DADT

during times of conflict, the military's rationale for DADT-that presence of open

homosexuals in the military would create an unacceptable risk to the standards of

the military-simply does not stand. If President Barack Obama continues to push

for repeal, he is likely to pursue this change through Congress, which is best suited
to engage in a more well-rounded analysis of DADT and consider the testimony of

military leaders both in opposition and in support of DADT.

Joseph A. Roy, Note, Non-Traditional Activism: Using Shareholder

Proposals to Urge LGBT Non-Discrimination Protection, 74 BROOK. L. REv. 1513
(2009).

Members of the Lesbian Gay Bisexual Transgender ("LGBT") community

are using their power as corporate shareholders to fight discrimination based on

sexual orientation and gender identity. These shareholders have begun submitting
proposals to prohibit discrimination on the grounds of sexual orientation and
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gender identity to their corporations, expecting that shareholders will have an
opportunity to vote on them. To block these proposals from going to shareholder
vote, the corporations have claimed that non-discrimination policies impact the
daily operation of companies and are therefore outside of shareholders' control.
However, in reality, LGBT discrimination affects the culture of a corporation, not
only its daily business operation. Accordingly, neither the Securities and Exchange
Commission nor the courts should allow corporations to exclude non-
discrimination proposals from shareholder vote.

MARRIAGE

Shahar Lifshitz, Married Against Their Will? Toward a Pluralist Regulation
of Spousal Relationships, 66 WASH. & LEE L. REv. 1565 (2009).

Historically, courts and legislators have been split on the construction of the
rights of unmarried cohabitants. Liberals argue that the values of individual choice,
freedom, and privacy favor treating unmarried cohabitants as having the same
rights as married couples, while conservatives argue that the institution of marriage
is special and unique and confers benefits peculiar to the moral and social
characteristics of that union. The rights of cohabitants are unique and separate
from those of married couples, but current law does not treat their rights as distinct
from both married couples and individuals. Given that few laws identify the
particular rights of unmarried cohabitants, the author proposes a pluralist approach,
which consists of identifying unmarried cohabitants as a unique group with its own
liberties and rights, and balancing both liberal and conservative interests by
affording them specific rights in addition to their rights as individuals, without
encroaching on the rights reserved for those in formalized unions. The article also
offers insight into how the proposed framework could be applied to same-sex
marriages, covenant marriages, and secular regulation of religious marriages
through its similar-but-separate approach.

Zvi H. Triger, The Gendered Racial Formation: Foreign Men, "Our"
Women, and the Law, 30 WoMEN'S RTS. L. REP. 479 (2009).

Despite the widespread ban on anti-miscegenation laws both nationally and
internationally, Israel is one of the few places that prohibits interfaith marriage.
Israel maintains this ban by assigning exclusivity to Jewish religious law over
marriage and divorce, while eschewing civil marriage provisions, thereby making
Jewish marriage the only way to have a recognized marriage in the country. This

[Vol. 16:573



2010] ANNOTATED LEGAL BIBLIOGRAPHY ON GENDER 607

article reviews the cultural and religious roots of this ban, the contemporary laws
and their effects, as well as the reasons why the ban on interracial interfaith
marriage is still in place in Israel. Notably, there exists a cultural taboo of Jewish
women with non-Jewish partners, yet Jewish men with non-Jewish women is less
frowned upon, thereby demonstrating the social inequality between sexes and the
inequality as to marriage across religions. Despite the cultural and religious
arguments for maintaining the ban on interfaith marriages, interfaith marriage
should be accepted in Israel in order to combat the gender inequality that this
seemingly facially gender neutral law creates, and because its intended purpose-
providing for greater procreation of Jews-is not being achieved.

Stephanie B. Hoffman, Note, Behind Closed Doors: Impotence Trials and the
Trans-Historical Right to Marital Privacy, 89 B.U. L. REV. 1725 (2009).

Annulment-meaning the separation or divorce of one's marriage-was
essentially unheard of in eighteenth-century England. Yet, one of the few
provisions for nullification of a marriage under common law allowed the wife to
claim that her husband was impotent In order to build a case for impotence, trials
were held where the wife would go before a judge and introduce evidence of her
husband's impotence. Consequently, these trials became a popular public spectacle
as scandalous material was published and nearly pornographic details were
revealed about a couple's "marital bedroom" during impotency trials. The author
contends that the history of England's impotency trials provides insight as to how
the privacy doctrine has evolved from a common law form, which enabled the
public to get a very intimate view into a couple's "martial bedroom," to the privacy
laws in the United States, where the "marital bedroom" is viewed as sacrosanct.

PARENTING

Brittany Nilson, Note, Yearning For Zion Ranch Raid: Lowering the
Standard of Prooffor the Termination of Parental Rights, 75 BROOK. L. REv. 305
(2009).

The author discusses the recent seizure of children from the Yearning for
Zion Ranch to show the benefits and potential constitutional issues in treating
closed communities as a legal family for purposes of terminating parental custody.
Parental rights for the care, custody, and religious upbringing of one's children are
fundamental rights within the First and Fourteenth Amendments; therefore, the
government must provide Due Process protections before terminating parental
custody. Due Process requires a "clear and convincing" standard of proof-where
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the facts asserted by the State are "highly probably true"-for all parental
termination proceedings. Parents' religious beliefs do not play a direct role in
termination proceedings, but may be considered in determining whether a child is

abused or neglected, especially when a pervasive belief system of a community
threatens child welfare. As shown by the case of the Yearning for Zion Ranch, a
lower burden of proof for the termination of parental fights and treatment of such
closed communities as a single legal family is necessary in order to protect children
from abuse in situations where community-wide religious beliefs otherwise excuse
it.

Lauren S. Douglass, Avoiding Conflict at Home When There Is Conflict
Abroad. Military Child Custody and Visitation, 43 FAM. L.Q. 349 (2009).

Parents who serve in the military often face complicated custody battles when
their child's custody arrangement is changed while they are away on active duty.
Although a parent on active duty can request to postpone proceedings that alter the
custody arrangement under the federal Servicemembers Civil Relief Act, lack of
familiarity with the law tends to result in denial or misapplication of the stay. A

judge may conclude that serving the child's best interest in a custody arrangement
outweighs the federal protection for servicemembers and denies them, even as the
primary caregivers, custody upon their return from military service. Kansas
introduced a new statute-Kan. Stat. Ann. § 60-1630-to protect a
servicemember's ability to regain custody by placing the burden on non-deployed
parents to show that returning the child to the servicemember would be contrary to

the child's best interest. While the legislation is helpful, the author argues that laws
should more clearly define military parents' rights since these are often unclear,
educate military parents of these rights, and encourage military parents to take
preventative measures to avoid legal custody battles upon their return.

Vivek S. Sankaran, Parens Patriae Run Amuck: The Child Welfare System's
Disregard for the Constitutional Rights of Nonoffending Parents, 82 TEMP. L. REV.
55 (2009).

Since the right of parenthood is reinforced by history and the Constitution,
federal courts are wary of stripping parents of that right without proof of their
unfitness. Juvenile courts lack procedural safeguards preventing the elimination of
a non-offending parent's custodial and legal rights simply because the other parent
was deemed unfit, thereby leaving the non-offending parent with the burden of
proving suitability. This presumption of unsuitability unconstitutionally disregards
the rights of one parent under the doctrine of parens patriae-that the government
must be regarded as the legal protector of a child-when such interference by the
court is unnecessary and may strain the relationship between the parent and child.
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Differing state approaches emphasize the foster care system, waste public funds

and injure the familial bond, instead of honoring parental rights and achieving an
ideal balance that gives deference to the willing non-offending parent. Such a

balance would entail a shared responsibility between the court and the fit parent,
while keeping open the possibility of reinstating the offending parent's rights.

Jane A. Jackson, Comment, Interpreting Ne Exeat Rights as Rights of

Custody: The United States Supreme Court's Chance to Advance the Purposes of

the Hague Convention on International Child Abduction, 84 TUL. L. REv. 195
(2009).

The Hague Convention on International Abduction prevents parents from
violating custody orders by taking children to other countries with a more

sympathetic forum. The Convention's intentionally vague definition of "rights of
custody" have led to a federal circuit split as to whether a ne exeat right-which
requires consent of both parents for a child to be removed from his or her country
of residence-constitutes a right of custody. The author examines United States
circuit and foreign cases surrounding this specific issue and argues that Abbott v.

Abbott-a decision recently granted certiorari by the Supreme Court-should
follow the Eleventh Circuit and hold that ne exeat rights constitute rights of
custody. Such a holding would not only resolve the conflict between federal
courts, but also lead to a more uniform interpretation of the Convention amongst

the international community, and further the purpose of the Convention to respect
the custody rights of other member states. Given the serious concerns that
international child abduction poses, an official statement by the Permanent Bureau
clarifying the meaning of rights of custody is also needed for effective
implementation of the Convention's procedures.

RACE AND GENDER

Isaac Unah, Choosing Those Who Will Die: The Effect of Race, Gender, and

Law in Prosecutorial Decision to Seek the Death Penalty in Durham County, North
Carolina, 15 MICH. J. RACE & L. 135 (2009).

Despite the Supreme Court precedent in Gregg v. Georgia-a case that is

meant to protect against arbitrariness and discrimination by the prosecution and
jury in death penalty decision-making-the unfettered discretion afforded to the

prosecution in death penalty cases has created many systematic dangers in the

United States. The study in this article-which focuses on Durham County, North

Carolina because of its racial diversity and its relatively average number of death
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penalty prosecutions-found that the race and gender of the victim and defendant
appear to have significant effects on the prosecution's decision to seek the death
penalty. Specifically, the study found that the odds of receiving a death sentence
were 4.3 times greater in white-victim cases than in black-victim cases, and this
statistic was used in the Supreme Court case of McClesky v. Kemp as evidence of
vast prosecutorial discretion that results in the introduction of extra-legal
considerations such as race or gender. Yet, the McClesky Court found that
although the study shows that there is a likelihood of discrimination, there must be
a stronger showing of discriminatory intent by the prosecutor. It is vital that
policymakers create more stringent sentence recommendations that will lower the
amount of discretion prosecutors have and further encourage prosecutors to channel
their discretion away from these extra-legal factors, such as the race and gender of
the defendant and victim.

Colin Miller, Dismissed with Prejudice: Why Application of the Anti-Jury
Impeachment Rule to Allegations of Racial, Religious, or Other Bias Violates the
Right to Present a Defense, 61 BAYLOR L. REv. 872 (2009).

Federal courts may prohibit jurors from impeaching their verdicts with
evidence of the juror's racial or religious bias against a defendant under Federal
Rules of Evidence 606(b). Constitutional challenges to such applications of Rule
606(b) are generally rejected pursuant to Tanner v. United States, where the
Supreme Court held that jury impeachment concerning a juror's use of illegal
substances and falling asleep during trial did not violate the petitioner's Sixth
Amendment right to a competent jury. Rule 606(b) originates from the early
common law English Mansfield's Rule, in which courts disallowed jurors from
testifying against their own verdict, on the basis that a juror testifying against
himself or herself is presumably an unreliable witness. The author argues that
interpreting Rule 606(b) to preclude jurors from impeaching their testimony when
bias exists violates a criminal defendant's right to present a defense to an impartial
jury. The right to an impartial jury establishes the foundation of a defendant's Due
Process and the application of Rule 606(b) should be deemed unconstitutional.

Damien G. Scott, Comment, Invalidating Integration: Parents Involved and
the Standards of the Convention on the Elimination of All Forms of Racial
Discrimination, 53 How L.J. 177 (2009).

The Supreme Court's recognition that the Constitution is colorblind-upheld
in Parents Involved in Community Schools v. Seattle School District-does not
conform to the anti-discriminatory goals established by the International
Convention on the Elimination of All Forms of Racial Discrimination ("CERD").
While addressing these inconsistencies, this article explores how reactionary
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colorblindness became formalized in connection with American jurisprudence, and
argues that a colorblind application of the Constitution is inappropriate since racism
remains prevalent in American society. Ratified following the atrocities of the
Holocaust, CERD aims to eliminate racial discrimination by focusing on the actual
results of discrimination, rather than the ambiguous intent behind it, in order to
measure equality. In Parents Involved, a plurality of the Court held that since the
Constitution is colorblind, Equal Protection analysis under a strict scrutiny level of
review applies to benevolent forms of racial classifications promoting integration,
thus making it difficult to take race into account in applying integration-oriented
policies. CERD standards would provide an avenue to combat de facto segregation
in the context of inferior access to education without a showing of intentional racial
discrimination.

Rhonda V. Magee, Slavery As Immigration?, 44 U.S.F. L. REv. 273 (2009).

The study of American immigration law has long been incomplete because it
fails to start at the beginning: the transatlantic importation of slaves into the United
States. The author urges immigration law scholars to study the importation of
slaves into the United States in order to advance the discussion because slavery-or
forced migration immigration-has had a lasting impact on America's immigration
law and policy in its institutionalization of a racially segmented, labor-based
immigration system. Though African slaves were forcibly brought to the United
States and immigration is traditionally seen as a voluntary act, this is an insufficient
reason to exclude slavery from the discourse and development of immigration law.
The inclusion of slavery in the immigration law discussion will bring about change
in current American immigration policy, as it will shed light on how the forced
immigration of Africans created a racial hierarchy in this country. Although there
is concern that incorporating the history of slavery under the broader umbrella of
immigration would minimize the experiences of slaves, it is more likely that such
an inclusion will illuminate the stark differences between traditional immigrants
and the plight of enslaved forced migrants, and would bring coherence to the
understanding of immigration in the United States.

RELIGION

Ryan Daniels, Note, The Gay Religion, 19 S. CAL. INTERDISC. L.J. 129
(2009).

The United States Supreme Court expanded its concept of "religion" from a

narrow definition in 1890-a belief in a relation to a Creator-to a broader one in
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United States v. Seeger and Welsh v. United States-a sincere and meaningful
belief that is held with the strength of traditional religious convictions. The author
contends that gay ideology should be termed gay religion because being gay is the
result of religious belief, as being Protestant is the result of religious belief, thus,
the enactment of laws that affect gays should account for the religious beliefs of
gays. According to William James, a Harvard psychologist and philosopher, five
characteristics are common to religious belief: the visible world's connection to a
spiritual universe, the relation with the spiritual relationship as the true end, the
importance of prayer, earnestness, and a temper of peace. Different elements of the
gay experience fall under James' five characteristics-for example, a gay man may
feel safety knowing he is not deprived of what is most genuine in the self-thereby
establishing a set of religious premises justifying the gay experience.
Consequently, if the gay experience were viewed as a religious belief, activists
would be able to rely on the Free Exercise clause of the First Amendment in
advocating for gay rights.

Erin N. East, Comment, I Object: RL UIPA as a Model for Protecting the
Conscience Rights of Religious Objectors to Same-Sex Relationships, 59 EMORY
L.J. 259 (2009).

The conflict between the rights of same-sex couples and the rights of
religious objectors highlights the shortcomings of the United States Supreme
Court's current Free Exercise jurisprudence, which relies heavily on state
legislatures to protect religious objectors to same-sex unions. In the wake of North
Coast Women's Care Medical Group v. Superior Court-where the California
Supreme Court held that the First Amendment right to the free exercise of religion
did not exempt physicians from conforming their conduct to state law even though
it posed an incidental conflict with their religious beliefs-it has become clear that
a heightened standard of scrutiny at the state level fails to balance the rights of
these two groups and protect the rights of religious objectors. The author argues
for federal protection of religious objectors through the Religious Land Use and
Institutionalized Persons Act ("RLUIPA") by providing a uniform approach and a
benefit of preempting any conflicting state law that might impose an affirmative
obligation on religious conscience. Such a comprehensive and balanced approach
would lessen the tension between advocates for gay rights and advocates for
religious liberty by covering the broadest kinds of potential claims allowed under
the Constitution. Furthermore, despite requiring a strict scrutiny analysis under the
statute, Congress can still allow courts the flexibility to consider the rights of the
same-sex couples who are adversely affected by religious exemptions.
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Moeen H. Cheema & Abdul-Rahman Mustafa, From the Hudood Ordinances

to the Protection of Women Act: Islamic Critiques of the Hudood Laws of Pakistan,

8 UCLA J. ISLAMIC & NEAR E. L. 1 (2009).

Pakistan's Hudood Ordinances-Islamic laws used to define criminal

offenses-are the subject of debate regarding the role of religion in the state,
particularly in the context of sexual offenses. Under the classification scheme of
hudood laws, hadd offenses require strict Islamic punishments and a higher burden
of proof for sexual offenses, while tazir offenses are less severe and do not require

the same standard of proof as hadd crimes; thus, sexual offenses are classified as
liable to either hadd or tazir punishment. A major criticism of the laws is that they
are extremely misogynistic, and present potential for harassment and discrimination
against women. Accordingly, in 2006, Pakistan passed the Protection of Women
Act, which seeks to address such concerns as well as human rights problems
associated with the hudood laws by calling for reform of the classification scheme
for sexual offenses and changing the standard of proof required for rape cases.

Although the Act serves as a compromise between the traditional and modem
views on Islamic laws as applied to sexual offenses, it does not provide a final

resolution on the disagreements, nor does it address the question of whether
religion is appropriate in Pakistani law and politics.

Kelli Larsen, Comment, Protecting the Children, But at What Cost?:

Emergency Removal and Religious Communities-Putting El Dorado on the Map,
42 TEX. TECH L. REV. 215 (2009).

In Texas, Child Protective Service agents responded to reports of an abusive

parent living in a cloistered religious compound by raiding the compound and
taking custody of the children of every family living there. This unusual series of
events has happened several times in the state, yet the state judiciary has

continually upheld the wide discretion of state social workers to raid religious
compounds and seize the children living there. The statutes that specifically enable
social workers to seize children in the event of an emergency are far too subjective
and open to interpretation, thereby allowing social workers' prejudices against

members of unorthodox religions to influence their decisions. As it currently
stands, the Texas Family Code allows social workers to raid religious complexes,
search the entire premises for children, and remove them all, regardless of how
many parents living in the compound were actually accused of misconduct.
Consequently, the author suggests that the statute must be amended to incorporate
more objective criteria for the emergency removal of children and to prevent the
prejudices of social workers having an influence over their actions.
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Frederic J. Bold, Jr., Comment, Vows to Collide: The Burgeoning Conflict
Between Religious Institutions and Same-Sex Marriage Antidiscrimination Laws,
158 U. PA. L. REv. 179 (2009).

This article explores the conflict between the legalization of same-sex
marriage and religious liberty that arose when New Jersey's Division of Civil
Rights held that Methodists could not deny the use of their pavilion to a lesbian
couple for a same-sex civil union ceremony. For many religious institutions, a
belief that marriage is between a man and a woman is firmly rooted in their
religious identity. Given that the federal public accommodation law contains no
religious exemptions, religious institutions could be faced with liability for not
complying with prospective same-sex antidiscrimination laws. In light of the
United States Supreme Court's holding in Employment Division, Department of
Human Resources v. Smith that the right of free exercise does not relieve an
individual of the obligation to comply with neutral, generally applicable laws,
religious institutions would likely be unsuccessful in using the Free Exercise clause
as a constitutional protection against antidiscrimination laws. Alternatively,
religious institutions could more successfully defend themselves by asserting their
right to expressive association under the First Amendment given the Supreme
Court's holding in Boy Scouts ofAmerica v. Dale that it was appropriate to defer to
an organization's view of what would impair its expression.

SAME-SEX MARRIAGE

John M. Yarwood, Note, Breaking Up is Hard to Do: Mini-DOM4 States,
Migratory Same-Sex Marriage, Divorce, and a Practical Solution to Property
Division, 89 B.U. L. REv. 1355 (2009).

In some states, married same-sex couples who end their relationships are not
able to obtain a divorce, which deprives them of such benefits as equitable division
of marital property by a court. Although some states have recognized same-sex
marriage, if a married same-sex couple moves to a state with a law declaring the
illegality of same-sex marriage, this state may refuse to grant the couple a divorce
because it would be improperly accepting the validity of the couple's marriage.
State laws that proclaim the illegality of same-sex marriage are known as Mini-
Defense of Marriage Acts ("Mini-DOMAs"), which, like the federal DOMA, state
that the word "marriage" is defined as a union between one man and one woman,
thereby prohibiting states from regarding any other unions as marriage. To address
this, states prohibiting same-sex marriage should adopt Chapter Six of the
American Law Institute Principles-which assists cohabiting heterosexual couples
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divide their property-in order to divide same-sex married couples' shared
property without having to accept the legality of same-sex marriage. If states
forbidding same-sex marriage do not adopt Chapter Six, they must find alternative

means to assist same-sex married couples in dividing their property without
recognizing the validity of same-sex marriage, such as allowing courts to use

contract theories on the division of property for unmarried cohabiting couples.

Mathias Mrschel, Germany's Life Partnerships: Separate and Unequal?, 16

CoLuM. J. EuR. L. 37 (2010).

Contrary to the expectations of many gay rights advocates, the European
Court of Justice's ("ECJ") ruling in Maruko v. Versorgungsanstalt der deutschen
Buhnen did not motivate all European Union countries to grant same-sex life

partners the same privileges as married persons. In Maruko, Mr. Maruko, a
homosexual German citizen, requested to receive survivor's benefits from a
pension policy belonging to his deceased life partner, but was denied by the
insurance company dispensing the pension policy because the benefits were
reserved for surviving spouses in heterosexual marriages. Upon reaching the ECJ,

the court ruled that it was discrimination to provide a person in a heterosexual
marriage with survivor's benefits yet fail to provide the same benefits to a person in

a homosexual life partnership. However, the author asserts that the ECJ might have
made a mistake by remanding Maruko back to the local German court because the
legal implication allowed European Union countries to reach varying conclusions
relating to the equivalence between homosexual life partnerships and heterosexual
marriages, rather than concluding that both institutions stand on equal footing. In

the aftermath of Maruko, not all members of the European Union are treating
marriages and life partnerships as equivalent institutions to heterosexual marriage;
thus, it would be wiser for gay rights supporters to advocate for same-sex marriage
given that some countries may never view life partnerships as equal.

Matthew J. Skinner, Comment, To Harm, to Victimize, and to Destroy: The

Ugly Reason Why the Chambers Majority Opinion Was So Right, 72 ALB. L. REV.

825 (2009).

This article focuses on the historic case Chambers v. Ormiston in which the

Supreme Court of Rhode Island first addressed the issue of state-sanctioned same-

sex marriages. In a three-to-two split, the court determined that it did not have the
appropriate jurisdiction to hear a divorce petition filed by a same-sex couple
married in Massachusetts three years prior as the court found that this form of

marriage was not contemplated in the creation of the family court. In reaching its

decision, the court looked to the definitions of marriage presented during the time
period in which the original family court was created in 1961, a time in which
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homosexuals were under attack by both society and the government in Rhode
Island. Justice Robinson should not have utilized this definition of marriage from
1961 without first addressing the historical context in which it was adopted because
the uncomplicated definition intentionally marginalized the gay population. The
definition of marriage adopted in 1961 was far too skewed by society's hateful
mindset towards homosexuals to be legitimately used today, and the court could
have come to a similar result by adopting a definition of marriage from a different,
more relevant, time period.

Kathryn J. Harvey, Note, The Rights of Divorced Lesbians: Interstate
Recognition of Child Custody Judgments in the Context of Same-Sex Divorce, 78
FORDHAM. L. REV. 1379 (2009).

The author examines the tension between the Defense of Marriage Act
("DOMA"), which does not require states to recognize other states' final judgments
that arise from same-sex unions, and the Parental Kidnapping Prevention Act
("PKPA"), which requires states to recognize other states' custody orders as final
judgments and accord them full faith and credit. Although the Full Faith and Credit
Clause does not mandate that states enforce marriages legalized in other states, the
clause forces states to recognize divorce orders and other final court judgments.
Recognition of child custody judgments, however, is complicated by the same-sex
marriage debate because many states that do not recognize same-sex marriages will
not recognize same-sex divorces or child custody agreements from other states.
Read broadly, the DOMA's language repeals the PKPA in the context of same-sex
marriage dissolution and custody judgments because such judgments arise out of
state same-sex marriage law. In order to promote the best interests of the child and
legal reciprocity, states must recognize other states' same-sex divorces and child
custody judgments.

Michael A. Helfand, The Usual Suspect Classification: Criminal, Aliens and
the Future of Same-Sex Marriage, 12 U. PA. J. CONST. L. 1 (2009).

Generally, courts and scholars have defined an immutable trait as one that
cannot be changed; however, the term immutability is purely contextual and is
defined differently across various areas of law. In asylum law, immutability refers
to the same characteristics that a social group shares, whereas in equal employment
cases under Title VII, immutability refers to traits "beyond the control of the
individual" or traits that cannot be changed, such as race. In the context of the
Equal Protection Clause-a provision under the United States Constitution that
protects the minority from the majority-an immutable trait should not be defined
as a trait that cannot be changed, but rather as a trait that a person has control over.
Defining immutability in this manner in the context of same-sex marriage litigation
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would shift the focus of the courts away from whether one's sexual preference can

be changed to the question of when an individual entered into such a
"classification." However, looking at immutability under the Equal Protection

Clause in this context also poses more difficult questions that require additional
inquiry, such as when sexual orientation becomes an immutable trait-e.g. at birth,
or later on in life.

Danielle Johnson, Comment, Same-Sex Divorce in Jurisdiction: A Critical
Analysis of Chambers v. Ormiston and Why Divorce is an Incident of Marriage

that Should Be Uniformly Recognized Throughout the States, 50 SANTA CLARA L.
REV. 225 (2010).

As more same-sex couples get married in states that recognize same-sex

marriage, it will become burdensome for these couples to get divorced in states that
do not recognize same-sex marriage. Generally, marriages have been considered
valid across state jurisdictions pursuant to the Full Faith and Credit Clause of the
Constitution even if they were performed out of state, unless the marriage violates
natural law or falls under a public policy exception. Even though most state courts
take a case-by case approach to marriage recognition, since the Defense of
Marriage Act ("DOMA") of 1996 was passed, the federal government has not
recognized same-sex marriage for federal purposes. Accordingly, states have
followed suit, as in Chambers v. Ormiston, where a Rhode Island family court
declined to recognize same-sex marriage under Massachusetts' law for divorce
proceedings. In order for same-sex couples to obtain divorces in states that do not
allow same-sex marriage, the author suggests that states should at least recognize
same-sex marriage for the purpose of divorce.

SEX DISCRIMINATION

Elizabeth Roush, (Re)Entering the Workforce: A Historical Perspective on

Family Responsibilities Discrimination and the Shortcomings of Law to Remedy It,
31 WASH. U. J.L. & POL'Y 221 (2009).

In today's society, many women who break the traditional domestic mold and

venture out into the workforce fall victim to gender discrimination. Employers

assume that familial responsibilities conflict with the demands of work, and

because of this inherent conflict, women cannot be fully productive members of an
organization. The author argues that employers' flawed analysis of the traditional

care-giving role and its impact on employment has led to ineffective attempts at
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eradicating gender discrimination in the workforce. For example, strategies aimed
at requiring accommodation for those with familial responsibilities has led
employers to pre-screen job applicants to find individuals without such
responsibilities. By recognizing domestic work as an indispensible form of
employment, and by implementing legislation such as mandated leave periods or
governmental benefits for caregivers, women can obtain work outside the home
and not be defined by their roles as caregivers.

Kendra Fershee, Hollow Promises for Pregnant Students: How the
Regulations Governing Title IX Fail to Prevent Pregnancy Discrimination in
School, 43 IND. L. REV. 79 (2009).

Prior to 1970, pregnant teens were banished from school to prevent their
peers from thinking that teen pregnancy was socially acceptable. Following the
recognition that this response to pregnancy was unfair and ill-advised, Congress
passed Title IX, and the Department of Health, Education, and Welfare enacted
regulations to protect pregnant students from discrimination in schools. Despite
this progressive reform, these legislative acts failed to adequately reprimand or
educate school administrators who treated pregnant students unlawfully because
they lacked enforceable accountability measures. The author argues that revisions
to the regulations-including mandatory informational reporting requirements,
strict disciplinary measures and published administrative guidelines-are necessary
to ensure that pregnant teens receive the same educational opportunities as those
available to non-pregnant individuals. Without stronger regulations that encourage
equal opportunity education, pregnant students will continue to face discrimination
and inadequate learning environments.

Stephen F. Befort & Elizabeth C. Borer, Equitable Prescription Drug
Coverage: Preventing Sex Discrimination in Employer-Provided Health Plans, 70
LA. L. REv. 205 (2009).

Jennifer Erickson's successful Title VII discrimination lawsuit against the
Bartell Drug Company for failure to provide insurance coverage for contraceptives
was undermined when the Eighth Circuit ruled differently in Union Pacific, which
women will undoubtedly challenge given the expensive cost of contraceptives.
This article provides the background of Title VII employment and sex
discrimination and its 1978 amendment to include the Pregnancy Discrimination
Act ("PDA"), which considers the exclusion of pregnancy benefits to violate Title
VII. Currently, twenty-three states have enacted statutes requiring contraceptives
in health insurance plans, but because they are generally excluded by ERISA, an
alternative twofold approach is required to solve this dilemma. First, courts should
adopt Judge Bye's dissent in Union Pacific indicating that the PDA includes
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contraceptives as a pregnancy-related condition and that plans excluding
contraceptives demonstrate that men and women are on unequal footing. Second,
Congress should amend the Equity in Prescription Insurance and Contraceptive

Coverage Act to include a preemption clause requiring health insurance plans to
include contraceptive prescriptions.

SEX INDUSTRY

Amy Adler, Performance Anxiety: Medusa, Sex and the First Amendment, 21

YALE J.L. & HUMAN. 227 (2009).

The Supreme Court offers wide First Amendment protection to non-obscene

pornography, while relegating far less sexually explicit live erotic dance to the very
periphery of the Amendment. By viewing dancing as expressive conduct and
pornographic film as speech alone, the Court has drawn a perplexing and somewhat
inconsistent line where dancers can face greater censorship than more explicit
pornographic film. In seeking to explain the origins of this distinction, the author
argues that in the same way that the reflection of Medusa in the shield of Perseus
protected him from her direct gaze, so too does pornographic film trap the "live

monster" of a woman's body into a "pictorial space" where it exists innocuously.
Such perceptions have developed into a cultural norm where a woman's body has

become the instrument for the pornographer's speech, thereby removing the threat
associated with viewing a woman's body independently from the film. As a result,
women in pornographic film have been metaphorically stripped of their power
through the lens, while women on stage have been stripped of their power through
censorship by the Supreme Court.

William Charles Hayes, Note, "Rabbit" Hunting in the Supreme Court: The

Constitutionality of State Prohibitions of Sex Toy Sales Following Lawrence v.
Texas, 44 GA. L. REv. 245 (2009).

After the Supreme Court decided Lawrence v. Texas-wherein it overturned

the Bowers v. Hardwick decision upholding Georgia's prohibition of sodomy-

lower courts were left with nebulous precedent on which to decide the

constitutionality of sex toy legislation. The Lawrence opinion used broad language
supporting the "liberty to engage in private, intimate sexual" acts, while the dissent
criticized the majority for encompassing deviant sexual behaviors. Subsequently,
the Eleventh Circuit held that sex toy prohibitions were constitutional because
Lawrence did not create a fundamental right to sexual privacy, whereas the Fifth
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Circuit found that Lawrence's right to sexual privacy was infringed upon by Texas'
ban on the sale of sex toys. In light of the current culture war, the author agrees
with the Eleventh Circuit's reluctance to extend the vague right to sexual privacy
established in Lawrence because such judicial restraint preserves the authority of
local elected officials-as opposed to federal courts-to determine the
community's moral values. Due to this federal circuit split, states should reserve
the right to regulate sex toy sales and distribution, and courts should follow a fact-
based and Glucksberg-style "history and tradition" fundamental rights analysis in
order to find that the right to sexual privacy does not extend to sex toy sales,
thereby limiting the scope of Lawrence.

Moira Heiges, Note, From the Inside Out: Reforming State and Local
Prostitution Enforcement to Combat Sex Trafficking in the United States and
Abroad, 94 MINN. L. REV. 428 (2009).

In 2000 and 2008, Congress passed legislation aimed at combating
prostitution and sex trafficking by focusing on protecting victims of the sex trade
and deterring those who profit from it. On the contrary, state prostitution
prosecutions have focused on punishing the prostitutes themselves, not those who
may be forcing the women into prostitution, thereby frustrating the national policy
of deterring sex trafficking. Given the discrepancies between federal policy and
state law enforcement actions, the author argues that the federal government should
intervene in the enforcement of state prostitution laws. Specifically, federal
agencies should promote victim-centered enforcement that will result in more
cooperative witnesses for prosecutions of pimps and other traffickers, and engage
in "demand side" prosecution of pimps and customers, thereby attacking the
profitability of sex trafficking. With a renewed focus on the actual victims and
perpetrators of prostitution and sex trafficking, America will once again become a
model of how to best combat international sex trafficking.

Edward Castronova, Protecting Virtual Playgrounds: Children, Law, and
Play Online: Fertility and Virtual Reality, 66 WASH. & LEE L. REV. 1085 (2009).

Human sexual motivations have evolved primarily in a world devoid of
media, communications and medicine; thus, if a cave man wished to satiate his
sexual desire, his biological engine drove him either to another human, or to his
vivid imagination. Because imagination has historically proven itself to be a less
gratifying option, humans driven by an innate libido have quenched their sexual
thirst by mating with other humans, a union which, thus far, has produced a
sufficient number of humans to stave off extinction. However, with the advent of
teledildonics, realistic art and audio, immersive environments and advanced
network communication-known collectively as virtual reality ("VR")--other
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forms of sexual gratification will likely supersede the joy of ordinary intercourse,
which is the only way to produce more humans with diverse genetic makeup. As a
result, human fertility--or more broadly, human population-seems primed for a

decline. Using a self-constructed and publicly available software "toy," the author
simulates various outcomes in population levels by altering its different inputs,

such as cost of technology and rate of technological adoption, and concludes that
answers to the postulated question involving VR's affect on human population is
perhaps unanswerable, as the numerous variables involved, such as human choice,
preclude a definitive finding.

Melissa Farley, Prostitution, Trafficking, and Cultural Amnesia. What We

Must Not Know in Order to Keep the Business of Sexual Exploitation Running
Smoothly, 18 YALE J.L. & FEMINISM 109 (2006).

Prostitution, although sometimes embraced in the media and public health
policy as a profession that women voluntarily enter, is inherently dangerous for

women. The women that "choose" to enter the profession are women who, because
of their race or ethnicity, lack of education, poverty, or previous physical and
emotional harm, have few other real choices available to them. Whether
prostitution is legal, illegal or decriminalized and regardless of where it takes place,
prostitution is always characterized by a high incidence of violence against women.
While a common misconception is that legalizing prostitution will protect women,
legalizing prostitution does little to remove the inherent violence because
legalization targets the outward appearance of prostitution rather than the
conditions in which prostitutes find themselves. As a result, the author promotes
the Swedish model of decriminalizing the prostitute's selling of sex while at the
same time criminalizing the john's, pimp's and trafficker's buying of sex, which in
the two years since its creation has resulted in a fifty percent decrease in the
number of women in prostitution and a seventy-five percent decrease in the number
of men buying sex.

Jamie Iguchi, Comment, Satisfying Lawrence: The Fifth Circuit Strikes Ban

on Sex Toy Sales, 43 U.C. DAVIS L. REV. 655 (2009).

In Lawrence v. Texas, the United States Supreme Court struck down as

unconstitutional a Texas anti-sodomy law that criminalized private consensual
sexual conduct between homosexuals on grounds that it infringed on an
individual's substantive Due Process right to engage in private conduct under the
Fourteenth Amendment. The Fifth and Eleventh Circuits came up with different

conclusions regarding the constitutionality of laws banning the sale of sexual
devices, as Lawrence did not establish whether sexual privacy was a right deeply
rooted in American tradition. The Eleventh Circuit upheld an Alabama statute that



622 CARDOZO JOURNAL OF LAW & GENDER

criminalized the commercial distribution of devices designed to stimulate human

genital organs because the ban was related to the state interest of encouraging

public morality, whereas the Fifth Circuit struck down a Texas law that prohibited
the sale of sexual devices because it infringed upon private rights. The author
argues that the Fifth Circuit's interpretation of Lawrence is superior because
Lawrence's public morality rule rejects the Eleventh Circuit's holding, that the

Eleventh Circuit ruling is inconsistent with the Court's precedent in the
Contraception Cases, and lastly, that the Eleventh Circuit's decision deprives the

public of health benefits. Since the Fifth Circuit correctly noted that Lawrence did
not specify whether the right to sexual privacy was fundamental, public morality is
thus insufficient to uphold a statute that infringes upon the right to sexual privacy;

accordingly, the Supreme Court should resolve this divide among the circuits in
favor of the Fifth Circuit's rationale.

Amanda Dumey, Comment, The Sex Worker's Dilemma: Keeping

Cambodia's Sex Trafficking Law From Negating the Successes of the 100%
Condom Use Program, 16 TULSA J. COMP. & INT'L L. 215 (2009).

As a result of its booming sex trafficking industry, Cambodia has enacted the
100% Condom Use Program and the Law on Suppression of Human Trafficking
and Sexual Exploitation to address the human rights violations and the HIV and
AIDS epidemic. The author discusses the history of the sex trafficking industry in

Cambodia and proposes changes that should be made to the programs to better
protect the Cambodian people. The 100% Program mandates that sex workers use
condoms during every one of their sexual encounters and to refuse clients who do
not agree; if they fail to do so the brothel faces punishment. However, the Law on
Suppression of Human Trafficking and Sexual Exploitation criminalizes
prostitution and an array of human trafficking activities. Accordingly, the two
conflicting programs can be altered to best promote the welfare of the Cambodian
people by changing the laws to permit voluntary prostitution between consenting
adults, thereby reducing the risk of human rights violations, while also expanding
the scope of the 100% Program to require other at-risk individuals to use condoms
to combat HIV/AIDS.
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SEX OFFENDERS

Asmara M. Tekle, Safe: Restrictive Covenants and the Next Wave of Sex

Offender Legislation, 62 SMU L. REv. 1817 (2009).

Concerns for children's safety have led common interest communities to

adopt restrictive covenants to prevent convicted sex-offenders from living in these
private communities. This article discusses common law property doctrines such

as touch and concern, and prior "who" covenants-those based on a person's status
including race, ethnicity, disability, and age-to argue that general sex-offender
covenants are unreasonable. Similar to race and ethnicity restrictive covenants,
sex-offender covenants have severe public policy implications because they stem
from unsubstantiated fears in light of the empirical evidence that the child's family

or acquaintances commit more than ninety percent of sex crimes against children.

Since common interest communities are becoming increasingly common and
affordable, private covenants banning sex-offenders are an unreasonable restraint
on alienation, and will shift social costs of housing to other parts of society. The
history of racial segregation suggests that instead of imposing sweeping

restrictions, community associations should rely on more narrowly tailored
restrictions as a solution, such as placing covenants on the most dangerous sex
offenders.

Robin Morse, Note, Federalism Challenges To The Adam Walsh Act, 89 B.U.

L. REV. 1753 (2009).

In 2006, Congress passed The Adam Walsh Child Protection and Safety Act

("Adam Walsh Act"), as a means to expand the federal government's control over

federal sex offenders. The author argues that two of the newly adopted federal
controls in the Adam Walsh Act-one providing for federal civil commitment of
sexually violent predators, and another creating a new federal "failure to register"
crime for federal sex offenders-violate principles of federalism as they represent

Congress exceeding its authority under the Constitution. Regarding the civil
commitment provision, federal district courts are split on whether subjecting
federal sex offenders to further civil commitment requirements after they have

completed their prison sentences is a valid exercise of federal power under the
Commerce Clause or the Necessary and Proper Clause. Additionally, the newly

created national sex offender registration, and the penalty for failing to register with
this database, extends the federal government's control over sex offenders after
they have completed their prison terms, which raises yet further inquiry into how

tangential such regulation is to Congress' enumerated powers. Accordingly, the
Supreme Court must strike down these provisions as examples of federal power
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exceeding those enumerated in the Constitution because these provisions assume

that someone who was subject to federal custody in the past falls under federal
jurisdiction.

Kelsie Tregilgas, Comment, Sex Offender Treatment in the United States:

The Current Climate and an Unexpected Opportunity for Change, 84 TUL. L. REV.

729 (2010).

Current state sex-offender laws impose registration and community
notification requirements in an effort to prevent repeat sex offenses. However, the

author argues that notification requirements and registries are overbroad by
requiring circulation of a convicted sex offender's personal information for an

indefinite duration, even when this information does not relate to the sexual
offense. Sex-offender requirements are favored among those in the population who

are less aware of the implications of the laws, thereby making it difficult for
lawmakers to suggest reform without jeopardizing their popularity with the public.
Lawmakers should take advantage of our current economic crisis and propose a
restructuring of sex-offender laws to respond to current budgetary problems and

lower costs by reducing the extent of sex offenders' registration requirements.
Accordingly, lawmakers should create more efficient and sensible laws which will

only require sex offenders to produce information related to their criminal past, and
will continue to preserve public safety without appearing too lenient on sex-

offenders.

Laura R. Salpeter, Florida's Regulation of Child Exploitation: Senate Bill

1442, 33 NOVA L. REV. 729 (2009).

Despite state and federal legislative efforts for more stringent child
pornography and exploitation laws, most of these laws were found to be

unconstitutional under the First Amendment and the Commerce Clause. However,
in 2008, the Florida legislature rose to the challenge of creating a law that would
protect children while surviving constitutional challenges, called Senate Bill 1442

("SB 1442"). If enacted, SB 1442 will make Florida the first state to pass
legislation that will give victims both civil and criminal remedies against child
pornography possessors and distributors. The author heralds this bill as a needed

remedy for victims and a deterrent to criminals, because the bill provides for
punitive damages and greater criminal punishments against these perpetrators.
Laws compensating victims and criminalizing child exploitation, in conjunction
with educating both children and parents on this issue, would serve as the more

comprehensive solution to addressing the devastating effects of child exploitation.
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Emily Eschenbach Barker, The Adam Walsh Act: Un-Civil Commitment, 37
HASTINGS CONST. L.Q. 141 (2009).

This article reviews the constitutionality of the Commitment Provision of the
Adam Walsh Child Protection Act of 2006 that allows the federal government to
commit in a federal facility any "sexually dangerous" individual in custody of the
Bureau of Prisons, even if that person has completed his prison sentence. In
reviewing whether the Commitment Provision exceeds congressional authority, the
Eighth and Fourth Circuits reached conflicting decisions. The Eighth Circuit held
that the provision does not exceed congressional authority based on its own
precedent interpreting the Necessary and Proper and Commerce Clauses, while the
Fourth Circuit held that the Commitment Provision exceeds congressional
authority. The author agrees with the Fourth Circuit, arguing that the Commitment
Provision is unconstitutional on Due Process grounds because it does not require
the requisite burden of proof in state civil commitment schemes, which is
significant because this statute requires states to get involved in prosecuting
"sexually dangerous" individuals without providing for a probable cause hearing.
Given these concerns with constitutionality and federalism, the Commitment
Provision should be discarded in accordance with the Fourth Circuit's analysis.

Robert D. Richards & Clay Calvert, When Sex and Cell Phones Collide:
Inside the Prosecution of a Teen Sexting Case, 32 HASTINGS COMM. & ENT. L.J. 1
(2009).

After a late-night fight between eighteen-year old Philip Alpert and his
sixteen-year old girlfriend, Alpert logged onto the computer in revenge and e-
mailed nude photographs of his girlfriend-which she had previously sent him-to
dozens of people. At that moment he transitioned, under Florida law, into a
distributor of child pornography for possessing and distributing sexually explicit
images of a minor. Facing a possible lengthy prison term if convicted, Alpert-
who had just days before his crime turned eighteen-subsequently accepted a plea
deal, whereby he pled guilty to child pornography in exchange for, among other
requirements, receiving five years probation and being registered as a sex-offender
until at least the age of forty-three. The practice of exchanging explicit photos
among minors, often referred to as "sexting," has become a widespread
phenomenon that complicates any application of child pornography laws given the
harsh penalties it imposes on minors. By analyzing their complete interview with
Alpert and his lawyer, the authors critique the criminal prosecution of minors as in
the case of Alpert, which underscores how this area of law has failed to develop as
quickly as technology.
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Eric S. Janus & Emily A. Polachek, A Crooked Picture: Re-Framing the
Problem of Child Sexual Abuse, 36 WM. MITCHELL L. REV. 142 (2009).

The development of sexual predator laws-which seek to identify and
physically remove offenders from society by limiting their contact with potential
victims-arose from the feminist and conservative movements in the mid-twentieth
century along with intense media coverage portraying child sexual abusers as
deranged strangers. Society's assumptions about child sexual abuse has led to
distortions in the approaches used to prevent child sexual abuse by Congress and
state legislatures; for example, it is widely thought that the majority of child sexual
abuse is committed by strangers when in fact it is mostly committed by male family
members or other acquaintances. Legislation is largely misdirected, as it seeks to
prevent child sexual abuse by strangers and fails to allot funds to victim counseling
and research programs dedicated to determining the underlying cause of abuse;
thus, current legislation does not focus on victims and their needs, nor does it
benefit from empirical knowledge about sexual violence. Another problem with
sexual predator laws is that they focus on recidivism when studies show that repeat
offenses are low. The authors urge policymakers to adopt a public health model in
creating laws that address the root causes of child sexual abuse, rather than
focusing on the prevention of recidivism, in order to encompass all types of sexual
offenses and offenders.

Steve James, Comment, Romeo and Juliet Were Sex Offenders: An Analysis
of the Age of Consent anda Call for Reform, 78 UMKC L. REV. 241 (2009).

Although state laws establishing an age of consent and punishing statutory
rape serve an important function, they can lead to the unfair result of punishing a
teenager who is having consensual sex with another teenager in the same way that a
serial rapist or pedophile is punished. For example, at age nineteen, Frank
Rodriguez was placed on seven years probation and had his name placed on the
Texas sex offender registry under Texas' Age of Consent Law for having mutually
consensual sex with a fifteen-year old girl, whom he was dating and eventually
married. Aside from being over-inclusive, age of consent laws are gender-biased
because they punish males more harshly than females and create a sexual
preference bias by allocating harsher punishment to gay people than to straight
people. Additionally, the age of consent varies from state to state, which highlights
the arbitrariness of setting such ages given that the legality of consensual sex
between two young adults depends on the state where it takes place. The author
suggests that revisions need to be made to age of consent laws to provide
alternatives to penalties, such as the adoption of "age gap consideration" statutes,
victim cooperation requirements, and parental restraining orders.
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Kelsey Meeks Duncan, Comment, A Crime Against Common Sense: How

Louisiana's Implementation of the Adam Walsh Act Exposes the Law's Most

Significant Flaw, 84 TUL. L. REv. 429 (2009).

With the passage of the Adam Walsh Act ("AWA"), which was designed to

increase uniformity among state sex offender registries, some states are requiring
individuals convicted of non-violent and non-predatory crimes to register as sex

offenders. Specifically, Louisiana takes a broad definitional approach to the term
"sex offender" and includes the state's sodomy statute on a list of crimes that

require registration as a sex offender. A majority of individuals in Louisiana who

are forced to register after having been convicted under the state's sodomy law are

African-American women who were arrested for soliciting undercover officers for

oral or anal sex. Given that the purpose of the AWA is to increase protection for

children from predators, it would seem that by punishing non-predatory individuals

who have not engaged in or attempted to engage in sexual acts with children,

Louisiana's implementation of the AWA has exceeded the statute's intended scope.

To remedy the problem and ensure that the protection of children remains the
principle focus of the AWA, Louisiana should remove the state's sodomy law from

the list of crimes that require registration.

SEXUAL ABUSE

Andrew T. Erwin, Note, Avoiding Another Eldorado: Balancing Parental

Liberty and the Risk of Error with Governmental Interest in the Well-Being of

Children in Complex Cases of Child Removal, 51 WM. & MARY L. REv. 1197
(2009).

The Fundamental Latter Day Saints ("FLDS") is a religious sect that resides

in isolated communities where polygamy is widespread and child abuse and

statutory rape sometimes go unacknowledged by state authorities. This behavior

has garnered national attention and several state authorities have conducted "raids"

in the communities in order to and stop abuse and rape of children. Due to the

FLDS' "code of silence," evidence of abuse and thus evidence necessary for

temporary removal is often difficult to produce. Inconsistencies in states' policies,

evidentiary standards and methods of enforcement have led to a federal circuit split

in the requisite standard used for the temporary removal of children-though most

hold that removal should be allowed regardless of whether the state finds that there
is sufficient time to obtain judicial authorization. The author urges the United

States Supreme Court to adopt a concrete standard for removal that abides by Due

Process considerations and delicately balances parental liberty, the risk of error,
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and the government's parens patriae interest in the health and welfare of children
for temporary, emergency child removal.

Kimberly Y. Chin, Note, "Minute and Separate": Considering the
Admissibility of Videotaped Forensic Interviews in Child Sexual Abuse Cases After
Crawford and Davis, 30 B.C. THIRD WORLD L.J. 67 (2010).

In Crawford v. Washington, the Supreme Court held that out-of-court
statements are testimonial in nature, and therefore not admissible evidence in a
criminal trial, if they are made in preparation for trial. This poses a major obstacle
for prosecuting child sexual abuse crimes because these cases often rely on out-of-
court statements made by young victims, who are generally deemed legally
unavailable to testify at trial. To overcome this challenge, law enforcement
officials and child advocates have attempted to ensure the reliability of children's
out-of-court statements by videotaping interviews and conducting forensic
interviews to provide evidence of the honesty of the children's statements.
However, federal and state courts still reject the statements as testimonial on the
grounds that the videotapes and forensic interviews were prepared precisely as
evidence for a potential trial. Rather than exclude this evidence entirely, courts
should approach videotaped and forensic interviews as "minute and separate
assertions," thereby enabling courts to redact parts of the interviews that are
testimonial in nature, and preserve the remaining portions for trial.

Leonid Feller, The Jurisdictional Entrapment Defense: An Analytic
Framework For Claims of Manufactured Jurisdiction in Child Exploitation
Prosecutions, 98 KY. L.J. 103 (2009).

The federalization of criminal law has focused most recently on crimes
exploiting children, including child pornography, interstate travel for the purpose of
having sex with minors, and child prostitution. In order to have the necessary
jurisdiction, federal agents have increasingly used manufactured jurisdiction-first
observed in United States v. Archer-whereby agents achieve the necessary
jurisdiction requirements through contrived actions of an agent. Circuit courts have
dealt with claims of manufactured jurisdiction by listing it as a defense that falls
within entrapment, violation of due process, or the defense that an element of a
federal statute has not been met, thereby removing federal jurisdiction.
Accordingly, this article reviews recent case law to explore various means by
which agents could avoid manufactured jurisdiction defenses in the context of
undercover operations to discover and prosecute crimes exploiting children. An
example of a guideline that agents should follow is to create storefronts accessible
to any individual, rather than pursuing undercover sting operations against a single
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individual; this strategy would make agents less susceptible to claims of
manufactured jurisdiction, which may lead to less convictions being reversed.

Robin Fretwell Wilson, Sex Play in Virtual Worlds, 66 WASH. & LEE L. REV.
1127 (2009).

The Internet contains websites that permit "virtual sex" whereby individuals
use avatars to engage in sexual acts onscreen enabled by software that allows for
such graphic animations. While creators of these websites impose access
restrictions on children, such as requiring a user to create an account and enter a
valid birth date, these internal screenings are not very effective. The author
explores the risks that can arise when children enter into virtual worlds meant for
adults, and examines whether sex play with children in this online context is a
crime. Putting aside difficult First Amendment questions, there are a number of
state law crimes against children-such as indecent liberties-that do not require
an adult to make contact or be in the presence of a child, thus suggesting that sex
play with a child can be criminally prosecuted even when he or she is ignorant of
the child's age. Considering that virtual sex is becoming increasingly life-like, it is
important to protect children from sex play on the Internet because similar to other

forms of sexual exploitation and abuse, it may distort children's sexual identities
and corrupt their innocence.

SOCIAL CLASS

Michelle J. Anderson, Legal Education, Reform, Diversity, and Access to
Justice, 61 RUTGERS L. REV. 1011 (2009).

Minority students without the financial means to enroll in an LSAT
preparation course often receive poor scores and cannot enroll in law school, which

subsequently leaves underprivileged communities without legal representation
because minority lawyers tend to specialize in serving these communities' legal
needs. Books that address proposed law school reforms, such as the MacCrate
report, fail to consider increasing the number of minority law students so that
disadvantaged individuals will eventually have greater access to lawyers who desire
to serve them. Accordingly, the author asserts that law schools can increase
minority enrollment by adopting programs similar to the Pipeline Program at

CUNY School of Law, which gives students who would typically be rejected from
the school a chance to re-take the LSAT, to improve their reading and writing
skills, and to have the opportunity to enroll in the law school if they excel. The
increased minority enrollment achieved by the Pipeline Program not only helps to
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increase the number of attorneys that provide legal services to the impoverished,
but also contributes to decreasing the white character of the legal profession.
Although it has increased the diversity of its student body, CUNY has still not
admitted enough minority students and should consider employing methods used
by medical schools to enhance minority enrollment-such as providing an MCAT
review course that includes underprivileged applicants-to achieve this goal.

Iris Halpern, Rape, Incest, and Harper Lee's To Kill a Mockingbird: On
Alabama's Legal Construction of Gender and Sexuality in the Context of Racial
Subordination, 18 COLUM. J. GENDER & L. 743 (2009).

In her novel To Kill a Mockingbird, Harper Lee explores the interrelation
between sexism, the patriarchal hierarchy and the law, along with their impact on
Alabama's historic struggle with racism. Through her characters, Lee discusses the
role sexual behavior plays-mainly compulsory heterosexuality and female sexual
subordination-in shaping and enforcing other social classifications. By discussing
how both black and white women were rarely "raped" according to the legal and
societal concepts of the crime, Lee critiques the Southern legal institution's ban on
miscegenation and adjudication of rape, which excluded marital rape and incest. In
doing so, Southern courts and legislatures created and enforced repressive
conditions that reasserted racial, gender and class stratification, before and during
segregation. Lee's depiction of race, gender and sexuality as interconnected and
evolving concepts provides a sense of hope that racism is only sustainable through
the manipulation of cultural norms and legal regulations.

WOMEN'S RIGHTS

Stephanie Palo, Note, Still Citizens After Marriage: Exploring Violations Of

Women's Nationality Rights, 30 WOMEN'S RTS. L. REP. 673 (2009).

Currently, 185 countries are signatories to The Convention on the
Elimination of All Forms of Discrimination Against Women ("CEDAW"), an
international treaty designed to prohibit the distinction, exclusion or restriction of
women that impairs women's exercise of fundamental human rights. Article 9 of
CEDAW states that female citizens of member states have the same rights of
nationality as male citizens, yet numerous signatory governments violate this
provision by recognizing nationality based solely on marital issues, resulting in
women who marry alien men losing their nationality of origin, or upon divorce
losing their nationality of residence, which potentially results in women who lack
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the internationally recognized fundamental right to national citizenship. Twenty-
two states have made reservations to Article 9 of CEDAW, citing its conflict with

long standing cultural traditions-such as the Sharia Laws of Islamic States-yet
the author argues that the international community should not allow the notion of
cultural relativism to render CEDAW meaningless. By critically examining the
reservations of these states, the international community can expose the extent to
which the goals of CEDAW are compromised by such reservations and hopefully
lend a voice to women without citizenship rights due to discriminatory cultural or
religious traditions. One need only look at recent case law from Botswana,
Canada, and Kenya-such as Dow v. Attorney General of Botswana-to
understand the harsh environment women face when attempting to assert their
rights to nationality.

Laura E. Lucas, Note, Does Gender Specificity in Constitutions Matter?, 20
DUKE J. COMP. & INT'L L. 133 (2009).

Women's protection clauses are incorporated into national constitutions in
order to protect women's equality. However, these clauses cannot be solely relied
upon to support the advancement of women's legal success; they must become part
of a larger scheme including proper enforcement, court accessibility, support
groups and a general avoidance of gender stereotypes. For instance, in Canada and
Colombia, the clauses focus on women's equality in general, rights in the
workplace, suffrage rights, affirmative action, and social guarantees regarding
education and domestic violence. These clauses help demonstrate the drafters'
intent to move in a positive direction resulting in increased protection of women

citizens. In order to bolster the assurance of gender equality, drafters should use
clear, administrable language and a framework that will move away from relying
on stereotypes.

Martha Chamallas, Unpacking Emotional Distress: Sexual Exploitation,

Reproductive Harm, and Fundamental Rights, 44 WAKE FOREST L. REv. 1109
(2009).

The Third Restatement of Torts: Liability for Physical and Emotional Harm

should be extended to offer protection to women's sexual integrity and
reproduction in the tort of negligent infliction of emotional distress. To do so,
courts generally must broaden the duty of liability offered by the Restatement §
46(b)-which establishes a duty of care through either contract or an independent
duty-and thereby extend the duty of care to scenarios that encompass issues of
sexual autonomy and reproduction. Section 46(b) focuses on the distress that
results from abusive human relationships, similar to the concerns present in the
content of intentional infliction of emotional distress. The author reviews several
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cases including sexual abuse cases in both the workplace and outside the
workplace, as well as cases arising in the reproductive capacity such as negligence
by physicians, fertility clinics, and hospitals, to demonstrate why this change
should be adopted in tort law. These two areas deserve additional protection as
they are significant constitutional interests, and strict scrutiny should be applied to
private actions addressing violations of these deeply private interests.

Alda Facio & Martha I. Morgan, Equity or Equality for Women?
Understanding CEDA W's Equality Principles, 60 ALA. L. REv. 1133 (2009).

The term "equity" has been used in various countries instead of "equality" in
regards to women's international human rights. The United Nations' Convention
on the Elimination of All Forms of Discrimination Against Women ("CEDAW")
has stressed the importance of using "equality" instead of "equity," as these terms
are not synonymous in the effort to eliminate discrimination against women. While
the term "equity" is used to ensure that both men and women are given treatment
according to their needs, it does not put men and women on equal footing, and the
term is often used in order to circumvent formal equality for women. CEDAW
obliges member nations to acknowledge women's rights, to provide conditions for
women to enjoy those rights, to set up tools that deter violations of those rights, and
provide for redress. Although there are laws and policies that exist to provide
women with greater opportunities, women still do not have the same opportunities
that men have in all aspects of life, such as employment, educational, and political
opportunities.

Danielle Keats Citron, Law's Expressive Value in Combating Cyber Gender
Harassment, 108 MICH. L. REv. 373 (2009).

Society's trivialization of cyber gender harassment towards women is a grave
problem that often precludes women from taking a more active role in the cyber
world and is an area of the law that remains overlooked. Because so few people
recognize this type of harassment to be harmful, many women bear the pain on
their own and sacrifice their virtual identity and online lives by either concealing
that they are females or avoiding any online activity whatsoever. Therefore, federal
cyber civil rights should be changed and further developed in order to classify
cyber gender harassment as a form of gender discrimination. As a result, online
harassment would become socially recognized as a civil rights violation. This
recognition would enable women to confidently claim their place as equals in the
cyber world.
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WORKPLACE DISCRIMINATION AND HARASSMENT

Ann C. McGinley, Harassment of Sex(y) Workers: Applying Title VII to
Sexualized Industries, 18 YALE J.L. & FEMINISM 65 (2006).

While part of the job of women working in a highly sexualized occupation, or

"bad girl" profession, is exposure to occasionally aggressive patrons and the
requirement to accentuate their bodies, they also engage in "emotional labor" by
listening and caring about the patrons-a type of "good girl" behavior. In
evaluating occupations of this nature in regards to Title VII sexual discrimination
suits, whether against customers or employers, some commentators have argued
that women either waive or voluntarily assume the risks while engaging in such

behavior. The author argues that these approaches are not justified, supporting his
contention through a detailed analysis of the occupations of a blackjack dealer, a
casino cocktail waitress, an exotic dancer, and a legal brothel prostitute. All four
professions embody elements of sexuality along with emotional labor that is
inversely proportional to their sexual content, such that the definition and
application of sexual harassment varies and makes it difficult to determine the
professions that are eligible for Title VII protection. Even in a sexualized work

environment, certain behavior can constitute a Title VII violation, and a fact-finder
in such a case should not make a determination based on a biased good girl/bad girl
mentality, but rather should consider the relevant factors that might lead a woman
to choose such a career.

Ishra Solieman, Note, Born Osama: Muslim-American Employment
Discrimination, 51 ARIZ. L. REv. 1069 (2009).

Title VII of the Civil Rights Act of 1964 creates protected classes-such as
prohibiting employment discrimination against individuals based on their religious
and national origins-but Muslim-Americans often find themselves unable to
recover for discrimination in the workplace. Despite Title VII, discrimination
continues to occur as the result of employers' subtle discriminatory treatment of
these employees. The author focuses on discrimination suits involving an
employer's discriminatory pretext or mixed-motive for firing a Muslim-American
employee, and finds that there is a relatively low burden afforded to employers in

defending these allegations, which usually only requires a non-discriminatory
explanation for the employee's treatment. Employees are also often unable to
produce direct evidence, which is problematic because courts are generally
unwilling to hold an employer liable for discrimination on the basis of indirect or
circumstantial evidence. Instead of focusing on an employer's intent- which is
the source of the evidentiary and procedural issues in discrimination suits-courts
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ought to impose stronger presumptions against employers and consider the totality
of the circumstances, thus enabling courts to recognize even subtle discrimination
against Muslim-Americans and hold employers liable for their actions.

Bill Ong Hing, Institutional Racism, ICE Raids, and Immigration Reform, 44
U.S.F. L. REV. 307 (2009).

In addition to the serious constitutional violations committed during their
course, U.S. Immigration and Customs Enforcement ("ICE") raids have had
traumatic effects on children, families, and communities. However, what makes
ICE raids and other Border Patrol operations even more egregious is their
disproportional focus on people of color, especially Latinos and occasionally
Asians. This institutional racism-protected under a guise of semantics whereby
Mexicans, Latinos, or Chinese simply become "illegal immigrants"-calls for a
bottom-up reform of ICE raids in particular, and immigration policies in general.
Recognizing that reform is desperately needed in order to quell this variety of
racism, the author suggests possible remedies, including a more generous visa
policy and fairer border policy, while simultaneously arguing that the approaches
suggested by other critics, including tweaking employer-focused sanctions and
more humane raids, will not gain much traction in the battle against institutional
racism. Ultimately, this problem must be recognized and the United States'
immigration laws and enforcement policies must be totally revamped if there is to
be any success in eliminating the taint this racial bias causes.

E. Ashley Paynter, Note, Defining Disparate Treatment Under the Pregnancy
Discrimination Act: Hall v. Nalco Co., What to do When You Are In a Class of
Your Own, 43 IND. L. REV. 207 (2009).

Federal courts' current interpretations of the Pregnancy Discrimination Act
("PDA") has failed to assist women who undergo in-vitro fertilization ("IFV") in
an attempt to become pregnant. In 1978, Congress amended Title VII to include
pregnant women as a protected class under the PDA, recognizing that women are
the only people who can bear children but did not explicitly address the status of
those women who are merely attempting to become pregnant. The author examines
a recent Seventh Circuit decision, Hall v. Nalco Co., which held that women who
are absent from work due to IFV treatment fall under the PDA's scope. Despite
this decision, courts continue to rely on a "similarly situated" standard for
determining disparate treatment, even though there is no other group with which to
compare these women to. Courts should instead adopt an "analytical connection"
standard which scrutinizes the particular case's facts because the results would
likely be more commensurate with Congress' intent in creating the PDA.
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Erin Percy, Note, Hall v. Nalco Co.: Redefining Feminine Infertility, 70 LA.
L. REv. 353 (2009).

In Hall v. Nalco Co., the Seventh Circuit held that discrimination against a

female employee for receiving fertility treatments was a viable claim under the
Pregnancy Discrimination Act of 1978 ("PDA"). The circuit courts are split as to
whether the PDA's protection of "related medical conditions" also extends to in-
vitro fertilization treatments undergone by women who are attempting to become
pregnant. Rather than determining whether infertile women who seek fertility

treatments are a protected class under the PDA, the author argues that the Seventh
Circuit avoided this question and redefined fertility based on a woman's "child
bearing capacity," thereby wrongly reversing summary judgment in favor of the
employer, Nalco. The Second and Eighth Circuits have also addressed the PDA
and infertility treatment debate and held that the issue to be resolved is the
woman's potential to conceive, and not the treatment that she has received. By

focusing on the treatment Hall received, the Seventh Circuit erred in reaching a
decision contrary to the Second and Eighth Circuits, thereby broadening the scope
of the PDA.

Teresa M. Abney, Note, Working Women Seeking Infertility Treatments:

Does the ADA or Title VII Offer Any Protection?, 58 DRAKE L. REv. 259 (2009).

Each year, many families face the challenge of balancing infertility

treatments with their work lives, with some women suffering adverse employment
actions, such as denial of coverage for infertility treatments and wrongful
termination. A recent Supreme Court decision in Bragdon v. Abbot-holding that
reproduction is a major life activity-and the 2008 Amendments to the American
with Disabilities Act ("ADA") have made it likely that the ADA protects women
claiming discrimination against their employers for taking time off to receive
infertility treatments. However, there exists a split among the circuit courts as to
whether infertility is a "related medical condition" under the Pregnancy
Discrimination Act ("PDA"). While the Second and Eighth Circuits have rejected
claims that infertility is a "related medical condition," the Seventh Circuit held that
women who suffer adverse employment action as a result of seeking infertility
treatments are protected under the PDA. The article concludes, based on statutory
and case law, that women seeking pregnancy discrimination claims as a result of
their decision to take time off should be protected under the ADA and the PDA
because infertility is a major life activity.




