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INTRODUCTION

Tariffs in the United States, or taxes placed on goods imported from other
countries, stem from the second statute ever passed by the United States Congress.'
The original list of tariffs, passed in 1789, was brief; it included a few dozen goods
such as a 7.5 percent tariff on all leather gloves. 2 While negotiating these rates
with Congress, Secretary of the Treasury Alexander Hamilton outlined the purpose
behind these duties, focusing on protecting domestic manufacturers while
providing an additional source of income for the federal government. 3 These
purposes remain the essential reasons why the United States and many other
countries impose tariffs today.4

Since the original tariffs established in 1789, the United States has
substantially expanded its list of tariff rates to nearly nine thousand product
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I See An Act for Laying a Duty on Goods, Wares, and Merchandises Imported into the United
States, ch. 2, § 1, 1st Cong. (1789) [hereinafter Act for Laying a Duty on Goods], available at
http://memory.loc.gov/cgi-bin/ampage?collld=llsl&fileName=001 /llsl001.db&recNum=147.

2 Id
3 See ALEXANDER HAMILTON, THE REPORT ON THE SUBJECT OF MANUFACTURES (1791),

reprinted in 10 THE PAPERS OF ALEXANDER HAMILTON 230, 296-97 (Harold C. Syrett & Jacob E.
Cooke eds., 1966). In this 1791 report to Congress, Hamilton outlined the goals of tariffs stating:

Protecting duties-or duties on those foreign articles which are the rivals of the domestic
ones [are] intended to be encouraged. Duties of this Nature evidently amount to a virtual
bounty on the domestic fabrics since by enhancing the charges on foreign Articles, they
enable the National Manufacturers to undersell all their foreign Competitors. . . . [I]t has
the additional recommendat[ion] of being a resource of revenue. Indeed, all the duties
imposed on imported articles, though with an exclusive view to Revenue, have the effect
in Contemplation, and except where they fall on raw materials wear a beneficent aspect
towards the manufactures of the Country.

Id.
4 See STEVEN HUSTED & MICHAEL MELVIN, INTERNATIONAL ECONOMICS 151-52 (Denise Clinton

et al. eds., 7th ed. 2007).
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descriptions, effectively covering any good that may be imported into the country.5

The current list of United States tariffs, called the Harmonized Tariff Schedule of
the United States ("HTSUS"), 6 based on the International Convention on the
Harmonized Commodity Description and Coding System ("International
Harmonized System"), 7 is a nearly one hundred chapter volume that breaks every
good into over nine thousand levels of classifications.8 These classifications,
referred to as heading and subheadings, break down a good into its various
components, and sometimes break down the product based on the intended age or
gender of the user.9 For example, all leather gloves, which faced a 7.5 percent
tariff in 1790, regardless of gender, now face a 14 percent rate for men and a 12.6
percent rate for women. 10

In Totes-Isotoner Corp. v. United States,11 Totes-Isotoner, a manufacturer of
several imported goods, including leather gloves, sued the United States arguing
that the leather glove subheadings classifying goods by age and gender violates
equal protection. 12 However, the United States Court of Appeals for the Federal
Circuit ("Federal Circuit") determined that Totes-Isotoner did not sufficiently plead
their facts and dismissed the case on this procedural issue.1 3 While this court
addressed the procedural rules to challenge these provisions, they left open the
question on whether these differential duty rates are truly an equal protection
violation. 14

This Note looks at the central issue unanswered and avoided by the courts in
Totes-Isotoner and illustrates how most of the gender classificationsl 5 in the
HTSUS are equal protection violations because they lack the necessary and timely
rationale for their differences. Although the HTSUS classifies articles on the basis
of age and gender, 16 this Note analyzes only the gender issue for the sake of
simplicity. The analysis focuses on several of the arguments that Totes-Isotoner

5 See PETER BUCK FELLER & MATTHEw T. McGRATH, U.S. CUSTOMS AND INTERNATIONAL
TRADE GUIDE § 8.01 (2d ed., MB 2010).

6 Harmonized Tariff Schedule of the United States, 19 U.S.C. § 1202 (2011). Although included
in the U.S. Code, the HTSUS is published and maintained by the U.S. International Trade Commission
("ITC") as a separate document.

7 See FELLER, supra note 5, § 8.02.
8 Id. § 8.01.
9 See id. § 8.02.

1o U.S. Int'l Trade Comm'n, Harmonized Tariff Schedule of the United States [hereinafter
HTSUS], subheading 4203.29.30, 40 (2011). The HTSUS uses the language "men's" and "other's."
Given that women must fit into the "other" category, this Note discusses the tariff classifications as if
they refer directly to men and women. Id.

I Totes-Isotoner Corp. v. United States, 569 F. Supp. 2d 1315 (Ct. Int'l Trade 2008).
12 Id. at 1319.
13 Totes-Isotoner Corp. v. United States, 594 F.3d 1346 (Fed. Cir. 2010).
14 See id. at 1353-59.
15 This Note refers to the subheadings in the HTSUS, which classify a product for either men or

women, as gender-classified tariffs or gender classifications in the HTSUS.
16 See HTSUS, supra note 10, at 4203.29.30, 40 (2011) (providing the tariff rates for men's and

women's gloves).
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attempted to raise prior to the Federal Circuit's dismissal on a procedural issue.
Part I looks at tariffs in general, including an explanation of the HTSUS and how
courts avoided handling the issue of gender-classified tariffs. Part II examines
equal protection and its history in relation to gender, taxes and its application to
imports. Part III analyzes where Totes-Isotoner failed at the pleading stage and
how importers are addressing it. Additionally, this section looks at what relief
importers are entitled to if an equal protection violation is found in the HTSUS.
Finally, Part IV looks at how the government may argue that the HTSUS does not
violate equal protection rights and why these arguments lack merit. This Note
concludes that if an importer succeeds beyond the pleading stage, there is typically
no rational basis for the government to impose these gender-classified tariffs.

1. BACKGROUND

A. Setting TariffRates Through International Negotiations and
Domestic Trade Remedies

The HTSUS is the statutory tool used by United States Customs and Border
Protection ("Customs") to identify tariff rates for goods imported into the
country. 17 Although Congress makes changes to the HTSUS, the United States
International Trade Commission ("ITC") is responsible for maintaining and
updating it. 18 The President may also impose additional tariffs under statutory
circumstances designed to offset unfair foreign trading activity. 19 Furthermore, the
United States Department of Commerce can order the imposition of additional
tariffs in the event of injurious sales at less than fair value or subsidized pricing of
foreign goods. 20 These changes are updated and published annually by the ITC,
either reflected in the HTSUS itself, or supplemental to the schedules.2 1  In
addition to the general rate of duty published in the HTSUS, there are also special
rates for qualified goods from free trade agreement partners. 22 The purpose of
these rates is to benefit less developed trading partners or to enhance trade between
signatories to special trade agreements. 23

As the background cases show, Congress may adjust or suspend any tariff
rate for any reason, as long as it has at least a rational purpose. 24 However,
pursuant to international commitments, the United States Trade Representative

7 See FELLER, supra note 5, § 8.02.
18 Id. § 8.02[l].
19 See e.g., 19 U.S.C. § 2451 (2011). This statute, commonly referred to as "China Safeguard

Provisions," allows the President to specifically impose additional tariffs "to prevent or remedy market
disruption" from China. Id. The statute provides a significant amount of procedure before the President
is able to take such an action. Id.

20 See 19 U.S.C. § 1673 (2011).
21 See 19 U.S.C. § 1202 (2011); FELLER, supra note 5, § 3.05.
22 See FELLER, supra note 5, § 2.13.
23 See id.
24 See discussion infra, Part Ill.A.
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("USTR") must first negotiate base tariff rates with other countries during rounds
of negotiations among members of the World Trade Organization ("WTO"). 25

Any increases recommended by the USTR will likely require an offset to the
country benefitting from the existing negotiations, such as an equivalent reduction
in the tariff rate for a different article. 26

The first multilateral tariff negotiation round took place in Geneva in 1947,
prior to the formation of the WTO, where twenty-three countries met for the first
round of tariff negotiations and formed the General Agreement on Trade and
Tariffs ("GATT") in 1949.27 Significant changes to these negotiations began in the
seventh round, in Tokyo, Japan, where countries considered reductions in other
trade barriers, such as subsidies. 28 These negotiations signified a change in how
countries like the United States determine tariff rates. The Uruguay round of
negotiations, beginning in September 1986 with 123 countries and ending in
January 1995, made a significant shift in negotiations when the participating
countries "eventually accepted a negotiating agenda that covered virtually every
outstanding trade policy issue." 29 The Uruguay round ended with the formation of
the WTO, which replaced GATT as an international organization, but kept the 1994
GATT agreement as its treaty for the international trade of goods.30 The current
round of negotiations is the Doha round, which began in Doha, Qatar in November
2001 with over one hundred countries.3 1 Negotiations for this round are currently
ongoing and cover "about 20 areas of trade." 32

The basic tariff negotiations in these rounds became simpler with the
adoption of the International Harmonized System in 1988.33 From 1967 until
1988, all GATT countries except the United States and Canada adopted the
Brussels Tariff Nomenclature ("BTN") as their tariff classification system.34 The
United States set up its own tariff schedules independent of other GATT nations
because it found the BTN inadequate. 35 Until 1988, the United States used the

25 See FELLER, supra note 5, §§ 3.04, 2.04[3].
26 See id. § 2.04.
27 See Understanding the WTO: Basics, The GATT Years: from Havana to Marrakesh, WORLD

TRADE ORGANIZATION (2011), http://www.wto.org/English/thewto c/whatis c/tif c/fact4_c.htm.
GATT lasted until 1993, when it was replaced by the WTO during the Uruguay round in 1995. Id.

28 Id. Instead of taking a few months, as the earlier rounds had, the Tokyo Round lasted over five
years. Id.

29 Understanding the WTO: Basics, The Uruguay Round, WORLD TRADE ORGANIZATION, (2011),
http://www.wto.org/cnglish/thewto-c/whatis c/tif c/fact5 e.htm.

30 Id.
31 See The Doha Round, WORLD TRADE ORGANIZATION, (2011), http://www.wto.org/

english/tratop_c/dda c/dda e.htm; The Doha Declaration Explained, WORLD TRADE ORGANIZATION,
(2011), http://www.wto.org/english/tratop c/dda c/dohacxplained e.htm

32 See The Doha Round, WORLD TRADE ORGANIZATION, (2011), http://www.wto.org/cnglish/
tratop_c/dda c/dda e.htm.

33 See Tariff Classification, in I THE WORLD TRADE ORGANIZATION: LEGAL, ECONOMIC, AND
POLITICAL ANALYSIS 1581, 1583 (Patrick F. J. Macrory et al. eds., 2005).

34 Id
35 Id
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Tariff Schedule of the United States Annotated ("TSUSA") to classify tariffs.36

The TSUSA, which was not based on an international schedule, also included
gender classifications.37 In 1987, the organization now known as the World
Customs Organization ("WCO") created the International Harmonized System to
replace the BTN, which was quickly adopted by the United States in 1989.38 The
International Harmonized System is the current basis for the HTSUS and the tariff
schedules of most member nations of the WTO and WCO. 39

B. Applying Tarifs to Imported Goods

Through continuing negotiations, the HTSUS expanded to a lengthy volume
with over nine thousand product descriptions. 40 For example, simple items such as
shoes are not easily classified as just shoes; rather the HTSUS devotes twenty-eight
pages of tables to help classify this type of good.4 1 The ultimate purpose of these
descriptions is to have a subheading for every good sold in international commerce
that may be imported into the United States.42  Each classification can be
incredibly specific, for example, the heading of "[f]ootwear with outer soles of
rubber, plastics, leather or composition leather and uppers of leather"4 3 has
numerous subheadings such as "[o]ther footwear, incorporating a protective metal
toe-cap" and "[w]elt footwear.'4 4 The very specific categorization allows Customs
to apply a tariff to any product imported into the United States based on common
principles of classification, the material components, the size, shape, and
sometimes the actual or intended use of the particular article.45 If gender is part of
the classification, it is in the last part of the subheading. 4 6 Therefore, if a good
makes it to a gender-classification, all other components, such as materials or
design of the item, are already considered.

Identifying how specific products fit into these categories for tariff purposes
is a process referred to as "tariff classification."4 7 While Customs has the authority
to apply tariffs based on the HTSUS, "[a]bsent contrary legislative intent, HTSUS
terms are to be construed according to their common and commercial meanings,
which are presumed to be the same."4 8  Such meanings may be found in

36 U.S. Int'l Trade Comm'n, THE TARIFF SCHEDULE OF THE UNITED STATES ANNOTATED (1987),
available at http://www.usite.gov/tata/hts/archive/TSUSAintro.htm.

37 See, e.g., id. at 705.51 (1987) (using the term "Men's" to classify leather gloves).
38 Macrory, supra note 33, at 1583.
39 Id.
40 See HTSUS, 19 U.S.C. § 1202 (2011).
41 HTSUS, supra note 10, at 6401-6406.99.90 (2011).
42 See FELLER, supra note 5, § 8.02.
43 HTSUS, supra note 10, at 6403 (2011).
4 Id. at 6403.40, 6403.40.30 (2011).
45 See FELLER, supra note 5, § 8.03.
46 See HTSUS, supra note 10, at 4203.29.30-40 (2011).
47 FELLER, supra note 5, § 8.01.
48 Carl Zeiss, Inc. v. United States, 195 F.3d 1375, 1379 (Fed. Cir. 1999).
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"lexicographic and scientific authorities, dictionaries, and other reliable information
sources." 49 Tariff classification of non-commonly defined goods can be a daunting
process for importers that are attempting to get their products into the United States
at the lowest possible tariff rate. While Customs interprets and applies tariffs using
the HTSUS, 50 if a good does not clearly fall into one specific subheading,
importers look to the HTSUS to challenge unfavorable classifications through
administrative review. 5 1

C. Tariffs Based on Gender

At each WTO round, countries make mutual efforts to negotiate the
maximum tariff they will charge all importers, unless there is an exception such as
a free trade agreement. 52 In exchange for a lower tariff rate, other countries will
reduce their own tariff rates.53 An important example, which was challenged in
Totes-Isotoner, is the current United States tariff rate for leather gloves. This tariff
classification is found in the HTSUS under heading and subheading
"4203.29.30."54 "4203" is the heading, the "42" indicates that this classification is
in HTSUS Chapter 42, and the "03" indicates the third section of this chapter
focusing on "[a]rticles of apparel and clothing accessories, of leather or of
composition leather." 55 The first part of the subheading is "29", which indicates
that this rate applies to gloves. 56 The second part of the subheading is "30," which
indicates that this rate is for men's gloves.5 7 Similarly, "4203.29.40" provides the
same classification, except the "40" indicates the rate is for women's gloves.58 The
International Harmonized System, which the HTSUS is based on, only classifies up
to the first part of the subheading. 59 The second part of the subheadings, which
classifies using gender, is United States-driven nomenclature not adopted in the
International Harmonized System.60

49 Id
50 See FELLER, supra note 5, §§ 6.01, 8.01.
51 See id. § 4.03.
52 See, e.g., North American Free Trade Agreement, 19 U.S.C. §§ 3301-3473 (2011). See The

World Trade Organization (WTO) & Free Trade Agreements, AUSTRALIAN GOVERNMENT:
DEPARTMENT OF FOREIGN AFFAIRS AND TRADE (2011), http://www.dfat.gov.au/trade/negotiations/
wto agreements.html. The purpose of a free trade agreement is to eliminate barriers of trade and
investment between specific countries.

53 See World Trade Organization, supra note 52.
54 HTSUS, supra note 10, at 4203.29.30 (2011). This subheading actually refers to "other" gloves,

meaning that this classification applies to all gloves not previously mentioned under the heading, such as
those designed for use in sports under 4203.21.

55 Id.
56 Id
57 Id.
58 Id. at 4203.29.40 (2011).
59 See FELLER, supra note 5, § 8.02.
60 See id.
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While the gender nomenclature in the HTSUS is not necessarily
internationally agreed upon, the gender-classified rate is a product of international
negotiations. 6 1 Following the negotiations of the Uruguay round, the United States
rate for men's leather gloves increased while the rate for women's leather gloves
decreased. In 1995, all imported leather gloves were taxed at a maximum duty rate
of 13.7 percent.62 From 1996 until 1999, there was a slight increase in the duty rate
for men's leather gloves and a sharper decrease in the duty rate for women's leather
gloves.63 Currently, men's leather gloves are taxed at a tariff rate of 14 percent,64

while women's leather gloves are taxed at a rate of 12.6 percent.65

It is difficult to determine, however, why this specific decrease was offered
and what the USTR was presented in exchange. What is clear is that a tariff
decreased for one gender and not the other, indicating that the USTR likely made
an offer to decrease the tariff rate for a specific gender, rather than a clear and
distinct product. At least on the surface of the tariff rate, there is no distinction of
what makes men's leather gloves different than women's leather gloves. There are
many similar examples of gender-classified rates that can be found in the current
HTSUS. Key examples are found in any HTSUS category that relates to apparel,
given that these items typically vary by gender. However, the HTSUS
differentiates most apparel items by gender, even though it is not necessary to
create the specificity needed by Customs to classify all imports. For example, "Hat
forms, hat bodies and hoods of felt, neither blocked to shape nor with made brims .
. . of felt" face no tariff rate if they are imported for men, but these items are taxed
if they are intended for women.66 In this case, the classification happens to harm
women rather than men. However, there is no inherent purpose for having the
classification broken up by gender since a hat may be intended for both males and
females.

Even though the percentage differences in gender-classified tariffs do not
seem too significant, the difference effectively means that one gender pays more
for the imported good than the other, assuming that the retailer or distributer does
not just absorb the extra cost, or the extra savings, to sell at the same rate for either
gender. Customs must apply a tariff based on the common meaning of the item. 67

With such meanings found in "lexicographic and scientific authorities, dictionaries,

61 See id.
62 HTSUS, supra note 10, at 4203.29.30 (1995).
63 Id. at 4203.29.30, 40 (1995); 4203.29.30, 40 (1996).
64 Id. at 4203.29.30 (2011).
65 Id. at 4203.29.40 (2011). All rates discussed in this Note refer to only "general" rates, which

apply to most imported goods. These rates do not refer to "special" rates, which apply to give
preferential rates to countries that have free trade agreements with the United States.

66 Id. at 6501.00.30, 60 (2011). Note that the "other" rate is not a set percentage, but the tariff rate
here is 96 cents per dozen plus 1.4 percent. Id.

67 See Carl Zeiss, Inc. v. U.S., 195 F.3d 1375, 1379 (1999).
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and other reliable information sources[,]" 68 if statistics show that women were
purchasing men's gloves for their own purposes, Customs would likely classify
them as women's gloves instead, since this changes the common meaning of the
good.69

D. How Courts Avoided Answering the Issue of
Gender Classifications in the HTSUS

The direct issue discussed in this Note was raised in Totes-Isotoner v. United
States but was never decided because the case was dismissed on a procedural issue
before the court could get to the merits of the case. Recall that Totes-Isotoner
involved a lawsuit where a manufacturer of several imported goods, including
leather gloves for men and women, sued the United States for violating the Equal
Protection Clause of the Constitution regarding the tariff rates for leather gloves. 70

Essentially, Totes-Isotoner argued that the HTSUS discriminated on the basis of
gender "by setting out different tariff rates for certain" men's and women's leather
gloves. 71 However, the Federal Circuit dismissed the case because Totes-Isotoner
failed to plead enough facts to show gender discrimination.72

The United States Court of International Trade,73 which has subject matter
jurisdiction over most international trade and customs law issues, is the first court
that normally hears an issue like this one.74 Following an appeal from the Court of
International Trade, the Federal Circuit in Totes-Isotoner v. U.S. stated:

[1]t is quite possible, even likely, that the different tariff rates for men's and
other gloves reflect the fact that such gloves are in fact different products,
manufactured by different entities in different countries with differing
impacts on domestic industry. Further, differential rates may be the result

68 Id.
69 See FELLER, supra note 5, § 6.02.
70 Totes-lsotoner Corp. v. United States, 569 F. Supp. 2d 1315, 1319 (Ct. Int'l Trade 2008).
71 Id.
72 Totes-Isotoncr Corp. v. United States, 594 F.3d 1346, 1358 (Fed. Cir. 2010).
73 The United States Court of International Trade has subject matter jurisdiction over international

trade issues involving "[clivil actions against the United States and agencies and officers thereofl,]" 28
U.S.C. § 1581 (2011), and "[c]ivil actions commenced by the United States." 28 U.S.C. § 1582 (2011).
The Court of International Trade also has jurisdiction over several other international trade matters. 28
U.S.C. § 1583 (2011). This court also has "all the powers in law and equity of, or as conferred by
statute upon, a district court of the United States." 28 U.S.C. § 1585 (2011). Generally, due to the
heavy amount of administrative oversight regarding international trade, all administrative remedies must
be exhausted prior to bringing a civil action in the Court of International Trade. 28 U.S.C. § 2637(d)
(2011).

74 Generally, a single judge presides over a Court of International Trade proceeding. 28 U.S.C. §
254 (2011). However, three judges preside over a proceeding if the chiefjudge finds that the civil action
"(1) raises an issue of the constitutionality of an Act of Congress, a proclamation of the President or an
Executive order; or (2) has broad or significant implications in the administration or interpretation of the
customs laws." 28 U.S.C. § 255 (2011). The claims regarding the gender and age classifications in the
HTSUS are before a panel of three judges. See, e.g., Totes-Isotoner, 569 F. Supp. 2d at 1315. The U.S.
Court of Appeals for the Federal Circuit has exclusive jurisdiction over appeals from a final
determination of the Court of International Trade. 28 U.S.C. § 1295(a)(5) (2011).
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of trade concessions made by the United States in return for unrelated trade
advantages. Absent a showing that Congress intended to discriminate
against men in the tariff schedule, we cannot simply assume the existence
of such an unusual purpose from the mere fact of disparate impact.75

Overall, this court held that an importer stating an equal protection claim
must "plead facts sufficient to allege a claim of unconstitutional [equal protection]
discrimination" 76 to show that they were in fact discriminated against. Normally,
as provided by the Federal Rules of Civil Procedure, a complainant in federal court
only needs to assert "a short and plain statement of the claim showing that the
pleader is entitled to reliefl.]"7 7 This court set a heightened pleading requirement
for alleged gender discrimination in tariff classifications that is not present in
similar equal protection cases, discussed in Part 111.78 With a heightened pleading
requirement, courts require that pleadings are plausible and not conclusory beyond
the typical short and plain statement. 79

The heightened pleading requirement in federal courts is not, however,
unique to the Totes-Isotoner case. This requirement is a relatively new doctrine in
federal courts, and is gaining momentum. The United States Supreme Court first
decided on this new doctrine in 2007 in Bell Atlantic v. Twombly.80 The Court's
rationale was that "'a district court must retain the power to insist upon some
specificity in pleading before allowing a potentially massive factual controversy to
proceed."'81 However, it was unclear whether the holding in Twombly applied to
anticompetitive conduct cases or federal cases in general. 82 The Supreme Court
made this issue of a heightened pleading requirement even more questionable in
Ashcroft v. 1qbal.83 Citing Twombly, the Supreme Court in Iqbal stated:

75 Totes-Isotoner, 594 F.3d at 1357.
76 Id. at 1358.
77 FED. R. Civ. P. (8)(a)(2). See also CT. INT'L TRADE RULE 8(a)(2) (adopting the same language

as the federal rule). The Court of International Trade does not follow the Federal Rules of Civil
Procedure, but follows its own rules. However, the Court of International Trade has adopted the exact
language of FED. R. Civ. P. 8(a)(2) in their Rule 8(a)(2).

78 See discussion infra Part Ill.
79 See, e.g., Bell Atl. Corp. v. Twombly, 550 U.S. 544 (2007). In this case, the plaintiffs, a private

class of local telephone and internet customers, argued that Bell Atlantic Corporation and several other
large telephone and Internet Service Providers engaged in parallel conduct that was designed to
discourage new competitors from entering their markets and agreed not to compete against one another.
After hearing this general complaint, in addition to more specific pleadings, the Supreme Court held that
pleadings need to be plausible, not just possible. Twombly created a heightened pleading requirement in
cases involving questionable proof of anticompetitive conduct, but left open the question of whether this
heightened level applied to other federal cases. Id.

80 Id
8 Id. at 558 (quoting Associated Gen. Contractors of Cal., Inc. v. Cal. State Council of Carpenters,

459 U.S. 519, 528 n.17 (1983)). The Court of International Trade is considered the equivalent of a
federal district court. 28 U.S.C. § 1585 (2011).

82 See Twombly, 550 U.S. at 544.
83 Ashcroft v. lqbal, 129 S. Ct. 1937 (2009). In this case the plaintiff, a Pakistani Muslim arrested

on criminal charges after the September 11, 2001 attacks, alleged that federal officials, including
Attorney General John Ashcroft and FBI Director Robert Mueller, "agreed to subject him to harsh
conditions as a matter of policy, solely on account of discriminatory factors and for no legitimate
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[O]nly a complaint that states a plausible claim for relief survives a motion
to dismiss. Determining whether a complaint states a plausible claim for
relief will be a context-specific task that requires the reviewing court to
draw on its judicial experience and common sense. But where the well-
pleaded facts do not permit the court to infer more than the mere possibility
of misconduct, the complaint has alleged-but it has not shown-that the
pleader is entitled to relief.84
Given the facts of this case, Iqbal makes it more difficult to determine when

heightened pleading is required. However, Iqbal stated that the simple requirement
of short and plain pleadings "does not unlock the doors of discovery for a plaintiff
armed with nothing more than conclusions[,]" 85 indicating that the purpose of the
heightened pleading is to protect the defendant from costly discovery that may
amount to no proof of the alleged violation.

In Totes-Isotoner, the Federal Circuit failed to articulate a reason for applying
the heightened standard. Rather than determining if the gender based
classifications in the HTSUS truly violated the Equal Protection Clause, the court
veered from the typical position where it places the burden in a case with these
facts on the government by placing the burden instead on the complainant.8 6 This
burden shift required importers to have some evidence in their pleadings that the
HTSUS truly discriminated based on gender. 87 Therefore, it remains unknown
whether the HTSUS violates equal protection or if there is a valid purpose behind
this classification.

11. EQUAL PROTECTION, GENDER, AND TARIFFS

By changing the typical equal protection law, the Federal Circuit was able to
dismiss Totes-Isotoner on a procedural issue regarding pleading.88 The Equal
Protection Clause of the Fourteenth Amendment of the United States Constitution
states that "[n]o State shall . . . deny to any person within its jurisdiction the equal
protection of the laws." 89 From the time of ratification of this amendment until the
mid-1950s, the "promise of this provision went unrealized . . . as the Supreme
Court rarely found any state or local action to violate the equal protection
clause[.]" 90 However, in 1954, the Supreme Court relied on this clause in Brown v.
Board of Education to end racial segregation in schools.9 1 Although the Equal

penological interest." Id. at 1941.
84 Id at 1950.
85 Id.
86 See Totes-Isotoncr Corp. v. United States, 594 F.3d 1346, 1358 (Fed. Cir. 2010).
87 See id.
88 Id.
89 U.S. CONST. amend. XIV, § 1.
90 ERWIN CHEMERINSKY, CONSTITUTIONAL LAW: PRINCIPLES AND POLICIES 668 (Aspen

Publishers, 3d ed. 2006).
91 Brown v. Bd. of Edue., 347 U.S. 483,495 (1954).
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Protection Clause only applies to states, the Supreme Court held in Bolling v.
Sharpe-the companion case to Brown decided on the same day-that the Due
Process Clause of the Fifth Amendment extends equal protection to the federal
government. 92 Since this extension, equal protection has been evaluated the same
way for both state and federal classifications.93

A. Analysis of Gender Classifications Under Equal Protection

Equal protection claims are evaluated at different levels of scrutiny
depending on the type of discrimination.94 To better understand the specific levels
of scrutiny, it helps to look at the heightened level of strict scrutiny and the lower
level rational basis test. Strict scrutiny requires that the government must show that
the challenged law is "necessary to achieve a compelling government purpose[,]
must have a truly significant reason for discriminating, and it must show that it
cannot achieve its objective through any less discriminatory alternative." 95 This
level of scrutiny applies in most other equal protection cases, including race,
national origin, and religion classifications. 96 On the contrary, the rational basis
test only requires the law to be reasonably related to a legitimate government
interest.97 Courts are typically "extremely deferential to the government" when
this level of scrutiny is applied.98

For the first time in 1971, the Supreme Court used equal protection to
invalidate a gender classification in Reed v. Reed.99 The court in Reed used a
rational basis test-the lowest level of scrutiny-but still determined that a law
favoring men over women as administrator of an estate violated equal
protection.100 A few years later, in Craig v. Boren, the Supreme Court held that
"[t]o withstand constitutional challenge . . . classifications by gender must serve
important governmental objectives and must be substantially related to
achievement of those objectives."' 0  Since Boren, the Supreme Court has applied
this level of intermediate scrutiny in most gender classification challenges.102

Naturally, the application of intermediate scrutiny falls in between strict
scrutiny and the rational basis test. Like strict scrutiny, showing gender

92 Bolling v. Sharpe, 347 U.S. 497, 499 (1954).
93 See, e.g., Weinberger v. Wiesenfeld, 420 U.S. 636 (1975); see also Buckley v. Valco, 424 U.S.

1, 93 (1976) ("Equal protection analysis in the Fifth Amendment area is the same as that under the
Fourteenth Amendment").

94 CHEMERINSKY, supra note 90, at 671.
95 Id.
96 Id. at 732.
97 Id. at 677.
98 Id. at 678.
99 Reed v. Reed, 404 U.S. 71, 77 (1971).

1oo See id
1o1 Craig v. Boren, 429 U.S. 190, 197 (1976).
102 CHEMERINSKY, supra note 90, at 755. See, e.g., Caban v. Mohammed, 441 U.S. 380 (1979);

United States v. Virginia, 518 U.S. 515 (1996).
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discrimination on its face leads to a burden shift to the government to show an
important purpose of this discrimination, as required by intermediate scrutiny. 103

However, when a gender classification is not discriminatory on its face, "proving a
gender classification requires demonstrating that there is both a discriminatory
impact to the law and a discriminatory purpose behind it." 104

B. Equal Protection Application to Taxation

To further test if disparate gender classifications in the HTSUS violate equal
protection, it is necessary-given that this issue looks specifically at duty rates-to
look at equal protection claims involving taxation. In Allegheny Pittsburgh Coal
Co. v. County Commission of Webster County, the Supreme Court stated that the
Equal Protection Clause "applies only to taxation which in fact bears unequally on
persons or property of the same class."1 05 Thus, to show an equal protection
violation pertaining to taxes, the complainant must show they are subject to taxes
that others of the same economic class are not. This test is a more straightforward
analysis than the equal protection application of gender discrimination.

Typically, if a tax seems to purposely disfavor a specific group of people, it is
presumed to be discriminatory. The Supreme Court stated in Bray v. Alexandria
Women's Health Clinic that

[s]ome activities may be such an irrational object of disfavor that, if they
are targeted, and if they also happen to be engaged in exclusively or
predominantly by a particular class of people, an intent to disfavor that
class can readily be presumed . . . [for example, a] tax on wearing
yarmulkes is a tax on Jews. 10 6

C. The Court's Application of Equal Protection in Totes-Isotoner

In Totes-Isotoner the court applied the rational basis test, despite the
established equal protection doctrine, and decided that gender-classified tariffs are
one of the few exceptions where a lower level of scrutiny applies.107 Moreover,
under the rational basis test, the burden lies on the plaintiff, and thus the court
dismissed Totes-Istoner's case because it did not present sufficient facts in its
pleadings to show gender discrimination was occurring due to the uneven tariff
rate. Due to the unique procedural nature of the Court of International Trade,
where the Federal Circuit has the exclusive jurisdiction over all appeals, it is
unlikely that a gender based tariff classification issue may be argued in a different

103 CHEMERINSKY, supra note 90, at 755.
10 Id. at 757.
05 Allcgheny Pittsburgh Coal Co. v. Cnty. Comm'n., 488 U.S. 336, 343 (1989) (quoting Charleston

Fed. Savings & Loan Assn. v. Alderson, 324 U.S. 182, 190 (1945)).
106 Bray v. Alexandria Women's Health Clinic, 506 U.S. 263, 270 (1993).
107 Totes-Isotoner Corp. v. United States, 594 F.3d 1346, 1358 (Fed. Cir. 2010), cert. denied, 131

S.Ct. 92 (2010).
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forum where the application of the rational basis test may be overturned.108

Additionally, the Supreme Court denied Totes-Isotoner's petition for a writ of
certiorari, 109 so it is unlikely that the Federal Circuit decision will be overturned.
Therefore, in future tariff classifications, the rational basis test, where the law is
constitutional so long as it is reasonably related to a legitimate government interest,
applies.1 10

Although the rational basis test makes it significantly more difficult for an
importer to argue against these tariff classifications, the doctrine of intermediate
scrutiny surrounding other gender based equal protection cases and previous cases
shows that successful arguments may be made for an equal protection violation
under this lower level of scrutiny.11 1 These gender-classified tariffs seem to be
discriminatory given that a different rate is given depending upon which gender the
product is meant. However, the courts have not agreed and more proof is needed,
at least to make it beyond the pleadings stage. The product itself that is imported is
specifically classified by Customs as for men or for women, although the products
may otherwise be identical.

As discussed earlier, looking through the HTSUS indicates that Customs first
takes into account the attributes of the good that have nothing to do with gender,
such as the product's material. 1 12 These classifications make it more difficult for
men to obtain gloves because, economically speaking, it simply costs more to get
the product from the point of manufacture to the consumer. Similarly, the
classifications make other products more expensive for women. 113 However, the
court disagreed and implied that this tariff rate is not discriminatory on its face.1 14

Despite the well established doctrine on gender based classifications and
equal protection, simply pointing out the different tariff rates has not been enough
to show gender discrimination and shift the burden to the government to show why
the classifications do not violate equal protection.11 5  Therefore, at least one
hundred pending casesl 16 of gender discrimination in the HTSUS will need to be
argued on an individual basis, showing the exact impact of these duties and that it
is impossible for the government to provide a non-discriminatory purpose behind it.

Prior to the decision in Totes-Isotoner, a tax that seemed to purposely
disfavor a specific gender was presumed to be discriminatory. However, in Totes-

108 See earlier discussion on the procedural nature of the Court of International Trade, supra note 73.
109 Totes-Isotoner, 131 S.Ct. at 92.
110 See CHEMERINSKY, supra note 90, at 677.
I See, e.g., Reed v. Reed, 404 U.S. 71, 77 (1971).

112 See FELLER, supra note 5, § 6.01.
113 See, e.g., HTSUS, supra note 10, at 6501.00.30, 60 (2011).
114 Totes-Isotoner Corp. v. United States, 594 F.3d 1346, 1358 (Fed. Cir. 2010).
115 Id.
116 See e.g., Consolidation, Test Case Designation & Scheduling Order, Rack Room Shoes v. United

States, No. 07-00404 (Ct. Int'l Trade Mar. 31, 2010) (citing Attachment A, which lists 124 cases that are
stayed until the final resolution in the lead case).
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Isotoner, the Federal Circuit disagreed with this analogy, stating, "[m]en's gloves
are hardly an irrational object of disfavor, and a tax on them creates no compelling
inference that Congress intended to discriminate against men."l 17 Therefore, the
court required a more concrete showing that the tax is actually discriminating
against men. As discussed in Bray, a tax on a good that is clearly intended for one
group of people is presumed to be discriminatory on its face.11 8 Therefore,
importers must show that the goods that are classified by gender are generally
intended for that group. Bray does not make it necessary for the product to be
exclusively for that group,' 19 but only makes it necessary to show that this group of
people generally uses the product. Showing that a classification directly uses
gender classifications in the language of the HTSUS should be enough to shift the
burden to the government, but since the court disagreed with this rationale,
importers must show additional evidence that these HTSUS classifications
intentionally discriminate against a specific gender.

D. Applying the Gender Attribute to Importers

Obviously, importers do not have a gender because Totes-Isotoner, for
example, is not male or female, but a corporation. This issue was a point brought
up by the Court of International Trade in reconsiderationl 20 of Totes-Isotoner when
it stated:

A product's mere classification based on the anticipated principal use of
the good does not inherently mandate that the articles actually be so used,
making the classification's effect on purchasers of different genders
questionable at best. Notably, any importer of such good, whether male or
female, pays the same tariff.121
The court stated that the tariff is not discriminatory because Totes-Isotoner is

not being charged a different rate because the importer is male or female but rather
their products are classified under a specific rate. This argument sounds like the
court is implying that Totes-Isotoner cannot make the argument because they are
not the male consumers who are potentially discriminated against by this tariff.
However, this logic conflicts with equal protection case law on third-party
standing. 122 In this case, importers are challenging gender classifications in the

117 Totes-Isotoner, 594 F.3d at 1358.
11 Bray v. Alexandria Women's Health Clinic, 506 U.S. 263, 270 (1993).
119 Id. The court in Bray argued that a tax on yarmulkes is effectively a tax on Jewish people.

While it is generally accepted that yarmulkes are a good used by Jewish people, it is not exclusive to
Jewish people and obviously may be worn by anyone. Several other religions happen to also wear
garments similar to yarmulkes where the differences would be impossible to find outside the person
wearing the garment.

120 The Court of International Trade allows for a rehearing under CT. INT'L TRADE RULE 59. Both
Totes-Isotoncr and the U.S. government asked for this rehearing prior to the Federal Circuit case. Totes-
Isotoner Corp. v. United States, 580 F. Supp. 2d 137 I (Ct. Int'l Trade 2008).

I2l Totes-Isotoner, 580 F. Supp. 2d at 1379.
122 Third-party standing is when a plaintiff who is not directly harmed by the law challenges the
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HTSUS on behalf of the consumers who are potentially harmed by an equal
protection violation. As discussed in Part I, this argument ignores the way Customs
classifies goods under the HTSUS using common meanings of the item. 123

In Craig v. Boren, the seminal case on third-party standing in equal
protection and gender classifications, the plaintiffs challenged an Oklahoma law
that prohibited the sale of beer to men under the age of twenty-one and women
under the age of eighteen.124 Here, there was a similar classification where the law
applied differently to men and women. Although the law in Boren was not a tax on
the good itself, but rather a charge based on the gender of the purchaser, the
HTSUS effectively works the same way based on how classifications are made by
Customs.125 When determining which tariff rate applies to an imported good,
Customs considers many factors, including the end user of the product to determine
a gender classification. 126

In Boren, there were two plaintiffs: Curtis Craig, a male who was over
eighteen but under twenty-one, and Whitener, an Oklahoma alcohol vendor. The
Supreme Court acknowledged that Whitener had standing-despite being a third-
party-in this equal protection matter "by acting as advocates of the rights of third
parties who seek access to their market or function."l 27 Similarly, importers of
goods should have standing to represent the rights of the third parties who purchase
their goods. Otherwise, it would be absurd to suggest that a male user of leather
gloves should challenge a nominal tariff rate. This rationale explains why Totes-
Isotoner and similar manufacturers-parties where the differences are not
nominal-are the proper parties to argue these cases.

Under intermediate scrutiny, Totes-Isotoner's showing that the tariff rates
apply differently to men and women typically would have been enough to shift the
burden to the government to provide an important reason for these rates. However,
as the Federal Circuit in this case explained:

Totes argues that the tariff classification is unconstitutional because it
discriminates between similar property-men's gloves and women's
gloves. While the Supreme Court in Allegheny Coal and other cases has
held that taxation of property cannot discriminate between items of
property of the "same class," allegations of such discrimination are judged
under the rational basis test. The rational basis test is relatively easy to
satisfy, and Totes has failed to allege facts sufficient to show that men's
and women's gloves are property of the same class. Men's and women's
gloves are separate commodities, moving in different channels of trade and

classification. See CHEMERINSKY, supra note 90, at 82-83.
123 See FELLER, supra note 5, § 8.03.
124 Craig v. Boren, 429 U.S. 190, 195 (1976).
125 See FELLER, supra note 5, § 8.03.
126 See id
127 Boren, 429 U.S. at 195.
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presenting different commercial issues with respect to domestic
manufacturers.128

This decision is bizarre to the importers who are challenging tariff
classifications because other constitutional jurisprudence indicates that intermediate
scrutiny should be involved. However, the court did not explain why "moving in
different channels of trade and presenting different commercial issues"l 29 does not
imply gender discrimination because the gender classifications in the HTSUS
specifically reference gender discrimination without further rationale of why many
of the products are inherently different. 130 As mentioned earlier, future cases in
front of the Court of International Trade will require an importer to show that it is
plausible that the government cannot provide a rational reason for their tariff
classification-one that cannot overcome even the low-level rational basis test.

Ill. FUTURE CHALLENGES TO GENDER DISCRIMINATION IN THE HTSUS

There are over one hundred gender classifications in the HTSUS.131 Many
of these rates are being challenged by different importers in the Court of
International Trade, 132 using adjusted strategies after Totes-Isotoner in hopes of
overcoming the lower level of scrutiny and pleading requirements set in that
case. 133 If an importer can successfully plead its case, the Court of International
trade must address whether the gender classification in the HTSUS violates equal
protection. The Federal Circuit has already rejected the many other procedural
issues raised by the government. 134 Looking into all of the suspect goods and
complaints filed in the Court of International Trade is a burdensome task.
Therefore, this section will focus specifically on the argument for leather gloves
and why it failed, and then it will examine a new argument against gender-
classified tariffs by a different importer and why it may succeed.

128 Totes-Isotoner Corp. v. United States, 594 F.3d 1346, 1354 (Fed. Cir. 2010) (citations omitted).
129 Id.
130 See, e.g., HTSUS, supra note 10, at 4203.29.30-40 (2011).
131 See id.
132 See, e.g., Amended Complaint, Columbia Sportswear Co. v. United States, No. 07-00107 (Ct.

Int'l Trade Dec. 10, 2010).
133 Following the Supreme Court's denial of certiorari, counsel for Totes-Isotoner requested to

amend their initial complaint and challenge the gender-classified tariffs using another importer they are
representing. Status Report, Totes-Isotoner Corp. v. United States, No 07-00001 (Ct. Int'l Trade Jan.
10, 2011), Doc. 102. Columbia Sportswear Company, which is represented by different counsel, also
amended their initial complaint on the same issue. Amended Complaint, supra note 132. The
Department of Justice has requested the Court of International Trade use Columbia Sportswear as the
new "test case." Defendant's Response to the Court's Nov. 10, 2010 Order at 2, Totes-Isotoner Corp. v.
United States, No 07-00001 (Ct. Int'l Trade Jan. 10, 2011).

134 See Totes-Isotoner Corp. v. United States, 594 F.3d 1346 (Fed. Cir. 2010).
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A. The Original Challenge to Tariff Classification ofLeather Gloves and
Importers Request for Relief

As argued in Totes-Isotoner, men's leather gloves are taxed at a tariff rate of
14 percent,' 35 while leather gloves for women are taxed at a rate of 12.6 percent.136

Unlike several other products, such as electronics, now found in the HTSUS, 137

tariff rates for leather gloves date back to the original tariff schedule passed in 1789
and have been adjusted at various times.13 8 In the early 1900s, prior to the end of
the Uruguay round, gloves were set at a tariff rate near 14 percent, regardless of the
intended user of the leather glove.139 Specific examples of the increases in this
tariff rate may be found by examining the different tariff schedules for each year.
In 1996, the men's leather gloves duty rate rose from 13.7 to 14 percent and has
remained at this rate since the increase.140 However, women's leather gloves in the
tariff schedule decreased from 13.4 percent in 1996141 to its current rate of 12.6
percent in 1999.142 Therefore, the discriminatory act that violates equal protection
does not date back to the early days when tariffs were set, but rather occurred
following the negotiations at the Uruguay round in the 1990s. Moreover, Totes-
Isotoner argued that these differences alone show an equal protection violation in
the HTSUS. As part of their pleadings, the importer stated:

There is no actual important governmental objective at stake that provides
an exceedingly persuasive justification for different rates of Customs duty
or tax based on gender. Even if an important governmental objective were
at issue, the higher rate of duty on men's seamed leather gloves, imposed
on the basis of gender, could not be substantially related to achieving that
important governmental objective.143
These pleadings argue that the government has the burden to prove that the

differences based on gender serve an important government objective. However,
the Federal Circuit disagreed.

B. Pleading Facts Now That the Burden is on the Importer

Following the decision of the Federal Circuit in Totes-Isotoner, several other
importers attempted to readdress the issue with the Court of International Trade.
All similar claims are now on hold until Rack Room Shoes v. United States is

135 HTSUS, supra note 10, at 4203.29.30 (2011).
136 Id. at 4203.29.40 (2011).
37 See, e.g., id. at 8501 (2011).
38 See Act for Laying a Duty on Goods, supra note 1.

139 HTSUS, supra note 10, at 4203.29.30 (1995).
140 Id, at 4203.29.30 (1996).
141 Id. at 4203.29.40 (1996).
142 Id. at 4303.29.40 (1999).
143 Complaint at 5, Totes-Isotoner Corp. v. United States, No. 07-0001 (Ct. Int'l Trade Jan. 5, 2007).
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settled.144 These claims were previously stayed until the final decision in Totes-
1sotoner.145 One importer, Columbia Sportswear Company, has also actively been
fighting for the Court of International Trade to address the issue of gender-based
classifications in the HTSUS.1 46 While the Court of International Trade stayed the
Columbia Sportswear case, along with over one hundred similar pending cases,
until its decision in Rack Room Shoes,14 7 the Columbia Sportswear brief is helpful
to review since the Court of International trade will eventually address "all relevant
articles and legal theories,"l 48 and this party is participating in Rack Room Shoes as
an amicus curiae. 149

Columbia Sportswear filed an amended complaint with the Court of
International Trade on December 10, 2010, arguing essentially the same issue as
Totes-Isotoner, but it included all of their imported products, including gloves,
shoes, and apparel.150 The pleadings of Columbia Sportswear outline the different
rates they pay as importers of the same product for men and women. These facts
are similar to those in Totes-Isotoner, where the court stated that simply listing the
differences in the HTSUS between products classified for men and women is not
sufficient enough to overcome a heightened pleading requirement.

Unlike the original pleadings in Totes-Isotoner, Columbia Sportswear
attempts to clearly outline that the products they list are "identical or substantially
similar in function [and that] the only material distinction relat[es] to whether the
articles are imported for women and girls, men and boys, men only-in the case of
leather or composition leather gloves-or babies."1 5 1  Furthermore, Columbia
Sportswear claims to have "information and belief' that gender-classified tariff
rates:

are imposed. by [the United States] with the intention and result that [a
person of a specific age or gender] wearing such apparel and footwear are
discriminatorily burdened because of their gender and/or age and that
importers of such apparel, footwear, and gloves and their property are
discriminatorily burdened because of the gender and/or age of the intended
wearers. 52

144 See Consolidation, Test Case Designation & Scheduling Order, Rack Room Shoes v. United
States, No. 07-00404 (Ct. Int'l Trade Mar. 31, 2010). The Court of International Trade will "stay" or
put on hold a case if it may be substantially impacted by the decision in a similar pending case. See CT.
INT'L TRADE RULE 62(h).

145 See CT. INT'L TRADE RULE 62(h).
146 See Amended Complaint, supra note 132.
147 See Consolidation, Test Case Designation & Scheduling Order, supra note 144.
148 Id.
149 See Amici Curiae Order, Rack Room Shoes v. United States, No. 07-00404 (Ct. Int'l Trade Apr.

14, 2011).
150 See Amended Complaint, supra note 132.
151 Id at 5-6.
152 Id at 6 (emphasis added).
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Columbia Sportswear is attempting to overcome the heightened pleading
requirement set by the Federal Circuit by stating they have additional information
that the tariff rate is intentionally discriminating against the intended user of a
good. As the Federal Circuit has rejected other procedural defenses from the
government,153 if this attempt, or any other attempt by another importer, is
determined as a successful pleading, the Court of International Trade must address
whether gender-classified tariffs are an equal protection violation.

C. Importers' Goals in Challenging Gender Classifications in the HTSUS

The obvious goal of challenging these provisions is to force a rewrite of the
HTSUS to include tariff rates that do not classify imported goods based on gender
unless a rational reason is provided. However, importers are challenging these
rates because they are also likely entitled to a refund. In Totes-Isotoner's original
pleadings and the later amended pleadings of Columbia Sportswear, both importers
specifically requested a refund of all tariffs paid subsequent to the gender-classified
rates, if the court determines that these classifications violate equal protection.154

The 1990 Supreme Court case of McKesson Corp. v. Div. of Alcoholic
Beverages & Tobaccol55 indicates that these importers are likely entitled to this
refund. McKesson held, "If a state places a taxpayer under duress promptly to pay
a tax when due and relegates him to a postpayment refund action in which he can
challenge the tax's legality, [Due Process] obligates the state to provide meaningful
backward- looking relief to rectify any unconstitutional deprivation."' 56  The
government may respond that importers were not truly placed under duress to pay
the tariff because McKesson also states that "when a tax is paid in order to avoid
financial sanctions or a seizure of real or personal property, the tax is paid under
'duress' in the sense that the State has not provided a fair and meaningful
predeprivation procedure."' 57 Customs has its own administrative procedures for
challenging a classification, 158 and the government may argue that the importer
therefore is not under duress. However, importers should first state that their goods
are seized by the government until they pay the duty set by Customs or send the
goods back to the country of origin and then argue that the Federal Circuit in Totes-
Isotoner rejected that Customs has authority over this issue because it is a
constitutional concern.159 Therefore, if an importer successfully pleads facts, and
makes the argument that the HTSUS discriminates based on gender, it would be
entitled to a refund of these duties.

153 See Totes-Isotoner Corp. v. United States, 594 F.3d 1346, 1358 (Fed. Cir. 2010).
154 Complaint, supra note 143; Amended Complaint, supra note 132.
15s McKesson Corp. v. Div. of Alcoholic Beverages & Tobacco, 496 U.S. 18 (1990).
156 Id. at 31.
157 Id. at 39.
158 Totes-Isotoner, 594 F.3d at 1350-51.
159 Id.
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If a court determines that importers are entitled to a refund, the government
may then challenge the nature of the refund. In Columbia Sportswear's complaint,
the importer requested a refund "based on the difference between the rates assessed
on [Columbia Sportswear's] importations and the lower rates imposed under the
favored provisions of the HTSUS, together with interest as provided by law."1 60

The purpose of the refund, however, is to put the importer in the place that it would
be in had the unconstitutional provision never been enacted. 16 1 Columbia
Sportswear requested that they are given the difference between the higher rate and
the lower rate plus interest. However, there is no indication that the lower rate
would apply if the HTSUS did not classify imported goods based on gender. For
example, the rate for leather gloves was originally at 13.7 percent in 1995162 and
increased slightly for men while it decreased more for women. 163 There is no
indication that the lower present rate for women is the rate that would apply if the
HTSUS did not consider gender. Importers may need to make further arguments,
such as focusing on the purposes of equal protection rights, to show that they are
truly entitled to the difference between the higher rates they paid and the lower
rates classified for the other gender. Normally, if an importer pays extra because
their product is improperly classified, "Customs must refund the excess with
interest, which runs from the date the importer made the excess payment."1 64

However, the issue of gender-classified tariffs involves more than a simple
misclassification because it questions the constitutionality of the rate itself.
Therefore, it is more difficult to ascertain what the proper rate would have been.

IV. THE INADEQUACY OF POTENTIAL ARGUMENTS FOR WHY THE HTSUS is
GENDER NEUTRAL

Although the Court of International Trade and the Federal Circuit did not
decide whether the specific provisions of the HTSUS violated equal protection
rights, there are several arguments that have to be considered if an importer can
overcome the heightened pleading requirements. The government's potential
argument for why gender classifications in the HTSUS do not violate equal
protection rests on three points: (1) the HTSUS is based on multilateral
negotiations made through a highly technical process involving the USTR and
other foreign trade representatives; (2) the HTSUS does not discriminate against
people, but rather it treats products differently; and (3) tariff rates are set on
specific commercial considerations.165 While these arguments have some merits,

160 Amended Complaint, supra note 132, at 9.
161 See McKesson Corp. v. Div. of Alcoholic Beverages & Tobacco, 496 U.S. 18, 31 (1990).
162 HTSUS, supra note 10, at 4203.29.30 (1995).
163 Id. at 4203.29.30,40 (1996); 4203.29.30,40 (1999).
164 FELLER, supra note 5, § 6.03[2].
165 These three arguments summarize the non-procedural arguments in the U.S. Appellce brief in

Totes-Isotoner. Brief of Plaintiff-Appellant, Totes-Isotoner Corp. v. United States, 594 F.3d 1346
(2010) (No. 2009-1113), 2009 WL 789064. If another manufacturer can overcome the heightened
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this section explores why each reason is insufficient to meet even a rational basis
test as required by the Federal Circuit.

A. Multilateral Negotiations Do Not Set the Final TariffRates; They Are Just Used
to Set the Recommended Rates and May Have Ulterior Political Motives

As discussed earlier, tariff rates are set through negotiations that take place
during various WTO rounds. Additionally, while the base rates are set through
these negotiations, the actual gender nomenclature is not part of the International
Harmonized System, but it is domestic language passed by Congress in the
HTSUS.1 66 Tariff negotiations are between foreign trade representatives and the
USTR, whose office has the "primary responsibility for developing, and for
coordinating the implementation of, United States international trade policy,
including commodity matters, and, to the extent they are related to international
trade policy, direct investment matters."1 67 Furthermore, the USTR has the "lead
responsibility for the conduct of, and shall be the chief representative of the United
States for, international trade negotiations, including all negotiations on any matter
considered under the auspices of the [WTO]" 16 8 and is responsible to report these
matters to the Congress for approval.169 However, these powers do not give the
USTR the power to freely negotiate a tariff for any reason that this agency sees fit,
especially one that violates equal protection law.

It seems that in 1996, at least by simply looking at the numbers, the USTR
decided to negotiate a tariff rate for leather gloves that increased the tariff for men
and decreased the rate for women. Other countries are free to accept any type of
concession another state is offering, assuming it does not violate their own
domestic laws, but likewise the United States must still abide by its own laws. For
example, the United States would not be able to accept a lower tariff rate from a
country that in exchange asked for the United States to take away a woman's right
to vote. However, other political motives-besides ones directly related to the
tariffs-are a regular part of international trade negotiations and are controversial
enough1 70 that they are covered by the mainstream news media during the
negotiations. Below are four examples where the United States' position on a trade
negotiation was affected by some aspect unrelated to the tariff itself, such as human
rights, health, safety, and general political concerns.

pleading requirements established in Totes-Isotoner, it is likely that the government's argument will rest
on these three points. Depending on the individual good, the government may also be able to actually
provide a proper commercial reason for these rates, but the government still should not be using
descriptors that are based on gender if there is a reasonable alternative, such as precise product
descriptions.

166 See FELLER, supra note 5, § 8.02.
167 19 U.S.C. § 2171(c)(1)(A) (2011).
168 Id. § 2171(c)(1)(C).
169 Id. § 2171(c)(1)(H).
170 See, e.g., The Doha Round, EUROPEAN COMMISSION (Jan. 24, 2011), http://cc.curopa.eu/

tradc/creating-opportunities/eu-and-wto/doha.
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Since 2007, Congress delayed four pending free trade agreements with Peru,
South Korea, Colombia, and Panama over issues that had nothing to do with
lowering tariffs. The agreement with Peru was held up due to pressures from
Democrats to issue specific labor and environmental requirements for Peru. 17 1

Congress was not concerned about the specific tariffs that Peru was set to avoid
under this agreement but focused on using these negotiations to pressure Peru to
change some of their domestic policies. Eventually, the act was implemented on
February 1, 2009.172

After the mad cow disease scare in 2003, South Korea banned the import of
United States beef. Several years later, South Korea "relaxed the ban . . . to allow
boneless beef from younger cattle. But trade was halted again when several boxes
of beef containing bones showed up in shipments."l 7 3 The United States beef
industry used its connections in Congress and the federal government to delay the
free trade agreement with South Korea. Specifically, Senator Max Baucus, a
Democrat from Montana who chairs the Senate Committee on Finance, stated,
"The science is clear . . . [a]ll American beef is safe, whether it has bones or does
not."' 1 74 This controversy ovei the beef trade between South Korea and the United
States is holding up this free trade agreement, which is yet to be passed by
Congress. 175

Free trade agreements with Panama and Colombia were delayed due to
political concerns rather than economic reasons related to trade. 176 The agreement
with Colombia was held up because United States unions and many members of
Congress were concerned over murders of trade union leaders in Colombia. 177 The
free trade agreement with Panama "came to a standstill with the [2007] election of
Pedro Miguel Gonzalez Pinzon as president of the Panamanian National
Assembly."' 78 In 1992, Pinzon was indicted in the United States for shooting a
member of the Army, but he was cleared of these charges in Panama. 179 Influential

171 Stephen J. Hedges, Side Issues Stall Action on Trade Agreements, CHI. TRIB., Dec. 1, 2007,
available at http://articies.chicagotribune.com/2007-12-01/business/0711300614_1 trade-agreements-
trade-representative-south-korea.

172 Proclamation No. 8341, 74 Fed. Reg. 4,105 (Jan. 16, 2009). See also Peru Trade Promotion
Agreement, OFFICE OF THE UNITED STATES TRADE REPRESENTATIVE, available at http://www.ustr.gov/
trade-agreements/free-trade-agreements/peru-tpa.

173 Hedges, supra note 171.
174 Id.
175 See Sheryl Gay Stolberg, Stalled South Korea Trade Deal Is Setback for Obama, N.Y. TIMES,

Nov. 11, 2010, available at http://www.nytimes.com/2010/l1/12/world/asia/l2scoul.html?_r-1
&partner-TOPIXNEWS&ci=5099.

176 Jennifer Liberto, Congress Passes Trade Deals, CNN MONEY, Oct. 12, 2011, http://money.cnn.
com/2011/10/12/news/cconomy/tradc_deals/?hpt=pobnl.

177 Hedges,supranote 171.
178 Id.
179 Id.
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members of the Senate, therefore, pledged that this agreement would not move
forward until Pinzon is out of office. 1 80

The point of looking at these free trade agreements is to show that political
pressures have a great influence on the multilateral tariff and trade negotiations.
While the United States may argue that the USTR has the authority to negotiate
these tariffs as they wish, it is important to make sure that if political motives or
other side concerns come in the way, they do not have a discriminatory purpose
against a specific gender. Furthermore, stating that these tariffs are internationally
negotiated is also not enough to protect the rates from a judicial inquiry. Courts
have the power to invalidate international agreements in situations where the
agreement is a clear violation of a constitutional provision. 18 1 In Reid v. Covert,
the Supreme Court stated, "no agreement with a foreign nation can confer power on
the Congress, or on any other branch of Government, which is free from the
restraints of the Constitution."1 82  Furthermore, the Court gave increased
significance to this statement by referring to it as an "obvious and decisive
answer."1 83 Although the United States is now part of a much larger global
economy, constitutional restraints remain an important protection against ulterior
motives in trade negotiations.

Additionally, the government may argue that gender-classified tariffs, while
not ideal, are negotiated in a global forum and are used in the United States for
other reasons. 184 However, other similar developed countries, such as Canada and
Israel, have these gender distinctions in the actual nomenclature of their tariff rates
but charge the exact same rate for both subheadings, similar to the way the United
States charged for gloves in the early 1990s. 185 Stating that the classification is
negotiated on a global scale is not enough to overcome a constitutional argument.
Other countries recognize how to protect their own values while still complying
with international negotiations; it is not difficult for the United States to follow.

1s0 id
181 See, e.g., Made in the USA Found. v. U.S., 242 F.3d 1300, 1314 (1 Ith Cir. 2001) (stating that

there is "little doubt that courts have the authority-indeed, the duty-to invalidate international
agreements which violate the express terms of the Constitution").

182 Reid v. Covert, 354 U.S. 1, 16 (1957).
183 Id
184 As mentioned earlier, the HTSUS is based on the International Harmonized System, which does

not use gender in its language, but the gender classifications are accepted through international
negotiations.

1ss See Canada Border Services Agency, Sections and Chapters of the Harmonized System (2010),
available at http://www.cbsa-asfe.gc.ca/trade-commerce/tariff-tarif/2010/01-99/tblmod-eng.html;
Israel Tax Authority, Customs and Purchase Tax Tariff (2003), available at http://62.219.
95. 10/TaarifEnglish/.
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B. Treating Gender-Specific Products Differently is Equivalent to Discriminating
Against That Group ofPeople

The government's Totes-Isotoner appellee brief rejects that the HTSUS
gender classifications are truly an equal protection violation, arguing:

The challenged HTSUS provisions distinguish between gloves. Gloves are
inanimate, manufactured products that possess neither gender nor age. The
presence of the terms "men's" and "other persons" is not enough to show
that persons are classified on the basis of gender or treated unequally. The
terms "men's" and "other persons" are instead used as descriptors within
the HTSUS, to distinguish between classes of different products.
Consequently, the HTSUS does not treat persons of different genders
differently but treats different products differently. 8 6

The government is asserting that the HTSUS does not discriminate against
certain groups of people, in this case men, but the products are treated differently
and gender is used to describe these differences. However, there are two
fundamental problems with this statement. First, the government did not show how
men's and women's leather gloves are in fact different, and second, if they are not
different, the government did not show how this duty is not a tax exclusively based
on gender.187

The specificity in the HTSUS makes it difficult for the government to explain
why gender classifications must be used.188 For example, if a glove with a large
wrist opening is typically for men, while a smaller opening is usually for women,
the HTSUS can use the size of the wrist opening to describe the glove rather than
using gender.189 However, assuming that only gender may be used to describe the
good, it is possible that at the time when the tariff rate was adjusted, the United
States had a gender-neutral explanation for raising the rate for men's gloves.

A possible explanation includes pressure from domestic manufacturers of
men's leather gloves to raise the tariff rate for this good.190 Perhaps in 1996, when
the tariff rates for leather gloves were first adjusted, the higher tariff rate of men's
leather gloves may have had a specific purpose such as protecting domestic
manufacturers of this product from identical yet less expensive imported goods.
This hypothetical is an important government reason that would certainly pass even
intermediate scrutiny. 191 However tariff classifications that are set to assist

186 Brief for Defendant-Appellee at 58, Totes-Isotoner Corp. v. United States, 594 F.3d 1346 (Fed.
Cir. 2010) (No. 2009-1113) 2009 WL 1699615 at *26 (citations omitted).

187 Id.
88 See FELLER, supra note 5, § 8.03.

189 This description is not a definition of what makes the gloves different; it is only a possible
example by the author of this Note.

190 See HAMILTON, supra note 3; HUSTED, supra note 4.
191 See HAMILTON, supra note 3; HUSTED, supra note 4.
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domestic manufacturers must have reasonable time limits, considering their
original purpose is lost as the domestic manufacturing landscape changes. Nearly
fourteen years after the adjustments in the HTSUS, this rate for men's leather
gloves should have been changed back to a rate equal to women's leather gloves.
Without some legitimate reason why men's leather gloves are in fact still taxed
differently today, the only other conceivable purpose of the tariff is to tax leather
gloves that are predominately intended for use by men.

This exact problem was addressed in a review of the tariff schedule in 1960.
The Tariff Classification Study of 1960 states, "[t]hese [gender] distinctions are
often difficult if not impossible to make and their economic justification is
questionable."1 92 The study continues, "[W]e feel that the [Tariff] Commission is
acting wisely in its proposal to eliminate differentiation by gender, and we would
not recommend continuing that differentiation, and that is the reason why we have
established the single rate for [specific goods] in our proposal."1 9 3 In Totes-
Isotoner, the complainant received support from other importers that are also
affected by gender classifications in the HTSUS. Columbia Sportswear Co., an
importer of several apparel items now working on their own challenge to the
HTSUS, filed an amicus brief on the Totes-Isotoner petition for Certiorari. In the
brief, Columbia Sportswear Co. argued:

[T]he government was acutely aware that gender- and age-based duty
differences in the tariff could be problematic. The Tariff Commission's
opinion that economic justifications for such gender- and age-based
distinctions were "questionable," and its recommendation that the [tariff
schedule] "eliminate differentiation by gender," indicate that the
government cannot show that a higher tariff on men's gloves is
substantially related to an important governmental interest under
intermediate scrutiny.194

If the government cannot provide a clear reason for these differing tariff
rates, then the only reason remaining is what can be seen by looking directly at the
tariff schedule: that there is a difference in the rate depending on which gender uses
the product. If the government has an important reason besides protecting a
domestic manufacturer, there are other reasonable ways to adjust the tariff.19 5 By
having a different tariff rate for men's and women's leather gloves, the only aspect
the HTSUS is describing is a rate based exclusively on the gender of the consumer.

192 Brief of Amici Curiae Columbia Sportswear Company, et al. in Support of Petition at 15, Totes-
Isotoner Coro. v. United States, 131 S.Ct. 92 (2010) (No. 09-1360) (quoting Tariff Classification Study,
Schedule 7, U.S. Tariff Commission 21-22 (1960)).

193 Id. at 15-16 (quoting Tariff Classification Study, Schedule 7, U.S. Tariff Commission 647
(1960)).

194 Id. at 16.
195 See, e.g., 19 U.S.C. § 2451 (2011); 19 U.S.C. § 1673 (2011).
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C. It is Unlikely that the Few Valid Commercial Considerations for Applying a
Tariff Based on Gender Apply

Few valid commercial considerations exist, that would overcome even a
rational basis test, for using gender to classify imported goods. While the
government may have once had a rational reason for these classifications, to remain
reasonably related the rationale must still exist. As previously mentioned, if a
domestic manufacturer of mostly or exclusively men's leather gloves was hurting
economically due to cheaper imports of the identical product, the government may
validly raise the import rate for that specific gender-classified product.
Nevertheless, even if these considerations may be shown, they would still fail
under the rational basis test because commerce changes rapidly enough that the
government would need to consistently show that the higher tariff rate is still
protecting these manufacturers. As discussed earlier, tariff rates are supposed to be
set on specific commercial considerations. A proper commercial consideration is
to protect domestic manufacturers of the same product within a reasonable time
frame. However, history shows that more than a mere 1.4 percent increase-the
difference between the tariff rate for men's and women's gloves-is not enough to
protect this specific group of manufacturers.196

A review of congressional hearings dating back to the 1890s indicates that a
much larger increase in the tariff rate of gloves is necessary to protect domestic
manufacturers.197 Columbia Sportswear's amicus brief in Totes-Isotoner petition
for writ of certiorari provides several cases where testimony from domestic
manufacturers of gloves indicates that a significant increase in the tariff rate is
necessary to protect their industry. For example, "[the] written testimony [of a
glove manufacturer in New York City] demonstrates that a tariff rate as high as 66
[percent, from 50 percent], was required to foster and protect the men's glove
industry in the 1890s."l98 Columbia Sportswear argues that if a substantial
increase, like this one and others of the 1890s and early 1900s, was necessary
during these periods, "then it is impossible for a 1.4 [percent] difference in duty to
protect any men's glove industry in the United States today, or otherwise to be
substantially related to serving a legitimate governmental interest."1 9 9 While
impossible is strong language, it is certainly not likely today that the 1.4 percent
difference truly protects domestic manufacturers of men's gloves when a much
larger percentage was necessary in the 1890s.

196 Brief ofAmici Curiae, supra note 192, at 17-20.
I97 Id
198 Id. at 18 (quoting Tarifflearings Before the Comm. On Ways and Means, 54th Cong. 1927-28

(1897) (statement of Lucius W. Littaucr)).
199 Id. at 20.
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CONCLUSION

Tariffs have essential purposes, specifically protecting domestic
manufacturers while producing significant income for the federal government.
This purpose has been the goal of tariffs since their creation in the first United
States Congress and remains the central purpose behind tariffs today. As this
country has joined a more global economy, other purposes of tariffs have become
present, such as using their elimination through bilateral free trade agreements to
create stronger foreign ties. However, a substantial number of tariffs have gone
beyond their fundamental purpose and discriminate between genders for no
legitimate reason. If these differences were present in a few classifications, it is
possible that the few rational reasons the government may rely on could apply.
However, these classifications are found all over the HTSUS in countless numbers
of tariffs.

Modern equal protection doctrine may not provide the high level of scrutiny
that applies to other classes such as race, but the intermediate level of scrutiny is
the established standard for gender classifications. By rejecting this doctrine in
gender-classified tariffs, the Federal Circuit made it difficult for importers to
challenge these classifications in the future. Importers, however, have reacted to
these determinations and are attempting to find ways to get beyond the pleading
requirements so the courts will have to address the central issue of gender-
classified tariffs.

As provided by Totes-Isotoner and the several other subsequent cases arguing
the same central issue, there is generally no legitimate reason for gender-classified
tariffs. Importers must show that the government has no conceivable reason for
these classifications other than to intentionally discriminate based on gender. Since
courts have the power to invalidate international agreements that violate the
Constitution and equal protection, courts should use this power to end tariff
agreements that make distinctions between genders and properly refund the harmed
importers.
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