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Because articulating causes, explanations, and potential solutions to the ongoing problem of queer youth
bullycide requires extensive study and dialogue beyond the word limit of nearly any law review article,
this Article amplifies David Groshaff, Child Please - Stop the Anti-Queer School Bullycides: A Modest
Proposal to Hoist Social Conservatives By Their Own "God, Guns, and Gays" Petard, II U. MD. L.J.
RACE, RELIGION, GENDER & CLASS (forthcoming 2012) [hereinafter Groshoffl. Similar to that
manuscript, this Article attempts to elevate the reader's contextualization of the subject matter's social
milieu through numerous references to popular culture and music.
Although still unusual in the legal literature, I am not alone in employing such techniques. See
generally Bernard J. Hibbitts, Making Sense of Metaphors: Visuality, Aurality, and the Reconfiguration
of American Legal Discourse, 16 CARDOZO L. REV. 229, 310 (1994) (stating, "an increasing number of
law review pieces carry titles that evoke the titles or words of popular songs. Some legal academics are
even quoting and/or analyzing lyrics in the course of making their academic arguments.") (citations
omitted); Alex B. Long, Essay, [Insert Song Lyrics Here]: The Uses and Misuses of Popular Music
Lyrics in Legal Writing, 64 WASH. & LEE L. REV. 531 (2007) (reviewing the adequacy of music
discourse in various law review articles).
Even Chief Justice Roberts and Antonin Scalia have quoted popular music in their Supreme Court
opinions over the past three years. See, e.g., Nate Schweber, The Legal Side of Bob Dylan, N.Y. TIMES
CITY BLOG (Apr. 5, 2011, 3:08 PM), http://cityroom.blogs.nytimes.com (stating, "[i]n 2008, Chief
Justice John G. Roberts Jr. quoted Mr. [Bob] Dylan's "Like a Rolling Stone" lyric ... in an opinion ....
[and] [i]n a 2010 case . . . Justice Antonin Scalia" also quoted Dylan).

I Teemu Ruskola, Minor Disregard: The Legal Construction of the Fantasy That Gay and Lesbian
Youth Do Not Exist, 8 YALE J.L. & FEMINISM 269, 331 (1996).
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INTRODUCTION

Eerily echoing the above quote from fifteen years ago, columnist Dan Savage
launched the current It Gets Better campaign, 2 following the highly publicized
bullycides3 of sexual minority4 teens in late 2010. The it Gets Better campaign
features celebrities, 5 corporate personnel, 6 sports figures, 7 educators,8 clergy,9 and

2 Nicole Santa Cruz, YouTube Channel Tells Gay Teens: It Gets Better, L.A. TIMES (Oct. 9, 2010),
http://articles.latimes.com/2010/oct/09/nation/la-na-adv-gay-youtube-20101010.

3 See, e.g., BRENDA HIGH, BULLYCIDE IN AMERICA: MOMS SPEAK OUT ABOUT THE
BULLYING/SUICIDE CONNECTION (2007).

4 Because of the varied use and evolution of terms, such as "LGBTQ," "gay" "homosexual,"
"bisexual," "pansexual," transgender," "qucer," and other lexical units, this Article generally employs
the terms "queer" or "sexual minority."

5 See generally KeSha, It Gets Better, YouTUBE.COM (Oct. 5, 2010),
http://youtu.be/DV4EmSviDfQ (Billboard Award nominated singer Kc$ha); Rob Thomas, It Gets
Better, YOUTUBE (Oct. 12, 2010), http://youtu.be/H-xy9j4-Yql (Grammy Award winning lead singer of
the band Matchbox 20, Rob Thomas); Lady Gaga, The Monster Ball-Phoenix- It Gets Better,
YouTUBE.COM (Mar. 29, 2011), http://youtu.bc/m0bbM5pDEvM (ASCAP, Billboard, BET, BMI,
CFDA, and Grammy Award-winning Lady Gaga); Suze Orman, It Gets Better, YouTUBE.COM (Nov. 2,
2010), http://youtu.be/mbECOomyr-0 (best-selling personal finance author, CNBC host, and openly
lesbian Suze Orman); Kathy Griffin, Message to Gay Teens (Suicides), YouTUBE.COM (Oct. 2, 2010),
http://youtu.be/yLrHiU5F4gA (showing D-list comedienne Kathy Griffin saying,

This is regarding the string of recent gay teen suicides . . . I've spent a lot of time with
homeless gay teens and it could be heartbreaking. These are kids who in some cases have
been disowned by their families, kicked to the curb like dogs . . . So lets talk about these
bullies. I just don't think they came up with this anti-gay bias on their own. They weren't
born with it. The politicians, so called religious leaders and pundits [see infra text
accompanying notes 15-19 (regarding Ann Coulter)] who have made careers out of
saying being gay is wrong or immoral, or that gays are somehow less than - they all have
blood on their hands. Yes, all you anti-gay public figures, and you know who you are.
You have the blood of these dead teens on your hands... That's why its so important that
... Don't Ask Don't Tell gets repealed [see infra text accompanying note 18 (regarding
Ann Coulter's support for a society-wide Don't Ask Don't Tell policy)], because right
now the message the government is sending our young people is that it's unacceptable
and inferior to be gay and that's when you grow up thinking: you're a second class
citizen, when you're not.. . Parents saying about these kids that are bullying - oh they are
just being kids. That's bullshit, it's about right and wrong. What I can say with great
confidence is, it does get better.) (emphasis added).

6 See generally Google, It Gets Better, YouTUBE.COM (Oct. 19, 2010),
http://youtu.be/pYLs4NCgvNU (Google personnel); The Gap, It Gets Better, YOUTUBE.COM (Nov. 3,
2010), http://youtu.be/aQaXz220k-c (popular clothing retailer GAP, Inc. personnel).

7 See generally The Red Sox, It Gets Better, YOUTUBE.COM (July 21, 2011),
http://youtu.be/TGcY_ip3w7g (baseball team Boston Red Sox, including two-time World Series
championship Manager Terry Francona and Team Captain Jason Varitek); The Giants, It Gets Better,
YouTUBE.COM (June 1, 2011), http://youtu.be/AITcD95kmGQ (defending World Series champion
baseball team San Francisco Giants, including manager Bruce Bochy and former Cy Young Award
winning pitcher Barry Zito).

8 See generally Harvard Graduate School of Education, It Gets Better, YouTUBE.COM (July 2 1,
2011), http://youtu.be/pOCMItaLo50.

9 See generally Bishop Gene Robinson, It Gets Better, YouTUBE.COM (Oct. 22, 2010),
http://youtu.be/h5-NxBoPwZI (stating,

Maybe you're growing up in a Roman Catholic household, and you hear from your
church that you are "intrinsically disordered." Or maybe you're growing up in a Mormon
household or a Southern Baptist household and you're told that somehow that your life is
not acceptable to God. I want to tell you, as a religious person, that they are flat out
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elected officialso in YouTube videos asking queer youth not to kill themselves,
because some how, some way, it gets better. How, why, if, or when it does get
better rarely seemed to be addressed, however.I1 In the aftermath of the anti-queer
bullycides and the It Gets Better campaign, testifying before the United States
Commission on Civil Rights in May 2011, Dr. Eliza Byard stated,

Joey, a high school junior, works at McDonald's, listens to Lady Gaga and
spends way too much time on Facebook. But something about Joey, who
turns seventeen next week, is different from most of his classmates. Joey is
gay. Up until the time he revealed this fact to friends in middle school,
Joey was a popular kid and never thought twice about whether he was safe
at school. After he came out, Joey's school experience changed
dramatically for the worse. He was harassed daily, a problem that

wrong. God loves you beyond anything you can imagine, and God loves you the way you
are ... And God doesn't want you to change, and God doesn't want you to be cured or
healed, because there's nothing to be healed from . . . Be strong and know that despite
the messages that you get from religious people, God loves you beyond your wildest
imagining.) (emphasis added);

but cf Gr6shbff, at subpart Il-C (indicating that "intrinsically disordered" has been an official position
of the Catholic church relative to queer people) (citing CONGREGATION FOR THE DOCTRINE OF THE
FAITH, ON THE PASTORAL CARE OF HOMOSEXUAL PERSONS 8 (1986)); see also V. Gene Robinson, A
Public Lecture. Why Religion Matters in the Civil Rights Debate for Gays and Lesbians, 32 NOVA L.
REv. 573 (2008). See also It Gets Better- Gay Orthodox Jews, YouTUBE.COM (Nov. 9, 2010),
http://youtu.be/ytzzq9rwhQA (stating "the only time I ever heard the word gay was when I heard the
rabbi speak and talk about the terrible gays and the gay agenda," and I really wanted to change. I didn't
want to be gay. . . So I went to reparative therapy and I spent months, time and energy trying to change.
. . and every day that went by I really blamed myself I really thought it was my fault because I wasn't
working hard enough, I wasn't trying hard enough, and according to everyone around me at the time it
was possible to change, so I was constantly blaming myself, and then just one day I realized it is not
working, it is not working, it just doesn't go, it doesn't change... no matter how hard I try to take my
mind off of these attractions, they're not going away. There was a time in my life that I actually tried
ending my life. . . . [but G-d] created me as a Jew, and He created me as a gay person.) (emphasis
added).

10 See generally Barack Obama, It Gets Better, YOuTUBE.COM (Oct. 22, 2010),
http://youtu.be/HzcAR6yQhF8 (President Barack Obama); Hillary Clinton, Tomorrow Will Be Better,
YOUTUBE.COM (Oct. 19, 2010), http://youtu.be/zXBpW8GCDtY (while her husband signed into law the
Defense of Marriage Act and Don't Ask Don't Tell during her time as First Lady, former Senator and
current Secretary of State, Hillary Rodham Clinton, stated, "children are particularly vulnerable to the
hurt caused by discrimination and prejudice, and we've lost many young people over the years to
suicide.") (emphasis added); but cf text accompanying infra note 61 (describing a "gay youth suicide
myth").

I As discussed in Grishiff, Part IV, an arguable way to make it better is to fight back when others
initiate anti-queer violence. The It Gets Better campaign apparently recognized that and partnered with
California band Rise Against to produce the music video for the song Make It Stop: September's
Children written in the wake of the sexual minority teens who killed themselves in late 2010, ostensibly
representing the first time that popular media has accurately depicted the graphic violence that
represents bullycide and stating "bang bang from the closet walls, the schoolhouse halls, the shotgun's
loaded. Push me, and I'll push back. I'm done asking, I demand. .. [B]orn free but still they hate, born
me, no I can't change"; Rise Against, Make It Stop (September s Children), YOUTUBE.COM (June 2 1,
2011), http://youtu.be/XP4clbHc4Xg; see also Rise Against, Behind the Scenes "Make It Stop
(September's Children)," YOuTUBE (June 21, 2011), http://youtu.bc/jjctKhpxSVc (emphasis added);
See also Josh Boose, Buffalo Teen Commits Suicide, Parents Say He was Bullied (Sept. 22, 2011),
http://www.wgrz.com/news/article/ 35364/37/Teen-Takes-His-Life-Parents-Say- He-Was- Bullied
(describing fourteen year-old Jamey Rodemeyer who had made an It Gets Better video in May 2011,
prior to his ultimately succumbing to bullycide in late September 2011).
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escalated to the moment when a student threatened Joey with a knife.
Rather than intervene, a school administrator's response was to encourage
Joey to act "less gay" and to consider whether the bullying he experienced
was something he deserved because of who he is . . . . [ultimately] bullying
forced him and his family to move across state lines to find a school where
he would be treated with the same respect as every other student.1 2

Two months following Dr. Byard's testimony, on a nationally broadcast
cable news program in late July 2011, University of Michigan Law School graduate
and socially conservative pundit Ann Coulter responded to a question regarding the
business that Minnesota Congresswoman Michelle Bachmann-a candidate for the
2012 Republican Party nomination for United States presidency-and her husband
operate that purports to "cure" people of same-sex attraction through reparative
therapy techniques.13 Coulter's grandiloquent answer asked, "for . .. [people] who
think that every sort of polymorphousl 4 perversion is normal, you can't imagine
that you couldn't go from being gay to straight? It happens, it does happen."' 5

12 See Eliza Byard, Exec. Director, Gay, Lesbian, Straight Educators Network ("GLSEN"),
Testimony Before the U.S. Commission on Civil Rights (May 13, 2011) (on file with author).

13 See, e.g., Anderson Cooper Takes Michele Bachmann To Task Over 'Ex-Gay' Services at Clinic
(video), HUFFINGTONPOST.COM (July 13, 2011), http://www.huffingtonpost.com/2011/07/13/anderson-
cooper-takes-mic n 897030.html. See also Lucas Grindley, Bachmann Supported Reparative Therapy
for Gays, ADVOCATE.COM (July 6, 2011), http://www.advocate.com/News/DailyNews/2011/06/
Michele BachmannSupportedReparativeTherapyfor Gays/ (emphasis added). In the specific
context of reparative therapy, Bachmann also discussed "the changes that Christ can bring through His
healing power from the bondage of sin." As a result, to Bachmann, "change" can occur with the grace
of God, and the "change" is from sin to heterosexuality. See also Rachel Maddow, Romney money
funds pray away the gay' group, THE RACHEL MADDOW SHOw, (Jan. 26, 2012),
http://video.msnbc.msn.com/the-rachel-maddow-show/46157391 #46157391; Lucas Grindley, Mitt
Romnev Discloses Contributions to Antigay Groups, ADVOCATE, (Jan. 24, 2012, 4:04 PM),
http://www.advocate.com/News/DailyNews/2012/01/24/Mitt RomneyDisclosesContributions to A
ntigayGroups/ (indicating that another candidate seeking the Republican presidential nomination has
contributed financially to groups supporting reparative therapy).

14 Cf Larry Mutz, Essay, A Fairy Tale: the Myth of the Homosexual Lifestyle in Anti-Gay-and-
Lesbian Rhetoric, 27 WOMEN'S RIGHTS L. REP. 69, 70 (2006) (quoting Fox News host Bill O'Reilly,
stating: "You know what this whole gay marriage thing is about ... the poly-amorphous marriage,
whatever they call it, you can marry eighteen people, you can marry a duck.") (emphasis added).

15 See, e.g., Ann Coulter: "You Can Pray the Gay Away," THE JOY BEHAR SHOW, CNNBLOGS
(July 27, 2011), http://joybehar.blogs.cnn.com/2011/07/27/ann-coulter-you-can-pray-the-gay-away/; see
also Tammyc Nash, Ann Coulter Says You Can Pray the Gay Away and We Should Bring Back DADT,
DALLASVOICE.COM (July 28, 2011), http://www.dallasvoice.com/ann-coulter-pray-gay-bring-dadt-
1084657.html (stating Log Cabin Republicans' Executive Director R. Clarke Cooper said Coulter's
"remarks endorsing the widely outdated and profoundly harmful idea of 'reparative therapy,' alleging
that one can 'pray the gay away,' are not only demeaning to gays and lesbians, but are offensive to all
people of faith," and quoting Truth Wins Out's Wayne Besen as saying, that "even though most people
know Coulter 'is . .. exploiting this issue to advance her career, there are still plenty of people who
don't realize what an idiot she is . . . [u]nfortunately some [people] . . . may believe what she says to be
true, and that's why she's dangerous."'); see also Chris Bull, Suicidal Tendencies: Is Anguish Over
Sexual Orientation Causing Gay and Lesbian Teens to Kill Themselves?, THE ADVOCATE, Apr. 5, 1994,
at 42 (demonstrating, ancedotally, the impact of national television broadcasts on queer youth and
stating,

a fifteen-year-old boy from Jackson, Mississippi pleaded with [an Indiana gay youth
group] for help [after learning of the group from a nationally televised newsprogram,] 'If
you refuse to help me, all I will have left is suicide,' he wrote. 'I am a gay teen. When

I
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Coulter not only defended the notion that people indeed could "pray the gay away"
but also declared: "I not only want Don't Ask Don't Tell 1 6 for the military, but I
want Don't Ask Don't Tell for all of society," because she was "sick of' hearing
about "the gays." 17

Four years earlier, Coulter attacked queer people, using a heterosexual man
as her target. Addressing the Conservative Political Action Conference's 2007
annual meeting, Coulter called former Democratic Party Vice Presidential nominee,
and then-Democratic Party presidential primary candidate, John Edwards, a
"faggot," perhaps the single most offensive anti-queer epithet.18 Coulter's use of
the term "faggot" only underscores its demeaning nature, given Edwards'
pronounced heterosexuality along with his then-unknown-but-since-revealed extra-
heterosexual-marital affair with a woman other than his wife that produced a child.
The context of Coulter's 2007 insult goes beyond a personal attack on one-albeit
loathsome-individual. Instead, it went to the core of a battle against queer youth,
the same battle Coulter was fighting in her above-described 2011 outburst. In
attacking Edwards, Coulter stated, "it turns out that you have to go into rehab if
you use the word 'faggot."' 9 Simply put, Coulter believed that her political

my friends found out, they all disowned me. Some even came together to beat me up. I
am not afraid or ashamed to say that I have never hurt or cried as much as I am doing
right now. I am so alone. Even my own father will have nothing to do with me . . . I beg
of you to help.).

Cf Grdshdff, Part I, subparts Il-B, Ill-A (detailing familial rejection, peer bullying, and bullycide).
16 See 10 U.S.C. § 654 (2000) (codifying "Don't Ask, Don't Tell"); see also Enlisted

Administrative Separations, Dep't of Defense Directive No. 1332.14.E3.Al.1.8.1.1 (1994); Separation
Procedures for Regular and Reserve Commissioned Officers, Dep't of Defense Instr. 1332.40.E2.3
(1997); cf Investigations of Sexual Misconduct by the Defense Criminal Investigative Organizations
and Other DoD Law Enforcement Organizations, Dep't of Defense Instr. 5505.8 at §§ 4, 6, & encl. 2
(2005).

17 But cf comedienne Sarah Silverman's YouTube video independent of the It Gets Better
campaign (stating,

Dear America: When you tell gay Americans that they can't serve their country openly or
that they can't marry the person they love, you're telling that to kids, too. So don't be
fucking shocked and wonder where all these bullies are coming from that are torturing
young kids and driving them to kill themselves because they 're different. They learned it
from watching you) (emphasis added),

Sarah Silverman, Message to America, On Gay Suicide, YouTUBE.COM (Oct. 4, 2010),
http://youtu.be/WM6xbWlDZyM; see also AMERICAN PSYCHOLOGICAL ASSOCIATION, REPORT OF THE
APA TASK FORCE ON APPROPRIATE THERAPEUTIC RESPONSES TO SEXUAL ORIENTATION (2009),
available at http://www.apa.org/pi/lgbt/resources/therapcutic-response.pdf

18 See, e.g., Coulter Under Fire for Anti-Gay Slur, CNN (MAR. 4, 2007),
http://articles.enn.com/2007-03-04/politics/coulter.edwards I anti-gay-slur-neil-g-giuliano-ann-
coulter? _s=PM:POLITICS; cf Groshoff, Part I (describing the etymology of "faggot"); see also infra
text accompanying note 92 (referencing "dyke" as similar in offense). The same year that Ms. Coulter
accused Senator Edwards of being a "faggot," the presidential hopeful appeared to be particularly
heterosexual during that era, as his wife was dying of incurable cancer, Edwards fathered a child with
another woman. See 'It's an extraordinarily sad moment': John Edwards Tells of Pain over Separation
from Terminally Ill Wife after His Affair, DAILY MAIL ONLINE, http://www.dailymail.
co.uk/news/article-1246691/John-Edwards-splits-wife-Elizabeth-just-days-admitting-fathered-love-
child.html#ixzzlToFo6tam (last updated Jan. 29, 2010).

19 See, e.g., Coulter Under Fire for Anti-Gay Slur, supra note 18 (emphasis added).
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opponents' dislike for speakers who chose the word "faggot" was so intense that
they would prefer to correct the offending speech via a forced institutionalized
rehabilitation. To Coulter, then, institutionalized therapy seems neither a pleasant
nor appropriate result for an individual's choice of words.

But for Coulter, reparative therapy is, however, appropriate when it seeks to
convert people from a non-heterosexual orientation-or, to Coulter, choice--to a
heterosexual orientation. Following Coulter's July 2011 comments, Oklahoma
State Representative Sally Kern, who had previously stated that gay people
constituted "a bigger threat [to the U.S.], even more so than terrorists . . . or Islam"
and would "destroy this nation," 20 also announced her support for reparative
therapy. On the American Family Radio network, Representative Kern implicitly
called entertainer Lady Gaga, whose real name is Stefani Joanne Angelina
Germanotta, a hater of queer people, despite Gaga's position as an icon of-and
advocate for-queer youth2 1 in both lyrics 22 and dollars.23 Kern stated, "To me
what is hateful is when those people who say 'you're born this way,24 there's no
hope in change, you're stuck in this, deal with it,' that is hate. There's no hope in
that." 25 Therefore, so long as the hope is heterosexuality, and the change is from
non-heterosexuality, then social conservatives want to offer hope and change-
prominent slogans of Barack Obama's 2008 presidential campaign 26 that social
conservatives have mocked since his inauguration, derisively asking, "[H]ow's that
'hopey changey stuff working out?" 27

20 Trudy Ring, Kern, Coulter on Conversion Therapy, ADVOCATE.COM (July 29, 2011),
http://www.advocate.com/News/DailyNews/2011/07/29/Kern Coulteron ConversionTherapy/.

21 See generally Eric Ditzian, Lady Gaga Wants To Be A 'Representative'For Gay Youth: 'The gay
community has been the most loyal and wonderful support of not only my career, but as friends to me my
entire lfe,' Gaga says, MTV.COM (Oct. 12, 2009), http://www.mtv.com/news/articles/1623603/lady-
gaga-wants-be-representative-gay-youth.jhtml; Shamecca Harris, Lady Gaga Offers Support to
Homeless LGBT Youth, 365GAY.COM (July 28, 2010), http://web.archive.org/web/20100801012441/
http://www.365gay.com/news/lady-gaga-offers-support-to-homecless-lgbt-youth/.

22 See Lady Gaga, Born This Way Lyrics, OFFICIAL LADY GAGA HOMEPAGE,
http://www.ladygaga.com/lyrics/default.aspx?tid=23592566 (last visited Aug. 8, 2011) (attempting to
refute the "choice," "change," and "sin," charges, stating:

Cause God makes no mistakes I'm on the right track, baby I was born this way ...
Subway kid, rejoice your truth . . . respect my youth a different lover is not a sin ...
Whether life's disabilities left you outcast, bullied, or teased, rejoice and love yourself
today 'cause baby you were born this way. No matter gay, straight, or bi, lesbian,
transgendered life ... I'm on the right track baby ... I was born this way .. .).

23 See Steve W., Lady Gaga to Give $1 Million to LGBT Youth Support Groups, CARE2.COM (Apr.
27, 2011), http://www.carc2.com/causes/lady-gaga-to-give- I-million-to-lgbt-youth-support-groups.html.

24 Cf supra note 22 (presenting selected lyrics from the Lady Gaga song, Born This Way).
25 Ring, supra note 20 (emphasis added).
26 See, e.g., Lynn Sweet, Obama 2012 Launching: Getting Beyond "Hope" and "Change,"

CHICAGO SUN TIMES BLOG (Apr. 3, 2011, 11:19 PM), http://blogs.suntimes.com/sweet/
2011/04/obama_2012_launchinggettingb.html.

27 See Don Gonyca, 'How's That Hopey, Changey Stuff?' Palin Asks, NPR (Feb. 7, 2010),
http://www.npr.org/templates/story/story.php?storyld=123462728 (prominent socially conservative
former Republican Party Vice Presidential nominee Sarah Palin closed the National Tea Party
Convention, where she praised the Tea Party movement and delivered a scathing-sometimes
mocking---critique of both the economic and national security policies of the Obama administration,

[Vol. 18:275
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This Article explores the development and maintenance of a vicious web that
has sought to harm all queer people but that particularly has entangled kids. In
creating this web, law reviews attached to entities with ideological missions spun
the yarn28 by publishing articles into the universe of legal scholarship that
disparaged queer people and advocated the notion that queer people could change
therapeutically to heterosexual orientations. This Article argues that meaningful
responsibility for the position in which queer youth continue to find themselves
rests with ideologically bound schools that use their law reviews as vehicles in
which anti-queer authors can advantageously exploit the law reviews' lack of
professional editorial review, thus publishing wildly unsubstantiated claims about
queer people. In turn, courts, legislatures, mental health professionals, and
publications in other disciplines have relied on these articles and their authors-and
on one particular author-to initiate private and public force against queer people
in general and queer youth specifically.

Part I discusses the mental health profession's historical reliance on the anti-
queer Diagnostic and Statistical Manual of Mental Disorders ("DSM"). 29 This
Part argues that some of the key people involved in the DSM's continued anti-
queer position 30 have relied on law reviews and law review authors in staking that

[and stated] . . . a year later, "I gotta ask the supporters of all that, 'How's that hopey, changey stuff
working out?") (emphasis added).

28 See, e.g., Spin a Yarn, DICTIONARY.COM, http://dictionary.reference.com/browse/spin+a+yam
(last visited Aug. 8, 2010) (stating that the phrase to "spin a yam" dates to the 1800s and means to tell a
"long, drawn-out, or totally fanciful" story).

29 See AMERICAN PSYCHOLOGICAL ASSOCIATION, DIAGNOSTIC AND STATISTICAL MANUAL OF
MENTAL DISORDERS (American Psychiatric Publications various years and text revisions).

30 While some people would argue that possessing GID in the DSM is a positive, because it
provides for coverage under the Americans with Disabilities Act as a mental health disorder, 1: (a) reject
that position, and regardless of that rejection, (b) solely consider the unlevered inclusion of the disorder
in the GID, free from government regulation that can skew people to opine and act in a way in which
they otherwise would not. See, e.g., Susan Etta Keller, Crisis of Authority: Medical Rhetoric and
Transsexual Identity, 11 YALE J.L. & FEMINISM 51, 52 (1999) (stating, "the relationship between
transsexuals and the medical establishment upon which they rely for treatment has been termed
'uneasy,' however, and the victory of DSM inclusion 'Pyrrhic,' because of the potential incongruity
between disorder and empowerment."); Jeffrey B. Liebman & Erzo F.P. Luttmer, Would People Behave
Differently If They Understood Social Security? Evidence From a Field Experiment (2011), available at
http://www.nber.org/-uttmer/ssexperiment.pdf (indicating that information relative to a law-in that
case social security-can lead to behavioral responses attributed to that law); see also Christine Jolls,
Cass R. Sunstein & Richard Thaler, A Behavioral Approach to Law and Economics, 50 STAN. L. REV.
1471 (1998); Richard A. Posner, Rational Choice, Behavioral Economics, and the Law, 50 STAN. L.
REv. 1551 (1998) (stating, "I don't doubt that there is something to behavioral economics, and that law
can benefit from its insights," while not being entirely convinced of the merits at the close of the last
millennium); Jeffrey J. Rachlinski, The "New" Law and Psychology: A Reply to Critics, Skeptics, and
Cautious Supporters, 85 CORNELL L.J. 739, 741 (2000) (asserting, "the essence of this Reply is that
BDT [Behavioral Decision Theory] is less indeterminate and conflicted than legal scholars have
commonly presented it to be and that BDT frequently supports a normative position, although the
precise position depends upon the legal context"); Christine Jolls, Can Behavioral Economics Improve
Law? QN, A PUBLICATION OF THE YALE SCHOOL OF MANAGEMENT (Nov. 2009),
http://qn.som.yale.edu/content/can-behavioral-economics-improve-law (stating,

The [member of the dominant majority] has no awareness of treating members of the
traditionally disadvantaged . . . group any differently and in fact might be horrified to
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position for the DSM. As a result, mental health practitioners' unquestioning
application of the DSM to queer youth-misdiagnoses that often lead to the
traumatizing institutionalization of queer kids-has a basis in law review articles.

Part 11 then discusses the role of ideologically bound law schools and their
corresponding law reviews. Part III explores how this web has practically worked
in courts and legislatures for years and how it may finally be unraveling. Part IV
discusses how some members of the legal academy believe that peer review is a
panacea and rejects that idea by looking at how ideologues, sufficiently determined,
can circumvent even the highly regarded peer review process employed by natural
science journals. The Article concludes by calling on law schools to help educate
themselves and law review editors on the ethics and impacts involved with
publishing legal scholarship into the marketplace of ideas.

I. THE MENTAL HEALTH PROFESSION

My parents think I'm crazy, and the doctor says I've cracked, but they
don't understand me, I just want to go back . .. to the rockinghorse, back
to where it all began .. . and start all over again . .. 31

Simply put, the medical and psychological fields have been, and remain,
generally unprepared to adequately address the needs of queer clients, particularly
queer youth. When I was born this way in 1972, the DSM, upon which the medical
and psychological professions rely, listed homosexuality as a mental disorder.
Testifying before the United States Congress in 2011, Dr. Gregory Herek of the
University of California Davis stated, "Empirical research conducted since the
1950s has consistently failed to provide an empirical or scientific basis for the

learn of such behavior. In response to this sort of "implicit racial bias," my research
suggests the ways in which antidiscrimination law might, and to some degree alrcady
does, scek to reduce the lcvel of implicit bias.).

The law, of course, has worked in opposite ways relative to queer behavior, threatening quccr persons,
including youth, with incarceration for engaging in non-proscribed sex acts, robbing of queer couples of
their finances, and well over a thousand others at the federal level alone. See, e.g., Letter from Douglas
Holtz-Eakin, Cong. Budget Office Dir., to Steve Chabot, Chair, House of Representatives Subcommittee
on the Constitution, Comm. on the Judiciary (June 21, 2004) (on file with author), available at
http://www.cbo.gov/ftpdocs/55xx/doc5559/06-21-SamcScxMarriage.pdf (reiterating General
Accounting Office, Defense of Marriage Act: Update to Prior Report, GAO-04-353R (Jan. 23, 2004)
(stating that the General Accounting Office has identified 1,138 federal-level statutory provisions in
which federal recognition of marital status "is a factor in determining or receiving 'benefits, rights, and
privileges.")). Even socially conservative columnist Thomas Sowell, who has referred to being queer
as a "death-style," presumably rather than a "lifestyle," nonetheless stated that laws, and in particular tax
laws, drive peoples' behaviors: "[P]eoplc behave differently when tax rates are high as compared with
when they are low." See, e.g., Gay & Lesbian Alliance Against Defamation, "Creators" Syndicate
Promotes Thomas Sowell's Anti-Gay Bigotry, Los ANGELES INDEP. MEDIA CENTER, (Jan. 15, 2005),
http://la.indymedia.org/news/2005/01/121223.php; Thomas Sowell, End Deficit-Reduction
Commissions, NAT'L REV. ONLINE (Nov. 16, 2010), http://www.nationalreview.com/articles/
253334/end-deficit-reduction-commissions-thomas-sowelll.

3 PoisoN, Back to the Rocking Horse, on OPEN UP AND SAY AHH! (Enigma/Capitol Records
1988).
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once-common view of homosexuality as a mental disorder."32 Nonetheless, the
DSM did so until 1973, when the DSM replaced homosexuality as a mental
disorder with a variety of amorphous catch-all dysfunctions aimed at prolonging a
delegitimized view of queer people's mental stability. The myriad terms and
conditions that the DSM's authors have concocted include, inter alia, 1974's
"sexual orientation disturbance," replaced in 1980 with four new entrants: "gender
identity disorder of childhood;" "ego-dystonic homosexuality;" 33  "gender
dysphoria;" and "transsexualism." In 1987, the DSM added "gender identity
disorder of adolescence and adulthood, non-transsexual type," which the DSM
subsequently revoked in 1994, along with 1980's "gender identity disorder of
childhood" and "transsexualism." 34 The 1987 changes also added the precise
"Sexual Disorders Not Otherwise Specified," 35 and in 1994, the DSM added the
slightly less opaque "gender identity disorder" ("GID"), both of which remain in
the DSM today and under which professionals often diagnose queer people. 36

Exacerbating the text written in the DSM's various incarnations, "studies
show that a large number of psychologists and social workers are homophobic." 37

Moreover, for many queer people, access to competent mental health care is
restricted to certain geographic areas. 38 While the DSM's authors have been eager
to label and create dysfunctions based on sexual minority status, even today, "a
dearth of mental health interventions specifically designed for LGBT people"
exists, which means the large majority of queer people who require treatment do
not receive the specialized treatment they need.39 Moreover, "[flew mental health
interventions or suicide prevention strategies have been evaluated with LGBT
people, and it cannot be assumed that what has worked with predominantly

32 Briefing on Peer to Peer Violence and Bullying, Before the U.S. Comm'n on Civil Rights at 6
(May 13, 2011), (statement of Gregory M. Herek, U.C. Davis) transcript available at
http://www.eusccr.com/9.%20Gregory%20M.%20Herek,%2OUniversity%20of/2OCalifomia,%20Davi
s.pdf.

33 See, e.g., Gregory M. Herek, Facts About Homosexuality and Mental Health, U.C. Davis,
http://psychology.uedavis.edu/rainbow/htmlfacts mental-health.html (last visited Aug. 8, 2011)
(describing ego-dystonic sexual orientation as "(1) a persistent lack of heterosexual arousal, which the
patient experienced as interfering with initiation or maintenance of wanted heterosexual relationships,
and (2) persistent distress from a sustained pattern of unwanted homosexual arousal"). Ego-dystonic
sexual orientation was removed from the DSM in 1980.

34 See AMERICAN PSYCHOLOGICAL ASSOCIATION, supra note 29.
35 Herek, supra note 33.
36 See generally Sarah E. Valentine, Queer Kids: A Comprehensive Annotated Legal Bibliography

on Lesbian, Gay, Bisexual, and Questioning Youth, 19 YALE J.L. & FEMINISM 449, 451 nn.4-5 (2008);
Miye A. Goishi, Legal & Social Responses to the Problems of Queer Youth: Unlocking the Closet Door:
Protecting Children from Involuntary Civil Commitment Because of Their Sexual Orientation, 48
HASTINGS L.J. 1137 passim (1997); Daphne Scholinski, Legal and Social Responses to the Problems of
Queer Youth: After-Wards, 48 HASTINGS L.J. 1195 passim (1997).

37 Michael J. Higdon, Queer Teens and Legislative Bullies: The Cruel and Invidious
Discrimination Behind Heterosexist Statutory Rape Laws, 42 U.C. DAVIS L. REV. 195, 223 (2008)
(references omitted).

38 Ann P. Haas et al., Suicide and Suicide Risk in Lesbian, Gay, Bisexual, and Transgender
Populations: Review and Recommendations, 58: 1 J. OF HOMOSEXUALITY 34 (2011).

39 Id. at 35.
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heterosexual populations will have the same results with specific sexual minority
groups."4 0

Perhaps sadly ironic that medical and mental health professionals commonly
have based their diagnoses of queer people from a manual that itself has been
schizotypal for more than forty years, several reasons indicate that the provision of
mental health relative to sexual minority youth is concerning. First, a diagnosis
under the DSM has led to queer kids' involuntary institutionalization. 4 1 Second, in
early 2011, Dr. Ann Haas and more than twenty additional medical and mental
health professionals reported that the American Academy of Pediatrics' "guidelines
for the identification, assessment, and treatment of adolescent depression in
primary care do not address LGBT youth or young adults." 42 Third, these authors
indicated that "suicide prevention interventions designed for the general public
rarely address suicidal behavior or suicide risk within LGBT groups." 4 3

Responding to these inadequacies, Dr. Haas and her colleagues proposed that all
programs that educate or train students seeking to become employed as a mental
health care provider or program administrator ought to "provide comprehensive,
empirically based education" regarding the mental health needs of and suicide risks
relating to queer people. 44

Broadly speaking, therefore, the mental health profession appears to be
homophobic; even if not, the profession continues to rely on a diagnostic manual
with a demonstrated history of anti-queer bias. And assuming that these
professionals placed no reliance on the DSM,4 5 the profession remains
inadequately prepared to serve the needs of today's queer youth.

It gets worse. Queer youth are "six times more likely to have multiple
[mental] disorders," and metadata from twenty-five international adolescent and
adult studies indicated that "depression, anxiety disorders, and substance use
disorders [were] 1.5 times more common in LGB people than in comparable
heterosexual individuals." 46 Additionally, "one study of . . . LGB young adults
aged 21-25 found that those who experienced frequent rejecting behavior by their
parents or caregivers during adolescence were over eight times more likely to

40 Id. at 33.
41 See Goishi, supra note 36; Scholinski, supra note 36, at 1195-96.
42 See Haas et al., supra note 38, at 35 (emphasis added).
43 See id. at 38.
44 See id at 37 (emphasis added) (including programs for, inter alia, social work, nursing,

psychiatry, and physician residency programs). Having said that, and for all of the good of the piece and
the proposal, the authors' public policy arguments fail to deal with any pressing policy issues that would
have an immediate change to reduce bullycidal related stress on queer youth. The authors' use of
"empirically based education" is an important lightning rod, discussed infra Part II. See also Herck,
supra note 32 and Herck et al., infra note 69 (asserting in each that empirical studies demonstrate that
most people are attracted to only one sex, with very few being bisexual-i.e., having a choice in the
matter).

45 The professional ethics and legal liability of doing so are outside of this Article's scope.
46 Haas et al., supra note 38, at 20.
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report making a suicide attempt than those with accepting parents."47 And "[t]he
impact of parental and family rejection is suggested by the alarmingly high number
of LGBT adolescents and young adults who are homeless ... . "48

In July 2011, the American Journal of Public Health published the "first
study to quantify the risk of homelessness among teens of different sexual
orientations with population-based data." That study, conducted by Dr. Heather
Corliss of Children's Hospital Boston, was of more then 6,300 Massachusetts
public school students. Its results indicated that twenty-five percent of gay and
lesbian teenagers are homeless, and fifteen percent of bisexual teens are homeless,
while only three percent of exclusively heterosexual teens were homeless.49 These
disturbing figures emanate from a traditionally liberal state that in 2004 became the
first to legalize marriage between two members of the same sex; one wonders what
a population-based data sample from less accepting geographic regions 50 would
indicate. Another study stated that "anti-GLBT movements and policies affected
participants' personal relationships, mental and physical health, perspectives about
their country and government, and hopes about the future." 5 1 Moreover, "the
hostile political campaigns and public discourse that preceded" the passage of anti-
gay marriage amendments "further promulgated stigma and reinforced the
marginalized social and legal status of LGB people." 52 For youth having been
exposed to such hostility and then undergoing a self-discovery that they may be
queer, "[t]he adolescent is confronted by the possibility that a previously held self-
image as a 'normal' person may be incorrect and he or she may in fact be terribly . .
. 'sinful' . . . or any number of other negative characterizations that spring from
internalized stigmatization of homosexuality." 53

47 Id at 22.
48 Id.
49 See, e.g., One in Four Gay or Lesbian High School Students Is Homeless, Massachusetts Study

Finds, Sci. DAILY (July 21, 2011), http://www.sciencedaily.com/releases/2011/07/110721163031 .htm
(referencing Heather L. Corliss et al., High Burden of Homelessness Among Sexual-Minority
Adolescents: Findings From a Representative Massachusetts High School Sample, AM. J. OF PUB.
HEALTH (2011); see also Newsroom: I in 4 gay/lesbian high school students are homeless, CHILDREN'S
HosP. BOSTON (July 21, 2011), http://www.childrenshospital.org/newsroom/Sitel339/
mainpageS I 339P75 1.html.

5o Cf Dr. David Gushee, Church Based Hate, CHRISTIAN CENTURY (June 2, 2009),
http://www.christiancentury.org/reviews/2009-06/church-based-hate (stating, "the most physically and
psychologically dangerous place to be (or even appear to be) gay or lesbian in America is in the most
religiously conservative . . . regions of this country."); see also Michael Foust, Poll: Conservative States
Are Most Religious, BAPTIST PRESS (Aug. 3, 2010), http://www.bpnews.nct/bpnews.asp?id=33453
(indicating that conservative states are the most religious, identifying the most religious and
conservative states in 2009-2010 as: Mississippi, Alabama, South Carolina, Oklahoma, and Louisiana,
and stating that the most liberal and least religious states were Rhode Island, Connecticut, Vermont,
Massachusetts, Oregon, Washington, and New Hampshire).

51 Jennifer R. Arm, et al., Negotiating Connection to GLBT Experience: Family Members'
Experience of Anti-GLBT Movements and Policies, 56 J. OF COUNSELING PSYCHOL. 82 (Jan. 2009),
available at http://psycnet.apa.org/joumals/cou/56/l/82/ (emphasis added).

52 See Haas et al., supra note 38, at 24.
53 See FRANCIS MARK MONDIMORE, A NATURAL HISTORY OF HOMOSEXUALITY 166 (1996).
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These data points appear to make sense in the context of understanding that
"[m]uch of the difference in levels of stress experienced by the heterosexual
population and the homosexual population is attributable to the societal stigma
directed at the latter."54 A survey of students in the sixth, ninth, and twelfth grades
in Minnesota seemingly in part confirmed this conclusion. The survey indicated
that three helpful factors existed relative to reported suicide attempts in "youth with
same-sex sexual experience: family connectedness, perceived caring from other
adults, and school safety." 55 Researchers are discovering that "at least part of the
explanation for the elevated rates of suicide attempts and mental disorders found in
LGB people is the social stigma, prejudice and discrimination associated with
minority sexual orientation." 56 Making this information even more difficult to
digest is that some scholars have argued that "the psychological, as opposed to
physical, damage that results from any sort of child abuse is the most enduring sort
of harm. While bodily injuries will normally heal, emotional scarring will not."57

Addressing the tension among: (a) the foregoing data regarding the inability
of the mental health profession to address the needs of queer youth in an adequate
fashion; (b) the undeniable anti-queer history of the DSM; (c) the microdata and
netadata that various researchers have distributed; and (d) the claims that people
such as Bachmann, Coulter, and Kern have articulated, Dr. Haas and her colleagues
stressed that, "a small but vocal minority among mental health professionals
continues to promulgate 'curative' therapies for gay men and lesbians, despite
evidence that such methods are ineffective and harmful." 58 Specifically, in a
detailed analysis of the anti-queer history of the DSM and how mental health
professionals have applied the DSM in a broader context of misdiagnosing and
institutionalizing sexual minority youth, University of California Hastings Clinical
Law Professor Miye Goishi stated that the

changes in the DSM over the last twenty-four years are reflective of the
underlying controversy within the medical community about
homosexuality and GID. Some mental health professionals believe that
GID is a precursor to homosexuality or transsexualism, and disagree with
the elimination of homosexuality from the DSM. They assert that if GID
in children is successfully treated, then homosexuality and transsexualism
can be prevented. One of the principal proponents of this position is
George A. Rekers ... .59

54 See Herek, supra note 32.
ss See Haas ct al., supra note 38, at 26 (emphasis added).
56 See id. at 22 (citations omitted).
57 Sonia Renee Martin, A Child's Right to Be Gay: Addressing the Emotional Maltreatment of Gay

Youth, 48 HASTINGS L.J. 167, 181 (1996) (citing Judith McMullen, The Inherent Limitations of After-
the-Fact Statutes Dealing With the Emotional and Sexual Maltreatment of Children, 41 DRAKE L. REV.
483, 521 (1992)).

58 Haas ct al., supra note 38, at 34 (citation omitted).
59 See Goishi, supra note 36, at 1157 (citations omitted) (emphasis added). An extensive
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And away we go.

II. LAW REVIEWS' FAILURE TO ENGAGE IN BASIC DUE DILIGENCE

Amazon.com's Editorial Review section for George Rekers' 1996 paperback,
The Journal of Human Sexuality,60 states: "Incredible journal covering topics such
as ... gender identity disorder. . . [and] the gay youth suicide myth . . . ."6 1

A. Calling62 Dr. Rekers. .. and His Advent of Hopey Changey Stuff and Operation
Mindcrime Beginning in the 1970s

As part of its weakness in serving the mental health needs of queer youth,
including those grappling with suicide, the mental health profession has relied on
anti-queer law review publications and authors. As Professor Goishi indicated, 63

George Rekers has long been a proponent of reparative therapy-the idea that
therapy can repair one's sexual orientation from a non-heterosexual state to an
exclusively heterosexual state. Today a faculty member at the University of South
Carolina,64 Rekers amassed an illustrious history of publishing an array of anti-
queer material in forums ranging from psychological journals,6 5 to privately
published works, to law reviews. 66 The assortment of Rekers' publications from
which other anti-queer mental health professionals could cite in their writings

discussion of the anti-queer history underlying the DSM exists. Id. at 1154-161. See also Karolyn Ann
Hicks, Comment, "Reparative" Therapy: Whether Parental Attempts to Change a Child's Sexual
Orientation Can Legally Constitute Child Abuse, 49 AM. U. L. REv. 505 (1999); Tyler Talbot,
Comment, Reparative Therapy for Homosexual Teens: The Choice of the Teen Should Be the Only
Choice Discussed, 27 J. JUV. L. 33 (2006).

60 GEORGE A. REKERS, THE JOURNAL OF HUMAN SEXUALITY (Lewis & Stanley eds., 1996); cf
James E. Phelan, Neil Whitehead, & Philip M. Sutton, What Research Shows: NARTIl's Response to the
APA Claims on Homosexuality, A Report of the Scientific Advisory Committee of the National
Association for Research and Therapy of Homosexuality, 1 J. OF HUM. SEX. 11 (2009) (hereinafter
NARTH Report) (demonstrating that Rekers and organizations that he led re-used names for alleged
journals that contained only one author and one volume).

61 See The Journal of Human Sexuality, AMAZON.COM, http://www.amazon.com/joumal-human-
sexuality-George-Rekers/dp/0929510070 (last visited Aug. 12, 2011).

62 "Calling" as in "paging," not as in wanting to be a "callboy," a term synonymous with being a
male prostitute; see also Ritch C. Savin-Williams, Verbal and Physical Abuse as Stressors in the Lives
of Lesbian, Gay Male, and Bisexual Youths: Associations with School Problems, Running Away,
Substance Abuse, Prostitution, and Suicide, 62:2 J. CONSULTING AND CLINICAL PSYCH. 261, 265 (1994)
(asserting that "many [sexual minority] youths report that they became prostitutes to .. .escape physical,
sexual, and emotional abuse in their ... schools.").

63 See supra text accompanying note 59.
64 See Faculty Expertise Database: Rekers, George, UNIVERSITY OF SOUTH CAROLINA,

https://sam.research.sc.edulusceralexpertise.dojsessionid=B77E7D715D791 D9F5624C48BF8 I OCDDF
?action=dctail&userld=28844&show-all (last updated Apr. 28, 2010).

65 See infra note 72.
66 See, e.g., George A. Rekers & Mark Kilgus, Studies of Homosexual Parenting: A Critical

Review, 14 REGENT U. L. REV. 343 (2001); George A. Rekers, Ph.D., FAACP, An Empirically-
Supported Rational Basis for Prohibiting Adoption, Foster Parenting, and Contested Child Custody by
Any Person Residing in a Household that Includes a Homosexually-Behaving Member, 18 ST. THOMAS
L. REV. 325 (2005).
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allowed Rekers and his acolytes to claim that other researchers cited that work.67

Citations positively enhance authors' credibility and thus legitimize the ideas and
authors cited. Once legitimized, those authors' ideas and claims more easily can
land in popular discourse. Specific to this Article, Rekers' work served as a
legitimizing basis for Bachmann, Coulter, and Kern to claim via popular media that
"dispute[s]" and "debate[s]" exist, inter alia, regarding GID, reparative therapy,
and one's ability to "pray the gay away." 68 To bolster his ideologically driven
thesis-or pretext-that a person with exclusively same-sex attractions can
therapeutically repair oneself,69 Rekers devoted his professional life's work to this
idea.

During his post-doctoral fellowship at UCLA, Rekers became the primary
author70 of a 1974 study 71 that was the foundation for much of his future work. 72

67 As law review editors likely know, citation numbers matter. For instance, the Washington & Lee
ranking system for law reviews measures only the citations, not whether the citation was rejected. Thus,
a law review, or an author, can gain by simply publishing something that gets attacked via numerous
citations. See also Chicago Law Review Chutzpah, PROFESSORBAINBRIDGE.COM at comment
08/07/2011 at 05:53 PM (Aug. 5, 2011), http://www.professorbainbridge.com/ professorbainbridgecom/
201 1/08/chicago-law-review-chutzpah.html.

68 See supra note 16 and accompanying text. See also Goishi, supra note 36, at 1158 (citing
Richard Green, Gender Identity Disorder in Children, in TREATMENTS OF PSYCHIATRIC DISORDERS
2001, 2002 (Glen 0. Gabbard ed., 1995)). Green also published the generally anti-qucer but well
regarded book, The Sissy Boy Syndrome. RICHARD GREEN, THE "SIsSY BOY SYNDROME" AND THE
DEVELOPMENT OF HOMOSEXUALITY (1987); see contra, C.J. PASCOE, DUDE, YOU'RE A FAG:
MASCULINITY AND SEXUALITY IN HIGH SCHOOL (2007) (presenting a more current analysis of teen
sexuality, adolescent gender roles, and the use of anti-queer discourse in school).

69 See contra Gregory M. Herck et al., Demographic, Psychological, and Social Characteristics of
Self-Identied Lesbian, Gay, and Bisexual Adults in a US Probability Sample, 7:3 SEX RES. SOCIAL
POLICY 176 (Sept. 2010) (stating that using data from a national probability sample of self-identified
gay, lesbian, and bisexual adults to estimate population parameters on a variety of demographic,
psychological, and social variables, the authors concluded that overall, respondents reported that they
did not experience their sexual orientation as a choice. This pattern varied somewhat, however,
according to gender and sexual orientation. The vast majority of gay men (8 8 %) and roughly two thirds
of lesbians (68%) reported having had no choice at all about their sexual orientation. Combining
respondents who said they'd had a small amount of choice with those reporting no choice, 95% of gay
men and 84% of lesbians could be characterized as perceiving that they had little or no choice about
their sexual orientation. More bisexuals than homosexuals reported having had a fair amount or great
deal of choice about their sexual orientation. Nevertheless, fewer than half of the bisexuals (39% of
men, 44% of women) endorsed either of the latter response options. As a result, a number of people
appear to be bisexual, with some degree of choice; however, the overwhelming majority of self-
identified gay and lesbians reported having no choice regarding their sexual orientations).

70 Because of his primary authorship, the text of this Article refers to the publication as Rekers';
however, this footnote underscores infra note 71 (indicating that Rekers had a contributing author).

71 George A. Rckers & 0. Ivar Lovaas, Behavioral Treatment of Deviant Sex-Role Behaviors in a
Male Child, 7:2 J. APPLIED BEHAV. ANALYSIS 173 (1974) [hereinafter Rckers' 1974 Publication].

72 See generally George A. Rekers, Stimulus Control Over Sex-Typed Play in Cross-Gender
Identified Boys, 20:1 J. OF EXPERIMENTAL CHIL) PSYCHOL. 136 (1975) (research for this article was
government funded. See U.S. Pub. Health Serv. Research Grant MH21803-01AI and MH21803-02);
George A. Rekers & Cindy E. Yates, Sex-Typed Play in Feminoid Boys Versus Normal Boys and Girls,
4:1 J. ABNORMAL CHILD PSYCHOAL. 1, 1-8 (1976) (research for this article was government funded. See
U.S. Pub. Health Serv. Research Grant #MH 21803-OIAI and MH 21803-02); George A. Rekers,
Atypical Gender Development and Psychosocial Adjustment, 10:3 J. OF ABNORMAL CHILD PSYCHOL.
559 (1977) (research for this article was government funded. See U.S. Pub. Health Serv. Research Grant
#MH-28240); George A. Rekers ct al., Sex-Typed Mannerisms in Normal Boys and Girls as a Function
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Presumably also representing the first time that Rekers employed taxpayer
funding 73 to advance his ideological agenda, Rekers reported that, through his
reparative therapy methods, the human subject of Rekers' study, a five year-old
boy referred to in the article as "Kraig" real name Kirk Andrew Murphy-, 7 4 had
his gender-related behavior "normalized." 75 CNN news host Anderson Cooper
indicated that "five-year-old Kirk Andrew Murphy used to play with dolls and
wigs. So his concerned mom enrolled him in an experimental therapy at UCLA
where then-doctoral student George Rekers told his parents they would turn Kirk
from a femmy boy into a masculine young man." 76 Kirk's mother's decision to
take him to UCLA occurred after seeing Rekers on television, "recruiting young
boys for a . .. program at UCLA, part of which was designed to reverse perceived
feminine behavior."7 7 Rekers treated Kirk for nearly a year, and his treatment for
Kirk included recurring physical abuse by his father that "at one point left welts up
and down [Kirk's] back and on his buttocks." 78 Rekers confirmed that Kirk's
changed behavior occurred in part as a result of the initiation of physical violence

of Sex and Age, 48 CHILD DEV., 275 (1977) (research for this article was government funded. See U.S.
Pub. Health Serv. Research Grant #MH-21803 and MH-28240); Alexander C. Rosen, George A. Rekers,
& Linda Rogers Friar, Theoretical and Diagnostic Issues in Child Gender Disturbances, 13:2 J. OF SEX
RES. 89 (1977) (research for this article was government funded. See U.S. Pub. Health Serv. Research
Grant #MH-21803 and MH-28240); George A. Rekers et al., Assessment of Childhood Gender Behavior
Change, 18:1 J. oF CHILD PSYCHOL. & PSYCHIATRY 53 (1977) (research for this article was government
funded. See U.S. Pub. Health Serv. Research Grant #MH-21803-01Al-03 and MH-28240-01); George
A. Rekers ct al., Genetic and Physical Studies of Male Children with Psychological Gender
Disturbances, 9:2 PSYCHOL. MED. 373 (1979); George A. Rekers et al., Sex-Role Stereotypy And
Professional Intervention For Childhood Gender Disturbance, 9:1 PROF. PSYCHOL.: RES. AND PRAC.
127 (1978); George A. Rekers, Psychosexual Assessment of Gender Identity Disorders, ADVANCES IN
BEHAVIORAL ASSESSMENT OF CHILDREN AND FAMILIES (Ronald J. Prinz, ed., JAI Press, Inc. Vol. 4.
1988) (representing a nonexclusive list of publications citing Rekers' 1974 Publication).
Along with Dr. James Dobson, Rekers also co-founded the Family Research Council. Frank Rich, A
Heaven-Sent Rent Boy, N.Y. TIMES, May 15, 2010, at WK-10. See Gr6shbff, at subpart II-C (detailing
Dobson's role in anti-queer politics).

73 See Rekers & Lovaas, supra note 71, at 173 n.1 (stating, "this article is the first of a series of
publications from the authors' treatment research program at U.C.L.A. on childhood gender problems,
supported by United States Public Health Service Research Grant 21803 OIAl from the National
Institute of Mental Health.").

74 See Anderson Cooper, AC360 - The 'Sissy Boy' Experiment- Part One, YouTUBE.COM (June 7,
2011), http://www.youtube.com/watch?v=A-irATOviFO&feature=player embedded; see also Daniel
Villareal, CNN Covers the Ultimate Sissy Boy Cure: Suicide, QUEERTY (Jun. 10, 2011),
http://www.queerty.com/cnn-covers-the-ultimate-sissy-boy-cure-suicide-20110610/; see also Chris
Geidner, Box Turtle Bulletin, CNN Expose Flawed Early Treatment and Writing by George Rekers,
METROWEEKLY (June 8, 2011), http://www.metroweekly.com/poliglot/2011/06/box-turtle-bulletin-cnn-
expose.htmi; Scott Bronstein & Jessi Joseph, Therapy To Change 'Feminine' Boy Created A Troubled
Man, Family Says, CNN (June 10, 2011), http://www.cnn.com/2011 /US/06/07/sissy.boy.experiment/
index.htmi.

75 See Rekers & Lovaas, supra note 71, at 181.
76 See Villareal, supra note 74. Cf QUEENSRCHE, Operation: Mindcrime, on OPERATION:

MINDCRIME (Capitol Records 1988) (stating, "[Y]ou've come to see the doctor, cause I'll show you the
cure. I'm gonna take away the questions, yeah I'm gonna make you sure.").

7 See Cooper, supra note 74. Cf QUEENSRCHE, supra note 76 (stating "[Then I heard of Dr. X,
the man with the cure, just watch the television . .

78 Id.
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against Kirk, which occurred on Rekers' instruction after Kirk would act in a
perceived effeminate manner. 79 Despite the initiation of force directed at Kirk for
the child's ostensible gender variances, Kirk's mother said that Rekers and his team
"were the experts, so I thought they would know what they were doing."80 Rekers'
1974 Publication stated that "[tihere is no doubt that our treatment intervention
produced a profound change in Kraig." 81 So profound that "Kirk's sister Mars and
brother Mark say that Kirk was never the same after therapy." 82 The therapy that
Kirk endured in the early 1970s changed him so much that in June 2011, Kirk's
brother claimed that Kirk "was empty" after the therapy, and the last time he saw
Kirk happy was before Kirk's reparative therapy with Rekers. 83 Kirk's sister stated
that, "it left Kirk just totally stricken with the belief that he was broken."84

Beyond describing Kirk's "profound change," Rekers' 1974 Publication
stated, "there exists at present no other objective or systematic work on
environmentally induced changes in childhood sex-role behavior that could serve
to replicate our findings."85 But the only real replications of his findings occurred
by his repeatedly citing the 1974 Publication for years in an array of publications. 86

Doing so meant that he and others could more readily claim that a growing body of
publications indicated that reparative therapy worked. For example, Anderson
Cooper reported, "[D]ecades later, the research that was done on Kirk is still being
cited by those who think kids can be prevented from becoming gay . . "87 Cooper
reports that in numerous other published reports and studies over his nearly three
decade career since, George Rekers has continued to write positively about Kirk's
treatment, using it as proof that homosexuality can be prevented.88

But until recently, Kirk's family had no idea that for the past thirty years, that
the child-"Kraig"-who George Rekers has used as an example for successfully
altering a child's gender-associated behavior, was Kirk.89 Cooper reported that
Kirk's family indicated that although Kirk self-identifed as gay beginning in his
teenage years, he never recovered from Rekers' treatment. Decades later, Kirk
Andrew Murphy Killed himself at the age of thirty-eight by hanging himself from a

79 See Rekers & Lovaas, supra note 71, at 183-86.
8o See Anderson Cooper, AC360- The 'Sissy Boy' Experiment- Part Two (Confronting George

Rekers), YouTUBE (June 8, 2011), http://www.youtube.com/watch?v=tAcCUSXfmU&feature
=player embedded#at=54 (stating also that one doctor involved with the program later called it the
"Sissy Boy Syndrome.").

81 See Rekers & Lovaas, supra note 71, at 187.
82 See Cooper, supra note 74.
83 See id.
84 See Cooper, supra note 80.
85 See Rekers & Lovaas, supra note 71, at 187-88 (emphasis added).
86 See supra note 72 (listing many of Rckers' self-citations).
87 See Cooper, supra note 74.
88 See Cooper, supra note 80.
89 Id.
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ceiling fan.90  After realizing that her brother was the "Kraig" that Rekers
described so often, Kirk's sister reflected, "I used to spend so much time thinking
'why would [Kirk] kill himself at the age of thirty-eight? It doesn't make any sense
to me.' What I now think [after knowing what Kirk endured] is, 'I don't know how
he made it that long."' 9 1

B. Rekers' Work in Ideologically Bound Law Reviews

Two of Rekers' law review publications furthered his agenda by
opportunistically (a) leveraging the mission-centered nature of the school attached
to the law review and (b) exploiting the nature of law reviews' student-editorial
process.

1. Regent University Law Review

You may hear some of my colleagues testify that there is no urgent need to
address anti-LGBT bullying and violence in our schools, or that to do so would
compromise the First Amendment rights of other students with strongly held
personal beliefs regarding homosexuality . .. But let me be very clear: the words
'faggot" and "dyke" are not part ofany religious creed.92

i. Background on Regent University, Its Law School, and Its Law Review

Notoriously anti-queer 93 televangelist Pat Robertson founded Regent
University in 1977-then known as "CBN University," an acronym for his cable

90 Id. (emphasis added).
91 See Cooper, supra note 74; see also Herek, supra note 32, at 10- 11 (stating that,

sexual orientation is highly resistant to change through psychotherapy or religious interventions.
Although some psychotherapists and religious counselors have reported changing their clients' sexual
orientation from homosexual to heterosexual, empirical data are lacking to demonstrate that these
interventions are either effective or safe. Most of the published empirical research that has claimed to
demonstrate the efficacy of techniques intended to change a person's sexual orientation has been
criticized on methodological grounds.).
The APA created a Task Force to investigate these claims, and the Task Force reported,

[t]he participants in this body of research continued to experience same-sex attractions
following SOCE [sexual orientation change efforts] and did not report significant change
to other-sex attractions that could be empirically validated . . . . Thus, the results of
scientifically valid research indicate that it is unlikely that individuals will be able to
reduce same-sex attractions or increase other-sex sexual attractions through SOCE.

Herek, supra note 32, at 11. The report also indicated that some individuals experienced harm from
SOCE. See also JUST THE FACTS ABOUT SEXUAL ORIENTATION AND YOUTH: A PRIMER FOR
PRINCIPALS, EDUCATORS, AND SCHOOL PERSONNEL (Just the Facts Coalition 2008), available at
www.apa.org/pi/1gbt/resources/just-the-facts.pdf; but cf Sean Young, Note, Does "Reparative" Therapy
Really Constitute Child Abuse?: A Closer Look, 6 YALE J. HEALTH POL'Y L. & ETHICS 163, 165 (2006)
(asserting, "[t]here is no reliable evidence that reparative therapy works, and there is also no empirical
evidence that reparative therapy is harmful."). Perhaps not, but documented anecdotal evidence now
exists that such reparative therapy - administered in part by Rekers himself - arguably caused lethal
harm.

92 See Byard, supra note 12, at 3.
93 See, e.g., Memorable Quotes from "The 700 Club," IMDB,
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network, "Christian Broadcast Network." 94 Given that Robertson is quoted as
having said "[t]he courts are merely a ruse, if you will, for humanist, atheistic
educators to beat up on Christians," 95 one reasonably may wonder (i) why Regent
would create a law school,96 and (ii) how Regent's law school would treat the
legitimacy of the judicial system. Since Regent's founding, Robertson continues to
maintain a leadership position at the school, where he currently is a trustee and
chancellor. 97 In 2001-2002, the Regent Law Review published what could be
called its queer bashing edition.9 8 The prefatory Editor's Note to that edition
reads,

We did not aspire to publish these articles. We did not seek them out.
They sought us out. They sought us out because their ideas are shocking
- too shocking to be printed elsewhere.9 9 They are shocking because they
speak the truth,10 0 a truth that certain groups do not want to be told and
will hate us for printing.

Somebody had to tell the truth. We take no pleasure in it. We would
rather these articles had been printed elsewhere. Elsewhere they might
have been afforded more credibility. 10 1 Some well-intentioned people may
dismiss these articles because they are associated with a Christian law
school. 102 Some ill-intentioned people may maliciously label our law

http://www.imdb.com/title/tt0149408/quotcs (last visited Aug. 10, 2011) (stating "Many of those people
involved with Adolph Hitler were Satanists, many of them were homosexuals. The two things seem to
go together." Speaking of a "Gay Day" at Disncyworld, Pat Robertson stated, "It'll bring about terrorist
bombs, it'll bring earthquakes, tornadoes, and possibly a meteor." Id. Robertson also claimed that a
"Teletubby," a human-sized puppet on a children's television program recruited children into the gay
lifestyle because the puppet had a purple color, "a triangular antenna, and a bag identified as a purse."
See Vanessa H. Eiscmann, Protecting the Kids in the Hall: Using Title IX to Stop Student-on-Student
Anti-Gay Harassment, 15 BERKELEY WOMEN'S L.J. 125, 154 n.178 (2000) (stating also that "[i]f a
sexless, non-human television character can so easily be labeled gay," by a prominent televangelist and
university president, "one can only imagine how easily a child may be the victim of sexual orientation
harassment for doing no more than wearing the 'wrong clothing' or doing anything that other students
believe is gender non-conforming.")).

94 History of Regent, REGENT UNIVERSITY, http://www.rcgcnt.edulabout-us/overview/history.cfm
(last visited Aug. 10, 2011).

95 See IMDB, supra note 93.
96 See History of Regent, supra note 94.
97 See, e.g., Board of Trustees, REGENT UNIVERSITY,

http://www.regent.edu/about-us/president/trustees.cfm (last visited Aug. 10, 2011); see also Dr. M.G.
"Pat" Robertson, Message From Our Founder and Chancellor, REGENT UNIVERSITY,
http://www.regent.edu/about-us/leadership/chancellor.cfm (last visited Aug. 10, 2011).

99 See David Lee Mundy, Editor's Note, 14 REGENT U. L. REV. i (2001) (stating, that in "[tlhis
issue ... we present, 'Homosexuality: Truth be Told."').

99 Think, for a moment, perhaps why these pieces might not have received placements elsewhere,
besides a liberal bias throughout all of academia's many publications.

100 Truth is a strong word, particularly when referring to something that, at best, is not absolute. In
this instance, even "truthiness" remains a strong word (emphasis added).

t See supra note 99.
102 Or those well-intentioned people may, like 1, have enjoyed being a full-time faculty member at a

Christian (Catholic) school but are inherently suspect of the unbiased perspective of a law journal-
ultimately founded and overseen by a notoriously anti-queer televangelist who is suspect of the legal
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review and the authors as bigots, religious homophobes, or much worse. 10 3

We are nothing of the sort. 104 And the authors are all intelligent, highly-
credentialed professionals. For example, Dr. George Rekers is Professor of
Neuropsychiatry and Behavioral Science in the University of South
Carolina School of Medicine ....

We apologize in advance for the graphic nature of this publication. We say
that, not out of some affected prudishness, but because we are genuinely
appalled. We are appalled at the virtual sewer of source material that our
staff had to wade through105 in order to verify the authors' research.10 6

We are most appalled, however, to discover that this graphic sexual
material is being involuntarily foisted on school children.... 107

So we are left with the unpopular job of setting the record straight.108 The
legal community has a right to know, among other things, that a link exists
between homosexuality and the sexual abuse of children,o 9 that the
American Psychiatric Association was hijacked by homosexual activists,
that homosexuality is being marketed to children, that studies claiming that
homosexual parenting does not harm children are questionable, that
homosexuality is not immutable, and that homosexual advocates are
calling for the legalization ofpedophilia.

system-whose issue was devoted specifically to queer legal issues. A well-intentioned person may
also question the pressures on law review editors to publish these pieces. Law school administrators
often pressure law review editors with publishing requests. See, e.g., David Schraub, The Answers to the
Ultimate Questions, CONCURRING OPINIONs (Aug. 7, 2011), http://www.concurringopinions.com/
archives/2011/08/the-answers-to-the-ultimate-questions.html (quoting the Articles Editor of the 2010-
2011 University of Chicago Law Review: "I've heard horror stories from friends at other journals who
have been leaned on hard by the administration on behalf of specific faculty members . . ."); Eric E.
Johnson, Cite Pimping, PRAWFSBLAWG (July 15, 2011, 8:45 PM), http://prawfsblawg.blogs.com/
prawfsblawg/2011/07/cite-pimping.html.

103 See Mundy, supra note 98, at vii (2002) (italics in original). Or some ill-intentioned law review
editors, law professors, deans, or university administrators may maliciously label queer people as child
predators, poor parents, and generally incapable of existing as queer children.

1 Of course not.
05 But cf infra note 139 (describing sewer sources of information through which cite checkers of

this Article must wade to reject the claims published in the Regent University Law Review).
106 But cf infra text accompanying notes 139, 238 (demonstrating a lax verification process).
107 See Mundy, supra note 98, at vii (citing Judith Reisman, Crafting Bi/Homosexual Youth, 14

REGENT U. L. REV. 283, 326 (2002) (emphasis in original on "school children," all other emphasis is
mine).

1os Nice pun.
109 See Lynn D. Wardle, A Critical Analysis of Constitutional Claims for Same-Sex Marriage, 1996

BYU L. REV. I (1996) (evidencing that the referenced assertion exists for shock value, because the
referent is not to a manuscript appearing in this edition of the Regent Law Review but instead to a five-
year-old article from another ideologically bound school's law review, authored by a noted anti-queer
professor published in that professor's home school's law review). See, e.g., Carlos A. Ball & Janice
Farrell Pea, Warring with Wardle: Morality, Social Science, and Gay and Lesbian Parents, 1998 U. ILL.
L. REv. 253 (1998). See also infra notes 112, 181 and accompanying text for more detailed references
to Lynn Wardle.
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[T]his issue of Regent Law Review is intended to provide a forum, a voice
for this crucial information that might otherwise not be printed. Therefore,
we present, Homosexuality: Truth be Told. Signed David Lee Mundy,
Editor-in-Chief. 110
Ty Clevenger's prefatory piece followed Mundy's." 1 Furthering the Regent

Law Review's attempt to rationalize the inclusion of these articles in the
Homosexuality: Truth be Told ("HTBT") edition, Clevenger indicated that the
Stanford Law & Policy Review ("SLPR") previously rejected many of these
manuscripts, due to the SLPR's editorial board's ideology. Clevenger also claimed
that the Harvard Journal of Law and Public Policy ("HJLPP") published a separate
manuscript that the SLPR's editorial board had rejected at the time of rejecting the
other manuscripts included in the HTBT issue. 112 Numerous members of HJLPP's
advisory board have demonstrated anti-queer biases that help to explain why the
HJLPP is itself an ideologically bound law review that would publish articles
comporting with the general anti-queer ideology of its socially conservative
advisory board members. 13

Regardless, following Mundy's and Clevenger's pretextual prefatory pieces,
the HTBT issue-still today only a decade old-included such classic articles as,
Child Molestation and the Homosexual Movement,114 Crafting Bi/Homosexual

110 See Mundy, supra note 98, at vii- viii (citations omitted).
I See Ty Clevenger, Gay Orthodoxy andAcademic Heresy, 14 REGENT U. L. REV. 241 (2002).
112 Id. at 241 (referencing Lynn D. Wardlc, "Multiply and Replenish": Considering Same Sex

Marriage in Light of State Interests in Marital Procreation, 24 HARV. J.L. & PUB. POL'Y 771 (2001)).
But cf Ty Clevenger, Gay Orthodoxy and Academic Heresy, 14 REGENT U. L. REv. 241, 241 n.3 (2001)
and accompanying text (stating "as co-editor, I had personally declined another article on gay marriage. .
. and that article likewise appeared in the Harvard journal) (referencing David 0. Coolidge & William
C. Duncan, Reaffirming Marriage: A Presidential Priority, 24 HARV. J.L. & PUB. POL'Y 623 (2001)).

113 See generally Advisers, HARV. J.L. & PUB. POL'Y, http://www.harvard-jlpp.com/advisors/ (last
visited Aug. 13, 2011) (including (1) the journal's founder and advisor, A. Spencer Abraham, who had
previously employed Ann Coulter in the Senate Judiciary Committee, see ANN COULTER,
http://www.anncoulter.com/mylife.html (last visited Aug. 13, 2011), and who also had voted for the
Defense of Marriage Act ("DOMA"), 106th Cong. 2d Sess. (1996) (S.B. 2459, Vote No. 2000-136),
available at http://www.ontheissues.org/SenatcVote/Party 1996-280.htm; DOMA, 104th Cong. 2d Sess.
(1996) (HR 3396 Vote No. 1996-280), available at http://www.ontheissues.org/SenateVote/Party_1996-
280.htm; (2) Robert Bork, who authored Dronenburg v. Zech, 741 F.2d. 1388, 1397 n.6 (D.C. Cir.
1984), rch'g denied, 746 F.2d 1579 (D.C. Cir. 1984) (likening homosexuality to bestiality); (3) Stephen
G. Calabrisi, the co-founder of the Federalist Society, see Steven G. Calabresi, NORTHWESTERN LAW,
http://www.law.northwestern.cdulfaculty/profiles/StevenCalabresi/ (last visited Aug. 13, 2011) and
former law clerk to Antonin Scalia; (4) Douglas R. Cox (Deputy Assistant Attorney General for
President George H.W. Bush and appointee of Chief Justice Rehnquist and Chief Justice Roberts to the
Judicial Conference Standing Committee on Rules of Practice and Procedure; (5) Douglas H. Ginsburg
(appointed by President Reagan to the U.S. Supreme Court following the Senate's rejection of Judge
Bork); (6) Orrin Hatch on Gays: 'Their Religion is Politics,' HUFFINGTON PosT (June 3, 2010),
http://www.huffingtonpost.com/2010/06/03/orrin-hatch-gays-religion-politics n 599137.html (stating,
"[g]ays and lesbians don't pay tithing, their religion is politics" and also voting in favor of DOMA). No
surprise exists, then, that this journal would accept manuscripts that supported this socially conservative
-and rarely libertarian, despite the journal's claim to embrace such philosophy-ideology).

114 Steve Baldwin, Child Molestation and the Homosexual Movement, 14 REGENT U. L. REV. 267
(2002).
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Youth, 1 15 Homosexuality: Innate and Immutable,1 6 Why NARTH? - The American
Psychiatric Association's Destructive and Blind Pursuit of Political
Correctness,117 Fairness, Accuracy and Honesty in Discussing Homosexuality and
Marriage,118 and George Rekers' co-authored piece with Mark Ki Igus, Studies of
Homosexual Parenting: A Critical Review. 1 19

ii.Rekers'Article

Rekers'120 article presented itself as a "critical review" of queer parenting
with a wide range of interesting claims. The article's introduction asserted,

[a] recent study by Cameron and Cameron stated accurately that the
historic societal objections to homosexual parenting are three-fold: "(1)
[To] provide a model . . . and experiences that would make a child more
apt to engage in homosexuality and therefore become homosexual, (2) [to]
increase the probability of various forms of childhood sexual victimization
(from the parents and their associates), and (3) because the parents'
worldview and behavioral standards are disturbed, the child would be
more apt to be socially and psychologically disturbed than would children
raised by nonhomosexual parents. 2 1

115 Reisman, supra note 107 (indicating that queer youth are crafted and do not exist on their own
without third party causes). But see also infra notes 140-151 and accompanying text (discussing the
material problems inherent in Reisman's piece).

116 A. Dean Byrd & Stony Olsen, Homosexuality: Innate and Immutable, 14 REGENT U. L. REV.
383, 401, 421 (2002) (noting not only that Byrd was the Vice President of NARTH but also:
Doctor George Rekers commented in 1995 that '[g]ender nonconformity in childhood may be the single
common observable factor associated with homosexuality.' Dean Hamer also says substantially the
same thing:

Most sissies will grow up to be homosexuals, and most gay men were sissies as children.
Despite the provocative and politically incorrect nature of that statement, it fits the
evidence. In fact, it may be the most consistent, well-documented, and significant
finding in the entire field of sexual-orientation research and perhaps in all of human
psychology....
[Homosexuality] is much like drug addiction, which very few argue is productive in any
fashion. In addition, it is fairly evident that, if practiced exclusively by everyone,
homosexuality would lead to the end of our country within one generation, as there
would be no reproduction....
Efforts should be made to educate the public . . . that [homosexuality] . . . is treatable and
preventable. (citations omitted) (emphasis added)).

117 Benjamin Kaufman, Why NARTH? The American Psychiatric Association's Destructive and
Blind Pursuit of Political Correctness, 14 REGENT U. L. REv. 423 (2002). Cf infra notes 140-150 and
accompanying text (evidencing other ideological adherents as supporting politically incorrect advocacy).

118 Lynne Marie Kohm & Mark A. Yarhouse, Fairness, Accuracy and Honesty in Discussing
Homosexuality and Marriage, 14 REGENT U. L. REV. 249 (2002).

119 Rekers & Kilgus, supra note 66.
120 Because Rekers is the first author, for purposes of brevity, I refer to the authors collectively as

"Rekers."
121 Rekers & Kilgus, supra note 66, at 343-44 (brackets in original) (emphasis added) (citing Paul

Cameron & Kirk Cameron, Homosexual Parents, 31 ADOLESCENCE 757, 768 (1996)). But cf infra
notes 264-278 (regarding the Camerons and ADOLESCENCE).
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Thus from the outset, Rekers contextualized queer parents as bad for kids.
Rekers' stated purpose for the article was to "assist lawyers, legislators, and judges
to identify politically-motivated assertions regarding so-called 'research findings'
that are not, in fact, substantiated by adequate scientific research." 1 22 Rekers
therefore wanted not only to cast doubt on legitimate pro-queer studies for
legislatures, courts, and lawyers, but also to fillet these studies, regardless of the
ethics involved in doing so.

Rekers discussed the strengths of assertions favorable to his causel 23 and
claimed inherent weaknesses and biases in studies unfavorable to his agenda. 124

For example, Rekers appreciated the study conducted by Paul Cameron and Kirk
Cameron ("the Camerons") that appeared in Adolescence, which Rekers quoted in
the article's Introduction. 125 The Camerons' publication stated, "the problem of
male homosexuality is in essence the problem of the corruption of youth ... 26
Rekers relied on the Camerons' statement in Adolescence that

the objectivity of the research on homosexual parenting is open to
considerable question. Most, if not all of the studies [on queer parenting]
have: (1) been conducted and reported by those sympathetic to the
homosexual movement, (2) been drawn from samples of convenience, and
(3) assessed with measures not clearly related to historic societal objections
to homosexual parenting . . . rather than molestation experiences or
possible sexual orientation "contagion."12 7

Rekers stated that the Camerons "reported a random sample of the population
of six metropolitan areas in the United States, which permitted legitimate
comparisons . . . [that were] exploratory and suggest hypotheses for future
study."l 28 Rekers nonetheless asserted that "findings reviewed by [the Camerons]
suggest a 'disproportionate association between homosexuality and pedophilia
[and] a correspondingly disproportionate risk of homosexual incest .. . for children
reared by homosexuals"'lt29 and that twenty-five percent of men who had a queer
parent wanted to be girls when they grew up.130

In contrast, Rekers disliked Golombok's and Tasker's ("G&T's")
"methodologically flawed exploratory study,"'31 because its abstract was

122 Rckers & Kilgus, supra note 66, at 346 n.14 (stating, "[t]his review covers the best studies
currently available, which are published in refered academic journals . . .

123 See Cameron & Cameron, supra note 121, at 768.
124 See, e.g., Rekers & Kilgus, supra note 66, at 371-74 (attempting to dismantle Susan Golombok

& Fiona Tasker, Do Parents Influence the Sexual Orientation of their Children? Findings from a
Longitudinal Study of Lesbian Families, 32 DEV. PSYCHOL. 3 (1996)).

125 See supra text accompanying note 121.
126 See Cameron & Cameron, supra note 121.
127 Id. (emphasis added).
128 See Rckers & Kilgus, supra note 66, at 380.
129 Id. at 381 (citations omitted).
130 Ida
131i d. at 373.
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"misleading."l 32 He charged that "[tihe abstract of the article by Tasker and
Golombok . . . [was] an illegitimate conclusion from their study"' 33 in part,
because, G&T's conclusion "turn[ed] inferential statistical testing on its head."l 34

Rekers further claimed that G&T's conclusions "should be taken as research
hypotheses for future, more methodologically sound research."1 35 Simply put,
Rekers asserted that the Camerons' research methods were facially legitimate and
worthy of future study, but G&T's research only merited future study to undo the
unsound research methodologies that G&T applied. Rekers' article concluded that
"with the exception of the study by Cameron and Cameron, the . . . studies
available are biased . . . ."136 Rekers' article therefore attempted not only to
legitimize the Camerons' anti-queer publication but also to delegitimize all other
work in the area of queer parenting. 137

iii. Judith Reisman's Connection with Rekers

Regent University Chancellor Pat Robertson is quoted as having stated,

[i]t's one thing to say, 'We have rights to jobs, we have rights to be left
alone in our [sic] little comer of the world to do our thing.' It's an entirely
different thing to say, well, 'We're not only going to go into the schools
and we're going to take your children and your grandchildren and turn
them into homosexuals.'1 38

As a result, no surprise should exist that Judith Reisman's article in Regent's
HTBT edition made wild claims, some without citation, to the discredit of the
Regent Law Review's staff.139 Reisman wrote that "[w]hile this article does not
suggest that all homosexuals are child molesters, the overwhelming evidence finds
that 'mainstream' gay activists . . . promote . . . the notion of pederasty (sex
between adults and children of the same sex)."l40 Reisman stated,

132 Id.

133 Id. at 372.
134 Rekers & Kilgus, supra note 66, at 369-70.
135 Id at 379 (cmphasis added).
136 Id at 382 (emphasis added).
137 See text accompanying id
138 See IMDB, supra note 93 (emphasis added).
139 But see Mundy, supra note 98, at i (claiming, "[w]c are appalled at the virtual sewer of source

material that our staff had to wade through in order to verify the authors' research.").
140 See Judith A. Reisman, Crafting Bi/Homosexual Youth, 14 REGENT U.L. REV. 283, 295-96

(2002) (emphasis added) (parenthesis in original) (lacking any citation for the claim asserted). Lest any
doubt exist, see contra Carole Jenny et al., Are Children at Risk for Sexual Abuse by Homosexuals?, 94
PEDIATRICS 41 (1994) (concluding that most child abuse is committed by heterosexuals); A. Nicholas
Groth & H. Jean Birnbaum, Adult Sexual Orientation and Attraction to Underage Persons, 7 ARCHIVES
SEXUAL BEHAV. 175, 180-81 (1978) (concluding that "[hlomosexuality and homosexual pedophilia are
not synonymous ... [and] that the adult heterosexual male constitutes a greater sexual risk to underage
children than does the adult homosexual male"); see also Gregory M. Herck, Myths About Sexual
Orientation: A Lawyer's Guide to Social Science Research, I L. & SEXUALITY 133, 152-56 (1991)
(citing myriad studies and concluding that "[it appears from these studies that gay men are no more
likely than heterosexual men to molest children."). Reisman added to her assertion by claiming the
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[fjor example, the 1969 Stonewall Riots in New York are widely
considered to have been a turning point for homosexuality. The riots are
widely perceived to have been a response to police harassment of innocent
homosexual patrons in a gay bar. However, the riots actually were the
result of a police raid on a center for drug trafficking, boy prostitution, and
pederasts.14 1

Reisman claimed that an "organized homosexual campaign to recruit
children"1 42 existed through an "induction process,"1 43 because of "a need to
recruit straights,"144 in which schools served as vehicles to help to recruit
additional queer people.145 The editors of the Regent University Law Review
published her cited assertion that "the 'gay' childl 46 requires sustained contact with
one or more homosexual 'coaches' to establish the child's 'sexual identity as a
homosexual,' to facilitate 'the process of coming out."L 47 Yet when one refers to
the text to which Reisman cited as evidence of these claims and quotes, no such
quoted phrases exist, and neither does any other textual support for her assertion.148

Furthermore, the excuse that perhaps the diligent law review staffers nonetheless
erroneously placed the footnotes a spot or two away from their corresponding cited
text is invalid because the footnotes immediately preceding and following this
citation refer to the same page from Lynch's text that Reisman cited as supporting
her claim. 149

impossibility that young teens could be queer. Reisman, supra note 140, at 296; but cf Ruskola, supra
note 1. See also contra Amy D. Ronner, When Courts Let Insane Delusions Pass the Rational Basis
Test: The Newest Challenge to Florida s Exclusion of Homosexuals from Adoption, 21 U. FLA. ..L. &
PUB. POL'Y 1, 24 n.127. (2010). And for evidence that queer kids exist at ages that would bewilder
Reisman, see ELLEN C. PERRIN, M.D., SEXUAL ORIENTATION IN CHILD AND ADOLESCENT HEALTH
CARE 72 (2002) (stating that "[t]he age of self-identification as gay or lesbian appears to be decreasing.
Recent anecdotal accounts report children as young as I1, 12, or 13 feeling certain of their homosexual
orientation....").

141 See Reisman, supra note 140, at 283-84 (emphasis added). Accord, Baldwin, supra note 114.
But cf Grashdff, at Conclusion.

142 Reisman, supra note 140, at 318.
143 Id. at 321.
144 Id. at 338..
145 Id. at 325; contra generally Grdshbff subpart Ill-A; Nabozny v. Podlesny, 92 F.3d 446 (7th Cir.

1996); Patterson v. Hudson Area Schs., 551 F.3d 438, 439-440 (6th Cir. 2009); Jim Dubrcuil & Eamon
McNiff, Bullied To Death in Americas Schools, ABC 20/20 (Oct. 15, 2010),
http://abcnews.go.com/2020/TheLaw/school-bullying-epidemic-tumingdeadly/story?id= 1880841&
page=3; Mari J. Matsuda, Foreword, Homophobia as Terrorism, 1. GEO. J. GENDER & L. I (1999)
(asserting that because queer kids remain home from school due to fear of violence against them, and
because queer kids were on suicide watch, she describes these acts against queer kids as "homophobic
terrorism directed at children"); Sonia Renee Martin, Note, A Child's Right to be Gay: Addressing the
Emotional Maltreatment of Queer Youth, 48 HASTINGS L.J. 167, 180 (1996).

146 But cf Ruskola, supra note 1, at 271.
147 Reisman, supra note 140, at 321 (quoting Frederick Lynch, Nonghetto Gays: An Ethnography of

Suburban Homosexuals, in GAY CULTURE IN AMERICA 172 (Gilbert Hcrdt ed., 1992)). As indicated in
the text, neither these quotes nor the words to support Reisman's quote appeared there.

148 See Lynch, supra note 147, at 170-74 (lacking the words "coach," "coaches," "sexual identity as
a homosexual," or "the process of coming out;" only the phrase "coming out" appears-but on the two
pages prior to or following what Reisman cited and in a different context).

149 But cf Mundy, supra note 98, at i (claiming "we are appalled at the virtual sewer of source
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Despite lacking accurate citations within her screed, one citation that matched
the corresponding text referred to George Rekers' Journal of Human Sexuality.150

Reisman fawned, "George Rekers, the pioneering researcher ... said that 'it would
now appear logical that homosexuality per se be re-examined as a mental
disorder."' But Reisman protested, "politically incorrect researchers like Rekers
are ignored."1 51 Should Reisman stumble upon this Article after conducting a
vanity search of her publication citations, I presume that she will take comfort in
knowing that--despite her stated concerns that other scholars have ignored the
work of politically incorrect researchers such as Rekers-this Article squarely
addresses not only the work of those like Dr. Rekers generally but also of Dr.
Rekers in particular, from the early 1970s through 2011. This Article does so,
particularly in Part IV, in the "politically incorrect" manner that she and other
ideologues so crave.

2. The University of St. Thomas Law Journal's Attempted Queer Bash Edition

The web page for the law review at the University of St. Thomas Law states,
"The University of St. Thomas Law Journal . . . seeks to embody the school's
unique mission . . . [and] The Law Journal's Latin subtitle, which translates into
'faith and justice,' is a core foundation of the works we publish and the symposia
we host each year."' 52 While not all of the pieces were overtly anti-queer, some
articles published in this issue included, Utah Prefers Married Couples,15 3

Empirical and Theoretical Perspectives from Social Science on Gay Marriage1 54

and Child Custody Issues,155 and George Rekers' 51,000-plus word War and

material that our staff had to wade through in order to verify the authors' research."); see also Jeffery A.
Brauch, A Message from Dean Brauch, REGENT UNIVERSITY SCHOOL OF LAW,
http://www.regent.edu/acad/schlaw/dean/home.cfm (last visited Aug. 13, 2011) (stating that the Dean of
the Regent University School of Law claims, "[wic believe character matters. We talk openly about
how an attorney can have integrity and humility in a profession that challenges both.") (emphasis
added).

150 See Reisman, supra note 140, at 286 n. 14, 304 n. 124; see also supra text accompanying note 60.
151 Reisman, supra note 140, at 286 (emphasis added).
152 Law Journal, UNIVERSITY OF ST. THOMAS, http://www.stthomas.edu/law/programs/joumall

default.html (last visited Aug. 13, 2011).
153 Scott H. Clark, Utah Prefers Married Couples, 18 ST. THOMAS L. REv. 215, 218 (2005) (stating

"human societies do not need scientific studies to justify the continuation of long established cultural
practices, and few cultural practices have histories as long as the 'traditional' family' identified by
[Utah] Governor Leavitt."). Contra Robert J. Morris, Both "New" and "Everlasting". Law and
Religion in the Creation of Neo-Mormon Doctrine on (Homo)Sexuality, 6 RUTGERS J. L. & RELIGION 8
(2004) (detailing Utah's traditional history of polygamous or polygynous families). A question exists as
to why the editors would place this Utah-centric anti-queer manuscript in an edition specifically devoted
to analyzing Lofton v. Secretary of Dep't of Children & Family Serv., 358 F.3d 804 (11th Cir. 2004), an
Eleventh Circuit case. The Eleventh Circuit includes Alabama, Georgia, and Florida, but not Utah.

154 Walter R. Schumm, Empirical and Theoretical Perspectives from Social Science on Gay
Marriage and Child Custody Issues, 18 ST. THOMAS L. REV. 425 (2005). As an individual in possession
of a marriage license from the Commonwealth of Massachusetts shared with an individual of the same
sex, I remain befuddled by the lexical unit "gay marriage," because, for example, I have yet to hear or
read debates about "gay driving" or "gay parking" when we use our drivers' licenses.

155 Id (stating, "[1]est someone accuse this author of homophobic bias, I must remind the courts that
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Peacel 56-like diatribe, An Empirically Supported Rational Basis for Prohibiting
Adoption, Foster Parenting, and Contested Child Custody by Any Person Residing
in a Household that Includes a Homosexually-[sic]Behaving Member. 1 5 7

This empirical and rationally based masterpiece claimed: "[t]he inherent
nature and structure of households with a homosexually-behaving adult or
adolescent uniquely endangers children by exposing them to a substantial level of
harmful stresses . . . ."158 In describing the types of stresses that endangered
children who lived with queer adults, Rekers declared, "in homes with a
homosexually behaving adult, children are more likely to experience the stress and
associated harm of encountering or being exposed to homosexual paraphernalia . .
. ."159 Additional stressors could exist, Rekers claimed, because the children were
more likely to be molested in a queer household, 160 and kids "exposed to family
homosexual male adult role models . . . are more likely to imitate . .. behavior
which results in the ingestion of fecal matter" and that such behaviors "are
associated with higher rates of . . . virus infections, including fatal HIV/AIDS
transmission."1 6 1

Throughout the self-professed empirical law review article, Rekers attacked
queer youth as mentally disordered drug addicts and queer adults as mentally

the techniques that I have applied in this topical area are no different or more precise than what I have
done in other areas for the past two decades." Id. at 465. In other words, Schumm admitted to writing
an anti-queer piece in anticipation of a court being the ultimate audience of his pseudo-empiricism.
Schumm's piece also claimed:

[tihe data was designed so that by an independent samples t-test, t(38) = 0.62, the
difference between lesbian mothers' children (mean = 7.20) and heterosexual mothers'
children (mean = 7.45) was not significant, with the correlation between sexual
orientation and mental health outcomes being a non-significant r = -. 10. Zero-order
correlations between mental health status and number of siblings (.41, p < .01), having a
live-in lover (-.38, p < .05), and pre-divorce conflict (.25, p < .15) were all either
significant or trending toward significance. An ordinary least squares regression analysis
yielded an adjusted R-squared of 0.236, with F(4, 35) = 4.00 (p < .01), with standardized
regression cocfficients of .61 (p < .02) for sexual orientation, .37 (p < .15) for conflict, -
.32 (p < .15) for lover, and .40 (p < .05) for number of siblings. Id. at 441.

My presumption-having served as a full-time finance professor and having taught quantitative methods
prior to becoming a law professor-is that very few members of any law review or faculty advisory
boards legitimately possess the skills to test Schumm's quantitative assertions prior to publication. See
also Walter R. Schumm, What Was Really Learned from Tasker and Golombok 's (1995) Study of
Lesbian and Single Parent Mothers?, 94 PSYCHOL. REP. 422, 422 (2004) (attacking the work of
Golombok & Tasker, supra note 124).

156 See LEO TOLSTOY, WAR AND PEACE (Penguin Classics 1982) (1869) (containing more than
560,000 words, placing it in the 100th percentile of wordiest books, according to Amazon.com). Leo
Tolstoy, War and Peace (Oxford World's Classics), AMAZON.COM, http://www.amazon.com/dp/sitb-
next/0 192833987 (last visited Aug. 13, 2011).

157 Rekers, supra note 66.
158 Rekers, supra note 66, at 327 (emphasis added).
159 Id. at 377. (emphasis added). Perhaps Dr. Rckers had not recently seen a bachelorette party

walking through his city's streets.
i60 Id. at 377-79.
161 Id. at 380 (emphasis added). See also THE BLOODHOUND GANG, I Ilope You Die, on HOORAY

FOR BOOBIES (Interscope Records 2000) (stating that a person's cellmate "does the Silence of the Lambs
dance to Christian rock, cats feces and quotes from Deliverance .... ) (emphasis added).
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disordered, 162 alcoholic and drug addicted1 63 beings unable to maintain stable
relationships due to factors such as promiscuity.164 Moreover, he claimed that
children of queer parents suffered a fifty-percent rate of being bullied in school,
regardless of the child's perceived sexual orientation.165 Rekers also wrote "that
individuals who engaged in homosexual behavior were similar to those who
participated in prostitution. 166 Rekers disingenuously boasted that queer people
suffer from "egodystonic sexual orientation," which he claimed to be "a diagnosed
mental disorder,"167 another damaging and erroneous claim that should never have
gotten past a law review's editorial process.

Sadly advancing the very tragedy that he helped create as a basis upon which
the government should preclude queer people from being adoptive parents, Rekers
wrote, "compared to heterosexuals, 'gay, lesbian, bisexual, and 'unsure' youths
('GLBU') . . . were more likely to have spent time in a locked mental health
treatment facility . . . ."'168 The St. Thomas Law Review permitted Rekers to claim,
in an allegedly empirically supported article, that depriving children of a loving
queer parent

is not basically different from denying placement in other households [such
as] Thai-language-only speaking couples, blind and deaf parents,
households with a pedophilic behaving adult, households with practicing
criminals, households with drug dealers and drug abusers ... households
that advocate the overthrow of the U.S. government,169 households with an
active terrorist . . .170 and households with homosexually behaving
adults."1 7 1

Rekers' article concluded:

[e]mpirical research, clinical experience, and reasoning clearlyl72

demonstrate that households with a homosexually-behaving adult member

162 See, e.g., Rekers, supra note 66, at 331.
163 Id. at 380.
164 Id. at 398
165 Id. at 368.
166 Id. at 332.
167 Id. at 337 (citing a fifteen year-old text, THE INTERNATIONAL CLASSIFICATION OF DISEASES

(10th ed 1990), and failing to disclose that the DSM had not recognized that disorder since 1980). But
see Herek, supra note 33.

168 Rekers, supra note 66, at 335-36 (citation omitted) (ellipses in original).
169 Id. at 424 (emphasis added). Cf Victor C. Romero, An "Other" Christian Perspective on

Lawrence v. Texas, 45 J. CATH. LEGAL. STUD. 115, 120 (2006) (stating that Rekers' co-founder of the
Family Research Center, Dr. James Dobson, "declared that the fight against gay marriage would be 'our
D-Day, or Gettysburg or Stalingrad."'). See also Groshoff, at subpart 11-C (indicating that Dobson
compared the fight regarding recognition of marriage rights to Pearl Harbor).

170 Rekers, supra note 66, at 424 (emphasis added). Recall that this publication occurred fewer than
four years following the September II, 2001 terrorist attacks, while the U.S. was deeply engaged in a

war on terror."
171 Id
172 Id. at 422. But cf Lance N. Long & William F. Christensen, Clearly, Using Intensifiers Is Very

Bad - Or Is It? SELECTED WORKS (2008). See http://works.bepress.com/cgi/viewcontent.cgi?



302 CARDOZO JOURNAL OF LAW & GENDER

inherently (1) are substantially less stable than heterosexual families, (2)
impose unique harms of profound stressors on children, and (3) deprive
children of the needed benefits of having relatively better psychologically
adjusted adult family members . . . .173
Despite few of these claims having citational support and none of them

possessing empirical support, the editors at the St. Thomas Law Review placed
these symposium articles into the arena of legal scholarship and public discourse to
be used against queer kids and adults alike for years.

C. Brief Examples of Similar Attacks Published in Other Ideologically Bound Law
Reviews

A number of other writers are notorious for publishing anti-queer invective in
ideologically bound law reviews. Similar to Rekers' concerns about children
wanting to eat excrement if they had queer parents, 174 Notre Dame law professor
John M. Firnis-in an article placed in his home school's law review- 175stated
that "eating excrement" is "merely (perhaps extremely) offensive," but being queer,
however, is "destructive of human character and relationships . . . ."176 Another
Notre Dame-bound law review published the oft-used anti-queer sentiment that
"[n]ature has designed the human body to allow heterosexual couples to unite
biologically in a way it has denied homosexuals - 'reproduction . . . ."'177 Richard
F. Duncan argued that this claim does not, however, apply to infertile heterosexual
couples for two reasons: (1) asking about their infertility is a privacy invasion-but
asking about queer status is not-and, quoting Finnis, (2) "homosexual acts are
'radically and peculiarly non-marital."" 78

An article in the DePaul Law Review underscores this Article's use of law
reviews' treatment of, and impact on, queer kids and adults as the analytic through
which to claim the existence of a meaningful problem with the law review
publication process. That law review is another ideologically bound journal,' 79

article= 000&context=1ancc_long (stating that two empirical studies of appellate bricfs typically
demonstrated a statistically significant increase in adverse outcomes for brief writers who used
"intensifiers" such as "clearly," "obviously," and "very."). Cf infra notes 215, 216, 228, 232
(discussing outcomes in cases in Arkansas and Florida).

173 Rckers, supra note 66, at 422.
174 See supra text accompanying note 161.
175 See supra note 102 (regarding some academics' and law review editors' beliefs that such

publications may be suspect).
176 See John M. Finnis, Law, Morality, and "Sexual Orientation," 69 NOTRE DAME L. REV. 1049,

1055, 1069 (1994); see also BLOODHOUND GANG, supra note 161.
177 Richard F. Duncan, Homosexual Marriage and the Myth of Tolerance: Is Cardinal O'Connor a

"Homophobe"?, 10 NOTRE DAME J.L. ETHICS & PUB. POL'Y 587, 595 (1996) (citation omitted).
178 Id. at 597 (quoting Finnis, supra note 176, at 1062).
179 DePaul's Mission, DEPAUL, http://www.depaul.edu/about/mission/index.asp (last visited Aug.

13, 2011) (stating

[b]y reason of its Catholic character, DePaul strives to bring the light of Catholic faith
and the treasures of knowledge into a mutually challenging and supportive relationship.

[Vol. I8:275
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and it (1) published Wardle's 1 80 insincere disclaimer of "putting aside the
demonizing stereotypes about people who engage in homosexual relations,"' 8 1 but
then (2) used the article to: (a) state that "homosexual behavior is ... associated
with and a significant cause of many serious sexually transmitted infectious
diseases;" 82 (b) compare queer activity to actions such as rape, child molestation,
and drunk driving;183 (c) cite to Rekers;184 and (d) hint that an association existed
between child molestation and homosexual behavior via titling subpart 111-C "Child
Molestation and Homosexual Behavior."1 85 Moreover, in reverence to Wardle, the
ideologically bound Catholic University Law Review published a manuscript that
read more like a trashy romance novel than legal scholarship to advance a
heterosexist agenda, by using the tools of ideological extremists. 186

It accepts as its corporate responsibility to remain faithful to the Catholic message drawn
from authentic religious sources both traditional and contemporary. In particular, it
encourages theological learning and scholarship; in all academic disciplines it endorses
critical moral thinking and scholarship founded on moral principles which embody
religious values and the highest ideals of our society.).

180 See infra text accompanying notes 181-186.
181 Lynn D. Wardle, The Biological Causes and Consequences of Homosexual Behavior and Their

Relevance for Family Law Policies, 56 DEPAUL L. REV. 997, 1030 (2007).
182 Id. at 1016 (indicating inter alia that "family law must reflect our .. . deeply rooted social values.

.). Id. at 998.
183 Id. at 1015n.89.
184 Id. at 1028 n.176.
185 Id at 1022.
186 Teresa Stanton Collett, Recognizing Same-Sex Marriage: Asking for the Impossible?, 47 CATt.

U.L. REv. 1245, 1249-1250 (1998) (cooing,
it is important to distinguish marital lovemaking from those acts of sexual intercourse
that satisfy only physical appetites or economic needs. Neither casual sex nor acts of
prostitution constitute the marital act of sexual intercourse. These acts seek only
momentary gratification and are not ordered toward deepening the mutual commitment
that is a necessary precondition to, and component of, marriage.
In contrast, the marital act of sexual intercourse experienced in its most potent form is a
tumultuous and ecstatic union arising from the total sharing of mind, body, and soul.
Nothing is held back from the spouse - no barriers are imposed to union. When making
love, both the man and the woman surrender the illusion of control in exchange for the
reality of communion. By making love, the woman chooses to allow the man to enter her
body. She embraces the possibility that they will be joined together beyond their
lifetimes through the creation of a child. The man accepts this invitation, implicitly
assenting to sharing not only this moment of pleasure, but the sharing of the future,
through the arduous but rewarding task of raising children created by the union. Thus the
object of marriage and its "signature act" of consummation, marital intercourse, is to
transcend both the individual lovers and their limited existence in time. It is to permeate
every aspect of the present relationship with the love of the couple, and extend it into the
future by the creation of a new person as well. This object can only be realized by
complementary persons - male and female partners - within the marital relationship.
(citations omitted).

This level of detail arguably exists to make the reader imagine the same level of detail for queer sex and
have a negative visceral reaction. See, e.g., Larry Mutz, A Fairy Tale: the Myth of the Homosexual
Lifestyle in Anti-Gay-and-Lesbian Rhetoric, 27 WOMEN'S RTS. L. REP. 69, 81 (2006) (asserting,

if at all possible, the anti-'gay rights' activist should try to describe homosexual behavior
in as much accurate detail as possible, prefaced with a warning about its nature. Any
debater who simply uses the media and gay-rights euphemisms is lending credence to
homosexual allegations of a 'perfectly acceptable alternative lifestyle.' And, let's face it,
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Therefore, a number of ideologically bound law reviews have become tools
that serve as dishonest brokers to the marketplace of ideas in furtherance of the
anti-queer agenda of the much larger anti-queer machines to which they are
attached. Part III next demonstrates how legislatures, courts, and other
professionals have relied on these publications and authors, damaging the lives of
countless kids and queer adults.

Ill. THE PUBLICATIONS' PRACTICAL IMPACT ON GOVERNMENT'S COERCIVE
FORCE AGAINST QUEER YOUTH FROM ADOPTION TO EXTINCTION?

I wish you would step back from that ledge my friend. You could cut ties
with all the lies that you 've been living in.187

A. Broad Background

While ideological law reviews regularly have portrayed fiction as fact
regarding queer people and queer kids, law professors provided a dearth of pro-
queer legal scholarship addressing sexual minority youth bullycides for the decade
between 1986-1996.188 Perhaps partly explaining that lack of scholarship was the
absence of available data to employ in potential articles. For instance, the United
States Department of Health and Human Services ("HHS") published a landmark
report regarding queer teen suicide, physical abuse, and hostile schoolground
violence ("HSV") in 1989. In pertinent part, the report stated:

gay youth are 2 to 3 times more likely to attempt suicide than other young
people. They may comprise up to thirty percent of completed youth
suicides annually . . . . Gay youth face extreme physical and verbal abuse,
rejection and isolation from family and peers. They often feel totally alone
and socially withdrawn out of fear of adverse consequences ... . The root
of the problem of gay youth suicide is a society that discriminates against
and stigmatizes homosexuals while failing to recognize that a substantial
number of its youth has a gay or lesbian orientation ... . Schools need to
include information about homosexuality in their curriculum and protect
gay youth from abuse by peers to ensure they receive an equal education . .
. . Openly gay and lesbian youth or those "suspected" of being so can
expect harassment and abuse in junior high and high schools. The shame
of ridicule and fear of attack makes school a fearful place to go resulting in
frequent absences and sometimes academic failure . . . . When you have

the only way to accurately describe bizarre practices is with clinically accurate words.).
Collett thanked Lynn Wardle, see, e.g., supra notes 109, 181, for assistance with the manuscript and
then cited Wardle seven times from five publications at nn.17 (citing Paul Cameron eight times,
citations omitted). But cf PROFESSORBAINBRIDGE.COM, supra note 67 (stating that in return for help,
one scholar will cite to another to increase the helping scholar's cite count).

187 THIRD EYE BLIND, Jumper, on THIRD EYE BLIND (Elcktra/Wea 1997).
188 See Gr6sh6ff, at subpart Il-A (indicating that essentially a single law review article written by a

member of a law school faculty addressed the issue of anti-queer youth bullycide during the period
1986-1996) (citations omitted).

[Vol. 18:275
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been told that you are sick, bad, and wrong for being who you are, you
begin to believe it. Gay youth have frequently internalized a negative
image of themselves . . . . Gay male, lesbian, bisexual, and transsexual
youth comprise as many as twenty-five percent of all youth living on the
streets in this country . . . . it may be harder than ever to be a gay youth.1 89

Following the publication of the HHS Report, "[u]nder pressure from [socially]
conservative legislators, the Reagan/[George H.W.] Bush administrations
attempted to censor the results of the study."' 90  A spokesperson for then-
Congressman William E. Dannemeyer of California, who wanted the HHS
Report's distribution limited, argued, "the underlying premise ... that the reason
[queer kids] are committing suicide isn't that they're troubled, but that society is
persecuting them . . . . We think that's a myth. It's something that we disagree
wholeheartedly with."1 9 1 The result of this socially conservative backlash to the
HHS Report was a refusal by agencies within the Bush administration to produce
any subsequent meaningful information that legal scholars could utilize in
attempting to save queer kids from succumbing to bullycide. To illustrate,

[i]n 1993, the House Select Committee on Children, Youth, and Families
compiled a 400-page document on adolescents and AIDS. It obtained all
the information for the report from the Bush administration. "They were
sitting on all this stuff" the Committee Chairwoman deplored . .. but, as
[Eve Kosofsky] Sedgwick notes, "[a]s a policy aimed at punishing young
gay people with death," the suppression of information about AIDS is
working. The ten-year incubation period of AIDS makes the denial of this
murderous policy even easier; by the time gay kids die, they have already
become homosexual young adults who "should have known better," who
have no one to blame but themselves.1 92

The federal government's deceit, censorship, and cover-ups surely are not relegated
to the maltreatment of queer youth that ultimately leads to death by disease or
bullycide. Arguably this matter is not an issue in which the federal government
even should involve itself.193 As a result, understanding the interplay between
legal scholarship and the treatment of queer youth demands analyzing what has
occurred at the state level as well.

In the "first nationally representative population-based study to document
justice-related trends for gay, lesbian, bisexual, and transgendered young

189 Paul Gibson, Gay and Lesbian Youth Suicide, in 3 U.S. DEPARTMENT OF HEALTH AND HUMAN
SERVICES YOUTH SUICIDE REPORT 110-14 (1989) (emphasis added) [hereinafter, HHS REPORT].

190 WILLIAM B. RUBENSTEIN, LESBIANS, GAY MEN, AND THE LAW 166 (1992).
191 Id. at 166-67 (quoting Susan Okie, Sullivan Cold-Shoulders Suicide Report: Urging Acceptance

of Gays Draws Heat from Conservatives, WASH. POST, Jan. 13, 1990, at A5) (emphasis added).
192 Ruskola, supra note 1, at 272-73 (quoting Eve Kosofsky Sedgwick, Queer and Now, in

TENDENCIES 1, 2 (1993) (citations omitted); see also infra Part IV (discussing deniers of HIV/AIDS in
scientific journals).

193 See, e.g., U.S. CONST. amend. X (stating, "the powers not delegated to the United States by the
Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.").
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people,"' 94 a late 2010 study by Yale University, published in the January 2011
edition of Pediatrics, indicated that queer youth receive harsher punishments at
school than their non-queer counterparts. 195 Non-heterosexual youth were 1.25 to
3 times more likely to be punished than their heterosexual peers who engaged in
the same level of misbehavior. 196 Queer youth were approximately forty percent
more likely than their peers to be punished by school authorities, police, and the
courts. 19 7 One of the study's authors stated, "we found that virtually all types of
punishment-including school expulsions, arrests, juvenile convictions, adult
convictions and especially police stops-were more frequently meted out to LGB
youth . . . ... 198 And "youth who identified as gay, lesbian or bisexual actually
engaged in less violence." 1 99

Professor Sarah Valentine indicated: "Studies show that a queer child finding
herself in the . . . child welfare system is very likely to become a target or
scapegoat." 200 Additionally, "when they are forced to interact with the ... child
welfare system, queer kids confront open hostility and face more discrimination
than any other segment of the youth population. 20 1 Moreover, "many LGBTQ
youth who find themselves in foster care - whether for reasons directly related to
their sexual orientation or gender identity or not - face intolerance, abuse and
violence as bad as or worse than that which they faced at home." 202 For instance,
in the child welfare system, "queer kids confront open hostility and face more
discrimination than any other segment of the youth population." 203  Sexual
minority youth who are placed in foster care "face intolerance, abuse and violence
as bad as or worse than that which they faced at home." 204 In the past five years,
workers at the Hawaii Youth Correctional Facility have harassed, abused,

194 Julia VanTine, Gay Teens Punished More Harshly Than Straight Peers: Analysis,
MEDICINENET.COM, http://www.medicincnet.com/script/main/art.asp?articlckcy= 122999 (last visited
Aug. 14, 2011) (quoting Stephen T. Russell).

195 Kathryn E. W. Himmelstein & Hannah BrOckner, Criminal-Justice and School Sanctions Against
Nonheterosexual Youth: A National Longitudinal Study, 127:1 PEDIATRICS 49, passim (2011).

196 Id. at 54
197 Karen N. Peart, Lesbian, Gay and Bisexual Teens Singled Out For Punishment, YALE DAILY

BULLETIN (Dec. 6, 2010), http://dailybulletin.yale.cdularticle.aspx?id=8072 (quoting Kathryn E.W.
Himmelstein).

198 Id.
199 VanTine, supra note 194 (quoting Kathryn E.W. Himmeistein).
200 See Sarah E. Valentine, Traditional Advocacy for Nontraditional Youth: Rethinking Best Interest

for the Queer Child, 2008 MICH. ST. L. REV. 1053, 1058 (2008) (references omitted); see also Grbsh6ff,
at subpart 111-B (detailing how queer youth have been treated by the juvenile court system).

201 Valentine, supra note 200, at 1072 (citing, inter alia, Jennifer Gerarda Brown, Sweeping Reform
from Small Rules? Anti-Bias Canons as a Substitute for Heightened Scrutiny, 85 MINN. L. REV. 363,
446 (2000) (citation omitted) & Todd Brower, Obstacle Courts: Results Of Two Studies On Sexual
Orientation Fairness In The California Courts, II AM. U. J. GENDER Soc. POL'Y & L. 39, 48 (2002)).

202 Barbara Fedders, Coming Out for Kids: Recognizing, Respecting, and Representing LGBTQ
Youth, 6 NEV. L.J. 774, 794 (2006).

203 Valentine, supra note 200, at 1072 (referencing, inter alia, Brown, supra note 201, at 446 &
Brower, supra note 201, at 48.

204 See Fedders, supra note 202, at 794.

[Vol. 18:275
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discriminated against, isolated, refrained from protecting, religiously indoctrinated,
and obstructed access to legal counsel, based on their wards' queer status. 205

Similar to parents who institutionalize their queer children,20 6 child-welfare
agencies "sometimes inappropriately warehouse LGBTQ youth in psychiatric
facilities" and place queer kids with foster families who 'force their LGBTQ
charges to participate in 'reparative' therapy, or to attend religious services
designed to convince them to renounce their sexuality or gender identity."207 One
sexual minority child was sent to a high security facility for boys because no other
program would accept a transgender girl, and the child's court appointed attorney,

warned the court against granting his client's request [to leave an all-male
facility], stating: "I think this young man has a lot of things-and I use the
word man-to think about so I would just ask the court to be cautious in
any decisions that it makes." 208

As a result, one study unsurprisingly showed that seventy-eight percent of
queer "youth were removed or ran away from their placements as a result of the
hostility toward their sexuality, gender identity, or gender expressions." 209 A
logical question therefore arises, as to why, then, more queer kids were not placed
with supportive people, such as with a queer foster parent or parents. Legislation
and judicial actions from one federal district and two southern states help to
demonstrate that the answer lies with the lies discussed in Part II.

205 R.G. v. Koller, 415 F. Supp. 2d 1129 (D. Haw. 2006), injunction granted, R.G. v. Koller, No. 05-
00566, 2006 U.S. Dist. LEXIS 21254 (D. Haw. Mar. 1, 2006). The court granted injunctive relief,
preventing the facility from "harassing, abusing, discriminating against, or isolating" wards based on the
queer status and "to refrain from failing to protect ... from anti-lesbian, gay, bisexual, and transgender
('LGBT') peer harassment and abuse .. . from .. . engaging in religious indoctrination and . . . from
obstructing plaintiffs' access to counsel." Koller, 415 F. Supp. 2d at 1113.

206 See supra note 36 and accompanying text.
207 Fedders, supra note 202, at 795 (emphasis added); see also Rudy Estrada & Jody Marksamer,

Lesbian, Gay, Bisexual and Transgender Young People in State Custody: Making the Child Welfare and
Juvenile Justice System Safe for All Youth Through Litigation, Advocacy, and Education, 79 TEMP. L.
REV. 415, 420 (2006); Peter A. Hahn, The Kids are Not Alright: Addressing Discriminatory Treatment
of Queer Youth in Juvenile Detention and Correctional Facilities, 14 B.U. PUB. INT. L.J. 117, 125
(2004); Ruthann Robson, Our Children: Kids of Queer Parents & Kids Who Are Queer: Looking at
Sexual Minority Rights from a Different Perspective, 64 ALB. L. REv. 915, 937 n.91 (2001) (stating,

[s]cxual minority youth in foster care in New York City were plaintiffs in a motion to
intervene in the lawsuit Marisol v. Giuliani, 929 F. Supp. 662, 669, 693 (S.D.N.Y. 1996),
aff d, 218 F.3d 132 (2d Cir. 2000), which alleged 'systemic deficiencies of gross
proportions' in the New York City Administration for Children's Services. Id at 669.
The court granted class certification to the plaintiffs, defining the class represented as
'children who are or will be in the custody of the New York City Administration for
Children's Services ('ACS'), and those children who, while not in the custody of ACS,
are or will be at risk of neglect or abuse and whose status is known or should be known to
ACS.).

208 See Valentine, supra note 200, at 1098.
209 Id. at 1091 (quoting Robin Passariello McHaclen, Bridges, Barriers, and Boundaries: A Model

Curriculum for Training Youth Service Professionals to Provide Culturally Competent Service for
Sexual and Gender Minority Youth in Care, 85 CHILD WELFARE 407,408 (2006)).
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1. Washington, D.C.

After the Boy Scouts rejected an individual's employment in the late 1990s
because of that individual's queer status, the rejected individual sought relief from
Washington, D.C.'s Commission on Human Relations. 2 10 The Boy Scouts called
George Rekers as an expert witness.

Rekers told the commission that he spends much of his time treating
youngsters with "gender identity disorder," mostly boys whose peers consider
them "sissy" 2 1 1 and "effeminate." 2 12 The goal of the intensive therapy he gives his
patients, he said, is to reverse those tendencies and "help these children to become
better adapted to themselves and to their environment." This is a therapeutic goal
the American Psychological Association considers inappropriate, which is why
Rekers resigned from the APA several years ago. Allowing openly gay men to be
scoutmasters, he testified, "would legitimize the value of homosexual behavior in
the eyes of many of the Boy Scouts ... [t]here would be more homosexual conduct
or behavior by the boys in such troops." And some of them could be setting off
down the road toward a homosexual adulthood, he said. Whatever biological
component there is to having homosexual urges, homosexual behavior is a
"preference," not an "orientation," he said-in short, a matter of choice. It's a
choice Rekers clearly considers deeply wrong: as a Southern Baptist, he told the
commission, he believes that God destroyed the city of Sodom for allowing
homosexuality, as an example to mankind, and that active homosexuals face
"eternal separation from God"-in Southern Baptist parlance, the fires of Hell.2 13

2. Arkansas

In 1999, the Arkansas Child Welfare Agency Review Board promulgated
Minimum Licensing Standard Section 200.3.2,214 stating, "[n]o person may serve
as a foster parent if any adult member of that person's household is a
homosexual." 2 15 In a trial court case challenging the licensing standard, George
Rekers served as a witness for the Arkansas Child Welfare Agency and the

210 Tracy Thompson, Scouting and the New Terrain: The Boy Scouts say they must erclude gay men.
But two banned Eagle Scouts are fighting for their right to belong, in a case that raises the question,
Can a gay man be a moral authority figure for young boys?, WASH. POST, Aug. 2, 1998, at W-06.

211 See, e.g., James Dobson on Ted Haggard (Larry King), YouTUBE.COM,
http://www.youtube.com/watch?v=CHbINDoUMOI (last visited Aug. 1, 2011).

212 See, e.g., Researcher Responds to Man's (Kirk Murphy) Suicide, YOUTUBE.COM,
http://www.youtube.com/watch?v=l1nQZVTAcRcGeorge Rekers (last visited Aug. 1, 2011).

213 See Thompson, supra note 210.
214 Dep't of Human Scrv. & Child Welfare Agency Review Bd. v. Howard, 238 S.W.3d I (Ark.

2006), Promulgated under State Act No. 1041 of 1997, commonly referred to as "The Child Welfare
Agency Licensing Act," codified at A.C.A. section 9-28-401 et seq. [hereinafter Section 200.3.21.

215 See Findings of Fact and Conclusions of Law, Howard v. The Child Welfare Agency Review
Bd., No. 1999-9881, 2004 WL 3154530, at *2 (Pulaski Cnty. Circuit Court, 6th Div. Dec. 29, 2004)
aff'd 367 Ark. 55, 238 S.W.3d 1 (2006).
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Arkansas Department of Human Resources. 2 16  Rekers charged Arkansas'
taxpayers $200,000 for his expert testimony. 2 17 So what did the taxpayers get from
Rekers in return for that bill? The court indicated that Rekers

has treated gay patients to try to change their sexual orientation, some of
such patients being minors brought in by parents. He has children of his
own and would not allow openly homosexual people to spend time with
them unsupervised . .. [and] a homosexual household is an inferior family
structure in terms of promoting the best interests of the child.2 18

The court noted the number of publications of certain witnesses in that case, stating
that Dr. Susan Cochran "has had approximately sixty publications in peer review
journals . ... Dr. [Pepper] Schwartz .. . has served on numerous editorial boards
and reviews, published approximately eight books, published forty articles in
academic journals .... 219 In addressing the witness' credibility, the court stated,

Dr. Michael Lamb .. . succinctly provided full and complete responses to
every single question put to him by all counsel and was very frank in
responding to inquiries from the court. Of all the trials in which the court
has participated, whether as a member of the bench or of the bar, Dr. Lamb
may have been the best example of what an expert witness is supposed to
do in a trial, simply provide data to the trier of fact so that the trier can
make an informed, impartial decision. In counterpoint to the quality of Dr.
Lamb's testimony was the testimony provided by Dr. George Rekers. It
was apparent from both Dr. Rekers' testimony and attitude on the stand
that he was there primarily to promote his own personal ideology. If the
furtherance of such ideology meant providing the court with only partial
information or selectively analyzing study results that was acceptable to Dr.
Rekers . . . . A large part of his testimony was not responsive to the
questions being asked of him but consisted of Dr. Rekers simply reading
prepared notes on a topic he wished to promote. For the most part, whether
on direct or indirect examination, he was either unable or unwilling to
directly answer a question . . . . Dr. Rekers' willingness to prioritize his
personal beliefs over his function as an expert provider of fact rendered his
testimony suspect and of little, if any, assistance to the court in resolving
the difficult issues presented by this case. 220

Rekers subsequently reduced his fee to Arkansas' taxpayers for such outstanding
expert testimony to $60,000.221

216 See Memorandum Opinion, Howard, 2004 WL 3154530, at * 1.
217 See Rich, supra note 72.
218 See Howard, 2004 WL 3154530, at *12.
219 Id. at *7.
220 Id. at*l5-16.
221 See Rich, supra note 72.
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In the court's finding that a rational relationship did not exist between the
exclusion contained in Section 200.3.2 and the legitimate state interest of protecting
the health of foster children,222 the court concluded,

[ffor those truly interested in reaching an informed decision as to what
public policy or public morality should be with respect to the appropriate
qualifications for foster parents necessary to best nurture and protect the
children placed into foster homes in Arkansas the court strongly
recommends careful reading of the information and expert opinions
assembled in the record of this case.223

The Arkansas Supreme Court's affirmation of the trial court's decision sparked
outrage from many people in the state who likely did not heed the trial judge's
advice to read the expert opinions in the case. 224 After two failed attempts to
overturn the decision through the political process, the Arkansas Family Council
Action Committee ("Family Council") drafted a voter initiative, placed on the
November 2008 ballot that stopped sexual minority adults from adopting kids. 225

The Family Council's campaign materials relative to its attempt to pass the voter
initiative stated,

Numerous studies indicate that children in married two-parent homes are
healthier, they do better in school, they commit fewer crimes, and they
enjoy better emotional health. In contrast to married households, many
cohabiting homes suffer from critical deficiencies: They are more likely to
break up. Child abuse is more prevalent. Alcohol and drug abuses are
more likely. Children are more likely to suffer from behavior problems,
and do poorly in school, and they're more likely to live in poverty.2 26

As a result of the Family Council's drafted initiative and campaign materials that
contained the language ripped from the law review articles discussed in Part 11,
voters passed an initiative aimed to prevent queer couples from both adopting and

222 See Memorandum Opinion, Howard v. The Child Welfare Agency Review Bd., No. 1999-9881,
2004 WL 3154530, at *6 (Pulaski Cnty. Circuit Court, 6th Div. Dec. 29, 2004).

223 See id. at 25. Despite the court's plea, people like Lynn Wardlc-and apparently the law review
editors at Arkansas just last year-ignored the facts, permitting for further dissemination of
misinformation. See, e.g., Lynn D. Wardle, Comparative Perspectives on Adoption of Children by
Cohabiting, Nonmarital Couples and Partners, 63 ARK. L. REV. 31 (2010).

224 See, e.g., U.S. Dep't of Educ. Inst. of Educ. Sciences, State and County Estimates of Low
Literacy, IES, http://nces.ed.gov/naal/estimates/StatcEstimates.aspx (most recently available data as of
2003) (part of that reason could be Arkansas' relatively low rate of Basic Prose Literacy Skills, with
forty of fifty U.S. states having even lower rates of Basic Prose Literacy Skills. California, for example,
has a nation-leading rate of twenty-three percent, underscoring the importance of using visual and audio
technology to assist people in understanding court decisions, such as former federal district court Judge
Vaughn Walker's desire to release to the public YouTube vidcos of California's Proposition 8 trial)).

225 See, e.g., Catherine L. Hartz, Arkansas' Unmarried Adoption Ban: Depriving Children of
Families, 63 ARK. L. REV. 113, 117-18 (2010).

226 See FAMILY COUNCIL ACTION COMMITTEE, ARKANSAS ADOPTION & FOSTER CARE ACT:
PROTECTING CHILDREN, BLUNTING THE GAY AGENDA, CONSTITUTIONALLY SOUND, GOOD HOMES FOR
CHILDREN IN NEED at 6 (2008).
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serving as foster parents for queer or non-queer youth.22 7 That ban remained
effective until April 2011, when the Arkansas Supreme Court ruled the measure
unconstitutional. 22 8

B. Florida and Rekers' Empirically Supported St. Thomas Law Review Article

Apparently undeterred by the trial court's findings relative to Rekers'
testimony in Arkansas, 229 Florida Attorney General Bill McCollum ensured that
Florida's taxpayers also had the privilege of paying $120,000 for Rekers' expert
testimony230 regarding Florida's adoption ban that had been in existence since the
famous Anita Bryant anti-gay crusades featured in the Academy Award winning
movie Milk. The Department of Children and Families ("DCF") refused to place
two children with a queer adult, based on Florida's statutory prohibitions against
sexual minorities adopting children.23 1  Defending an attempt to overturn the
statutory ban on equal protection and substantive due process grounds, the DCF
offered Rekers as an expert witness. The court referenced Rekers' University ofSt.
Thomas Law Review article. Specifically,

[d]uring Dr. Rekers' testimony, attention was drawn to his authorship of a
St. Thomas Law Review article entitled "An Empirically Supported
Rational Basis for Prohibiting Adoption, Foster Parenting, and Contested
Child Custody by Any Person in a Household that Includes a
Homosexually-Behaving Member" 232 wherein the doctor heavily cited to
the conclusions of a colleague who is sharply criticized as distorting data
and was censured and ousted by the American Psychological Association
for misreporting evidence regarding homosexual households. Although the
American Psychological Association has concluded that there is no
difference between heterosexual and homosexual parenting, Dr. Rekers
believes the Association's stance is political and not based on science. Dr.

227 See Laura Kellams, Fostering, Adoption Ban OK'dfor Ballot, ARK. DEMOcRAr-GAZETTE, Nov.
8, 2007, at Al (stating, "[o]ne of the aims of the proposal is to keep gay couples from adopting or
fostering children"); Robin Mero, Plaintiff in Act I Lawsuit Granted Temporary Child Custody, Nw.
ARK. MORNING NEWS, Jan. 14, 2009, at Al (stating, "Arkansas voters approved Initiated Act I during
November's general election"); see also Initiated ARK. CODE ANN. §§ 9-8-301-306 (Repl. 2009)
(evidencing the codification of Act 1).

228 Arkansas Dep't of Human Servs. v. Cole, 2011 Ark. 145 (Ark. 2011).
229 See supra text accompanying notes 215-19.
230 See, e.g., John Schwartz, Scandal Stirs Legal Questions in Anti-Gay Cases, N.Y. TIMES, May 18,

2010, at Al5; Rich, supra note 72; Final Judgment of Adoption, In re Adoption of John Doc & James
Doe, 2008 WL 5006172, at *18 (Fla. Cir. Ct. Nov. 25, 2008) (indicating Rekers received an advanced
retainer of $60,900 for his work on that case and that Rekers also was an ordained Baptist minister).

231 FLA. STAT. ANN. § 63.042(3) (West 2008) (stating "[nlo person eligible to adopt under this
statute may adopt if that person is a homosexual.")

232 See In re Adoption of Doe, 2008 WL 5006172, at *18; see also id. at *20 n.22 (citing the "St.
Thomas Law Review, 2005/2006, Volume 18, Issue 2, pages 325-424." In other words, the court
discredited the entire article, not just passages. Cf USCERA: Curriculum Vitae for Rekers, George,
https://sam.rescarch.sc.eduluscera/vita.dojsessionid=BF6188DE I l2C75 1AA55240F7CDO276967?action
=detail&userld=28844 (last visited Aug. 2, 2011) (evidencing that George Rekers' current Curriculum
Vitae displayed on the University of South Carolina website lists zero publications).
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Rekers' much contested and hardly empirical article also cited to journals
from authors who were neither psychotherapists nor social scientists ....
Dr. Rekers astounded the Court when he testified that he favors removal of
any child from a homosexual household, even after placement in that
household for ten years, in favor of a heterosexual household. To this
Court's further astonishment, the witness hypothesized that such a child
would recover from the removal from his family of 10 years after one year
in a heterosexual household. The Court finds this testimony to be contrary
to science and decades of research in child development.

As to the studies finding that the well being of children raised by
homosexual versus heterosexual parents is more similar than dissimilar
than the studies he relies on suggest, Dr. Rekers intimates that such studies
are replete with statistical errors . . . . Dr. Rekers' beliefs are motivated by
his strong ideological and theological convictions that are not consistent
with the science. Based on his testimony and demeanor at trial, the court
can not consider his testimony to be credible .... 233

Despite such a bench-slap, McCollum, who was seeking to become the next
governor of Florida, intervened and appealed the trial court's decision. 234 On
appeal, Florida's Third District Court of Appeal emphasized the lower court's
findings, reiterating, "The [trial] court concluded as follows: based on the robust
nature of the evidence available in the field, this Court is satisfied that the issue is
so far beyond dispute that it would be irrational to hold otherwise; the best interests
of children are not preserved by prohibiting homosexual adoption." 235  The
appellate court also slammed Schumm by saying,

He suggests that his reanalysis, mostly unpublished, should be accepted
over the analyses of well respected researchers in peer reviewed journals.
Dr. Schumm admitted that he applies statistical standards that depart from
conventions in the field. In fact, Dr. Cochran and Dr. Lamb testified that

233 In re Adoption of Doe, 2008 WL 5006172, at *12. Also disturbing to the court was Rekers'
having

testified that ... his opinion for the exclusion is based an overall sum of variables. Thus .
. .. based on Dr. Rekers' theory, as Native Americans have a high rate of alcohol abuse,
substance abuse, domestic violence, depression, and a lifetime prevalence of these risks,
Native Americans should also be considered a high risk group as prospective adoptive
parents as well.

Id. at 11-12 (citation omitted). Moreover, the court noted Rekers' having published elsewhere "that the
homosexual leaders use the manipulative techniques of classic revolutionary strategies to achieve their
own diabolical objectives, to the detriment of the individual suffering the effects of sexual perversion."
Id. at 12 n.26 (citation omitted). One might argue that a manipulative technique to achieve one's own
diabolical objectives would be to pose as something that individual is not and to devote one's life cause
to hurt the millions of people who are members of the group that individual attacks for the sake of
hiding that individual's actual identity.

234 See Rich, supra note 72.
235 See Fla. Dep't of Children & Families v. Adoption of X.X.G., 45 So. 3d 79, 86-87 (Fla. Dist. Ct.

App. 3d 2010) (emphasis in original appellate opinion).
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Dr. Schumm's statistical re-analysis contained a number of fundamental
errors. 236

The appellate court further concluded that "Dr. Schumm is of no assistance to the
Department's Argument." 237 After that, Florida Governor Charlie Crist stopped
further appeal.238 In essence, Rekers' work ultimately resulted in trial and
appellate courts in Arkansas and Florida eviscerating not only Rekers' taxpayer-
funded expert testimony that harmed countless queer kids but also student-edited
law reviews that have blood on their hands for selecting articles for publication
without any hint of meaningful editorial review or understanding of the
implications of publishing unsupported manuscripts.

IV. PEER REVIEW, PEER REVIEW, AND EMPIRICAL DATA

The angry boy a bit too insane, icing over a secret pain, you know you
don't belong. You're the first to fight, you're way too loud, you're the flash
of light on a burial shroud. I know something's wrong.23 9

A. Rekers' Peer Review ofJo- Vanni ("Lucien") Roman

Following the trial and appellate courts' evisceration of Rekers' and
Schumm's law review articles in the St. Thomas Law Review, Rekers' peer review
problems worsened. Specifically, Rekers had gone to the website
www.rentboy.com, a website that, even prior to its "over 18" age certification,
depicts sexually explicit young men, and-after accepting the age certification-
transports the viewer "to a front page covered with images of naked, tumescent
men busily sodomizing each other."240 Perhaps Rekers had been conducting
research for his next law review article or NARTH publication or work as a
reverend or counselor of youths such as Kirk Murphy in overcoming their
queerness. Or, the then-sixty-one year-old Rekers, married to a woman,
alternatively may have been looking to hire a twenty year-old male prostitute.24 1

In Rekers' "research" for his queer peer review of the rentboy.com profile for
"Lucien"-real name Jo-Vanni Roman-he rented Roman for a ten-day European
vacation package. On this "vacation," Rekers claimed that he used the time with

236 Id. at 88.
237 Id
238 See, e.g., Carol Marbin Miller, Appeals Court: Florida Ban on Gay Adoption Unconstitutional,

MIAMI HERALD, Sept. 23, 2010.
239 THIRD EYE BLIND, supra note 187.
240 I apologize to the individual(s) assigned to cite-check the accuracy of this portion of the Article.

See generally Male Escort I Gay Escort I Gay Massage, www.rentboy.com (last visited Aug. 1, 2011);
Penn Bullock & Brandon K. Thorp, Christian Right Leader George Rekers Takes Vacation with "Rent
Boy, " MIAMI NEW TIMES (May 6, 2010), http://www.miaminewtimcs.com/2010-05-06/news/christian-
right-leader-george-rekers-takes-vacation-with-rent-boy/. See also Mundy, supra note 98 (being
offended by the sewer that his cite checkers had to go through to supposedly verify the information
published in the Regent Law Review's HTBT edition).

241 Empirically speaking, doing so would constitute both a forty-one year age difference and an
individual of the same sex as Rekers.
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Roman "to shar[e] scientific information on the desirability of abandoning
homosexual intercourse, and ... share [] the Gospel of Jesus Christ with him in
great detail. "242 However, Roman ultimately opened up and confessed that he and
Rekers had sexual relations on their European vacation. 24 3 After the incident,
current FRC president,

Tony Perkins, quickly tried to distance himself, claiming that he had to
review "historical records" to verify who Rekers was and that his
organization had "no contact" with him or "knowledge of his activities" for
over a decade." That historical record is hardly as obscure as Perkins
maintained. Rachel Maddow of MSNBC found that only weeks before
Rekers' excellent European adventure, his name appeared on the masthead
of an official-looking letter sent to some 14,000 school superintendents
nationwide informing them that homosexuality is a choice that can be
stamped out by therapy. The letter was from the "American College of
Pediatricians'-a misnomer for what is actually a political organization
peddling homophobic junk-science. 244

That letter from the official sounding American College of Pediatricians-
and sent to 14,000 K-12 school superintendents-referenced "rigorous studies" on
the issue, mentioned GID, and cited a NARTH study whose ultimate referent was
the Journal ofHuman Sexuality.245 That journal claimed to be "an academic peer-
reviewedjournal, [although] an official publication of ... NARTH." 246 Yet, the
journal had only one volume, and that volume contained solely Rekers' article,
evidenced no peer review, and no affiliation with any academic institution
accredited by either the United States Department of Education or the Northwest
Commission on Colleges and Universities-the accrediting agency for academic
institutions in Utah, where NARTH is based.247 Moreover, unlike only one other

242 See A US Baptist minister and leading anti-gay campaigner has defended himself against
allegations that he holidayed in Europe with a male prostitute, BBCNcws (May 6, 2010),
http://news.bbc.co.uk/2/hi/americas/8665812.stm (emphasis added).

243 Top 10 Anti-Gay Activists Caught Being Gay, RANKER, http://www.ranker.com/list/top-10-anti-
gay-activists-caught-being-gay/joannc.

244 See Rich, supra note 72 (emphasis added).
245 See Letter from Thomas Benton, President American College of Pediatricians, to School

Superintendents (March 31, 2010)) (referencing NARTH Report: What Research Shows: NARTH's
Response to the APA Claims on Homosexuality [hereinafter, NARTH Summary], which cites I J. OF
HUMAN SEXUALITY I (2009) (1 J. OF HUMAN SEXUALITY I (2009) contains only one article and should
not be confused with the I J. OF HUMAN SEXUALITY 1 (1996) that Rekers wrote and that also only
contained one article, supra note 66. Note that I J. OF HUMAN SEX. 1, 31, 79 (2009) relies on Rekers'
research and references the DSM).

246 See Letter from Benton, supra note 245. In an hour of searching, reference librarian Scott Frey,
M.L.S., and I could locate only a single academic or peer-reviewed journal or law journal that had a
similar policy.

247 See NARTH Summary, supra note 245; List of U.S. Department of Education Accredited
Schools (2011), i http://ope.ed.gov/accreditation/dataFiles/Accreditation_2011 08.zip (last visited Aug. 1,
2011); Northwest Comm'n on Colleges & Univ., Utah (last updated June 27, 2011).
http://www.nwccu.org/Directory%2OoP/2Olnst/Statc%2OMap/Utah/Utah.htm (last visited Aug. 1,
2011).
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of the hundreds of academic journals that one of my law school's reference
librarians and I could locate during an hour of research, NARTH attempts to
control the journal by stating that the journal can only be obtained through
NARTH, and states that "written permission to . . . reproduce materials from this
journal for publication, use in . .. research, and other scholarly purposes must be
requested from . . . NARTH [which] reserves the right to deny permission at its
sole discretion."24 8 NARTH, therefore, wants to attempt to control who uses the
misinformation 249 contained within the journal.

Interestingly, and in an attempt to not discredit the claims made in NARTH
publications, including the Journal of Human Sexuality,

Officials with the National Association for Research and Therapy of
Homosexuality . . . told The Advocate that NARTH stands behind Rekers'
[*gasp*] research [oh, thank goodness; don't claim you weren't thinking it,
too], even though he resigned his membership in the group Tuesday in
order to 'fight the false media reports' against him. 'Good, peer-reviewed
science speaks for itself,' NARTH spokesman David C. Pruden said in an
e-mail response. 250

A publication that Rekers cited twenty-eight times in his St. Thomas Law
Review article25 1 was nothing more than Rekers' own presentation to support the
Arkansas anti-adoption/anti-foster care legislation, which itself relied on no fewer
than eight citations to the Archives of Sexual Behavior,252 a journal that in the past
published an article claiming that an exorcism could produce successful gender
identity change through objective and independent measurement. 253 Good peer-
reviewed science speaks for itself, indeed.

248 But see contra 17 U.S.C. § 107 (stating in pertinent part,
Notwithstanding the provisions of sections 106 and 106(a), the fair use of a copyrighted
work, including such use by reproduction in copies or phonorecords or by any other
means specified by that section,for purposes such as criticism, comment, news reporting,
teaching (including multiple copies for classroom use), scholarship, or research, is not
an infringement of copyright.

(emphasis added). As of Aug. 8, 2011, no copyright on the work existed at the U.S. Copyright Office's
website (webpage capture on file with author).

249 See, e.g., NARTH Report, supra note 66, at 115 (citing Rekers, supra note 66 (the infamous St.
Thomas Law Review article)).

250 See Andrew Harmon, Antigay Groups Defend Rekers: NARTH officials tell The Advocate the
group stands behind George A. Rekers's decades of research, while Liberty Counsel vows to back the
controversial figure who has threatened unspecified defamation lawsuits, THE ADVOCATE (May 13,
2010), http://www.advocate.com/News/Daily News/2010/05/13/Antigay Groups DefendRekers/.

251 See Rekers, supra note 66, passim.
252 Id. passim (referencing various issues of ARCHIVES OF SEXUAL BEHAVIOR, discussed infra note

253).
253 See, e.g., David H. Barlow, Gene G. Abel, & Edward Blanchard, Gender Identity Change in a

Transsexual: An Exorcism, 6:5 ARCHIVES OF SEXUAL BEHAVIOR 387 (1977) (claiming "Gender identity
change in a conservatively diagnosed 21-year-old transsexual after faith healing was fortuitously
observed, was objectively and independently measured, and is reported"). Taxpayer funding helped
support this supposed scholarship under National Institute for Mental Health Grant MH-20258.
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And your friends have left you. You've been dismissed I never thought it
would come to this. And I, I want you to know, everyone's got to face down
the demons. Maybe today you could put the past away.254

B. Reviewing Some of the Alleged Peer Reviewed Authors and Publications

The Regent University Law Review article authored by Rekers stated,

The purpose of this article is to provide an overview of the methodology
and possible limitations of existing research studies on the effects of
homosexual parenting upon child development in order to assist lawyers,
legislators, and judges to identify politically-motivated assertions regarding
so-called "research findings" that are not, in fact, substantiated by adequate
scientific research.

That passage's accompanying footnote amplified the point, claiming, "this review
covers the best studies currently available, which are published in refereed
academic journals, and does not review the more preliminary, pilot, and
exploratory studies typically reported in masters' theses, doctoral dissertations,
book chapters in edited volumes, and non-refereed books."255

Rekers cited the Camerons' Homosexual Parents2 56 ten times in that
piece. 257  According to University of California Davis Professor Dr. Gregory
Herek, "Adolescence was categorized as a Developmental Psychology journal in
the JCR," and for 1994 and 1995-the two years prior to the Camerons' article
cited multiple times by Rekers-had a ranking of 30 out of 32 and 33 out of 36,
respectively.2 58  I could only locate the Camerons' article on a website that
included no information about peer review or referees, or even about how to submit
a manuscript for publication consideration. 259 In addition, according to the Boston
Globe, at least eleven of Paul Cameron's publications

appeared in Psychological Reports, a small journal based in Montana,
which says its studies are peer-reviewed, although editor Doug Ammons
said: 'No reviewer has a veto right . . .. [and] no opinion of a reviewer will
ever veto, by itself, an article . . . We just simply invite them to comment.
If they disagree with some aspect, they are free to submit a comment.' The
journal . . . typically charges $27.50 per page to print an article submitted
to it.260

254 See THIRD EYE BLIND, supra note 187.
255 See Rekers & Kilgus, supra note 66, at 346 n. 14 (emphasis added).
256 See Cameron & Cameron, supra note 121.
257 See Rekers & Kilgus, supra note 66, at 343, passim.
258 See Gregory Herck, Publication Outlets Used by the Cameron Group,

http://psychology.ucdavis.edu/rainbow/html/facts Cameronjournals.htmi (indicating no data for 1996)
(last visited Aug. I1, 2011).

259 See Cameron & Cameron, supra note 121.
260 See Michael Kranish, Beliefs Drive Research Agenda of New Think Tanks: Study on Gay

Adoption Disputed by Specialists, BOsTON GLOBE, July 31, 2005, at Al .
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The Globe article continued,

by contrast, the largest professional journals, which are often cited as
sources of medical information such as Journal of the American Medical
Association and the New England Journal of Medicine, say they will reject
an article if any peer reviewer raises serious objections about its
methodology. Those journals do not charge for publication. 26 1

Dr. Herek stated,

the multiple methodological problems evident in the Cameron group's
surveys mean that their results cannot even be considered a valid
description of the specific group of individuals who returned the survey
questionnaire. Because the data are essentially meaningless, it is not
surprising that they have been virtually ignored by the scientific
community. 262

Dr. Ellen C. Perrin, lead author of, inter alia, an American Academy of
Pediatrics report, indicated that "whenever she has been asked to review
[Cameron's] work, Perrin . . . has found it obviously flawed in its methodology.
Each time I have recommended to the editor that the manuscript not be published,
because the science did not stand up to basic standards . . . ."263 But plenty more
undermines Rekers' claim of using only the best peer reviewed academic work in
support of the Regent Law Review article that cited the Camerons ten times. The
American Psychological Association dropped Paul Cameron from its membership
in late 1983 for a minimum duration of five years because of Cameron's "lack of
cooperation with the Committee on Scientific and Professional Ethics and Conduct
. . . ."264 Approximately two years later, the American Sociological Association
issued a resolution stating that Cameron "consistently misinterpreted and
misrepresented sociological research on sexuality. . . ."265

More importantly for the purposes of legal scholarship, federal courts during
the 1980s said substantially similar things about Paul Cameron's ethics and
research. Specifically, in Baker v. Wade,266 a case involving a challenge to Texas'
sodomy laws, federal district Judge Jerry Buchmeyer stated,

this Court reaffirms its findings that Dr. Simon and Dr. Marmo[u]r were
very credible witnesses and that their qualifications were impeccable. In
contrast, Dr. Paul Cameron . . . has himself made misrepresentations to

261 Id.
262 See Gregory Herek, The Cameron Group's Survey Studies: A Methodological Critique,

http://psychology.ucdavis.cdu/rainbow/HTML/factscameron survey.html (last visited Aug. 1, 2011).
263 Kranish, supra note 260.
264 See Letter from Max Siegel, Ph.D. President, American Psychological Association, to Paul

Cameron, Ph.D., dated Dec. 2, 1983, http://www.familyresearchinst.org/APA_Monitor-letter.html (on
file with author) (emphasis added, original emphasis omitted).

265 See Resolution Adopted by the American Sociological Association, Aug. 1985 (emphasis
added).

266 See Baker v. Wade, 106 F.R.D. 526, 536 (N.D. Tex. 1985).
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this Court. For example: (i) his sworn statement that 'homosexuals are
approximately 43 times more apt to commit crimes than is the general
population' is a total distortion of the Kinsey data upon which he relies-
which, as is obvious to anyone who reads the report, concerns data from a
non-representative sample of delinquent homosexuals (and Dr. Cameron
compares this group to college and non-college heterosexuals); (ii) his
sworn statement that 'homosexuals abuse children at a proportionately
greater incident than do heterosexuals' is based upon the same distorted
data - and, the Court notes, is directly contrary to other evidence
presented at trial .... 267

Judge Buchmeyer continued, "[s]imilar testimony by Dr. Cameron was totally
discounted by the Fifth Circuit in Gay Student Services v. Texas A & M
University"268 in which "the speculative evidence offered by the defendants'
experts [including Dr. Paul Cameron] for which no historical or empirical basis is
disclosed,' cannot justify TAMU's content-based refusal to recognize GSS."269

Yet the following decade, Colorado Governor-and later President George W.
Bush's Secretary of the Interior-Gale Norton paid Cameron $15,000 as a
consultant to defend Colorado's anti-queer Issue 3, which the Supreme Court
ultimately rejected in 1996's landmark Romer v. Evans270 decision.

This subpart's final point regarding Paul Cameron, however, goes to the heart
of what Rekers published in the Regent Law Review article that both cited
Cameron's work in Adolescence ten times and indicated that Rekers' article only
contained references to "the best studies" 27 1 published "in refereed [sic] academic
journal[s] . . . ."272 Paul Cameron himself had previously written a letter criticizing
Adolescence as "an obscure journal" 273 that published material "that would not be
allowed in a refereed journal."274

267 Id. at 536.
268 Id. at 536 n.30. Gay Student Services v. Texas A & M University, 737 F.2d 1317, 1330 (5th Cir.

1984).
269 See Wade, 106 F.R.D. at 536 (citations omitted).
270 See Romer v. Evans, 517 U.S. 620, 635 (1996).
271 But cf. supra text accompanying notes 258 (evidencing the low ranking and impact factor of

ADOLESCENCE).
272 See Rekers & Kilgus, supra note 66, at 346 n. 14 (emphasis added).
273 See id.
274 See id. Cameron's work also "was cited by dissenters in the Massachusetts Supreme Judicial

Court case that led to legalizing same-sex marriage, and in a Florida Supreme Court decision that upheld
a law banning adoption by same-sex couples," and he "testified in favor of a Virginia proposal to require
that social workers learn the sexual orientation of adoptive parents. See Kranish, supra note 260.
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C. Would Peer Review Help Law Reviews Reduce Publishing this Damaging
Errata?

Library of Congress specialist Dr. Louis Fisher stated,

Law reviews are student-run publications. Thousands of manuscripts are
submitted to the articles editors but they are not peer-reviewed by scholars
and experts. Instead, the articles editors look through submitted articles
and choose what to print. How do they react to a manuscript that is
destined to run 139 pages, fastened down with 625 footnotes, and one that
offers a legal theory not seen elsewhere? They are very likely to publish it,
regardless of its merits or how tenable the argument. Articles editors,
talented and bright as they are, cannot provide a professional, expert read
of a manuscript. They are no more learned in British history and the war
power than a student at a medical school. In fact, students at a medical
school do not pretend to have the competence to select and publish articles
for a professional journal. Nor do students at any other graduate school...
. . By allowing the publication of articles that have not been scrutinized
and evaluated by specialists, the law review provides "a uniquely fertile
breeding ground for the development of defective . . . analysis." Editorial
policy is often driven by a desire to publish articles for their distinctiveness
rather than their scholarly soundness. 275

But misunderstandings exist even among legal academics regarding peer-
review. 276 Many different types of peer review exist. In 2006, Nature-a natural
science journal with a most recent Eigenfactor rating in 2009 in the 10 0th

percentile 277 as compared to Harvard Law Review's Eigenfactor ranking in the 7 9 th

percentile 278 and Nature's Article Influence, or Impact Factor, in the 9 9 .9 th

percentile as compared to Harvard Law Review's 9 3 rd percentile 2 79-hosted a

275 See Louis Fisher, Lost Constitutional Moorings: Recovering the War Power, 81 IND. L.J. 1199,
1234-35 (2006) (citation omitted).

276 See, e.g., Dan Filler, Peer Review, Express-O, And the Law Review Submission Process, THE
FACULTY LOUNGE (Mar. 18, 2010, 9:47 AM), http://www.thefacultylounge.org/2010/03/peer-review-
expresso-and-the-law-review-submission-process.html; Will Baude, Peer Review in Legal Academia,
PRAWFSBLAWG (July 13, 2006, 12:02 AM), http://prawfsblawg.blogs.com/prawfsblawg/2006/
07/peer review in_.html#comments (discussing post-publication rcputational factors as a type of peer
review in legal scholarship, which, of course, is irrelevant when people publish in law reviews who inter
alia (i) do not care about their reputation in the legal community, such as a practitioner or a member of
another academic discipline or (ii) wish to cater to a small number of ideologues based on partisan
politics or religion)). See also PROFESSORBAINBRIDGE.COM, supra note 67 (regarding the University of
Chicago Law Review's 2011 provisional decision to incorporate a faculty peer review in its article
selection process).

277 See NATURE details from Eigenfactor.org, http://www.eigenfactor.org/ (last visited Aug. 1, 2011)
(on the main page, under "Search by Journal Name," type in "Nature," and it is the first link).

278 See HARVARD LAW REVIEw details from Eigenfactor.org, http://www.eigenfactor.org/ (last
visited Aug. 1, 2011) (on the main page, under "Search by Journal Name," and type in "Harvard Law
Review.").

279 See id.
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forum where various peer reviewed journals discussed their different takes on peer
review. 280

For example, John Moore of Weill Medical College of Cornell University
stated,

It's been peer reviewed, so it must be right, right? Wrong! Not everything
in the peer-reviewed literature is correct . . . . A lust for profit has arguably
led to the appearance of too many journals, and so it can be all too easy to
find somewhere that will publish poor-quality work . . . . The public
doesn't understand this, how could it? But the term 'peer review' is often
equated with 'gold standard.' Hence, the politically motivated, lazy or
unscrupulous can use the peer-reviewed literature selectively, to make
arguments that are seriously flawed, or even damaging to public policy. 281

Ty Clevenger justified his insertion of Rekers' article into the Regent Law Review
because Clevenger believed that he had subjected the manuscript to his idea of
what a peer review should be for a provocative law review article. 282 Despite
having been warned by one of the reviewers to heed caution, Clevenger willingly
ignored that advice. Nonetheless, as evidenced earlier, Clevenger and his editorial
board should have demanded significant changes to Rekers' manuscript, based on
the disconnect between Rekers' assertion that, on one hand Rekers relied on the
"best" "refereed [sic]" work, yet on the other hand, the manuscript cited-no fewer
than ten times-the work of an individual: (a) that the American Psychological
Association dropped from membership for an ethical violation; (b) that the
American Sociological Association charged with misrepresenting research on the
subject area that Rekers' used as authority in the manuscript; (c) who had a United
States district court judge indicate that he had made misrepresentations to the court;
and (d) who also had a federal appellate court indicate that he presented testimony
to the court as an expert based on information that was neither historically nor
empirically valid. Yet, despite these red flags and another warning by one of
Clevenger's self-selected peer-reviewers, the Regent Law Review published the
piece, advancing the ideological mission of the law review's parent school and
doing untold damage to kids and sexual minorities of all ages, based on parents' or
potential parents' queer identities.283

280 See, e.g., Overview: Nature s Trial of Open Peer Review, NATURECOM (Dec. 2006),
http://www.nature.com/nature/perreview/debate/naturc05535.html (exemplifying that Nature has a
two-tier peer review system, in which editors reject approximately 60% of submissions and then choose
teams of two referees to anonymously review the remaining manuscripts, with approximately 7% of
total submissions ultimately being published).

281 See John Moore, Perspective: Does Peer Review Mean the Same to the Public As It Does to
Scientists?, NATURECOM (2006), http://www.nature.com/nature/peerreview/debate/naturc05009.html.

282 Moreover, the piece comported with the ideological mission of the law review's parent school.
283 See also Carl Bialik, Debate Over Foster Parents Shines Light on a Dubious Stat, WALL ST. J.,

Apr. 28, 2005 (criticizing Cameron's empirical data, quotes Paul Velleman, Associate Professor of
Social Statistics at Cornell University, as stating that Cameron's then-current manuscript "is not written
as a competent research paper.").
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When courts drew attention to the appallingly numerous material
inaccuracies published by the St. Thomas Law Review, law schools, law review
faculty advisors, and law review editorial boards should have reacted noticeably.
What student would want to be associated with a law review with such a terrible
reputation from the judiciary? What faculty member would seriously want to be
associated with such a school or law review? 284 But what incentives existed for
law reviews to change? How many law reviews or faculty advisors today are even
aware of the courts' scandalous treatment of Rekers' St. Thomas Law Review
article? And if not many, why not?

Student-run law reviews and social science journals are not alone in
confronting this problem. The issue exists even in the supposedly far more
empirical world of the natural sciences. Relevant to the treatment of some queer
people and their families, John Moore indicated that "a small clique of scientists . .
. promotes the bizarre view that HIV does not cause AIDS, or, ... that HIV does
not actually exist. These AIDS denialists are experts at selectively using the peer-
reviewed literature to superficially bolster their positions" by using outdated
information or one article that supports their point, ignoring the large body of
scientific scholarship points in the other direction. 285 Trish Groves stated that peer
review is "not much good at picking up ethics problems or scientific fraud. At its
worst, it blocks innovation, is unreasonably biased and is open to abuse."2 86 Boyce
Rensberger, the Director of the Knight Science Journalism Fellowships at the
Massachusetts Institute of Technology ("MIT") 287-arguably the premiere natural
science-based university in the country288-wrote a 2005 book review of Chris
Mooney's The Republican War on Science in Scientific American, articulating the
book's thesis that

284 See, e.g., Robert D. Brown & James K.Cole, Letter to the Editor, 70:11 NEB. MED. J. 410-14
(Nov. 1985) (detailing an analysis of one of Cameron's study's flaws and concluding that "it is
unfortunate that the good name of The Nebraska Medical Journal will now be cited by Cameron et al. in
the future to give credibility to sloppy research at best and gross misrepresentation at worst." See also
Jim Burroway, Paul Cameron vs. Professional Ethics, Box TURTLE BULLETIN (Mar. 21, 2006),
http://www.boxturtlebulletin.comi/Articles/000,01 0.htm#Notel9.

285 See Moore, supra note 281 (emphasis added). See also Editorial, Peer Review and Fraud 444
NATURE 971, 971-72 (Dec. 21, 2006) (stating: "[a]nother form of peer review emerges after publication,
when work is replicated - or not"); Charles Jennings, Quality and Value: The True Purpose of Peer
Review, NATURE.COM (Dec. 2006), http://www.nature.com/nature/peerreview/debate/nature05032.html
(asserting that "[niot all journals are equal, and not all peer review is equal either .... the public
conception of peer review as a stamp of authentication is far from the truth").

286 See Trish Groves, Quality and Value: How Can We Get the Best Out of Peer Review?,
NATURE.COM (Dec. 2006), http://www.nature.com/nature/peerreview/debate/naturcO4995.html.

287 See Boyce Rensberger, KNIGHT SCIENCE JOURNALIsM FELLOWSHIPS AT MIT,
http://web.mit.cdu/knight-science/fellowships/boyce.htm (last visited Aug. 1, 2011).

288 See, e.g., Massachusetts Institute of Technology, US NEWS, http://grad-
schools.usnews.rankingsandreviews.com/best-graduate-schools/top-science-schools/massachusetts-
institute-of-technology-166683 (last visited Aug. 1, 2011) (ranking MIT #1 in Physics, Chemistry, Earth
Science, Computer Science, Mathematics, and #2 in Biological Sciences).
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many ... officeholders reject the most reliable sources of information and
analysis available to guide the nation . . . . some of those in power may
grasp how research works but nonetheless are willing to subvert science's
knowledge and expert opinion for short-term political and economic
gains.289

Rensberger also indicated that Mooney discussed the Data Quality Act of 2000,290
ostensibly created "to ensure that all information put out by the federal government
is reliable. The law seems sensible, except . . . . [i]t is used mainly by [ideological
entities] to block release of government reports unfavorable to their interests by
claiming they do not contain 'sound science."' 29 1

As a result, ideology can seep into all publications, whether student edited
law reviews, peer reviewed pieces, refereed pieces, and even masked natural
scientific manuscript reviews. Therefore, the statements contained within those
manuscripts can then find their way into testimony before-or evidence submitted
to-legislatures, commissions, and courts, impacting the rights, obligations, and
rules, that affect millions of people. As demonstrated throughout this Article, post-
publication reputational peer review is unlikely to function as an effective
mechanism for those to whom adherence to individual or institutional ideological
purity bests academic legitimacy. This Article's conclusion suggests a few
improvements to the current system for most law reviews and invites other authors
to provide other, or even better, alternatives.

CONCLUSION

You may be a preacher with your spiritual pride, you may be a city
councilman taking bribes on the side . . . You may be somebody's
mistress, may be somebody's heir. But you're gonna have to serve
somebody, yes you're gonna have to serve somebody. Well, it may be the
devil, or it may be the Lord, but you're gonna have to serve somebody.292

Unless things have changed drastically since my days as a student member of
the Ohio State Law Journal, no ethics training exists as a prerequisite to becoming
a law review member, only raw academic achievement or writing excellence. At

289 See Boyce Rensberger, Science Abuse, Subverting Scientific Knowledge for Short Term Gain,
SCIENTIFIC AMERICAN MAGAZINE, Sept. 26, 2005 (reviewing CHRIS MOONEY, THE REPUBLICAN WAR
ON SCIENCE).

290 Pub. L. No. 106-554, 515, 144 Stat. 2763 (2001) (codified at 44 U.S.C. § 3516 (2000)).
291 Rensberger, supra note 287. Cf supra text accompanying note 189 (discussing the attempted

suppression of a report on queer kids and bullycides in the late 1980s).
292 BOB DYLAN, Gotta Serve Somebody, in SLOW TRAIN COMING (Columbia Records 1979). Cf

City of Ontario v. Quon, 130 S.Ct. 2619, 2635 (2010) (Scalia, J., concurring in part) (stating "'The-
times-they-are-a-changin' is a feeble excuse for disregard of duty"); Sprint Comm. Co., L.P. v. APCC
Scrvs., 554 U.S. 269, 301 (2008) (Roberts, C.J., dissenting) (writing "'When you got nothing, you got
nothing to lose.' BOB DYLAN, Like A Rolling Stone, in HIGHWAY 61 REVISITED (Columbia Records
1965).").
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the law school where I teach, in addition to our basic course in legal ethics, if
students choose to pursue one of our two certificated courses of study-criminal
law and business law-those students must take an additional course specifically
addressing ethical issues often found in their certificated area of study. Put simply,
if we are to place our stamp of approval on a student as being certified to possess
additional knowledge and expertise in these areas of law, then that imprimatur
ought to include additional training in the more esoteric ethical dilemmas that often
arise in those concentrations. But even before we turn our lawyers-in-training into
law school graduates, law school faculties nonetheless vest those who grade or
write onto law review with tremendous power to decide what manuscripts get
published into the marketplace of ideas-and if and how those manuscripts become
edited-with no corresponding ethical training.

The ethical dilemmas that student law review members may face might
arguably be greater at schools tied to an ideological mission or a broader entity
with an ideological position relative to how the law should be. But regardless of a
law review's ties to a school or organization with an anti-X or pro-Y agenda, the
discourse concerning what the law should be must be ethically grounded in
legitimately cited manuscripts and published in good faith. The Regent Law
Review articles mentioned in this Article advanced the broader mission of the
journal's affiliated school 293 but disseminated to the world of law, social science,
and politics erroneous material in its attempt to advance what the law ought to be.
And people involved with the HTBT issue knew of the ethical dilemma and
willfully chose to ignore it. 294 Similarly, by publishing a manuscript with an
inflated title about empiricism that law review editors likely did not comprehend,
that ideological backers widely disseminated post-publication, and that the
judiciary ultimately ridiculed years later, the St. Thomas Law Review humiliated
itself and its institution. Ethics dictates that law schools and law reviews not
publish articles that fail to advance a legal argument based on the argument's legal
and logical merits. 295

293 See, e.g., supra notes 92-97, at 149.
294 Clevenger's article did not mention further investigation of Kilgus' & Rekers' citations, research

methods, or evidentiary bases after learning of potential problems from Clevenger's self-created "peer
review."

295 I express this concern also in light of the new Journal of Christian Thought, launched in Spring
2011 by the Institute for Christian Legal Studies, a cooperative ministry of the Christian Legal Society
and the Regent University School of Law, whose generally innocuous mission (seeking to "encourage
Christian law students, law professors, pre-law advisors, and practicing lawyers" in their compassionate
"outreach to the poor and needy") becomes muddled by its Statement of Purpose ("The journal seeks ...
to provide legal scholars a peer-reviewed medium through which to explore the law in light of Scripture
...... ) and arguably contrasts with its Editorial Policy in which "Articles should reflect a Christian
perspective [however one may define that term] and consider Scripture as an authoritative source . ...
"). I J. OF CHRISTIAN L. THOUGHT 1 (2011). http://viewer.zmags.com/publication/057a6063#/
057a6063/2. A peer-reviewed legal journal in which Scripture may be an authoritative source for what
the law is may make for an interesting legal journal. I praise the journal for transparently disclosing its
religious bent, its belief of appropriate authority, and not masking itself as something it is not; however,
given its ties to Regent, a doubt exists as to whether the journal will accept all views of Christianity and



324 CARDOZO JOURNAL OF LAW & GENDER

My article on sexual minority youth school bullycides provocatively
advanced an argument that sexual minority youth have the right not only to use
lethal force defensively with guns in schools after prolonged anti-queer bullying in
public schools but also to avail themselves of a syndrome defense for taking the life
of their bully. While that article's legal argument resided in the margins of the
precedent upon which it relied, it was deadly serious in advancing its cause of how
I believe the law should be interpreted. That article did so in a manner that (1)
indicated the article's over-the-top, irreverent nature from its title and initial author
footnote, 296 (2) was submitted to reviewing journals in good faith after review and
comment by both ideologically conservative and liberal faculty members, and (3)
contained a panoply of citations supporting the article's arguments to advance the
rights of bullycidal queer youth. The breadth and depth of these citations even led
one prominent scholar in the area who graciously reviewed the piece to indicate
that the manuscript "shows the signs of 'footnote mania' that afflicts student-edited
law journals, but I understand the impulse when writing on a controversial subject
to go overboard with documentation in order to forestall challenges to the academic
soundness of the work." 297 With no disrespect to him, particularly as the "father of
gay rights law" 298 to whom all sexual minorities owe a great deal of gratitude,
deference, and respect, I believe that law review editors have an ethical obligation
to demand such additional documentation and evidence when considering
publication on provocative and divisive topics.

Requiring amplified citational evidence lends a greater legitimacy to a
manuscript, regardless of an author's underlying motivations. And doing so
provides an editorial team-likely untrained in the specifics of the manuscript and
the biases of the authors in the area-with additional resources from which they
may find otherwise hidden agendas or evidentiary flaws-skills aspiring lawyers
ought to develop during their law school years. Law schools have a profound
responsibility to train their law review editors in the ethics involved with how their
publication decisions can impact wide swaths of people, including politically
powerless kids whose relatively powerful parents continue to be told of studies,
articles, and scholarship that somehow, some way, demonstrate the efficacy of
reparative therapy or an individual's ability to "pray the gay away," despite (i) the
ethical failures;299 (ii) questionable academic integrity; and (iii) demonstrated

all interpretations of Scripture. Cf REKERS, supra note 60, at 251 (regarding several incarnations of
volume I of J. OF HUMAN SEx., containing only one article each).

296 Clearly, this Article distanced itself from the irreverent nature of that article. Cf Long &
Christensen, supra note 172.

297 E-mail from [Name Redacted] to David GrashOff, dated June 9, 2011 (on file with author).
298 See, e.g., Rhonda R. Rivera, Our Straight Laced Judges: Twenty Years Later. 50 HASTINGS L.J.

1179, 1184 n.28 (1999).
299 See also D. P. O'Mathna, Teaching Ethics Using Popular Songs: Feeling and Thinking, 27

MONASH BIOETHICS REv. 42 (2008) (appearing in Australia's oldest peer reviewed bioethics journal and
asserting that "carefully selected songs can encourage thoughtful reflection and critical thinking about
ethical issues.").
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hypocrisy of some of the most cited and notable authors advancing those causes.
Thirty years later, no doubt exists in my mind that George Rekers has the blood of
at least one queer kid on his hands 300 and the hands of one queer kid on his .... 301

This Article thus cautions law review editors, faculty advisors, and current
and potential scholars to consider never having to be in the position of looking back
thirty years from now and seeing blood on their hands just to have advanced a
personal or institutional ideological agenda, regardless of evidentiary support. All
human life is precious, and society deserves better than for law reviews to publish
scholarship that supports either the initiation of force against an otherwise peaceful
individual's will or the unsubstantiated advocacy of employing such force,
particularly against kids.

Service on a law review is a meaningful badge of accomplishment and an
enduring credential for one's lifetime in the legal profession. But student editors'
failure to engage in the research and diligence that would be expected of them once
they become members of the bar should not excuse them from a requirement to
conduct themselves ethically in their journal service as students. Once these
articles appear in the stream of legal literature, they remain for all time. And
because these articles will remain, people will continue to cite these manuscripts
for a variety of reasons. Editors-in-Chief and faculty advisors must, therefore,
consider the ramifications of being exposed in the future and the reputational
damage such exposure may cause to their own and as well as to their law review's
respective reputations. Current law review members who embrace that it-the law
review editorial process-can get better, may someday be thanked by today's youth
and the yet-to-be-born for getting on the right track, as "hopey changey stuff' does
not work for lesbian, gay, and transgender kids; they were-and will continue to
be-born that way.302

300 See supra notes 73-81.
301 See supra text accompanying notes 249-51.
302 See supra note 22.


