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INTRODUCTION

Let us begin, as Chip and Julie Harshaw did, with the false assumption that
Roman is a healthy boy. That is what the Harshaws were told when they sought to
adopt a child from Russia through Bethany Christian Services, a Virginia Beach
adoption agency. 2  Once Roman arrived in their home, he exhibited
"uncontrollable hyperactivity' and aggression." 3 The Harshaws sought treatment
for their adoptive son, but he was expelled from several programs for "kicking,
biting, hitting and . .. on his 8th birthday, pulling out three of his teeth using a pen
cap, fork or spoon."4 Meanwhile, Roman made home unsafe for the Harshaws'
biological children. Their five-year-old daughter was threatened with wood and
knives, as well as held underwater in a pool. 5  Their thirteen-year-old son
experienced so much stress that he eventually sought therapy.6

Roman was eventually diagnosed with "fetal alcohol spectrum disorder, brain
damage and neuropsychiatric problems," and was found to have an IQ of 53.7 He
now lives in an institution, where doctors expect he will spend the rest of his life
dependent on care.8 The Harshaws are suing Bethany Christian Services in an
attempt to counterbalance the enormous financial burden of Roman's
institutionalization. 9 This is not a cautionary tale against international adoptions, or
against qualified, informed parents adopting special needs children. But the
Harshaws lacked the financial resources, educational background and training to
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care for a child like Roman. These well-meaning parents inadvertently created a
dangerous situation for their other two children, and Roman was disadvantaged by
not being matched with parents who knew how to care for him.

The Hague Adoption Convention on the Protection of Children and Co-
operation in Respect of Inter-Country Adoption, or Hague Adoption Convention,
was enacted to prevent stories like this one. Drafting began in the late 1980s, when
the Permanent Bureau of the Hague Conference expressed its desire to member
states to "[prepare] a new convention on international co-operation in respect of
intercountry adoption."' 0 The statute was completed on May 29, 1993, was ratified
by the United States in 1994, and became active legislation for the United States in
April 2008.11 The Convention is meant to create rules and guidelines for countries
to follow when processing international adoptions, so that there can be global
uniformity and consistency.12 The State Department has lauded the legislation,
claiming, "[o]nce the Convention enters into force for the United States,
prospective adoptive parents who adopt from Convention countries will have
assurance that their child was not a victim of unscrupulous adoption practices but
was a child eligible for adoption and in need of a permanent and loving home."' 3

This Note advocates that the United States permit international adoptions
exclusively from countries that have approved the Hague Adoption Convention
because that process ensures the parties involved will follow the maximum legal
safeguards currently available. The easiest and most effective way of
implementing such a requirement would be to amend the Intercountry Adoption
Act of 2000, a statute meant to outline the procedures the United States must follow
to be Convention-compliant. Part I supplies a context for the current adoption
climate, and it also examines the history of international adoption and its driving
causes, the ways the practice has become unwieldy, and early attempts at
multinational legislation. Part II introduces the Hague Adoption Convention and
then compares and contrasts the procedure for Convention adoptions and non-
Convention adoptions. Part III examines the practical effect the Hague Adoption
Convention has on children, prospective parents and adoption agencies. Finally,
Part IV explains why it is in the best interest of everyone involved in the adoption
process to limit international adoptions into the United States to countries of origin

1o Trish Maskew, Recent Development: The Failure of Promise: The U.S. Regulations on
Intercountry Adoptions Under the Hague Convention, 60 ADMIN. L. REV. 487, 492 n. 18 (2008).

11 U.S. Dep't of State, Understanding the Hague Convention, INTERCOUNTRY ADOPTION,
http://adoption.state.gov/hague convention/overview.php (last visited Feb. 17, 2012) [hereinafter
Understanding the Hague Convention] (summarizing the facts and process set forth by the Hague
Convention for international adoption in the United States).

12 Id.
13 Hague Convention on International Adoptions: Status and the Framework for Implementation:

Hearing Before the Subcomm. on Africa, Global Human Rts. and Int'l Operations of the H. Comm. on
Intl Rel., 109th Cong. 23 (2006) (testimony of Catherine Barry, Deputy Assistant Sec'y for Overseas
Citizens Services, U.S. Dep't of State).
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that have pledged to work within the confines of the Convention, and how that
objective can best be achieved by amending the Intercountry Adoption Act.

I. BACKGROUND

A. A BriefHistory ofInternational Adoption in the United States

War, political struggles, and cultural concerns are all factors that helped lead
to the popularity of international adoption in the United States today. Prior to the
mid-twentieth century, international adoption was rare in the United States.14
When World War II and the conflicts in Korea and Vietnam left countless children
in need of homes, American soldiers were exposed to their plight first-hand.15 As a
result, many soldiers adopted children from the countries where they had served.16
Some of those adoptees were victims of war, while others, especially in South
Korea, had been fathered by American soldiers.1 7 The men likely felt duty-bound
to adopt offspring of American soldiers because of the cultural stigma of mixed
race children in South Korea. 18

War also caused a large number of both orphans and non-orphaned children
to be put up for adoption because their parents either had been killed or had become
unable to care for them during conflict. A series of cases arose in the 1970s and
1980s following "Operation Babylift," when more than 2,000 Vietnamese children
were airlifted out of the country out of fear for their safety in the event of an
invasion by North Vietnam. 19 Although parental consent was required for the
removal of non-orphaned children, formalities were minimal, and many of the
parents later challenged the notion that they had legally relinquished their parental
rights.20

Russia is an example of a country whose political struggles have led to
increased foreign adoptions. The difficult economic and ideological transitional
period that it experienced following the dissolution of the Soviet Union helps to
account for why it has consistently been one of the top sources of orphan adoptions

14 Kate O'Keeffe, Note, The Intercountry Adoption Act of2000: The United States' Ratification of
the Hague Convention on the Protection of Children, and its Meager Effect on International Adoption,
40 VAND. J. TRANSNAT'L L. 1611, 1615 (2007).

15 Id. at 1616.
16 See id.
17 See Sara R. Wallace, Note, International Adoption: The Most Logical Solution to the Disparity

Between the Numbers of Orphaned and Abandoned Children in Some Countries and Families and
Individuals Wishing to Adopt in Others?, 20 ARIZ. J. INT'L & COMP. L. 689, 692-93 (2003).

18 See id.
19 Hao Thi Popp v. Lucas, 438 A.2d 755, 756 (Conn. 1980).
20 See id. at 756 n.2 (citing Tinh v. Drury, No. HCN 0032 (Cal. Super. Ct. Feb. 8, 1977); Le Thi

Sang v. Knight, No. 125898 (Cal. Super. Ct. Apr. 26 & Sept. 22, 1977); In re San Nang Hien, No. A-
9896 (Cal. Super. Ct. Jan. 14, 1976); Duong Bich Van v. Dempsey, No. 76-140499AH (6th Cir. June 21,
1976); Baker v. Scott, No. 38455 (Ohio Ct. App. May 29, 1979); Duong Thi Yen Nga v. Coner, No. 153
(Pa. Ct. Com. Pl. July 30, 1976)).
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in the United States.2 1 Russian children are not eligible for international adoption
until efforts to find a home in their own country have been exhausted,22 yet 3,969
children were adopted to the United States in 2005 alone.23 That high number
suggests that a large number of Russians are either unwilling or have been deemed
by the government unfit to adopt due to their economic circumstances. 24

Many Asian countries provide case studies of the interplay between cultural
norms and their effect on the orphan population. The Chinese government is well
known for its family planning policy limiting couples to one child. Chinese culture
puts an extreme emphasis on the value of sons over daughters, and so many female
babies are ultimately put up for adoption. 25 By one estimation, 150,000 female
babies are abandoned in China every year. 26 The problem is compounded by the
importance many Asian cultures place on blood relatives. As a result, stranger
adoptions are rare in the region, which results in a dearth of potential domestic
homes for orphans. 27 In 2005, parents in the United States adopted 8,020 children
from China, more than twice as many as from any other country in the world.28 Of
those, 7,585 were female. 29

Guatemala, another high-volume sending country, is a good example of
several of the aforementioned factors converging to create an extremely high
number of orphans, many of whom have traditionally ended up in the United
States. With a Gross Domestic Product of $4,875 per capita, it ranks 115th of the
world's 182 countries in wealth,30 which means that few families are able to
shoulder the financial burden of adopting an orphan. In 2006, nearly one of every
hundred Guatemalan children was adopted by an American family. 31  The
Guatemala City Marriott, a popular stopover for adoptive parents, features baby

21 O'Keeffe, supra note 14, at 1617-18.
22 Id
23 Annual Adoption Statistics Forms, HAGUE CONFERENCE ON PRIVATE INT'L LAW (2010),

http://www.hcch.net/indexen.php?act=publications.details&pid=5078&zoek-united%20states (last
visited Feb. 17, 2012) [hereinafter Adoption Statistics] (providing U.S. adoption statistics for 2005-
2009).

24 See Shannon Thompson, Note, The 1998 Russian Federation Family Code Provisions on
Intercountry Adoption Break the Hague Convention Ratification Gridlock: What Next? An Analysis of
Post-Ratification Ramifications on Securing a Uniform Process of International Adoption, 9
TRANSNAT'L L. & CONTEMP. PROBS. 703, 704 (1999).

25 Caeli Elizabeth Kimball, Note, Barriers to the Successful Implementation of the Hague
Convention on Protection of Children and Co-operation in Respect of Intercountry Adoption, 33 DENV.
J. INT'L L. & POL'Y 561, 565 (2005).

26 Id.
27 Id.
28 Adoption Statistics, supra note 23.
29 Id.
30 Tina Aridas, The World's Richest and Poorest Countries, GLOBAL FINANCE (2010),

http://www.gfmag.com/tools/global-database/economic-data/10299-the-worlds-richest-and-poorest-
countries.html#axzzlBcebMyOO (listing Gross Domestic Product for each of the world's countries).

31 Marc Lacey, Guatemala System is Scrutinized as Americans Rush In to Adopt, N.Y. TIMES (Nov.
5, 2006), http://www.nytimes.com/2006/11/05/world/americas/05guatemala.html.
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supplies in its gift shop.32  Some say international adoption "has turned
[Guatemala, a] country of twelve million people[,] into a virtual baby farm that
supplies infants as if they were a commodity. The United States is the [number
one] destination."33

B. Primary Concerns in International Adoption

International adoptions have raised concerns about human trafficking,
parental coercion and misleading promises to dupe otherwise willing parents into
giving up their rights. The growing demand for foreign babies has led to dangerous
results and the need for some form of multinational legislation to regulate the
practice is clear. Romania, India, Cambodia, 34 Vietnam, 35 and Guatemala3 6 have
all halted adoptions into the United States at some point-some prompted by an
official American moratorium on adoptions pending systematic reform, and some
prompted by an independent desire to eradicate corruption from their own adoption
systems. 37 Romania's international adoption program is currently closed, except
for adoption by immediate relatives such as grandparents, aunts and uncles.38 The
United States recently closed adoptions from Nepal, including pending cases. 39 it
is also not accepting orphans from Guatemala or Cambodia, 40 and United States
government notices have been filed for Kazakhstan, Mexico, Rwanda. Kyrgyzstan,
Swaziland and Sierra Leone.4 1 The notices serve to alert potential parents that
either those countries are no longer open to international adoption or that the
United States is not willing to accept adoptees from them at this time.4 2

Human trafficking arguably tops the list of concerns in the adoption
community. Demand for orphans in the United States is so high that couples
routinely pay between $12,000 and $30,000 for a single child.43 Those figures

32 Id.
33 Id
34 O'Keeffe, supra note 14, at 1620-23.
35 Mireya Navarro, To Adopt, Please Press Hold, N.Y. TIMES (June 5, 2008),

http://www.nytimes.com/2008/06/05/fashion/05adopt.html.
36 U.S. Dep't of State, Convention Countries, INTERCOUNTRY ADOPTION, http://adoption.state.gov/

hagueconvention/countries.php (last visited Feb. 17, 2012) [hereinafter Convention Countries] (listing
countries that are parties to the Hague Adoption Convention).

37 O'Keeffe, supra note 14, at 1620-21.
38 U.S. Dep't of State, Romania Country Information, INTERCOUNTRY ADOPTION,

http://adoption.state.gov/countryinfonnation/country specificinfo.php?country-select=romania (last
visited Feb. 17, 2012) (outlining international adoption requirements and limitations for Romania).

39 Press Release, U.S. Dep't of State Bureau of Public Affairs, Joint Statement on Suspension of
Processing for New Adoption Cases Based on Abandonment in Nepal, Aug. 6, 2010, available at
http://www.state.gov/r/pa/prs/ps/2010/08/145767.htm.

40 See Convention Countries, supra note 36.
41 U.S. Dep't of State, Alerts & Notices, INTERCOUNTRY ADOPTION,

http://adoption.state.gov/country_information/alerts notices.php (last visited Feb. 17, 2012) [hereinafter
Alerts & Notices] (listing countries with adoption notices or alerts).

42 Id.
43 Kimball, supra note 25, at 565.
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create tremendous incentive for people willing to exploit children for profit. In the
1990s, senior officials in Honduras were discovered kidnapping and trafficking
economically disadvantaged children." In Guatemala, receiving funds in exchange
for a child is not illegal, but rather is viewed as a private business transaction.45

Guatemala has produced troubling reports of mothers accepting payments for their
babies.46

A second concern is a subdivision of human trafficking, where otherwise able
and willing parents are pressured or coerced into giving up their children due to
social stigmas or extreme poverty. A group of Romanian nuns profited by as much
as $15,000 per child by persuading single mothers to relinquish their parental
rights, possibly out of cultural shame for having a child out of wedlock.4 7 Reports
out of Vietnam revealed that parents were coerced into signing away their rights by
promises that their children "[will] visit home frequently, will return home after
they reach a certain age . . . or will send remittance payments from the United
States."48 One mother who was unable to pay her medical expenses had her child
taken away by the hospital, ostensibly for treatment for a serious medical
condition. 49 In fact, the child, who was healthy, was essentially trafficked into
adoption without the mother's knowledge or consent.50 The pop star Madonna's
adoption of two Malawian children who were not orphans brought international
attention to this issue. A discussion of her adoptions stated:

In both instances the so-called orphans have immediate and extended
families who would have raised the children at home if they had just a few
hundred dollars more per year. In both cases there have been efforts to
persuade the family members to let the child go based on the hope that the
child would return to assist them once they had grown, despite the legal
reality that adoption means the permanent legal severing of all relationship
between children and their original families.51
A third major concern raised by international adoptions is the lack of efficient

record-keeping and information sharing between adoption agencies, potential
parents, and sending and receiving countries, which has created many dangerous
and often tragic failed attempts at finding homes for needy children. 52 Insufficient

44 Id. at 567.
4S Nicole Bartner Graff, Note, Intercountry Adoption and the Convention on the Rights of the

Child: Can the Free Market in Children be Controlled?, 27 SYRACUSE J. INT'L L. & CoM. 405, 411
(2000).

46 Lacey, supra note 31.
47 Amy Grillo Kales, Note, The Intercountry Adoption Act of 2000: Are Its Laudable Goals Worth

Its Potential Impact on Small Adoption Agencies, Independent Intercountry Adoptions, And Ethical
Independent Adoption Professionals?, 36 GEO. WASH. INT'L L. REV. 477, 484 (2004).

48 Navarro, supra note 35.
49 Id
50 Id
51 David Smolin, Room for Debate: Celebrity Adoptions and the Real World, N. Y. TIMES (May 10,

2009), http://roomfordebate.blogs.nytimes.com/2009/05/10/celebrity-adoptions-and-the-real-world.
52 See Thompson, supra note 24, at 710-13.
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medical records are a main facilitating factor.53 Orphans and children put up for
adoption frequently suffer from Reactive Attachment Disorder ("RAD") defined as
"a condition whereby either early physiological or interpersonal conditions
interfere with the normal early models of relating that later get internalized as either
healthy relating or very different relating." 54 Children suffering from this disorder
should qualify as special needs adoptees, but no such requirement is in place to
alert prospective parents that these children will require extra time, attention and
money.55

In Forbes v. Alliance for Children, adoptive parents unsuccessfully tried to
bring an action against an agency that allegedly made an intentional
misrepresentation as to a boy they adopted from Romania. 56 The orphanage had
completed the only medical documentation then required by Romanian law, which
did not alert the adopting parents of the child's condition. 57 Absent disclosure
requirements, parents are limited to traditional tort remedies and must show that the
defendant falsely and intentionally misrepresented a material fact to induce the
plaintiffs, and that the plaintiffs detrimentally relied on that fact. 58 The court found
that disclosure forms authored by the agency and signed by the parents were
sufficient as a general warning of the health risks inherent in adopting a child from
abroad, and that therefore the agency had not negligently misrepresented claims
about the child's health.59 Absent further statutory requirements, these disclosure
forms leave potential parents with no mechanism to discover potential health and
developmental disabilities in their adoptive children before the adoption is
complete. Such a system is not only unfair to adoptive parents, who may lack the
resources or inclination to care for a special needs child, but also to the children
themselves, who may be placed into improper home environments. These issues
surrounding international adoption highlighted the need for some kind of
multinational legislation to monitor and streamline the practice.

C. Attempts at Multinational Legislation to Regulate International Adoption

In 1948, the United Nations General Assembly adopted the Universal
Declaration of Human Rights. 60 Although intended to outline the general human
rights of all people, the Declaration specifically referenced the welfare of children

53 See Forbes v. Alliance for Children, No. 97-04860-B, 1998 Mass. Super. LEXIS 713 (Mass.
Super. Ct. Dec. 16, 1998).

54 In re Kristina P., 2001 Conn. Super. LEXIS 442, at *8, *10 (Conn. Super. Ct. Feb. 16, 2001).
55 Id. at *3 n.l (noting that "one leading commentator and clinician has written that international

adoption, especially from Eastern Europe, by definition 'should be considered to be a special needs
adoption."') (internal citations omitted).

56 Alliance for Children, 1998 Mass. Super. LEXIS 713, at *4-*5.
57 Id. at *3.
58 Id. at *7-*8.
59 Forbes v. Alliance for Children, No. 97-04860-B, 1998 Mass. Super. LEXIS 713, at *15 (Mass.

Super. Ct. Dec. 16, 1998)
60 Wallace, supra note 17, at 695.
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in Article 25(2), which states, "[m]otherhood and childhood are entitled to special
care and assistance. All children, whether born in or out of wedlock, shall enjoy
the same social protection." 6 1 Thirty-one years later, the United Nations declared
1979 the International Year of the Child.62 As part of the spirit of that year of
commemoration, Poland advocated for creating a statute more directly applicable to
the legal rights of children that would explicitly state what those rights were.63 The
result was the Convention on the Rights of the Child.64

The United Nations attempted to address the growing global issue of corrupt
international adoption by passing the Convention on the Rights of the Child in
1989.65 Its four main goals, articulated over fifty-four articles, are, "non-
discrimination; devotion to the best interests of the child; the right to life, survival
and development; and respect for the views of the child."66 The legislation is
significant because it is the first formal governmental recognition of the human
rights of children. 67 However, it left the issue of regulating international adoption
largely unaddressed. 68 Article 21 makes generalized references to the practice of
international adoption, but fails to proscribe specific procedures that should be
followed.69 It states:

Parties that recognize and/or permit the system of adoption shall ensure
that the best interests of the child shall be the paramount consideration and
they shall:
(a) Ensure that the adoption of a child is authorized only by competent
authorities who determine, in accordance with applicable law and
procedures and on the basis of all pertinent and reliable information, that
the adoption is permissible in view of the child's status concerning parents,
relatives and legal guardians and that, if required, the persons concerned
have given their informed consent to the adoption on the basis of such
counseling as may be necessary;
(b) Recognize that inter-country adoption may be considered as an
alternative means of the child's care, if the child cannot be placed in a
foster or an adoptive family or cannot in any suitable manner be cared for
in the child's country of origin;
(c) Ensure that the child concerned by inter-country adoption enjoys
safeguards and standards equivalent to those existing in the case of national
adoption;

61 Id. (internal citation omitted).
62 Id. at 696.
63 See id.
6 Id
65 Kimball, supra note 25, at 562-63.
66 Convention on the Rights of the Child, UNICEF (June 3, 2011), http://www.unicef.org/crc.
67 Kimball, supra note 25, at 568.
68 Id.
69 In re Adoption of Peggy, 436 Mass. 690, 700 (Mass. 2002).
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(d) Take all appropriate measures to ensure that, in inter-country adoption,
the placement does not result in improper financial gain for those involved
in it;
(e) Promote, where appropriate, the objectives of the present article by
concluding bilateral or multilateral arrangements or agreements, and
endeavor, within this framework, to ensure that the placement of the child
in another country is carried out by competent authorities or organs.70

The text therefore outlines general guidelines while lacking much-needed
clarifications. What constitutes a "competent authorit[y]," as referenced in
subsection (a)? 7 1 How should "improper financial gain," as used in subsection (d),
be defined? 72 These ambiguities limit the practical impact that Article 21 can have
on adoption practices in the United States. 73 Also significant is the fact that the
Convention on the Rights of the Child is not binding on American courts because it
has never been ratified by the United States.74 When parents adopt through The
Hague Adoption Convention Adoption Process ("HCAP"), some of these lingering
questions are answered with specific procedures. 75

II. THE HAGUE ADOPTION CONVENTION ADOPTION PROCESS AND THE ORPHAN
ADOPTION PROCESS: A COMPARISON

Prospective parents in the United States can seek international adoptions
under two options: the HCAP or the orphan adoption process. The HCAP method
is used when the adoption occurs between two Convention countries. The orphan
adoption process is used when the adoption occurs between one Convention
country and one non-Convention country, or to facilitate an adoption between two
non-Convention countries. 76 Both systems address two primary concerns: "1) the
suitability of the adoptive parents, and 2) [w]hether the child's adoption meets
eligibility requirements in order for the child to immigrate to the United States."77

Beyond those common aims, however, the systems vary substantially.

A. Introduction to the Hague Adoption Convention

The Hague Convention addressed the need for enforceable legal standards
and improved communication between nations involved in adoption when it

70 United Nations Convention on the Rights of the Child art. 21, Nov. 20, 1989, 1577 U.N.T.S. 3.
71 Id.
72 Id.
73 See Wallace, supra note 17, at 696-698.
74 In re Adoption of Peggy, 436 Mass. 690, 699 (Mass. 2002).
75 See U.S. Dep't of State, Hague vs. Non-Hague Adoption Process, INTERCOUNTRY ADOPTION,

http://www.adoption.state.gov/hague_convention/hague vs nonhague.php (last visited Feb. 17, 2012)
[hereinafter Adoption Process] (comparing HCAP and Orphan Adoption Process requirements).

76 Id.
77 Id.



836 CARDOZO JOURNAL OF LAW & GENDER

produced the Hague Conference of Private International Law in May 1993.78 The
Convention on the Rights of the Child was so central to its creation of the
Convention on Protection of Children and Co-Operation in Respect of Intercountry
Adoption that the prior legislation is referenced in the Hague Adoption
Convention's introduction. 79 Its stated goals are:

a) to establish safeguards to ensure that intercountry adoptions take place in
the best interests of the child and with respect for his or her fundamental
rights as recognised [sic] in international law;
b) to establish a system of co-operation amongst Contracting States to
ensure that those safeguards are respected and thereby prevent the
abduction, the sale of, or traffic in children;
c) to secure the recognition in Contracting States of adoptions made in
accordance with the Convention.8 0

In 1994, the United States signed on to the Convention soon after its
enactment, and it became active legislation in 2008.81 Eighty countries have since
signed the Convention, with more joining each year.82 HCAP adoptions are meant
to address the issues raised by the ambiguities of earlier international adoption law
by focusing on ensuring the use of accredited agencies, requiring complete
transparency from both the sending and receiving countries, clearly defining rules
for adoption certificates, and streamlining the process for updating adoption forms
and visa categories. 83

1. Outline of HCAP Requirements

The Hague Adoption Convention creates a workable set of guidelines to
reach compliance by creating standards for the receiving country, 84 sending
country, 85 and adoptive parents. First, it requires member countries to establish a
"Central Authority" to serve as the primary adoption contact and record-keeper in
each country.86 In the United States, for example, the Department of State serves
that function.87 The Convention further specifies that the Central Authority of a
sending country should work in tandem with a receiving country's parallel agency,

78 O'Keeffe, supra note 14, at 1627.
79 The Hague Convention on the Protection of Children and Co-operation in Respect of

Intercountry Adoption, May 29, 1993, Hague 33 [hereinafter Hague Convention].
so Id. art. I.
81 Understanding the Hague Convention, supra note 11.
82 Convention Countries, supra note 36.
83 Understanding the Hague Convention, supra note 11.
84 See Understanding the Hague Convention, supra note 11. A receiving country is the country

where an adoptive child comes to live. That country is said to receive the child.
85 See id A sending country is the country of origin for an adoptive child. That country sends the

child to a receiving country.
86 Hague Convention, supra note 79, art. 6(1).
87 See Understanding the Hague Convention, supra note 11.
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facilitating the ease of disseminating information." The Central Authority is
charged with overseeing the adoption process to make sure there is no
inappropriate financial gain89 and with record-keeping. 9 0 Broadly speaking, the
Central Authority's purpose is to "promote the development of adoption counseling
and post-adoption services."91

Next, the Hague Adoption Convention requires a series of checks before a
child is deemed eligible for international adoption. The birth country must certify
the adoption as proper under its laws92 and at least some steps must have been
taken to arrange a domestic adoption in the child's country of birth.9 3 All parties
involved must be counseled and made fully aware that the adoption will terminate
existing parental relationships.94 An adoption following Convention procedures
requires a check that 1) consent has been given freely, 2) in writing, 3) after the
birth of the child, and 4) without "payment or compensation of any kind." 95 These
safeguards are intended to ensure that the adoption will be formalized and legally
recognized in other party countries. 96 It requires specific record keeping, outlined
in more detail below, and creates a process for lodging complaints against agencies
that violate its provisions. 97

Convention countries are also required to use only adoption organizations
licensed in the adoptive parents' state of residence. 98 But licensing requirements,
like most areas of family law, are charged to the individual states.99 Therefore,
there are no uniform requirements for what an American adoption agency must do

88 Hague Convention, supra note 79, art. 7(2)(b).
89 Id. art. 8.
90 Id. art. 9(a).
91 Id. art. 9(c).
92 International adoption procedures vary significantly from country to country. In Canada, the

process is very complicated, requiring separate steps to satisfy the laws of the province or territory,
Canadian immigration law, and the sending country. See generally How to Adopt a Child, ONTARIO
MINISTRY OF CHILDREN AND YOUTH SERVICES, http://www.children.gov.on.ca/htdocs/English/
topics/adoption/how/index.aspx (last visited Feb. 17, 2012). The system in France is even more
complicated, as some adoptions mirror the American notion of severing all legal ties with the original
family (adoption pleniere) while others maintain a form of legal bond between the adopted child and its
birth family (adoption simple). See generally Overview of French Adoption Law, CTR. FOR ADOPTION
POLICY, http://www.adoptionpolicy.org/pdf/eu-france.pdf (last visited Feb. 17, 2012).

93 Hague Convention, supra note 79, art. 4(a)-(b).
94 Id. art. 4(c)(1).
95 Id. art. 4(c)(2)-(4).
96 Understanding the Hague Convention, supra note 11.
97 See id
98 Adoption Process, supra note 75.
99 See William L. Pierce, Ph.D., International Commentaries: Accreditation of Those Who Arrange

Adoptions Under the Hague Convention on Intercountry Adoption as a Means of Protecting, Through
Private International Law, the Rights of Children, 12 J. CONTEMP. HEALTH L. & POL'Y 535, 541 (1996).
See also Adoption Options: Licensed Adoption Agencies, TEX. DEP'T OF FAMILY AND PROTECTIVE
SERVS., http://www.dfps.state.tx.us/child care/other-child-care information/adoption.asp#licensed (last
visited Feb. 17, 2012) [hereinafter Texas Guidelines] (describing Minimum Standards for Child-Placing
Agencies, a 308-page guide put forth by the agency as an example of the requirements adoption
agencies seeking a license in Texas must meet).
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to become accredited.10 0 In addition, an accrediting agency, as specified by the
Department of State, must legitimize the adopting organization.1 0 1 This concept is
not explicitly defined in the Convention, although Article 10 does offer as a
guideline that "[a]ccreditation shall only be granted to and maintained by bodies
demonstrating their competence to carry out properly the tasks with which they
may be entrusted."1 02 HCAP further requires an "adoption services contract"
disclosing the "agency's policies, fees, history, relationships with supervised
providers," and other relevant information to the prospective parents.103  The
contract can only be modified to increase expenses under specific circumstances,
and there is a predetermined mechanism for lodging complaints against agencies
that violate that provision. 104

Next, HCAP focuses on the background and qualifications of prospective
parents. It requires a home study conducted by a specifically designated authority
pursuant to federal and state standards. 105 Home studies vary from state to state
but typically include an interview with the prospective parents and other members
of the household, a psychological evaluation, inquiries into the financial stability
and living conditions of the family, a background check for prior instances of child
abuse or criminal charges, and a consideration of any previous home studies or
adoption applications that were rejected. 106

The parents must also complete a ten-hour education program and file an I-
800A form before any formal steps are taken regarding a specific child. 107 The
form, titled the Application for the Determination of Suitability to Adopt a Child
From a Convention Country, has a listed purpose of "adjudicating the eligibility
and suitability of the applicant(s) to adopt a child who habitually resides in a Hague
Adoption Convention country."10 8  Parents seeking to adopt apply to the
Department of State, which then prepares a file on their "identity, eligibility and
suitability to adopt, background, family and medical history, social environment,
reasons for adoption, ability to undertake an intercountry adoption, as well as the

100 Texas Guidelines, supra note 99.
101 Id.
102 Hague Convention, supra note 79, art. 10.
103 Adoption Process, supra note 75.
104 Understanding the Hague Convention, supra note 11.
105 Adoption Process, supra note 75.
106 U.S. Dep't of State, Home Study Requirements, INTERCOUNTRY ADOPTION,

http://adoption.state.gov/adoption_process/who canadopt/homestudy.php (last visited Feb. 17, 2012)
[hereinafter Home Study] (describing the general federal requirements for home studies, with
information about state specifications).

107 Adoption Process, supra note 75.
10 U.S. Dep't of Homeland Security, Form I-800A: Application for Determination of Suitability to

Adopt a Child from a Convention Country, U.S. CITIZENSHIP AND IMMIGRATION SERVS., available at
http://www.uscis.gov/files/form/i-800a.pdf (last modified Nov. 23, 2010).
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characteristics of the children for whom they would be qualified to care."l 09 That
information is then made available to the sending country.1 10

HCAP also holds the country of origin responsible for the child's safe
adoption. That country must determine the child's eligibility based on Form 1-800:
Petition to Classify Convention Adoptee as an Immediate Relativell and supply
adoptive parents with reliable and accurate medical records in enough time for at
least two weeks of review. 112 An application for the child's visa is required before
legal custody proceedings can begin.113

B. Introduction to the Orphan Adoption Process

International adoptions from countries that are not parties to the Hague
Adoption Convention are governed by the Orphan Adoption Process. The process,
which is largely what the standard adoption procedure looked like before the Hague
Adoption Convention came into being, offers fewer safeguards in general, and
particularly with regard to potential parents.1 14 The Orphan Adoption Process is
still considered an equally acceptable path toward adoption in the United States as
its more rigorous counterpart, although the United States government itself
recognizes that the Orphan Adoption Process produces a lower standard of
protection.' 15

1. Outline of Orphan Adoption Process Requirements

In contrast to the Convention procedures, non-Convention adoptions feature a
stark drop in formality. An adoption agency must be licensed-though it does not
have to be accredited-and there are no disclosure requirements regarding adoption
services contracts. 116  Parents must satisfactorily complete a home study in
compliance with state and federal regulations, but unless parent education is
required by the state of residence, that safeguard, too, falls by the wayside.1 7 An
I-600A form, which is a specific "advanced" orphan adoption application,' 18 can
be filed simultaneously with the Official Request to Qualify an Orphan as an

109 Hague Convention, supra note 79, art. 15(1).
110 Id art. 15(2).
111 U.S. Dep't of State, Hague Visa Process, INTERCOUNTRY ADOPTION, http://adoption.state.gov/

us visa foryour child/hague.php (last visited Feb. 17, 2012) (describing general requirements of the
Hague Convention Adoption Process).

112 Adoption Process, supra note 75.
113 Id.
114 See Understanding the Hague Convention, supra note 11.
115 Id.
116 Adoption Process, supra note 75.
117 See id.
118 U.S. Dep't of Homeland Security, Form I-600A: Application for Advance Processing of Orphan

Petition, U.S. CITIZENSHIP AND IMMIGRATION SERVS., available at http://www.uscis.gov/files/form/i-
600a.pdf (last modified Jan. 12, 2011).
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Immediate Relative, or Form I-600. 119 The form determines whether a child is an
orphan by specifying either that the child has no parents or that "he or she has only
one parent who is the sole or surviving parent."1 2 0 It then inquires into what
happened to the other parent, whether the surviving parent is able to care for the
child and whether written consent was given for the adoption. 12 1

A child adopted outside the convention must meet Form 1-600's definition of
an orphan, 122 which requires that the child "have no parents, or a sole or surviving
parent who is unable to care for the child and has, in writing, irrevocably released
the child for emigration and adoption." 23 There are no requirements whatsoever
pertaining to medical records or mandating that adoption records be preserved.124

The HCAP and the Orphan Adoption Process are both legal, viable options for
potential parents in the United States. However, the increased accountability,
transparency and predictability of an HCAP adoption makes it the better choice,
and the choice that the United States government should encourage its citizens to
utilize by prohibiting international adoptions from non-Convention countries.

Ill. THE CONVENTION ON THE GROUND: THE PRACTICAL EFFECTS OF THE
LEGISLATION

A piece of legislation may have academic merit, but that is of limited value if
the legislation does not work within the confines of the real world. It is important
to note, then, that the Hague Adoption Convention has a real impact on the subjects
of intercountry adoption, including children, parents and agencies affected by the
changes.125

A. Practical Effects of the Hague Adoption Convention on International Adoption:
On Children

The Convention process is beneficial to children seeking adoption because it
creates a reliable, predictable system with clear expectations and requirements.1 26

When there is not such a clear system in place, incredible confusion can result, and
the ensuing legal battles only prolong the time before the child can find a home. 127

119 U.S. Dep't of Homeland Security, Form 1-600: Petition to Classify an Orphan as an Immediate
Relative, U.S. CITIZENSHIP AND IMMIGRATION SERVS., available at http://www.uscis.gov/files/form/i-
600.pdf (last modified Jan. 12, 2011).

120 Id. at 2.
121 Id.
122 Adoption Process, supra note 75.
123 U.S. Dep't of State, Non-Hague Visa Process, INTERCOUNTRY ADOPTION,

http://adoption.state.gov/us visa for your child/nonhague.php (last visited Feb. 17, 2012) (describing
the procedures and requirements of the Orphan Adoption Process).

124 Adoption Process, supra note 75.
125 See generally Pierce, supra note 99, at 537.
126 Id.
127 Id.
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Matter ofDoe1 28 is an illustrative, and factually complicated, case. Two unmarried
partners sought to adopt a Cambodian orphan in 2003 before the United States
ratified the Convention. 129 The child was brought to the United States for medical
treatment on a six-month temporary visa but could not be adopted because of the
American moratorium on Cambodian adoptions based on child trafficking
concerns. 130 One of the partners, identified as LMB, was originally from Trinidad
and Tobago and renewed his citizenship in that country to take advantage of its
more lenient adoption standards and circumvent United States adoption policy.13 1

The original intention was that his girlfriend, ERJ, could then also adopt the child
because the child would no longer be Cambodian, but rather would have
Trinidadian citizenship. 132  LMB requested and was granted an "adoption
certificate" from Cambodia but was later informed that single men may not adopt
under Trinidadian law. 133 Meanwhile, the child remained in the United States,
living with the couple.134

Further complicating the situation, LMB and ERJ ended their relationship
and ERJ sought to adopt the child herself in New York. 13 5 At ERJ's request, LMB
submitted a letter to the Cambodian government relinquishing the rights granted
under the adoption certificate, and Cambodia then issued a new certificate for the
child to ERJ. 136 ERJ filed an adoption petition with the New York County
Surrogate in 2006, which was granted.137 After a falling out between the parties,
LMB then changed his mind once again and successfully petitioned to vacate the
adoption based on his original certificate. 138

The court based much of its decision on the idea that Cambodia, as a sending
country, had issued a valid adoption to LMB, regardless of the actions of Trinidad
and Tobago as a receiving country.139 Therefore, ERJ could only have adopted the
child by appealing directly to LMB, but not to the child's former country. This
somewhat absurd result fails to take into account that the original adoption would
not have been recognized by either Trinidad and Tobago or the United States, while
Cambodia considered the child no longer a citizen. That effectively left the child
with no recognized citizenship or legal guardian in a country in which he would be
allowed to live. ERJ attempted to argue the original adoption should be invalidated
because Cambodia failed to require approval from the receiving state-a hallmark

128 Matter of Doe, 14 N.Y.3d 100, 104 (2010).
129 Id
130 Id.
131 Id.
132 Id.
133 Matter of Doe, 14 N.Y.3d 100, 105 (2010).
134 Id.
135 Id
136 Id.
137 Id
138 Id.
139 Matter of Doe, 14 N.Y.3d 100, 107 (2010).
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of the Convention. 140 However, the court deemed that argument ineffective
because the United States had yet to ratify the Convention at the time. 14 1

Matter of Doe shows how complex international adoption can be, and how
daunting it is to respect the laws of the sending country and receiving countries,
while ensuring the child does not become lost in the legal shuffle. Comity, a
doctrine that legally justifies the United States recognizing the laws of a foreign
country, is often relied on in cases of international adoption;142 however in cases
like this it can lead to more confusion than clarity. If the Convention had been in
place at the time of the adoption, Cambodia and the United States would have had
to communicate directly, as would Cambodia and Trinidad and Tobago. The child
here lived with "adoptive parents" for years while this case moved through the
court system, never quite knowing who, if anyone, was his legal guardian.
Convention adoptions have a prescribed method of transferring custody of orphans
from one country, removing the ambiguity and uncertainty that can otherwise
result. 143

B. Practical Effects On Prospective Parents

The Hague Adoption Convention benefits prospective parents because it
creates a predictable, reliable method for international adoption, without the risk of
fraud, illegality or disappointment. Before the Convention was in place, potential
parents were plagued with uncertainty. There was a lack of basic information
available about the children they sought to adopt, as exhibited by the Harshaw
case, where a child with undisclosed developmental difficulties did not receive the
specialized care he required and made the home dangerous for the couple's
biological children. 144 Parents were also vulnerable to fake agencies peddling
photos of children who were not actually orphans, as a scam to entice couples to
make payments towards an adoption that was never going to happen.145

Additionally, parents could face the administrative hurdle of having to satisfy
separate adoption requirements in both the sending and receiving countries. 146

Some had to readopt their children once they arrived in the United States, lest
domestic courts fail to legally recognize the transaction. 14 7

In August 2011, the New York Times exposed an adoption scam that featured
government officials in southern China stealing babies from their birth parents and

140 Id.
141 Id
142 In re S.M., 938 S.W.2d 910, 918-19 (Mo. Ct. App. 1997).
143 See generally Adoption Process, supra note 75.
144 Belluck, supra note 2.
145 Jane Gross, U.S. Joins Overseas Adoption Overhaul Plan, N.Y. TIMES (Dec. 11, 2007),

http://www.nytimes.com/2007/12/ 1/washington/1 lhague.html.
146 Kimball, supra note 25, at 574.
147 See id.
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selling them on the black market. 14 8 American parents who thought they had
completed legal adoptions from China were left worrying that they had
unknowingly played a part in stealing someone else's child.14 9 In contrast to this
uncertainty, the Convention has provided reliable, accurate background information
to parents and eliminated the need for duplicate adoption procedures in both the
sending and receiving countries by creating one streamlined system.

Admittedly, the transition has been difficult, especially for those families
whose adoptions were pending when the Hague Adoption Convention became law
in the United States in 2008. One American couple had already reached an
agreement with a birth mother in Guatemala, became attached to a child through
letters and photos, and moved to a larger house to accommodate their growing
family when their adoption was suspended due to Guatemala's attempts at adoption
reform. 150 The country suspended adoptions to provide time to confirm that
children had only been relinquished for adoption legally.151 In the interim, the
child was held in foster care, 152 a kind of purgatory between her old life and
potential new family, while Guatemala conducted its investigations.

This Note is not claiming that the transition to Hague Adoption Convention
adoptions has been seamless. At the same time, for those children who were put up
for adoption through corruption or coercion, the increased accountability demanded
by the Convention was an important safety measure. 153 Otherwise, these troubling
accounts of adoptions that fell through could merely be swapped for arguably
worse reports of children being stolen from their mothers without consent. 154

Despite its temporary drawbacks, the Hague Adoption Convention is
important because it allows adoptive parents to wholeheartedly seek international
adoptions without shouldering the burden of determining whether the process used
to obtain their baby was somehow legally flawed. 155 Families looking to adopt a
child are overwhelmingly well-intentioned people.156 But even those within the
adoption industry have conceded that prospective parents can be "so emotionally
involved in the process that they do not adequately investigate the inner workings
of [a] country's system."' 57 One mother, citing the incredibly strong bond she has
with her adoptive daughter, pointed out that the child's mother had relinquished her
rights and the father was disinterested, meaning she was not technically an orphan

148 John Leland, For Adoptive Parents, Questions Without Answers, N.Y. TIMES (Sept. 16, 2011),
http://www.nytimes.com/2011/09/18/nyregion/chinas-adoption-scandal-sends-chills-through-families-
in-united-states.html.

149 Id
150 Navarro, supra note 35.
151 Id
152 Id.
153 Id.
154 See generally Leland, supra note 148.
155 See generally id.
156 Id.
157 Lacey, supra note 31.
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and in fact had two parents who could potentially have raised her. 158 The woman
concluded it did not matter in the end, as she had given the baby her best possible
chance at life. 159

According to a New York Times article discussing the impact of this situation
on parents, one New Jersey father who adopted his daughter from China reviewed
the adoption records after news broke of the trafficking ring there and wondered if
the birth records claiming the baby had been left at an orphanage at birth were
fraudulent.160 Many parents contacted for the article refused to speak, or said they
never discussed trafficking with each other or other adoptive parents. 16 1 One
specifically advocated not mentioning the possibility aloud, writing on a forum,
"The more we put China child trafficking out there, the more chances your child
has to encounter a schoolmate saying, 'Oh, were you stolen from your bio
family?"' 1 62 These example illustrate the emotional component that adoptive
parents carry into adoptions, and how their judgment is not objective.

There is a strong argument to be made that it is not the burden of potential
parents to put their feelings aside and rationally assess the procedures employed in
international adoption. The parent-child dynamic is and should be overwhelmingly
sentimental. It is practically impossible-as well as arguably inappropriate-to
expect parents to remove themselves emotionally from the adoption process in
order to evaluate the legal and moral appropriateness of a child's candidacy. The
Hague Adoption Convention creates an objective, disinterested system where the
sending and receiving countries are charged with investigating and regulating the
adoption process. This is a positive alternative to requiring parents to be
emotionally detached from their own family planning.

1. Counterarguments and Defenses

One criticism of channeling all international adoptions through the Hague
Adoption Convention is that there will not be enough children to meet the adoption
needs of United States citizens. There is a misconception that if international
adoptions are limited to Convention countries, there will be a dearth of eligible
children because the number of American children available has declined in recent
years due to social factors and medical advances. 163 In reality, in 2009, Americans

158 See Adoption: Ideology and Reality, N.Y. TIMES (May 13, 2009, 6:14 PM),
http://roomfordebate.blogs.nytimes.com/2009/05/13/adoption-ideology-and-reality.

159 Id.
160 Leland, supra note 148.
161 Id.
162 Id.; see also Sharon LaFraniere, Chinese Officials Seized and Sold Babies, Parents Say, N.Y.

TIMES (Aug. 4, 2011), http://www.nytimes.com/2011/08/05/world/asia/05kidnapping.html. The
Chinese trafficking ring came to an end in 2006 after a baby boy fell from a second-floor balcony onto
concrete while officials attempted to wrestle him from his mother's arms. Id. The fall resulted in the
child becoming comatose and facing permanent deformities. Id

163 Katherine Herrmann, Reestablishing the Humanitarian Approach to Adoption: The Legal and
Social Change Necessary to End the Commodification of Children, 44 FAM. L.Q. 409, 409-10 (2010)
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adopted almost ten times as many children from within the United States than they
did internationally-100,000 and 11,000, respectively. 164 Still, this Note advocates
a much less stringent remedy than altogether banning international adoption. If the
United States facilitated international adoptions exclusively from Convention
countries, there would still be many children seeking homes. 165 The only shortages
that may result would be to the pipelines of child traffickers.166

A second critique of the Hague Adoption Convention is that its myriad steps
and requirements slow down the adoption process and make obtaining a child more
difficult for interested parents.167 Hague Convention adoptions can be slower than
other forms of international adoption, but they are typically still significantly faster
than domestic adoptions,168 which can take a number of years to complete from
start to finish. 169 Also, regardless of what form is chosen, all adoptions carry a risk
of institutional delays.170

Finally, critics of the Hague Adoption Convention contend that it does not
stymie the efforts of would-be child traffickers because the Convention does not
impose significant liability on any party in the United States for trafficking initiated
overseas. 171 This argument fails to take into account that adoptions from non-
Convention countries feature the same lack of domestic accountability in cases of
trafficking. 172 However, in contrast to the non-Convention adoption procedure, the
Hague Adoption Convention makes some effort to counteract child trafficking by
requiring increased transparency in adoption records, including verification the
child is legally eligible for adoption. 173

C. Practical Effects On the Adoption Community

The Hague Adoption Convention creates stringent guidelines for accredited
adoption agencies, which resulted in many non-compliant companies shutting
down immediately after coming into effect; however, the overall impact of that

(noting that contraception, abortion and an increasing social acceptance of single parenting has limited
the number of children available for adoption in the United States).

164 Press Release, U.S. Dep't of State Bureau of Public Affairs, Briefing on International Adoption-
Related Issues, Nov. 1, 2010, available at http://www.state.gov/r/palprs/ps/2010/11/150255.htm
(discussing recent developments in international adoption and United States policy).

165 See id
166 See generally LaFraniere, supra note 162.
167 Gina M. Croft, Note, The Ill Effects of a United States Ratification of the Hague Convention on

Protection of Children and Co-operation in Respect of Intercountry Adoption, 33 GA. J. INT'L & COMP.
L. 621, 623-26 (2005).

168 Id at 624.
169 Herrmann, supra note 163, at 414.
170 See id
171 Maskew, supra note 10, at 503.
172 See generally Adoption Process, supra note 75. The adoption procedures for both Convention

adoptions and non-Convention adoptions omit any rules imposing domestic liability. Therefore, while
this is a valid critique, it is a critique for international adoption to the United States in general, not
Convention adoptions specifically.

173 Hague Convention, supra note 79, art. 4(a).
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trend is that the adoption agencies working in the United States today are qualified,
safe and accountable.174 Implementing the Convention has had a significant
impact on adoption agencies, both abroad and in the United States. Because of the
certification requirements, all organizations working in Convention countries must
attain accreditation. Such a requirement caused a backlog in the United States
before the April 2008 implementation while the Department of State worked
through more than 300 applications. 175 American adoptions in Russia declined in
2007 when the licenses of the approximately fifty agencies working there
expired. 176 After the accreditations were announced on February 15, 2008,177 one
advocacy group estimated that fifteen percent of American agencies either had
closed or would close in the coming year. 178

The closings left many families without a remedy, with no avenue to recover
exorbitant adoption fees that had already been paid out and, even worse, a dead end
to their attempt to adopt a child. 17 9 At the same time, they represented a much
needed cleanup of agencies that had been taking advantage of potential parents for
their own gain. The director of one adoption program was arrested for stealing
"tens of thousands of dollars" from families under the guise of adoption fees.180

Chuck Johnson, the vice president of training and services for the National Council
for Adoption, said, "[w]e [have] heard of agencies still collecting fees from families
and then announcing they [are] going out of business the next week."' 81

Adoption agencies are a necessary part of intercountry adoption, regardless of
whether a family chooses an HCAP adoption or not. 182 It is therefore important
that a reasonable number of accredited agencies be available to handle the high
volume of requests that must be processed each year. 183 At the same time, one
would be hard-pressed to lament the closing of agencies that have made false
claims, defrauded families, or operated in a manner contrary to the best interest of
the children they deal with. 184 Corrupt agencies should not be given free rein to
continue to operate, even if allowing them to operate would facilitate the

174 See Gross, supra note 145.
175 See id
176 Lynette Clemetson, Working on Overhaul, Russia Halts Adoption Applications, N.Y. TIMES

(Apr. 12, 2007), http://www.nvtimes.com/2007/04/12/us/I2adopt.html.
1" Gross, supra note 145.
78 Dan Frosch, New Rules and Economy Strain Adoption Agencies, N. Y. TIMES (May 11, 2008),

http://www.nytimes.com/2008/05/11/us/1ladopt.html.
179 See id.
iso ld

181 Id
182 Maskew, supra note 10, at 489-90. Agencies are the "linchpin" of the process and perform such

services as "locating a child and obtaining consent to the adoption, obtaining the child's social and
medical information, and informing the U.S. adoption agency of the process and documentation
necessary to complete the adoption in the foreign country. Facilitators might also file the paperwork and
obtain adoption clearance from foreign officials, deliver the child to the adoptive parents, accompany
parents to official appointments, and often act as a translator during court hearings." Id. at 489.

183 See generally id.
184 Id. at 492-93.
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processing of international adoption applications. Parents and children alike are
better served by the heightened requirements of the Convention because it ensures
that the people responsible for dealing with orphans are accountable for their
actions.185

Many of the more legitimate complaints from adoption agencies stem from
the requirements of the Intercountry Adoption Act of 2000 ("IAA") rather than
from the Hague Adoption Convention itself.186 The IAA is an American-drafted
piece of legislation that serves to aid the implementation of the Hague Adoption
Convention in the United States.t 87 Confusing the IAA with the Convention
results in misguided criticism of the statute based on a separate piece of legislation,
rather than on the international statute's requirements. The IAA serves three main
purposes:

1) to implement the Hague Convention in the United States;
2) to protect the rights and prevent the abuses against children, birth
families, and adoptive parents involved in adoptions subject to the Hague
Convention, ensuring the adoptions are in the children's best interests; and
3) to improve the federal government's ability to assist U.S. families
seeking to adopt children from countries party to the Hague Convention. 188

Some of the requirements of the IAA do seem overzealous. For example, all
staff members are required to hold a Master's Degree in Social Work under the
Act.189 Also, adoption agencies must take on a specified amount of insurance
coverage and maintain a reserve of three months of operating costsl 90 -expenses
that will weigh heavily on smaller agencies. Arguably the largest burden the IAA
places on adoption agencies is vicarious liability for contract, tort and civil claims
relating to the adoption, including those claims relating to incidents occurring
overseas. 191

The IAA was enacted a decade ago, which means that most agencies that
cannot comply have already been driven out of business. 192 It is an American-
made piece of legislation meant to help bring the United States into compliance
with the Hague Adoption Convention.193  However, it is not a branch of the

185 See Understanding the Hague Convention, supra note 11.
186 Kimball, supra note 25, at 576-78.
187 Maskew, supra note 10, at 488 n.2.
188 Kimball, supra note 25, at 574.
189 Id. at 577.
190 Id. at 576.
191 Maskew, supra note 10, at 497. This requirement comes from the Department of State

regulations released on February 15, 2006. Id. at 488, 497. The Department regulations were meant to
help implement the IAA, which in turn was meant to help implement the Hague Adoption Convention.
Id. at 488. In this way, subsequent legislation has added layers of requirements that far exceed those
originally handed down in the Hague Adoption Convention. Id.

192 As previously mentioned, some estimates put this number as high as fifteen percent of American
agencies focusing on international adoptions. Frosch, supra note 178.

193 Kimball, supra note 25, at 573.
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Convention itself. 194 The IAA could be modified or even eliminated without
affecting the United States' compliance with the Hague Adoption Convention
because it is not a part of the actual Convention. Thus, altering it would not require
approval from other countries. Modifying the IAA would address concerns that the
legislation asks too much of responsible, well-intentioned agencies. At the same
time, it is important to remember that the debate over the effectiveness or
appropriateness of the IAA is separate and independent from any discussion about
the United States' involvement with the Hague Adoption Convention. They are
separate statutes, and the United States could be in full compliance with the Hague
Adoption Convention with or without the IAA and its additional requirements.
Overall, the Hague Adoption Convention's accreditation process has improved the
legitimacy of those agencies still operating, providing peace of mind for potential
parents considering adoption.

IV. CREATING ACCOUNTABILITY: THE UNITED STATES SHOULD PERMIT
INTERNATIONAL ADOPTIONS EXCLUSIVELY FROM HAGUE ADOPTION CONVENTION

COUNTRIES

Nothing in the Hague Adoption Convention specifically requires Convention
countries to deal exclusively with each other when facilitating adoptions.195

However, there is also nothing that suggests that a country cannot impose that
restriction on itself. The United States could require that American parents seeking
international adoptions deal exclusively with Convention countries by amending
the IAA to include that provision. While going through the amendment process,
the United States could also choose to address the requirements of the IAA that
have been described as unnecessarily strict in the three years since its enactment, or
to leave them in place since the damage from them has likely already been done by
driving smaller adoption agencies out of business. 196 Either way, amending the
IAA to limit international adoptions to Convention countries would put pressure on
non-Convention countries to step up their safety procedures and come into
compliance, and would set up a compelling example that ideally other top receiving
countries would follow.

If the United States were to require other countries to work within the
guidelines of the Hague Adoption Convention, those countries would have to do so
or else risk being left with the burden and expense of caring for an increasing
number of children without families and without prospects for international
adoption placements. The United States conducts more international adoptions
than do all other countries in the world combined, which affords it a unique

194 See id.
195 Id at 563.
196 See generally id.

[Vol. 18:827



2012] ACCOUNTABILITY IN INTERNATIONAL ADOPTION 849

opportunity to set standards other countries must meet if they want to continue to
have an effective way of accommodating their orphan populations.197

Despite the huge demand for children from abroad, there is nothing to
indicate that eliminating adoptions from non-Convention countries will result in a
shortage for American parents. 19 8 In 2009, the United States adopted 4,564
children from Convention countries, compared to 7,216 from nations that have not
signed the Hague Adoption Convention.199 The former tally includes 2,939
children from China-the number one sending country for all United States
international adoptions. 200 The remainder of that total is comprised of thirty-five
different countries, none of which sent more than 350 orphans.20 1 Those numbers
indicate manageable levels of children moving through the system at a rate that can
be monitored and verified as safe, consensual and legal. 20 2

Countries that are not parties to the Hague Adoption Convention and are
therefore not required to use its detailed model are a cause for concern. The total of
non-Convention adoptions in 2009 included 1,428 children from Russia; 2,446
from Ethiopia; 985 from South Korea; 544 from Ukraine, and six other countries
that sent more than one hundred children. 203 These numbers are not themselves
dispositive, but they do raise questions about the ability of a country such as
Kazakhstan, to safely monitor 284 adoptions to the United States alone.204 In fact,
Kazakhstan implemented a December 15, 2010 cutoff for non-Convention
adoptions, after which it will internally regulate and amend its adoption procedures
to comply with the Convention before reopening the program. 205 It is currently on
the United States' list of countries with adoption alerts, and adoptions have been
suspended until the Department of State can verify with Kazakhstan's government
that the Convention procedures have been put in place. 206

Several conclusions can be drawn from the Kazakhstan example. First, it is
solid evidence that although the statute was originally ratified almost twenty years
ago, additional countries continue to join the Convention.207 It also indicates that
Kazakhstan's own government saw a need for improvement in its adoption
procedures and viewed the Hague Adoption Convention as a manageable and
appropriate way to remedy those inadequacies. 208

197 Gross, supra note 145.
198 See generally Adoption Statistics, supra note 23.
199 Id.
200 Id.
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202 See Maskew, supra note 10, at 487.
203 Adoption Statistics, supra note 23.
204 Id.
205 Alerts and Notices, supra note 41 (warning adoptive parents from adopting from Kazakhstan

until the country brings itself into compliance with the Hague Convention requirements).
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Three other facts should be noted about 2009's adoption statistics. First,
Guatemala sent just 329 children to the United States, a sharp drop-off from
previous years. 209  This discrepancy can be accounted for by the increased
vigilance Guatemala has shown in evaluating its adoption processes.2 10 The
United States is currently not accepting any children from Guatemala, so the
number of children adopted from Convention countries will likely appear
disproportionately low until that happens.2 11 Second, along with Kazakhstan,
Ireland joined the Hague Adoption Convention in 2010,212 further indicating that
additional countries are continuing to work toward enactment. Third, Ethiopia,
which has now become the second most common sending country to the United
States, is currently working with the United States government to comply and
become a Convention country. Those changes alone would shift the 2009 numbers
to 7,294 children from Convention countries and 4,486 from non-compliant
countries, even assuming that Guatemala's program does not reopen. 2 13

Even still, 4,486 children still represent a significant number of foreign
adoptions. Those prospective parents deserve to know that the agency they are
working with functions legally and with some system of checks and balances to
ensure that their payments are going toward a legitimate adoption and not into the
pockets of a corrupt official or child trafficker. The 4,486 families giving their
children up for adoption deserve to be fully informed about their decision and what
it means for their long-term future, and to have their voluntary consent
documented. Finally, the 4,486 adoptive children are owed the comfort of knowing
that their new parents have been carefully evaluated and deemed qualified, that
they themselves have not been stolen from their birth families, and that some form
of record will be maintained should they attempt to locate their birth families later
in life. The large number of non-Convention adoptions in 2009 exemplifies the
reasons why the United States should allow international adoptions exclusively
from Convention countries.

A. Criticism and Defenses

One of the primary arguments against the effectiveness of the Hague
Adoption Convention is the procedural and bureaucratic difficulty some countries
will have implementing it. Critics are fond of pointing out that ratification in the
United States took close to thirteen years, 2 14 but this argument assumes the

209 See Adoption Statistics, supra note 23.
210 Guatemala suspended new applications for international adoptions in 2007 and has yet not

reopened the program. See U.S. Dep't of State, Guatemala, INTERCOUNTRY ADOPTION,
http://adoption.state.gov/countryinformation/country specificalertsnotices.php?alert notice type=no
tices&alertnotice file=guatemala_4 (last visited Feb. 17, 2012).
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timeline was due to complexity and expense, which is unsupported by the
legislative record. Indeed, more than eighty countries have joined the Hague
Adoption Convention, 2 15 including twenty-eight of the poorest 100 countries in the
world, as calculated by their Gross Domestic Product ("GDP").216 Burundi, which
with a GDP of only $342 ranks 180th out of the world's 182 countries,2 17 is among
those that have signed the Convention. 2 18 It rings hollow for any other nation to
claim compliance is too expensive in the face of Burundi's ratification.

A second leading argument against the Hague Adoption Convention is that it
fails to require treaty members to deal exclusively with other treaty members. 219

That concern is the crux of this Note. Flawless multinational legislation is almost
impossible to create, and responsible countries will have to make adjustments as
they see fit in the real world. Because the United States adopts more children from
abroad than all other countries in the world combined, it is a de facto leader in the
adoption community. 220 If the United States refuses to deal with non-Convention
countries, it will create the single greatest incentive for those nations to bring their
programs into compliance, which in turn will create the safest procedure for
legitimate orphans to find loving homes.

Critics of the Hague Adoption Convention frequently propose focusing on
the compliance of individual agencies and actors rather than an entire country. 22 1
In that way, legitimate organizations can facilitate safe adoptions even in regions
that are rife with corruption. While this solution sounds promising on paper, in
reality it would be an administrative nightmare. Requiring a receiving country like
the United States to evaluate each individual adoption-related organization for
compliance and then continue to monitor its actions is unrealistic and unreasonable,
and it would be incredibly costly.222 One of the Hague Adoption Convention's
strengths is that it holds both sending and receiving countries accountable for the
safety of their adoption processes. This proposed change would unfairly shift the
entire burden to the receiving country to police the rest of the world for infractions
and corruption, and the ensuing bureaucratic pile-up could bring international
adoption to a complete halt, even in Convention countries.

Perhaps the most compelling counterargument to the Hague Adoption
Convention is that orphaned children will suffer in the interim while governments
create infrastructure and clear red tape. Particularly in places like Guatemala,
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which depends on the United States to help control its orphan population,223 it is
worrisome to think about what will become of those children until their country
complies with the law. A Guatemalan lawyer specializing in adoption
characterized the problem, "We [are] rescuing these children from death ... Which
would a child prefer, to grow up in misery or to go to the United States, where there
is everything?" 224

The Hague Adoption Convention is not insensitive to the needs of these
children; rather, it attempts to address the quality of life of all adopted children,
regardless of their backgrounds. Legislation cannot balance the plight of a
Guatemalan orphan with that of an Indian child kidnapped from her home and
trafficked into slavery-there is no ratio for such comparisons. Instead, the Hague
Adoption Convention seeks to create protective measures where it can. It cannot
solve the social problems in Guatemala. It can, however, regulate international
adoption in a way that is safe, consistent and predictable for the parties involved.

CONCLUSION

Choosing to bring a child into a family is an intensely personal decision. It is
therefore understandable that the process feels to many as though it should be
private and unimpeded by the government. However, in the case of many
international adoptions, the child involved is leaving a family as well. The Hague
Adoption Convention is in the best interest of parents considering giving their
children up for adoption, because it ensures they are making an informed, voluntary
decision, unimpeded by coercion, social pressures or ignorance of the legal
ramifications. It is in the best interest of the children being considered for adoption
because it facilitates finding them suitable homes, while taking the child's own
preferences into account when possible. Its consistent, predictable steps ensure that
when a child is adopted, both the sending and receiving countries will acknowledge
the transfer so there is a much smaller chance of legal issues later on, once the child
has already transitioned into his or her new life. The Convention lowers the risk of
abduction and child trafficking to satisfy the high demand for foreign babies in the
United States, so that when a child is put up for adoption, it is a safe, legitimate
procedure. Finally, the Hague Adoption Convention protects potential parents, like
the Harshaws, by providing them with complete and accurate information about the
children they seek to adopt, including a reliable medical history, which in turn
creates a safeguard to make sure the adoptive parents are capable of caring for their
new family member.

The Hague Adoption Convention is not a perfect statute and, like all
legislation, there are flaws in its real world application. Trying to develop a global
consensus for amendments to the Convention is one way to resolve these issues,

223 See Lacey, supra note 31.
224 Id.
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but it would be extremely difficult to appease the wide spectrum of interests
represented by the member nations. In addition, any changes to a piece of
multinational legislation would take years to bring about and even longer to
implement. Children seeking adoptions would suffer in the interim. As a leader in
international adoptions, the United States is in a unique position to implement
change, without the time-consuming, costly process of amending the statute itself.
If the United States refuses to accept foreign babies from countries that have not
signed on to the Convention, it will create an incentive for those governments to do
so. That in turn will result in countries looking inward at their own adoption
systems to root out corruption, coercion and illegality. The United States could
amend the IAA to require American parents to seek international adoptions solely
from Convention countries much more easily than the international community
could reach an agreement about modifying the Hague Adoption Convention itself.
The United States should allow international adoptions exclusively from countries
that have signed the Convention, because it is in the best interests of all of the
parties involved.


