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THE OTHER "SEX" IN LAWRENCE V TEXAS

PAISLEY CURRAH *

At the heart of liberty is the right to define one's own concept of
existence, of meaning, of the universe, and of the mystery of human
life. Beliefs about these matters could not define the attributes of the
personhood were they formed under compulsion of the State.
Persons in a homosexual relationship may seek autonomy for these
purposes,just as heterosexual persons do.'

With this lyrical endorsement of the principle of sexual autonomy
Justice Kennedy catapulted gay, lesbian and bisexual people from the
"practicing homosexuals" of the 1986 Bowers v. Hardwick decision, "subject

to state intervention throughout the history of Western civilization,"3 into
rights bearing persons whose sexual conduct might be "but one element in a

personal bond that is more enduring."4 In fragments of majestic prose that
recall civil libertarian John Stuart Mill, Kennedy finds the Texas criminal
statute a "stigma," that "demeans the lives of homosexual persons."5

Although the decision is laudable, before we continue with the
celebration of the U.S. Supreme Court's newfound respect for the dignity

and value of "homosexual persons" and the end of the seventeen-year
interregnum during which those who engaged in "same-sex" sex were very
clearly cast as strangers to the law, let's pause to look more closely at what

classificatory regimes the Supreme Court left in place when it decriminalized
statutes proscribing certain kinds of non-procreative sex (whether between
homosexuals, bisexuals, or heterosexuals). My point in this very brief essay:
it is vital, as we contemplate the post-Lawrence future of the lesbian, gay,

* Associate Professor of Political Science, Brooklyn College and Executive Director of the Center
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I Lawrence v. Texas, 213 S. Ct. 2472, 2481 (2003).
2 478 U.S. 186 (1986).
3 Id. at 196 (Burger, C.J., concurring).
4 Lawrence, 123 S. Ct. at 2478.
5 I& at 2482.
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bisexual and transgender rights movement, to consider both notions of "sex"
underpinning the logic of the decision-one explicit, the other so
naturalized it remains largely invisible even as it continues to operate as a
potent regulatory system enforced by the state. In short, while the Lawrence
decision finds laws criminalizing "same-sex" sex, as well as certain forms of
opposite-sex sex unconstitutional, it does not end the state's ability to police
the very definition of male and female. Nor does it end the state's role as a
central defender of the ideological coherence of the boundaries between the
categories of male and female, or, most significantly for my purposes here,
the continuation of a legal regime in which transgender people are denied
equality before the law.

In Texas, the statute under which Lawrence and Garner were charged
has two relevant parts. The first describes the particular kinds of sex that
constitute "deviate sexual intercourse" as "any contact between any part of
the genitals of one person and the mouth or anus of another person" or "the
penetration of the genitals or the anus of another person with an object."6

The second necessary condition in the Texas statute, however, limits the
criminality of certain particular sex acts to those who engage in such acts
with an "individual of the same sex."7 The statute in fact implicitly relies on
both common constructions-sex as an act involving anal or genital contact
between two or more individuals, and sex as a classification distinguishing
"male" from "female." It is the deployment of the second notion, of sex as a
state sanctioned and enforced identity category, in the Lawrence decision that
I believe needs to be examined much more closely. In addition, this notion
should be emphasized at least equally with sex as conduct in thinking about
the implications of the Lawrence decision.

The key element of the written police complaint providing a legal
foundation for Lawrence and Garner's arrest were the words "deviate sexual
intercourse, namely anal sex, with a member of the same sex (man)."' At the
risk of being too painstakingly clear, in Texas, it was not in fact the sexual
conduct that Lawrence and Garner were engaging in that led to their arrest
since many different types of people can engage in a variety of forms of anal
sex. Rather, it was the arresting officer's perception of them as of the "same
sex" ("man") that tipped the scales of justice against them. If they had been
perceived as a man and a woman having anal sex, they would not have been
committing a crime in Texas. Even more significantly, if the police officer
was not authorized by the state in the exercise of his power to make legally
meaningful distinctions based on the category of sex, there would never have

6 TEX. PENAL CODE ANN. § 21.01 (Vernon 2003).
7 § 21.06.
8 Lawrence, 123 S. Ct. at 2476.
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been a Lawrence v. Texas, nor a Bowers v. Hardwick seventeen years earlier.
Further, the negative secondary effects that sodomy laws have had on lesbian,
gay and bisexual employees, job applicants, and parents would never have
existed.' The underlying premise of the state's enforcement of meaningful
legal distinctions between heterosexual and homosexual people and between
same-sex and opposite sex sexual conduct rests on the notion of sex and its
attendant assumptions of legibility, as always easily identifiable, binary, and
static."0 These assumptions lead to the legal erasure of the existence of
transgender people, individuals whose gender is not traditionally associated
with the sex assigned to them at birth.

In addition to the state's insistence on policing the boundaries between
male and female, the GLB rights movement's attempt to package a vision of

sexual orientation palatable to those who are not sexual minorities, in the
same-sex marriage debate, the fight against sodomy laws, and in the struggle
to pass non-discrimination laws, has also produced narratives of gay, lesbian
and bisexual identities that depend for their coherence on the biologically
stable notion of sex, and on a traditionally normative understanding of
gender's relationship to sex. Positing sex as fundamentally fixed requires
construing gender, including gender identity and gender expression, in ways
that not only acquiesce to dominant gender norms but also makes gender
seem irrelevant to the concerns and demands of GLB constituencies. This
model of GLB subjectivity does nothing to displace or undermine the state's
ability to define the biological parameters of sex and its "proper"
relationship to gender.

Because transgender people and practices confound traditional
notions of sex, gender, and the relationship between them, the integration
of transgender concerns into the wider GLB movement calls into question
the very premises upon which the identity-based model of sexual orientation
rests. For decades, the GLB movement has expended significant energy and
resources in promoting the view that sexual orientation is a fundamental and

9 The argument against the state's authority to make distinctions based on sex, and
distribute rights and resources based on those distinctions, is analogous to one of the arguments
put forward by Homer Plessy's legal advocates in Plessy v. Ferguson. As Tourge argued in his
brief to the Supreme Court, in addition to arguing that racial discrimination violates the
Fourteenth Amendment, the very authority of the state to define racial categories and police the
borders between them was unjust. "The question is not as to the equality of the privileges
enjoyed, but the right of the State to label one citizen as white and another as colored." Brief for Homer
A. Plessy, Albion W. Tourg~e, Plessy v. Ferguson, reprinted in Orro H. OLSEN, THE THIN
DISGUISE 98 (Humanities Press 1967). The connections between the insights of critical race
theory on these questions and that of the still nascent transgender rights movement is explored
further in Paisley Currah, The Transgender Rights Imaginary, 4 GEO. J. GENDER & L., (forthcoming
2003).

10 For a review of the difficulty of defining sex for legal purposes, see Julie Greenberg,
Defining Male and Female: Intersexuality and the Collision Between Law and Biology, 41 ARIZ. L. REV.
265 (1999).
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immutable aspect of human identity. They have also argued that lesbians,
bisexuals, and gay men are a legitimate minority group, analogous in every
meaningful respect to a racial minority and equally deserving of specific legal
protection as a protected class. But defining sexual orientation only in
relation to sex or gender obscures the complexity of how gender is actually
lived and organized in different historical contexts. In this way, the concept
of sexual orientation depends for its very coherence on the stability of
biological sex and social gender. This risks placing transgender people
constitutively outside of the GLB rights movement.

In this well-deserved post-Lawrence celebratory moment, I suggest that
GLB and T rights advocates expand our vision for sexual freedom beyond
merely adding the "T" to our advocacy organization's mission statements.
We should incorporate larger challenges to a state regulatory apparatus that
constructs legally legible citizens strictly according to their birth sex, rather
than reinforcing the very legal categories that reproduce the outsider status
of transgender people. We need to challenge the second notion of "sex" by
working to dis-establish the state's ability to define and regulate the relations
between biological sex and gender identity. In fact, an expansive queer
political project might be better served by drawing an analogy between
gender self-determination and religious self-determination rather than
hewing too closely to the ultimately confining categories of gay identity
politics. To pursue the analogy a bit further: in a gender pluralistic society,
one that respects the official doctrine of the separation of gender and state,
the stakes in terms of the distribution of rights, resources, and penalties
would not be so high. No one, gay, lesbian, bisexual or transgender, would
lose custody of a child, be denied medical treatment, or suffer from
discrimination in jobs, housing, education, public accommodations because
their gender does not conform to the official gender regime-whether their
gender "crime" involved choosing a lover of the "same" gender or having a
gender identity not traditionally associated with their birth sex (or both). In
fact, in imagining a politics of gender freedom, we might look to Justice
Kennedy's affirmation of this ethos in Lawrence "[1]iberty presumes an
autonomy of self that includes freedom of thought, belief, expression, and
certain intimate conduct.""

II Lawrence, 123 S. Ct. 2475.
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