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DOMESTIC VIOLENCE

Rachel Blitzer, The Kiss of Death for "Living in Marital Union".: Strict Judicial
Scrutiny of Department of Homeland Security Marital Fraud Procedures, 2004 U.
CHI. LEGAL F. 495 (2004).

The Department of Homeland Security ("DHS") gives preferential treatment
to spouses of citizens and legal permanent residents in immigration proceedings.
However, these limiting regulations may be seen as an impediment to marriage,
which constitutes an infringement of a fundamental right. Therefore, author argues
that the DHS regulations should be subjected to strict scrutiny. Although the courts
refer to its plenary power to review DHS legislation, such power is in fact inferior
to strict scrutiny and should not apply to the impingement of a fundamental right.
If marriage regulations are too strict, then citizens will decide not to marry and
those who do will be subject to serious restrictions on their private lives. The
author argues that the only proper way to insure that fundamental rights are not
infringed upon is by adhering to a strict scrutiny standard.

Judith G. Greenberg, Domestic Violence and the Danger of Joint Custody
Presumptions, 25 N. ILL. U. L. REv. 403 (2005).

Recent state referenda and legislative actions have passed laws and non-
binding regulations relating to judicial presumptions of joint custody of children in
contested divorce proceedings. These presumptions only apply in situations where
the cases are litigated, and data shows that the large majority of litigated divorce
cases are those involving domestic violence. The author argues against these
presumptions because of its drastic impact on situations where there is domestic
violence or abuse. The effects of domestic violence are plentiful and severe, such
as educational deficiencies and reinforcement of gender norms in children. Even in
states where there is a presumption against awarding custody to a batterer, courts
have frequently misinterpreted the family situations. The author concludes with
proposal to guide courts in these joint custody issues. First, there should never be a
presumption in favor of joint custody. Second, timing must be relevant to the joint
custody agreement; when agreements are made on the eve of litigation, courts
should be suspicious of potential duress and undue influence against the weaker
party.

[Vol. 12:733
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G. Kristian Miccio, A House Divided. Mandatory Arrest, Domestic Violence, and
the Conservatization of the Battered Women's Movement, 42 HOUS. L. REv. 237
(2005).

The battered women's movement has evolved substantially over time and this
historical backdrop is used to address a current conflict concerning the issue of
mandatory arrest provisions. In the wake of the highly publicized Nicole Simpson
murder, a majority of state legislatures passed mandatory arrest provisions dictating
that the batterer should be arrested irrespective of whether the victim chooses to
press charges. However, opposing ideological groups within the movement
disagree about the value of the provisions. The Protagonist viewpoint supports
mandatory arrest provisions because battered women are incapable of making a
"rational decision while being traumatized by the violence;" the Antagonist
viewpoint opposes the provisions because they are unnecessarily and overly
invasive. The author criticizes the Protagonist view and argues that it deprives
women of their autonomy and reinforces stereotypes of women as being weak and
irrational.

Rekha Mirchandani, What's So Special About Specialized Courts? The State and
Social Change in Salt Lake City's Domestic Violence Court, 39 LAW & Soc'Y REV.
379 (2005).

The domestic violence court has been criticized for embodying "technocratic
rationality," which refers to the streamlined, efficient processes adopted by the
court, arguably at the cost of justice, to deal with a high caseload and limited
resources. This approach appears to conflict with aims of the battered women's
movement, because the standardization of procedures seems to be an excessively
callous approach to deal with such a sensitive topic. However, the author's
research shows that despite the emphasis on efficiency, the courts were also open to
the values of the battered women's movement. The court has had a profound effect
on the movement in ways that the traditional adversarial system have not had
because decreased costs have meant giving access to justice for more battered
women. This system may ultimately change social attitudes, and it may be viewed
as more democratic because it is more responsive to the needs and concerns of the
community.
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EDUCATION

Nick Lewin, The No Child Left Behind Act of 2001: The Triumph of School Choice
Over Racial Desegregation, 12 GEO. J. ON POVERTY L. & POL'Y 95 (2005).

The No Child Left Behind Act of 2001 ("NCLBA") evaluates schools based
on standardized tests scores. It imposes corrective measures on failing schools,
such as offering students the option to choose another well-performing school
within the same district. In some districts, however, this remedy conflicts with
orders to prohibit school choice that aims to avoid segregation. As a result, the
Department of Education issued regulations that require those schools to return to
the supervising court in order to modify the desegregation orders to accommodate
the NCLBA measures. The author argues this will re-segregate the schools,
isolating the poor and minority students in the lower-scoring schools, and instead
proposes that "[s]ocioeconomic integration of schools ought to be the guiding
principle for modem education reform." The author believes that the disparity in
school performance is related to socioeconomic status, and therefore, the best way
to improve student academic performance is to make all schools middle-class.

Martha Minow, Fostering Capacity, Equality, and Responsibility (And Single-Sex
Education), 33 HOFSTRA L. REV. 815 (2005).

In recognition of Linda McClain's book Education for Citizenship, the author
considers the concepts of equality, capacity, and responsibility within the context of
single-sex education. With respect to equality, federal laws forbid sex
discrimination in schools receiving federal funds. The author argues that if single-
sex schools are set up on a strictly voluntary basis, they may be more defensible to
legal challenges. With respect to the concept of capacity, the author suggests that
instead of wealth and income, qualities such as citizenship should be used to
measure the quality of people's lives. The curriculum of single-sex schools can
foster individual responsibility. The article concludes with a discussion of the
treatment of females in military institutions, and suggests that recent court
decisions have left open the possibility of parallel military institutions for women.

Steven J. Seem, The Impact of No Child Left Behind on Post-Divorce Custody
Modification, 2004 U. CHI. LEGAL F. 625 (2004).

The transfer provisions of the No Child Left Behind Act ("NCLBA"), which
require local education agencies to allow children in "failing" schools to transfer to
a non-failing school in the same school district, may have significant implications
for the determination of child custody. Courts make initial custody decisions based
in large part on the best interests of the child. However, in the context of

[Vol. 12:733
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modification proceedings, courts ask either (1) whether modification will be in the
best interests of the child, or (2) whether there has been a material or substantial
change in the child's circumstances such that modification will be in the child's
best interests. The author argues that under either standard, transfer provisions in
NCLBA create incentives for redundant and pretextual re-litigation by non-
custodial parents, potentially harmful educational decisions by custodial parents,
and inappropriate reliance by judges on statistics and test scores to make custodial
decisions. Furthermore, NCLBA will disproportionately affect low-income
divorced women. The author suggests that the best solution to these problems lies
in a judicial standard that sets a rebuttable presumption against redundant litigation,
and requires an affirmative showing of harm before a court will modify a custody
decree on the basis of NCLBA school quality classifications.

Kathryn M. Stanchi, Dealing With Hate in the Feminist Classroom: Re-thinking the
Balance, 11 MICH. J. GENDER & L. 173 (2005).

While the absolutist approach to free speech might be traditionally defined as
equating all speech, including hate speech, in practice, it fails to account for the
burdens on free speech that already exist for the disenfranchised and the powerless.
Moreover, the absolutist approach to free speech in educational institutions permits
student hate speech in the classroom to damage the educational experience. By
describing the sexist, racist, and homophobic comments of a disruptive student in
her Law & Feminism seminar, the author demonstrates how a policy of non-
interference with student hate speech overvalues the rights of the hate speakers and
undervalues the rights of students to speak and learn. The author questions the
insistence of absolute non-interference that she encountered in dealing with her
student, suggesting that law school politics and the lack of familiarity with the
instruction of critical legal classes primarily contributed to the uneven application
of free speech and academic principles. The author concludes with a
recommendation that case-by-case evaluations should be made regarding the value
of speech in the classroom, and an acknowledgement that not all speech is of equal
value.

Donald B. Tobin, Investing in Our Children: A Not So Radical Proposal, 73 U.
CIN. L. REv. 457 (2004).

The United States is currently under-investing in education, housing, training,
and nutrition programs, threatening our children's potential and the nation's ability
to compete in a knowledge-based economy. During the past decades, the United
States has relied heavily on tax cuts and market mechanisms to create economic
incentives for families with children, but these measures have failed to help low- or
moderate-income families. The author proposes creating an economically and
politically feasible Child Investment Fund as an alternative to status-quo
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investment programs. In outlining his proposal, the author draws upon lessons
learned from other state and federal subsidy programs. The Fund, as envisioned,
provides to every child under the age of fifteen, $ 2000 in annual cash assistance,
which is distributed through the Internal Revenue Service or Social Security
Administration and managed by a parent or guardian, called a Child Fiduciary
("CF"). The CF is charged with making decisions regarding how the Child
Investment Funds should be spent, and has a statutorily imposed fiduciary duty to
spend the benefit in a way that aids investment in the child's human capital. The
child, not the parents, is responsible for paying back the funds received. The author
believes that this program is workable because it is justified by economic and social
theory, and will be a significant step toward the goal of fostering the development
of healthy, educated, and productive young adults.

FAMILY

David N. Adler, Kinship Proceedings, 77 N.Y. ST. B.J. 42 (2005).

In certain legal conflicts, such as intestacy, it becomes necessary to determine
which parties are blood relatives to establish kinship. A referee traditionally
conducts kinship proceeding hearings and reports to the surrogate's court. A
variety of sources provide evidence in such hearings, such as personal effects of the
decedent and vital statistics and records. Preparation of a detailed family tree is
indispensable, and testimonial and documentary evidence are admissible subject to
some exceptions. The referee ultimately issues a report which identifies the
relationship of the decedent's heirs based on the evidence submitted.

Susan Frelich Appleton, Lemma Barkeloo & Phoebe Couzins, Adoption in the Age
of Reproductive Technology, 2004 U. CHI. LEGAL F. 393 (2004).

In this article, the author explores the multifaceted correlation between
adoption and assisted reproductive technologies ("ARTs"). As couples
increasingly opt for methods such as in vitro fertilization, artificial inseminations,
or surrogacy, ARTs have gained considerable momentum, and is undeniably
competing and detracting interest from adoption. Strict state regulation of the
adoption process has in part contributed to the growing appeal of the considerably
less regulated ARTs. Adoption always requires a court proceeding and licensing
while those using ARTs are free to use whatever technology and service provider
they can afford. However, the author argues that the increasing popularity of ARTs
has also had a positive effect in the way society view adoption because ARTs
create non-traditional families, and thus indirectly promote the goals of adoption,
which favors the functional rather than the biological links of family.

[Vol. 12:733
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Susan Ayres, How Children's Literature Reflects Motherhood, Identity and
International Adoption, 10 TEX. WESLEYAN L. REv. 315 (2004).

As children experience the developmental stages of their life, the stories told
through books often represent the first exposure young children have as to concepts

of family and adoption. This article addresses several different narratives
articulated in books about adoption, including the "Kinship Narrative," which
places an emphasis on genetic ties of the family. She also discusses the "As-If
Narrative," which presents stories suggesting that some adopted families are

founded upon lies. This narrative tells a story in which the original birth never took
place, and the adopted child was born directly into the adopted family. As a result,
the "As-If Narrative" can create the concept of misrecognition which perplexes the
mind of many young adoptees. Additionally, the article touches upon several other
narratives such as the "Failure Narrative," which originates from the notion that
adoption is what occurs when a couple has failed to conceive naturally. The author
uses surveys to gain firsthand knowledge of the way these different narratives help

adoptive parents construct their own identity. Books often echo the discourse that

addresses issues at certain moments in time. The author concludes that something
as benign as a children's book may reflect or foreshadow the way one looks at the
law regarding adoption.

J. Howard Beales, III, Advertising to Kids and the FTC.: A Regulatory
Retrospective that Advises the Present, 12 GEO. MASON L. REv. 873 (2004).

This article discusses the history of Federal Trade Commission ("FTC")
actions taken against deceptive advertising aimed at children, and examines
whether regulation of unhealthy food advertisements that target children would
have an effective impact on childhood obesity. The author reviews prior FTC legal

action that protect children, noting that the successful cases dealt with practices that
parents could not prevent or control. However, the author also points out that past
FTC efforts to create guidelines for the advertisements of sugary food products to

children led to criticism that the FTC was going too far and interfering with the
responsibility of parents to decide what their children should eat. The author
further notes that parents have options to prevent their children from watching
these commercials, that there is self-regulation within the industry, and that

Supreme Court decisions have generally protected commercial speech. In order to
address this problem, the author suggests that the FTC should continue to take
action against deceptive advertisements in this area, ensure that the government

does not suppress useful advertising claims, advocate changes to food-labeling
rules, and encourage the food industry to engage in increased self-regulation.
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Kathleen Ja Sook Bergquist, International Asian Adoption: In the Best Interest of
the Child?, 10 TEX. WESLEYAN L. REv. 343 (2004).

The history of inter-country adoption is traced with a specific focus on the
point in time when the practice was most prevalent, which occurred when
American parents adopted European children after World War II and Asian
adoption after the Korean War. However, what initially began as an expression of
positive social concern for the impoverished became an avenue for wealthy
childless couples to raise children expediently. With respect to Asian adoption,
there is strong concern as to whether a child moved against his will to a new nation
and culture is really in the best interests of the child. Three specific arguments are
proffered as to why it is not in the child's best interest: Asian adoption is seen as a
way of easing the ongoing national regret and sadness resulting from the
oppression of minorities; there is an inaccurate promotion of Asians as a model of
success in comparison to other minority groups; and this form of adoption is
viewed as American neocolonialism. The author's proposed solutions that prefer
family preservation and in-country placement.

Brian Bix, The Public and Private Ordering of Marriage, U. CHI. LEGAL F. 295
(2004).

This article focuses on the differences between public and private ordering of
relationships. Public ordering relates to government regulation of marriage and
relationships based on models of the marriage concept. Private ordering relates to
individual construction of the basis of relationships with little interference by
government and a certain degree of state protection of relationships against third
parties. The author discusses the positive aspects and problems of both systems,
and provides examples of different relationships as affected by each system. The
author makes clear that this article is intended to spotlight an analytical approach to
each system by discussing the benefits and harm of each, as opposed to
highlighting moral and policy concerns, although their importance is not ignored.
In conclusion, the author offers remedies and alternatives to each system.

Emily Buss, Allocating Developmental Control Among Parent, Child and the
State, 2004 U. CHI. LEGAL F. 27 (2004).

In the battle for developmental control over children, there is an ongoing three-way
competition between the interests of the parent(s), the state, and the child. A
parent's developmental competence is generally preferred above that of the state.
There are some situations in which the child must be protected from state
influences, particularly the government's establishment of religion. The author
discusses various issues pertaining to the constitutionality of reciting the pledge of

[Vol. 12:733
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allegiance in schools. While the pledge of allegiance may have only a minimal
religious influence on a child, it may still influence a child's religious belief due to
the child's slight religious identity. The author concludes that although it is
important to allow parents to retain near exclusive control to shape children's
development, the state must still provide "minimal parental standards."

Janie Byalik, Comment, State Ex Rel J.P.F., 49 N.Y.L. SCH. L. REv. 1231 (2004-
2005).

This article explores a recent case in which the New Jersey Appellate
Division required a juvenile adjudicated delinquent of fourth degree sexual contact
to register for life as a sex offender pursuant to Megan's Law. The author argues
that the minor offense committed by the juvenile was an inappropriate but youthful
indiscretion that should not be used as the basis to force the juvenile to register
under Megan's Law, which has a serious long term impact that prevents the youth
from ever leading a normal life. Such practice is contrary to the rehabilitative
model of the Juvenile Code and is not consistent with the purpose of Megan's Law.
The author recommends modification of the juvenile registration requirements in
one of three ways: (1) impose a restriction similar to the Jacob Wetterling Act,
which does not trigger registration if the conduct was criminal only because of the
age of the victim and the offender is a juvenile; (2) compel registration but
terminate the registration after a period of three years or when the youth reaches the
age of 18; or (3) abolish the requirement for fourth degree sexual offenses.

Janya Morse Cacioppo, Voluntary Acknowledgments of Paternity: Should Biology
Play a Role in Determining Who Can Be a Legal Father?, 38 IND. L. REv. 479
(2005).

The traditional marital presumption of paternity has been replaced by statutes
that reflect modem sociological and scientific changes. The Social Security Act
was amended to provide for voluntary acknowledgement of paternity in the absence
of genetic testing. By creating a non-judicial means for fathers to obtain legal
paternity, Congress devised a way to save time and money by eliminating the need
to appear before a court to receive a final paternity judgment. Unfortunately, states
vary in their application of the statute, which has led to results that often do not
reflect the purpose of the Act. Voluntary paternity acknowledgement should be
binding on non-biological fathers absent a showing of fraud, duress, or material
misrepresentation, and a finding that a man who acknowledges he is not the
biological father should not be sufficient to "disestablish" paternity. These changes
will increase finality of judgments and achieve the goal of stability in father-child
relationships.
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Lance Cagle, Have Kids, Might Travel: The Need for a New Roadmap in Illinois
Relocation Cases, 25 N. ILL. U. L. REv. 255 (2005).

Child custody relocation litigation has become an increasingly important
topic in family court, especially as the U.S. divorce rate continues to grow and
society becomes more mobile. Courts currently apply the "best interest of the
child" standard in the litigation of relocation questions, and in the consideration of
whether it is permissible for the custodial parent to move with the minor child away
from the non-custodial parent. However, application of this standard lacks clear
guidelines in Illinois courts, and determinations based on case law leads to
unreliable and inconsistent results. The author advocates amending the Illinois
Marriage and Dissolution of Marriage Act to clarify ambiguities by including more
specific guidelines as to what constitutes the "best interest of the child."

Ilene S. Cooper & Staci A. Graber, Proposed Amendment to EPTL 4-1.4: Expand
Grounds for Parental Disqualification, 77 N.Y. STATE BAR Assoc. J. 42 (2005).

The current law in the area of parental inheritance of the estate of a deceased
child states that the parent is ineligible to inherit if the parent failed to support the
child or had abandoned the child. However, the law is silent on the issue of lasting
neglect or abuse of a child by a parent. The authors argue that this silence is a
legislative oversight, rather than an indication of congressional intent to permit
neglectful or abusive parents to inherit some or all of their deceased child's estate.
The current case law acts to prohibit a wrongdoer from benefiting at the expense of
an innocent person's estate. This logic should extend to parents who have acted in
harmful ways, in addition to non-support or abandonment, and prohibit such
parents from profiting from their deceased child's estate.

Sara R. David, Turning Parental Rights Into Parental Obligations-Holding Same-
Sex, Non-Biological Parents Responsible for Child Support, 39 NEw ENG. L. REV.
921 (2005).

For years, battles have been fought over same-sex partnership rights. There
have been victories on many fronts, namely the allowance of civil unions, domestic
partnerships, and same-sex adoption, but new and unexpected issues have arisen in
the law. In a thorough examination of the relevant factors involved in same-sex
unions, the author focuses particularly on concerns regarding the adoptive family
structure in three segments of the population: (1) those who would be affected by a
legislative override of current statutes actions allowing these unions; (2) those who
simply did not register under the relevant state act; and (3) those who engaged in
the building of their families long before the acts went into effect. The author
proposes that a thorough inquiry as to the intent of the parties regarding the child
custody awards is a possible stopgap solution to many problems.

[Vol. 12:733
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Marjory E. DeWard, Psychological Evaluations: Their Use and Misuse in Illinois
Child Abuse and Neglect Cases, 54 DEPAUL L. REV. 971 (2005).

The Supreme Court cases of Frye and Daubert differ in their methods to
determine whether to admit scientific evidence at trial, and the author contends that
Illinois courts should use the Daubert approach when considering the admissibility
of psychological evaluations in custody proceedings. Common problems with
psychological evaluations include the over-pathologizing of the parent, the failure
of tests to accurately measure parental fitness, and the fact that experts rarely
describe the results cautiously and conservatively as recommended by the
American Psychological Association guidelines. Four cases are examined to
illustrate improper instances of expert testimony based on psychological
evaluations, such as the use of an IQ score to deduce a person's fitness to parent,
and testimony based on Freud's empirically unsupportable psychological theory of
parenting. Because of the importance of the child-parent relationship, it is
appropriate for judges to take a more active role in determining the admissibility of
expert testimony by taking into account the factors in Daubert, which considers the
accuracy of the expert's methodology rather than simply deferring to the "general
acceptance" of the scientific community. Rule 702 of the Federal Rules of
Evidence, which incorporates the Daubert test, should be adopted by the Illinois
legislature to ensure that parents cannot lose custody of their child without full due
process of the law.

John C. Duncan, Jr., The Ultimate Best Interest of the Child Enures from Parental
Reinforcement: The Journey to Family Integrity, 83 NEB. L. REV. 1240 (2005).

This article addresses the recognized "decline" in children's basic values and
morals, and proposes a new legislative solution in the form of a proposed bill to
preserve the right of family integrity. While protection of children's rights is an
important interest, the legislature should view parental rights as the Supreme Court
often has, and concede the child's legal dependence on the parent. In light of the
broad reaching children's rights which currently exist, parents no longer have a
chance to exercise their own fundamental rights. The article surveys the historical
and legal status of parents and children, explains the expansion in children's rights
and the corresponding reduction in parental rights, and suggests that current
legislature and policy do not appreciate the merits of an autonomous family unit
capable of making its own decisions. After reviewing the arguments for and
against a parental rights resurrection, and comparing current and past parental
rights, the author ultimately concludes that preserving family integrity means doing
what is in the best interest of both of the parents as well as the children.
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Ira Mark Ellman, Fudging Failure: The Economic Analysis Used to Construct
Child Support Guidelines, U. CHI. LEGAL F. 167 (2004).

Each state is required by federal law to have guidelines determining child
support awards. Every four years, states must re-evaluate the guidelines to ensure
that the awards are consistent and appropriate as related to the present economic
conditions. This article is an analysis of the standard revision process conducted in
most states, which utilizes a "continuity-of-marginal-expenditure" model. The
author claims that this model fails to comply with the dual policy goal of protecting
the welfare of the child as well as treating both parents fairly in the allocation of
economic responsibility. Additionally, the model is tremendously faulty because it
relies upon compromised data, and derives from an economic tool that has been
criticized as unsound by economists. Ultimately, the author concludes that this
model is inadequate and recommends the creation of a more sufficient revision
process.

A. Felecia Epps, Unacceptable Collateral Damage: The Danger of Probation
Conditions Restricting the Right to Have Children, 38 CREIGHTON L. REv. 611
(2005).

This article focuses on the problem of probation terms that impinge on the
constitutionally protected right to procreate. The author surveys several cases, and
discusses the limitations that are inherent in probation sentences, as well as the
standards that should apply when limiting a constitutionally-protected right-a
compelling state interest and a narrowly defined remedy. The article also examines
other cases in which courts have sought to restrict the right to procreate, and
distinguishes two methods that the courts have used to deal with the issue. First,
under heightened scrutiny, limitations on procreation are acceptable only if there is
no other alternative and as long as the remedy is reasonably related to the crime.
Second, heightened scrutiny is disregarded and the courts focus on the goal of the
remedy and the protection of the victim. The author concludes that allowing courts
to limit the right of procreation through the terms of probation will be detrimental
to society because it will require judges to designate who is worthy of being a
parent-a role that judges should not have-and raises the specter of a class-based
penalty that is illustrated in previous cases involving forced, sterilization of
society's disfavored groups, i.e., the mentally ill, the homeless, etc. Moreover, the
author argues that such restrictions are unnecessary when there are viable
alternatives that would address the problem.

[Vol. 12:733
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Martha Albertson Fineman, Progress and Progression in Family Law, 2004 U. CHI.

LEGAL F. 1 (2004).

Throughout history, the term "family" includes simply the husband, wife, and
biological children; however, in the most recent census, these nuclear families
represent less than one-quarter of the family units. The changes in the family unit
have not spurred adaptation in the law. In fact, quite the opposite has occurred.
The author suggests that conservative and religious politicians have dangled the
institution of marriage as the cure-all for the ills affecting young people today.
Instead of asking how to "fix" marriages, the author argues, lawmakers should ask
how society can support and nurture these new forms of caring relationships. The
article also explores the idea that the traditional family has been greatly affected by
three on-going revolutions: the gender equality revolution; the no-fault divorce
revolution; and the sexual revolution. The author concludes that while the gender
equality revolution has been successful and has enjoyed widespread support, the
other revolutions have struggled.

Carolyn J. Frantz, The Public and Private Faces if Family Law: Should The Rules
of Marital Property Be Normative?, 2004 U. CHI. LEGAL F. 265 (2004).

This article presents various viewpoints regarding the proper role of
normative values in marital property law. While marital property only becomes a
legal issue at divorce, the author suggests that marital property law plays a small
but important role in individuals' conception of the institution of marriage itself
Normative values influence state divorce law, and courts may promote different
values about the institution of marriage by enabling parties to reach the agreement
that they would reach in a world without transaction costs and other contracting
difficulties, or the court may act more paternalistically and encourage spouses to
reach an agreement that reflects the court's understanding of their own welfare.
The choice to use one approach as opposed to another will have a significant
impact on the extent to which gender equality and long-term commitment are
valued and promoted in the institution of marriage, and the rules that the court
crafts may take into account externalities, such as the interests of third parties and
future spouses. The author presents a critique of normativity in marital property
law, and suggests that the debate about the proper role of the state in defining
marital property is shaped by the current controversy regarding the right to marry,
and specifically, the right to same-sex marriage. Ultimately, the author posits that
the question of what the state should do about marital property is an issue about
whether the personal or the governmental interest ought to control, or whether there
is some way of accommodating both of them simultaneously.
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John Dewitt Gregory, Redefining the Family: Undermining the Family, 2004 U.
CHI. LEGAL F. 381 (2004).

Recent American history has seen a push towards redefinition of the family.
Many members of legal academia believe that the family, as traditionally defined,
is an anachronistic definition that is not consistent with the views of present-day
society. The author argues that newly-proposed definitions of the family oppose
traditional views as well as legal precedent, specifically Supreme Court decisions
protecting the autonomy of the traditional family. The author presents evidence of
a conscious effort by the Supreme Court, throughout the twentieth century and into
this century, to uphold the autonomy of the traditional family and parental
authority. In conclusion, the author believes that redefinition of the family
threatens the constitutional liberty interests of parents and children, and contradicts
the precedent set by the Supreme Court.

Brian C. Hill, The State's Burden of Proof at the Best Interests Stage of a
Termination of Parental Rights, 2004 U. CHI. LEGAL F. 557 (2004).

Parental rights termination proceedings present issues regarding the
fundamental interests of both children and their parents, and must be dealt with
using a standard that will mitigate erroneous decisions. In such proceedings, the
state has a vested interest to protect the welfare of the child, and consequently,
must diligently seek the appropriate standards that will ensure a balance between
the welfare of the child and the parent-child relationship. As stated by the Supreme
Court, in order to serve the best interest of the child, it is essential that the state
show that the parents are unfit before a determination may be made. Termination
proceedings are divided into two stages: an initial "unfitness stage" and a
subsequent "best interest stage." The article focuses on the Supreme Court case
Santosky v. Kramer to discuss the standard of proof necessary to make a
termination decision that is in compliance with the Due Process Clause and the
Fourteenth Amendment. The author explains that the Court identified two
categories of private interests that are at stake in these proceedings: the
fundamental interest of a parent to care and maintain custody of his or her child,
and the parent's joint interest with his or her child to prevent erroneous termination.
Given the intertwined dual interests, the author explores the numerous arguments
often made to determine the appropriate standard of proof, and concludes that due
to the variety of interests the child has at stake, the necessary standard of proof
must be clear and convincing evidence.
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Melanie B. Jacobs, Applying Intent-Based Parentage Principles to Nonlegal
Lesbian Coparents, 25 N. ILL. U. L. REV. 433 (2005).

Even though scholars and courts have started to recognize the notion of
functional parenthood-as opposed to biological parenthood-as an alternative
means for establishing parenthood to preserve visitation rights, courts have yet to
apply functional parenthood to legalize the parent-child relationship itself. The
author advocates adhering to the Uniform Parentage Act's ("UPA")
acknowledgment that a mother-child relationship may be established by birth,
adoption, or an adjudication of the woman's maternity. Specifically, methods of
maternity adjudication, such as functional parenthood provided by the UPA, may
be utilized in order to establish legal parenthood for a lesbian co-parent. However,
the reluctance of the courts to make two same-sex individuals legal co-parents have
resulted in the misapplication of the intent-based parent standard, which was
originally formulated in assisted reproduction cases to choose between two people
vying for the same parental role, and which refused to grant legal parental status to
two mothers. Thus, the author concludes that the intention doctrine should be
expanded to serve as either a means to legalize a parental relationship immediately
after birth, or as a part of the greater functional parent analysis.

Christopher D. Jozwiak, Lofton v. Secretary of the Department of Children &
Family Services: Florida's Gay Adoption Ban under Irrational Equal Protection
Analysis, 23 LAW & INEQ. 407 (2005).

Florida is the only state that categorically disqualifies single gay men and
lesbians from adopting children but allows single straight men and women to adopt.
This practice was challenged as a violation of substantive due process in the case of
Lofton v. Secretary of the Department of Children & Family Services, but the
challenge failed in federal district court and on appeal to the Eleventh Circuit, and
was ultimately denied certiorari by the Supreme Court. The author argues that the
Lofton court incorrectly decided this case because the denial of rights to gays and
lesbians seeking to adopt children violated the Equal Protection Clause because of
the disparate treatment of homosexual and heterosexual individuals, the irrational
difference between including homosexuals in the foster care system and excluding
them from the adoption program, as well as the focus of the law on status as
opposed to conduct. By finding the Florida adoption ban constitutional, the court
has committed inexcusable errors which ultimately harm the Florida children who
are denied care permanent care by homosexual adoptive parents.
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Heather Farm Latham, Desperately Clinging to the Cleavers: What Family Law
Courts Are Doing about Homosexual Parents, and What Some Are Refusing to See,
29 LAW & PSYCHOL. REV. 223 (2005).

This article discusses the problem of growing pains in American courts,
focusing on the courts' lag in responding to changes in the demographics of the
contemporary American family, a notable number of which are now comprised of
same-sex parents. In particular, custody cases where gay parents are parties
continue to vex the courts. The author argues that both considerations of biology
and the non-recognition of gay marriage under most state laws create great
obstacles for gay parents and prospective gay parents in their assertion of parental
rights. The author points to the courts' adherence to three rules that generally
dismisses the commitment of homosexual couples as parents: (1) the per se rule
that establishes a rebuttable presumption that homosexuals are unfit for parenthood;
(2) the rebuttable presumption that permits courts to assume that gay parenting runs
contrary to the best interests of the child; and (3) the friendlier "nexus test" that
requires the demonstration that the parent's homosexuality will impose an adverse
impact upon child. The author uses scientific data to attack arguments that
exposure to homosexual parents adversely influences the development of a child's
sexual preference and gender identity, as well as causes physical and physiological
harm to a child. The author concludes that although progress may be seen in some
courts, the baby steps are far from accommodating the growing presence of gay
parents, especially considering their permanent place in society. Therefore, the
author proposes that based on the best interests of the child standard, courts should
dispose of their assumptions and prejudice against gay marriage, and work to
increase the maintenance and protection of relationships between all children and
the people they recognize as their parents.

Cynthia R. Mabry, Who Is the Baby's Daddy (And Why Is It Important For the
Child to Know)?, 34 U. BALT. L. REv. 211 (2004).

Children raised by single mothers need male role models in their lives,
particularly their fathers, if possible. It is important that courts deciding custody
disputes consider placements in the most positive environment possible for the
child, even if such an environment is not ideal for the "natural parents." While
there are a myriad of reasons that mothers do not inform their children of the
father's true identity, including some legal barriers, experts agree that contact with
the father is vitally important. Discussing various reasons that fathers are so
important in their children's life, the article discusses the importance of African-
American fathers teaching their children about racism and how to cope with it in
society. Children suffer when they do not know the identity of their father, and so
long as revealing the identity of the father is not harmful to the child, a mother
should not conceal the father's identity.
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Ellen Marrus, Fostering Family Ties: The State as Maker and Breaker of Kinship
Relationships, U. CHI. LEGAL F. 319 (2004).

This article focuses on the state's responsibility in adoption proceedings and
in the placement of children into foster homes. The author asserts that the familial
and sibling relationship is one of fundamental importance and is often ignored by
states when making placement and visitation determinations. Furthermore, abused,
abandoned, and neglected children are already heavily traumatized, and splitting or
severing their family ties only adds additional trauma. The author analyzes how
states currently make determinations in foster care, adoption, and visitation
scenarios, and maintains that concern for the best interests of the child should be
the overriding principle in making those determinations. The author proposes that
unless a placement is harmful to one or more of the children, it should be a priority
of the state to ensure that siblings are placed together. Otherwise, it leads to the re-
creation or termination of family ties that is often detrimental to the children.

Marygold S. Melli, The American Law Institute Principles of Family Dissolution,
The Approximate Rule and Shared-Parenting, 25 N. ILL. U. L. REv. 347 (2005).

The American Law Institute ("ALI") published The Principles of Family
Dissolution to recommend certain "best practices" in family law that focused on the
issues of child custody and post-divorce living arrangements. First, for parents
negotiating custodial agreements, the ALI recommends dividing the concepts of
custody into parental decision-making and residential arrangements. The AL
advocates that parents agree on joint decision-making "as a whole," even if it
means that one parent will be the sole decision-maker in some areas of the child's
life. Further, the ALI sets forth the "approximation rule" for families that cannot
reach an agreement-that is, the court will allocate custody proportionally, based
on the time that each parent spent with the child during the marriage. Recognizing
that ALI's approximation rule will increase the incidence of shared parenting, the
author suggests that the ALI should provide information from research related to
shared parenting, and specifically, in the following areas: (1) effects of shared
parenting on children; (2) patterns of time-sharing by divorced parents to give
newly-divorced parents guidance on which arrangements work the best; (3) dangers
of domestic violence in shared parenting; and (4) effects on child support in shared
parenting arrangements.

David D. Meyer, The Public Face of Family Law, 2004 U. CHI. LEGAL F. 453
(2004).

Lawrence v. Texas, a Supreme Court case that struck down Texas's anti-
sodomy law, is an important decision that has differing implications depending on
how broadly or narrowly it is read. Writing for the majority, Justice Kennedy does
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not define sodomy as a fundamental right, but instead focuses on the country's
social attitude in determining the legitimacy of the claim to constitutional
protection. If read too broadly, the Lawrence decision has the potential to
undermine society's capability to encourage what the populace perceives as a
"normal" family life. The author argues that Lawrence is best interpreted as
expanding the boundaries of the right to privacy in accord with the public's
expanding conception of what constitutes a family. Accordingly, the author
suggests that constitutional protection in cases involving family values should be
based on society's current attitudes because it encourages debate about family
values. The results will therefore be more democratic, giving courts a more secure
foundation for judicial intervention.

Steven N. Peskind, Determining the Undeterminable: The Best Interest of the Child
Standard as an Imperfect but Necessary Guidepost to Determine Child Custody, 25
N. ILL. U. L. REv. 449 (2005).

The determination of custody disputes has evolved over time, from specific
standards favoring a particular sex to more discretionary standards focusing on the
best interest of the child. While the best interest of the child standard is criticized
as being unjust, and for being indeterminate, unpredictable, and impossible to
adjudicate and unjust, it remains the most viable standard. Alternative standards,
including sex-based standards, primary caretaker preferences, and the least
detrimental alternative standard, possess inherent flaws. Thus, the author
recommends practical improvements to enhance the effectiveness of the best
interest of the child standard. Feasible improvements include expedited litigation,
less reliance on expert testimony, better appellate review, and enhanced trial skills
of practitioners and jurists.

Nancy D. Polikoff, Making Marriage Matter Less: The ALI Domestic Partner
Principles Are One Step in the Right Direction, 2004 U. CHI. LEGAL F. 353 (2004).

The American Law Institute ("ALI") published the Principles of the Law of
Family Dissolution ("Principles") based on a twelve-year study to address family
policy within the United States. The Principles create a set of rules designed to
address custodial responsibility for children, child support, spousal support, and
division of property that extends to both marital couples and couples who are
considered domestic partners. The Principles help affirm the recognition that
marriage should not have an elevated status above other relationships. This article
discusses the definition and necessary qualifications to be considered a domestic
partner pursuant to the Principles; it also addresses the arguments for the inclusion
of domestic partners' rights as equal to those of married couples. In conclusion, the
author advocates that the U.S. should follow the Canada's law and treat equally and

[Vol. 12:733



2006] ANNOTATED LEGAL BIBLIOGRAPHY ON GENDER 751

afford the same economic benefits to married and unmarried couples that
cohabitate for an explicit period of time.

Sarah Ramsey, Fixing Foster Care or Reducing Child Poverty: The Pew
Commission Recommendations and the Transracial Adoption Debate, 66 MONT. L.
REv. 21 (2005).

Recommendations of the Pew Commission on Children in Foster Care
("Commission") provide ways to improve the foster care system. One such method
is improving the information gathering and analysis systems used by the courts, as
well as the methods used to evaluate the effectiveness of the foster care system in
general. The author agrees with the recommendations, but focuses on the concern
that forms the basis of success in foster care. One concern is that the foster care
system already contains too many children and a more efficient system would focus
on increasing the standard of living of lower income families from where most of
the children originate. The recommendations do not help solve the trans-racial
adoption debate, which pits opponents of trans-racial adoption, who argue that such
adoption is detrimental to the children because it harms their self-esteem and their
ability to cope in a racist society, against supporters, who feel any adoption is
superior to permanent placement in foster care. The author concludes by noting
that a complete adoption of the Commission's recommendations will not solve all
the ills of the foster system because it will not resolve the trans-racial adoption
problem.

Angela Rohman Russo, Costs in Child Custody Actions and the Question of
Dischargeability, 2004 U. CHI. LEGAL F. 593 (2004).

This comment deals with whether the costs of child support may be
discharged in bankruptcy hearings. The author discusses section 523(A)(5) of the
bankruptcy code and the circuit split as related to whether costs of child custody
hearings are considered non-dischargeable. The split by the Eighth Circuit,
however, may be reconciled with the majority opinion by employing several
different theories. The author argues that the issue of dischargeability is one of
law, and the courts are wasting precious time and stirring up inconsistencies by
deciding it on a case-by-case basis. The author concludes that as interpreted by
bankruptcy law, child custody costs should be considered support as a matter of
law.
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Elizabeth S. Scott, Marriage, Cohabitation and Collective Responsibility for
Dependency, 2004 U. CHI. LEGAL F. 225 (2004).

With climbing divorce rates and the growing popularity of informal unions,
lawmakers have faced new challenges when dealing with the foundations of family
law. Along with the institution of formal marriage comes a privileged legal status
that affords couples substantial governmental protection and benefits. This article
inquires as to whether the institution deserves the special legal status that it is
rewarded, given the falling success rate of marriage. The author raises several
contrasting views-some that support expanding family law to include
cohabitation, and other more conservative views that defend traditional marriage.
The author explains the underpinnings of her argument as one based on the
functional elements of traditional marriage. Lawmakers should treat formal
marriages as privileged, not because the institution is morally superior, as some
might suggest, but rather because marriage is still a relatively stable union and the
process of formal registration provides a way to clearly define financial rights and
obligations between the parties. Financial obligations are often uncertain; the
courts are often called upon to elucidate ambiguities as to the mutual understanding
of contractual obligations between parties. This is particularly true in informal
relationships, even if the long-term relationships have many marriage-like qualities.
As a potential remedy to these problems, the author discusses the A.L.I. Domestic
Partnership Principles, which offer courts a clear standard to evaluate disputes
between partners seeking to dissolve informal unions. However, even with such
measures in place, the author's concern about the potential for legal woes still leads
her to advocate for formal marriage as the preferred institution.

Roger W. Shuy, Children, Language and the Law, 66 MONT. L. REv. 61 (2005).

In the past twenty-five years, both linguists and lawyers have looked to each
other to provide answers to puzzling questions within their respective fields of
study. For example, linguistics is extremely important when law enforcement and
prosecutors seek information from a child regarding sexual abuse. The interview of
the child is essential in discovering what happened to the child; further, the
interview will serve an evidentiary function at trial. In recent years, investigative
interviews conducted by law enforcement have been replaced by therapeutic
interviews conducted by child protection teams, which usually consist of social
workers and child psychologists. The author points out that therapeutic interview
tactics may create problems at trial. For example, an interviewer may state to the
child that "we're not going to let him do that to you anymore," such statement aims
to accuse rather than to inquire information. Interviews of children are challenging
because of linguistic problems, such as the child's understanding of prepositions
and the extent of the child's vocabulary. The author proffers five guidelines for
interviewing children: making a record of all interviews, conducting investigative
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rather than therapeutic interviews, allowing the child tell his or her own story
before asking specific questions, observing language signals that may suggest that
the child has been coached, and using available knowledge about the child's
language development skills.

Desiree Sierens, Protecting the Parent-Child Relationship: The Need for Illinois
Courts to Extend Standing to Non-Biological Parents in Regard to Visitation
Proceedings, 25 N. ILL. U. L. REV. 483 (2005).

Current Illinois law does not give a non-biological parent standing to seek
visitation. Despite the absence of state statutes that grant non-biological parents
standing, many state courts have granted standing if it is in the child's best interest
to maintain contact with the non-biological parents. For example, California grants
standing by reading its family statute as gender-neutral. Illinois law gives standing
to stepparents seeking visitation, and allows adoption for same-sex couples. It
follows that Illinois should grant standing to a non-biological parent in a same-sex
relationship to seek visitation, as it does to a stepparent. The author advocates for
Illinois to extend standing to non-biological parents pursuant to a showing of
parent-like relationships with the child. In a time of increasing non-traditional
relationships, the author encourages courts to fill the void left by "slow-acting
legislatures" regarding the issue of giving standing to non-biological parents to
obtain visitation rights to see their children.

Martin Ventrell, The Practice of Law for Children, 66 MONT. L. REv. 1 (2005).

Legal proceedings involving children have increased significantly, and there
is a great unmet need for legal representation for children. Children often end up
unrepresented and thus do not fare well in legal proceedings. However, the view
that children are not entitled to traditional legal counsel is shifting to one that
recognizes children as "rights-based citizens." Consequently, the practice of
children's law has expanded, as evident through its increasing presence in law
school curricula, federal legislation, federal government projects, and recognition
by the American Bar Association as an area in which one may be certified. There
has also been an increase in attorneys and law firms that practice children's law.

Amy D. Wills, Neonaticide: The Necessity of Syndrome Evidence When Safe
Haven Legislation Falls Short, 77 TEMP. L. REv. 1001 (2004).

Neonaticide is the murder of a newborn child within the first twenty-four
hours of its life. Most people are deeply puzzled by the reasons mothers would
ever resort to killing their own newborn baby. The author suggests that many such
mothers suffer from "neonaticide syndrome." This syndrome results when a
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women is in complete denial of her pregnancy up until, and through, labor; and
upon the realization that she has just given birth to a baby that she never
consciously accepted, the mother panics and kills the baby. "Safe Haven"
legislation has been passed by some states in an effort to create a reasonable
alternative to neonaticide. The legislation allows a mother to drop off her newborn
baby at a "safe haven destination" without fear of facing criminal charges.
However, the author suggests that logistical problems with safe haven legislation,
such as privacy issues, lack of transportation, and fear of parental notification,
reduce its actual effectiveness at curbing the rates of neonaticide. Therefore, to
combat neonaticide, the author argues that courts should allow admission of
evidence of "neonaticide syndrome" at trials involving these mothers to ensure that
they are treated fairly by the criminal justice system.

Barbara Bennett Woodhouse, Reframing the Debate about the Socialization of
Children: An Environmentalist Paradigm, 2004 U. CHI. LEGAL F. 85 (2004).

With the increasing domination of mass-media marketing, children are being
socialized by pop culture. In this article, the author examines the ecology of
children's development and the imprint of mass-media upon their development.
The author asserts that mass-media is diminishing parental influence and is toxic to
children's development and socialization. The author proposes that an ecological
analysis uncovers the negative effect of mass-media upon children's development
and stresses that increased regulation of children's television programming is
necessary to abate this problem. Furthermore, the author argues that the call to
increase regulation of children's television programming is a result of adults also
being subjected to mass-media influence beyond their scope of control.

Abigail Zigman, Comment, In Re Adoption of Gustavo G., 49 N.Y.L. SCH. L. REv.
1243 (2004-2005).

The author comments on a recent decision by the New York Appellate
Division, First Department, which held that there was no conflict of interest where
a law firm represents a foster care agency in terminating the parental rights of a
child under the care of the agency, and then represents a person seeking to adopt
the child. The author argues that this dual representation gives rise to the
opportunity for impropriety where the law firm may choose to acquiesce to a foster
agency's recommendation of an adoptive parent even if it is not in the child's best
interests. Further, this gives rise to concerns about the confidentiality of
prospective adoptive parents where the parent may tell an attorney more than they
are required to disclose to an adoption agency. The author argues that not only
should law firms avoid the potential for impropriety, but the appearance of
impropriety itself.
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GENDER IDENTITY

Nikolas Adreopoulos, Criminal Law-Kosilek v. Maloney: In Prison While
Imprisoned in the Body of the Opposite Sex: Examining the Issue of "Cruel and
Unusual Punishment'" Presented by An Incarcerated Transsexual, 27 W. NEW ENG.
L. REv. 219 (2005).

Focusing on the recent First Circuit decision, Kosilek v. Maloney, the author
discusses the treatment of prisoners experiencing intense Gender Identity Disorder
("GID"). In Kosilek, a prisoner with GID brought an action against his warden to
assert his Eighth Amendment right to medical care; however, the court dismissed
the case, finding that the warden's actions regarding Kosilek's disorder were not
the result of "deliberate indifference." After a synopsis of Eighth Amendment
"cruel and unusual punishment" jurisprudence and an examination of the deliberate
indifference standard, the author discusses earlier cases brought by prisoners
suffering from GID. The author argues that Kosilek provides not only a thorough
analysis of Eighth Amendment jurisprudence regarding the incarceration of
transsexuals, but also guidance for prison administrators as to the proper treatment
of prisoners with GID to prevent any possible cruel or unusual punishment. The
case serves as a model for future actions brought by prisoners with GID, both
inside and outside of the First Circuit.

Dylan Vade, Expanding Gender and Expanding the Law: Toward a Social and
Legal Conceptualization of Gender that is More Inclusive of Transgender People,
11 MICH. J. GENDER & L. 253 (2005).

Transgender people face discrimination in their social, work, and living
environments on a daily basis, and are frequently the targets of hate crimes.
Further, they are often misrepresented in the law, which may hurt their legal rights.
People are transgendered in a variety of different ways: by their sexuality; by
conforming with or defying gender stereotypes; or by choosing whether to have
their genitalia surgically altered. Accordingly, the author argues for a non-linear
view of gender that will encompass all people in a "gender galaxy" of gender
choices, rather than the common and legally-reflected binary view of gender, which
does not accurately or sufficiently acknowledge the existence of transgendered
people who do not fit into that scheme. Moreover, the legal and medical insistence
of a distinction between sex and gender as the social overlay of biological sex also
perpetuates the discriminatory effects of current laws, policies, and social customs.
After a brief overview of the examples of legal treatment of transgendered people,
the author suggests a number of ways to more accurately and properly represent
them in the law, such as ending the use of the gender-sex distinction, discarding the
binary structure of sex distinction or gender norms, and educating lawmakers and
practitioners about transgendered issues.
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HEALTH

Carrie Fisher & Thomas G. Keens, "Contemporary Issues in Children's Health
Participation of Children in Research, 26 WHITTIER L. REV. 823 (2005).

As children are a vulnerable class, greater protections must be put in place to
protect them from being exploited as subjects of medical research. The
participation of children in research is required because certain diseases target
children and the results of the research can be beneficial to them. Historically,
children have been viewed as property and their consent to participate in medical
research was unnecessary. In the last hundred years, changing attitudes about
children have resulted in greater protections to ensure their protection from
exploitation. The author believes that consent may be granted by the parents, but in
cases where children are old enough to assent on their own, their consent is
imperative. Even where the medical research benefits children as a class, the
author argues that it is necessary to find a proper balance between risk and benefits
to ensure the protection of the individual research subject.

Lisa Smith & Bryan A. Liang, Childhood Obesity: A Public Health Problem
Requiring a Policy Solution, 9 MICH. ST. J. MED. & LAW 37 (2005).

Obesity is a continuously growing health problem in the United States, now
rivaling tobacco in terms of attributed deaths per year. Due to cultural influences,
lack of food choice, and lack of education, children are especially vulnerable to
obesity. The author presents evidence that reveals that the lifestyle, and more
specifically the eating habits, of American children has resulted in an astonishing
increase in the number of obese children compared to that of just ten years ago.
The author posits that this increase in childhood obesity may be attributed to a
plethora of factors: reduced exercise by children, an increase in families eating
outside of the home, television advertisements targeting children, and an abundance
of unhealthy food options in school where children eat, on average, two meals a
day. Unless major cultural, educational and attitudinal changes are made in
conjunction with government regulation of the food industry and schools, the
author predicts that the economic and physical costs of the current eating habits of
children may have crippling effects on the future of our society.

Jessica Meyer, Obesity Harassment in School: Simply "Teasing" Our Way to
Unfettered Obesity Discrimination and Stripping Away the Right to Education, 23
LAW & INEQ. 429 (2005).

Obesity is a continually growing problem amongst American children. With
the increase in obesity comes an increase in the number of obese children who are
harassed at school by their peers. According to the author, this type of harassment
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results in obese children having to forfeit much of their educational experience. To
prevent this problem, the author believes that states should enact legislation
protecting obese children from harassment and discrimination just as Title IX
protects children from sexual harassment at the federal level. Furthermore, the
author suggests that this proposed legislation should provide for a private right of
action for those children whose education has been affected by the harassment. In
the author's view, the harassment and discrimination targeting obese children is
equally as problematic as sexual harassment and discrimination against the
disabled.

HISTORY & CULTURE

Phil C.W. Chan, The Gay Age of Consent in Hong Kong, 15 CRIM. L.F. 273 (2004).

The purpose of this article is to examine homosexuality as it pertains to
criminal law in Hong Kong, a place that is traditionally hostile to homosexuals in
both public and legal support. In 1991, Hong Kong passed legislation that legally
recognized homosexuality for the first time; however, this legislation allowed
buggery or sodomy only between individuals of twenty-one years or older, and
included the possibility of life imprisonment if practiced with someone under
twenty-one. The reason for this age limitation in the sodomy laws reflects the
government's desire to keep younger, more impressionable minds from being
unnecessarily convinced that they are homosexual. Examples from the case law of
the United States and Canada show that such reasoning originates from prejudice,
and notes that the age limitation will lead to inadequate education about
homosexuality and the possible reluctance of HIV-infected parties to report their
condition if they are under twenty-one. The author contends that homosexuals
encounter tremendous discrimination in Hong Kong as compared to that of other
groups. The new legislation, while a laudable first step in favor of homosexual
rights, is still an example of this prejudice.

Linda D. Elrod & Robert G. Spector, A Review of the Year in Family Law: "Same-
Sex" Marriage Issue Dominates Headlines, 38 FAM. L. Q. 777 (2005).

This article reviews legal developments in family law throughout the 2003-
2004 reporting year by examining both federal and state cases as well as
Congressional and state legislative enactments. While areas such as premarital
agreements, property, and tort issues tend to be predictable, other areas such as
assisted reproduction, entry into marriage, and relocation are confronting a wide
variety of approaches from state to state. The same-sex marriage debate dominated
this area of the law; led by the Massachusetts Supreme Court case, Goodridge v.
Dep't of Pub. Health, which held that the state ban on same-sex marriage was
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unconstitutional. Additionally, San Francisco's mayor performed same-sex
marriages that were subsequently voided by the California Supreme Court. The
article refers to cases in Arizona and New Jersey, which held that same-sex
marriage is unconstitutional, but a New York trial court ruled on the opposite end
of the spectrum and prevented a criminal investigation against a mayor who
performed same-sex marriages.

Robert P. George, What's Sex Got To Do With It? Marriage, Morality, and
Rationality, 49 AM. J. JURS. 63 (2004).

The author argues that marriage as an institution is declining in the United
States because easy divorce and public acceptance of sex outside the marriage do
not protect it as an institution. The lack of protection of marriage results in a
society of people unable to sustain a traditional marriage. The article discusses
various philosophies of marriage and fidelity, and concludes that marriage is not, at
its foundation, a sexual relationship but rather a domestic partnership. The
institution of marriage should be preserved because it is not only the foundation of
public life, but also results in more efficient child-rearing, and the pooling of
resources within a family. The author proposes that a lasting marriage may only be
reliably expected where the parties who decide to marry have a strong
understanding of it as an institution. Legal and cultural institutions of society must
ensure that people have this understanding.

Katherine A. Hermes, Book Review, THE HANGING OF EPHRAIM WHEELER: A

STORY OF RAPE, INCEST AND JUSTICE IN EARLY AMERICA, 23 LAW & HIST. REV.

466 (2005).

This article reviews the book The Hanging of Ephraim Wheeler: A Story of
Rape, Incest and Justice in Early America by Irene Quenzler Brown and Richard
D. Brown. The book focused on the death penalty trial of a man accused of raping
his daughter. The reviewer noted that the structure of the narrative makes this book
less compelling than it could be, but that the psychological analysis is well-
reasoned and insightful. The reviewer also found that the book contributes to the
understanding of the social dynamics and personal struggles of people in New
England at the beginning of the nineteenth century, and creates a vivid portrait of a
frontier atmosphere evolving through changing ideals, which shows the reader
social realities detached from other histories.
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Laura S. Jensen, Book Review, PUBLIC PENSIONS: GENDER AND CIVIC SERVICE IN

THE STATES, 1850-1937, 23 LAW & HIST. REV. 477 (2005).

This review summarizes and critiques Public Pensions: Gender and Civic

Service in the United States, 1850-1937, by Susan M. Sterett. Sterett traces the

legal history of early social welfare policy, which she asserts began on the local
level in the mid-nineteenth century. In addition to providing a general history of
the legal underpinnings of pensions in America, Sterett also focused on women's
place in this history, particularly as survivors of soldiers and as civil servants. The
reviewer notes that the book is well-researched, and that the arguments as to the
legal underpinnings of social welfare programs are persuasive and insightful.

However, the reviewer also states that the book's gender analysis could have been
more explicit, and that the book would have been improved had it drawn more
connections between state-level social policy decisions and federal level debates.

Neil Margolies, The Unbearable "Lite "ness of History: American Sodomy Laws
from Bowers to Lawrence and the Ramifications of Announcing a New Past, 32
FORDHAM URB. L. J. 355 (2005).

This comment analyzes the evolution of the legal debate over sodomy laws in

the United States by highlighting the uncertainty of historical accounts. The
Bowers decision, in the context of a methodological analysis introduced by Martin
S. Flaherty known as History "Lite," shows that the majority opinion relied on a

selective reading of the past. The amicus briefs submitted on behalf of the
petitioner and respondent in the Lawrence decision show that the "brute facts" of
history may be interpreted with two completely different meanings. Each brief
used the same historical facts to its advantage, and put into context rising policy

concerns, which resulted in a more comprehensive presentation of information for
the Court. The author argues for a reappraisal of the use of historical
interpretations in judicial decision-making because of the malleable nature of
historical facts, and the danger of hidden agendas.

Victor Romero, Asians, Gay Marriage, and Immigration: Family Unification at a
Crossroads, 15 IND. INT'L & CoMP. L. REV. 337 (2005).

This article explores the coexistence of both conservative, traditional family
values and a strong commitment to family unification within the Asian Pacific

American ("APA") community, and describes the dilemma that same-sex, bi-
national unions place on these concurrent values. The author observes that while
APAs have long supported open immigration laws and other legislation that
enables unification of families, they have limited this support to a traditional
definition of marriage. The author describes differences in Eastern and Western
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notions of family and individuality and the history of immigration practices in
America, including both the particular discrimination that Asians historically faced
as well as current discriminatory practices against gay and lesbian foreigners. The
prevalence of bi-national same-sex couples and Asian same-sex partners of bi-
national couples in America suggests the wide impact of new immigration laws.
Finally, the author advocates a reevaluation by the APA community of its
traditional opposition to same-sex relationships in light of its simultaneous
commitment to family unification and equal rights for Asian immigrants.

IMMIGRATION

Susan L. Brady, Female Troubles: The Plight of Foreign Household Workers
Pursuing Lawful Permanent Residency through Employment-Based Immigration,
27 Hous. J. INT'L L. 609 (2005).

This article addresses the difficulties that foreign household workers face
while attempting to obtain both temporary and permanent residency, including
issues related to obtaining a visa. As a solution, the author proposes restoring
Section 245(i) of the Immigration and Naturalization Act, and allowing some
foreign household workers the opportunity for lawful permanent residency. The
current immigration policies pose often insurmountable obstacles to household
workers, who are mainly women. The author notes the importance of protecting
the interests of U.S. workers and the individual U.S. employers. In the end, both
the U.S. working mother and the foreign household worker must push for new
legislation.

Blythe Wygonik, Refocus on the Family: Exploring the Complications in Granting
the Family Immigration Benefit to Gay and Lesbian United States Citizens, 45
SANTA CLARA L. R.Ev. 493 (2005).

The Immigration and Nationality Act ("INA") denies family-based
sponsorship to same-sex multi-national partners, and consequently leads many such
couples to emigrate to Canada where laws are more relaxed. The increase in gay
and lesbian immigration rights has been slow, and although family unity is the
purpose of the family sponsorship immigration policy, the narrow definition of
"family" is out of touch with the reality of an evolving family dynamic.
Historically, the problem is aggravated by Supreme Court deference to
Congressional immigration laws, to the social views implicit in the exclusion of
same-sex partners from the definition of "family," and to the Defense of Marriage
Act, which limits the expansion of gay and lesbian rights on a national level.
Recent advances, such as the proposed Permanent Partners Immigration Act, will
amend the INA to include "permanent partners" in the statutory definition of
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family. Several judicial opinions favored this approach, but they have been short-
lived due to the Adams v. Howerton decision, in which the Ninth Circuit returned to
definition of "spouse" as pertaining only to a relationship between a man and a
woman. While a direct challenge to Adams will be extremely risky, the author
concludes that more effort should be spent to broaden the definition of family in
order to ensure that multi-national same-sex partners may remain in the United
States.

INTERNATIONAL LAW & HUMAN RIGHTS

Ilene Cohn, U.N. Efforts to Promote Child-Conscious Peacemaking and
Peacekeeping: A Step Towards Improving the Lives of War-Affected Children, 20
OHIO ST. J. ON DisP. RESOL. 99 (2005).

As conflicts between nations fizzle and rebuilding initiatives step into the
forefront, the children of war-tom nations are too often forgotten in peace-building
efforts. The author voices her growing concern that children will suffer
disproportionately more from the harsh effects of war, and benefit
disproportionately less in times of peace. In recent years, the United Nations has
made strides to prioritize the concerns of children in all relevant peace-building
plans and budgets, as well as to acknowledge the importance of re-establishing
social services and reuniting children with their families. In 2001, the Under-
Secretary-General for Peacekeeping Operations created an interagency to develop
the Guidelines for the Integration of Child Protection in U.N. Peacemaking
Process, intended to assist U.N. mediators, negotiators, and heads of missions in the
field to incorporate child protection concerns at the peacekeeping stage. The author
further mentions Sierra Leone and Liberia as recent examples of nations that have
included children's rights concerns in peace negotiations and agreements. She also
recognizes that while general guidelines are essential to facilitate effective
peacekeeping efforts that cater to the children of war zones, she also acknowledges
the varying context of each region and the necessity for peacekeepers to adapt their
initiatives to best fit each unique situation. While the author concedes that it is too
soon to truly know whether these initiatives can sustain the adequate attention
necessary to make significant changes, she remains optimistic that such efforts will
benefit children born into these unfortunate circumstances.

Hollin K. Dickerson, Vindication Without Substance: Gender Recognition and the
Human Rights Act, 40 TEX. INT'L L.J. 807 (2005).

When the United Kingdom approved the Human Rights Act ("HRA") in
October 2000, it finally bridged the gap between the fundamental rights guaranteed
by U.K. national law and the European Convention on Human Rights ("ECHR").



762 CARDOZO JOURNAL OF LAW & GENDER

For the first time in U.K. history, the judiciary was allowed to declare an act of
Parliament incompatible with the ECHR. In evaluating the effectiveness of the
HRA, the author focuses on the transsexuals' rights cases, Goodwin v. United
Kingdom and Bellinger v. Bellinger. Transsexuals are often discriminated against
because they are unable to change official documents to reflect their sex change,
causing embarrassment in the workplace as well as in day-to-day transactions. In
Goodwin, the ECHR found that transsexuals have the right to equality and the right
to marry. The U.K. response was to give legal recognition to transsexuals if the
person can demonstrate that he or she had taken "steps towards living fully and
permanently in the gender acquired." However, the Bellinger case represented a
step backwards when the House of Lords declared that a transsexual's marriage
was invalid. Thus, the HRA has been inconsistent "due to the lack of a common
approach taken by the U.K. courts."

Rebecca L. Hillock, Establishing the Rights of Women Globally: Has the United
Nations Convention on the Elimination of All Forms of Discrimination Against
Women Made a Difference?, 12 TULSA J. COMP. & INT'L L. 481 (2005).

In an effort to extend the rights enshrined in the United Nations Declaration
of Human Rights to women, the United Nations adopted the Convention on the
Elimination of All Forms of Discrimination Against Women ("Convention"). The
author argues that the Convention failed to accomplish its goals because human
rights can only thrive in a democratic society, and illustrates this point by
comparing and contrasting the measures taken by the United States and Egypt in
response to the Convention. The author identifies the major obstacles to progress
in Egypt, such as the country's reservation in fully enforcing the Convention by
requiring that all laws be consistent with Sharia-the law of Islam, which is
Egypt's official religion-and the cultural hostility to challenging certain customs
relating to women, despite their discriminatory nature. The author praises the
United States, which has signed but not yet ratified the Convention, for the progress
it has made in women's rights, and ties this progress to the United States'
democratic political structure and the separation of church and state. Moreover, the
author is critical of the radical feminist approach of the Committee on the
Elimination of Discrimination Against Women-which was established by Article
17 of the Convention-and argues that the method adopted by the United States,
which the author characterizes as emphasizing and respecting women's right to
choose their own paths, as the superior approach.

Stacey Mathews, International Trafficking in Children: Will New U.S. Legislation
Provide an Ending to the Story?, 27 Hous. J. INT'L L. 649 (2005).

Sexual exploitation and trafficking of children is a global crisis. Prior
international efforts to curtail sex trafficking, which include treaties, conventions,
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and resolutions, have been generally unsuccessful. However, when used as a two-
pronged legislative tool, the Trafficking Victims Protection Act of 2000 ("TVPA")
and the Prosecutorial Remedies and Other Tools to end the Exploitation of
Children Today Act of 2003 ("PROTECT Act") may potentially reduce trafficking.
The author offers some additional suggestions to curb trafficking, such as
identifying and encouraging effective strategies, as well as providing victims civil
remedies.

Shefali Milczarek-Desai, (Re)Locating Other/Third World Women: An Alternative
Approach to Santa Clara Pueblo v. Martinez's Construction of Gender, Culture and
Identity, 13 UCLA WOMEN'S L.J. 235 (2005).

This article discusses the binary discourse of universalism versus relativism
of women's rights in international discourse and in the context of a case involving
domestic equal protection versus tribal sovereignty. The author discusses how this
binary forces women to choose between the identity of "woman" and "non-Western
other." Santa Clara Pueblo v. Martinez provides facts for this binary, where the
Court had to decide between a woman's equal protection claim to membership for
her children in the tribe, and the tribe's right to determine its own membership,
where both the district and appellate court tied the tribe's law to its cultural
authenticity-but with divergent results. The author suggests that the court should
have adopted a more interdisciplinary and situation-specific inquiry, and should
have focused on the benefits and consequences to each party for accepting or
rejecting the rule instead of searching for the universalistic "truth" of the role of
gender in the Santa Clara Pueblo culture.

Oliver Phillips, Comment, A Brief Introduction to the Relationship Between
Sexuality and Rights, 33 GA. J. INT'L & COMP. L. 451 (2005).

This article addresses the question of whether "sexual rights" are a legitimate
avenue of human rights work on par with other "fundamental" human rights. The
author explores the relationship between sexual relations and social power by
examining the phenomena of "coming out" and the British sexual experience in
Afghanistan, Kenya, and Southern Rhodesia. The author notes that the later cases
are unambiguously centered on sexual harm, and cautions that reliance on
protection from sexual harm-although an effective method of achieving progress
for women's rights-is in tension with the overall goal of women's rights, that is,
equality. Furthermore, focus on protection from sexual harm raises biological sex
above non-procreative sex, and consequently marginalizes the specific groups that
engage in it: sex workers and the gay, lesbian, bi-sexual, transgender communities.
Ultimately, the author concludes that the discussion of sexual rights must center on
women's rights, and specifically, the conflict between the pursuit of individual
freedom of women and the complicated and far-reaching economic and social
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implications to the group. Such progress is reliant on a considered approach that
seeks to transform and not simply remedy the problems of sexual rights.

Sarah Sargent, Suspended Animation: The Implementation of the Hague
Convention of Intercountry Adoption in the United States and Romania, 10 TEX.
WESLEYAN L. REv. 351 (2004).

This article highlights the current status of intercountry adoption in relation to
the Hague Convention on Protection of Children and Cooperation in Respect of
Intercountry Adoption ("Convention"). Addressing the Convention's intention of
unifying intercountry adoption norms and procedures between countries that have
ratified the Convention, the author discusses several obstacles to achieving
Convention objectives. She touches upon the financial costs involved in such
adoptions, as well as the problem of implementing intercountry adoption plans in
nations that already face difficulties in placing its own children in domestic
adoptions. The author further explores a case study on Romania's recent attempts
to implement the Convention's plan, noting both its initial shortcomings as well as
its more recent progress in achieving the social, ethical, and judicial efficiency that
the Convention seeks to implement. However, in more general terms, she
addresses the overarching struggles that the Convention faces, such as the states
that have enacted the Convention without significant modification of their prior
policies and procedures, thus diluting the effectiveness of the Convention's plan.
In conclusion, the author analogizes the nations as parties to a contract, advising
that they adhere to the "spirit and letter of the Convention," or else risk the
continuation of abuses that the Convention sought to abate.

Margaret L. Satterthwaite, Crossing Borders, Claiming Rights: Using Human
Rights Law to Empower Women Migrant Workers, 8 YALE HUM. RTS. & DEV. L.J.
1 (2005).

This article describes the impact that the Migrant Workers' Convention
("MWC") has had on female migrant workers. While the author notes that the
MWC marks a milestone in the effort to provide greater human rights to migrant
workers, she warns that the victory is a narrow one due to the limited number of
states that have ratified the treaty. The author also cautions that the treaty may be
detrimental as it misplaces human rights' efforts, and may allow even those states
that do ratify the treaty to minimize their obligations to women migrant workers.
Consequently, she argues that this traditional single-variable human rights analysis
should be abandoned in favor of an intersectional approach that offers protections
to workers whose experiences cross pre-set institutional lines, such as race or
gender. The author then applies intersectionality to some of the more pressing
issues for female migrant workers and analyzes the effects of five major human
rights treaties. Finally, the author advocates for insistence upon the enforcement of
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existing protections for women migrant workers, and for expansion of the current
human rights frameworks to support new and emerging claims.

Malinda L. Seymore, International Adoption & International Comity: When is
Adoption "Repugnant? ", 10 TEX. WESLEYAN L. REv. 381 (2004).

While adopted children are entitled to the same legal protections as biological
children, the issue of whether foreign adoptions are valid in the United States
threatens these legal rights. The common law doctrine of international comity
addresses the recognition of foreign adoption by adhering to the principle that
courts should recognize foreign decrees, unless "repugnant" or counter to the public
policy of the state. Additionally, when the Hague Convention is implemented,
sixty-six signatory countries will allow recognition of adoption by and between
contracting states, unless in consideration of the best interests of the child, the
adoption is manifestly contrary to public policy. However, the author posits that
because courts often find "repugnant" those international adoptions that fail to
mimic American notions of a nuclear family, American courts may threaten the
validity of foreign adoptions for single parents and homosexuals. Thus, instead of
the "repugnancy" limitation on international comity, the author suggests replacing
it with a child-centered approach that recognizes the reality of the child, and
thereby expanding the definition of family.

David M. Smolin, Intercountry Adoption as Child Trafficking, 39 VAL. U. L. REv.
281 (2004).

The distinction between licit intercountry adoption and illicit child trafficking
has become less clear. International law states that illicit trafficking involves
exploitation beyond sale, such as enslavement, sexual exploitation, or exploitative
labor; therefore, sale alone is not illicit. Market behavior has come to play a large
role in the area of intercountry child adoption, "permit[ting] child selling as a form
of adoption," and making it increasingly difficult to draw distinctions between
legitimate adoptions and illicit sales of children. Furthermore, the use of illusory
language, such as "gift" or "payment for services" in laws governing adoption have
also blurred the lines, allowing profits to be made on the adoption of children. The
author advocates reform in the system by "energetically implement[ing] the
obvious and rational regulatory steps to prevent adoption as trafficking." The
author concludes that, although unlikely, unless these regulations are instated,
scandals and abuse will continue, ultimately leading to the abolition of intercountry
adoption.
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Catherine Warrick, The Vanishing Victim: Criminal Law and Gender in Jordan, 39
LAW & Soc'Y REv. 315 (2005).

Law reflects a society's cultural and moral norms affected by political
elements. As such, where criminal codes are markedly gendered-when the
definition of and penalties for certain crimes reflect societally-sanctioned notions of
sex roles-the state redefines the victim as complicit in the crime. Arab countries,
such as Jordan, are prime examples of how legal systems have legitimated an
existing social order via penal codes providing for a "marriage loophole" so that
rapists can marry their victims to avoid punishment and "honor killings."
However, this practice can be traced from dowry deaths in India to the "legitimate
defense of honor" in Brazil, and to American statutes that recognized a husband's
discovery of his wife's adultery as grounds for justifiable homicide. As such, the
author contends that the debate over honor crimes in Jordan has become a
reflection of fundamental issues of Jordanian political development. The author
surmises that as Jordan struggles to maintain traditional practices in conjunction
with addressing legal inequalities and rights violations, only one conception of
rights and freedoms will prove to be a determinative foundation of Jordan's
political order and Jordan's potential for liberalization.

Deborah M. Weissman, The Political Economy of Violence: Toward an
Understanding of the Gender-Based Murders of Ciudad Juarez, 30 N.C.J. INT'L L.
& COM. REG. 795 (2005).

This article examines the development of Ciudad Juarez, Mexico ("Cd.
Juarez"), a city that has been described as an "experiment" because its policies are
all in accordance with those of international economic and political institutions.
The isolation of Cd. Juarez renders it an ideal lens through which to study the
ramifications of the new global economy. However, along with increased
development has come mass gender violence, and the author hypothesizes that this
is interrelated with the new political economy of Cd. Juarez. This multi-faceted
problem is illustrated by analysis of the theories behind gender-violence-a
reconsideration of the efficacy of crime-fighting in light of the city's new economic
strategies, and an appraisal of the lack of attention paid to economic and social
rights in the scope of broader human rights dialogue. While recognizing the
relationship between gender-based violence and economic globalization in cities
like Cd. Juarez, and concluding that the new economy is certainly to blame for its
offshoots of violence, the author concedes that globalization has also led to an
enhanced dialogue in social justice which creates a remedy for the very harm it
created.
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REPRODUCTIVE RIGHTS & TECHNOLOGY

Andrew A. Adams, Aborting Roe: Jane Roe Questions the Viability of Roe v.
Wade, 9 TEX. REV. LAW & POL. 325 (2005).

This article discusses the recent challenge made by Norma McCorvey, a.k.a.
Jane Roe, to the factual underpinnings of the milestone decision Roe v. Wade. The
Fifth Circuit denied her motion for relief. The panel and concurring opinion of
Judge Jones are noteworthy for suggesting that the evidence introduced in that case
warrants a renewal of the greater debate about Roe. The new facts introduced by
McCorvey include evidence of the harms caused by abortion, testimony indicating
a lack of a genuine, close, consultation before the procedure, evidence belying the
burden of an unwanted pregnancy, and, evidence which implies that the bases for
the constitutional right established in Roe are no longer viable. Additionally, Judge
Jones reviewed new medical and scientific evidence concerning the moral worth
and value of fetal life. The author takes a critical view of the Court's reasoning in
Roe and the history supporting the Judge Jones' opinion, arguing that the abortion
rights found by the Roe Court were slightly concocted and overbroad, especially in
light of medical evidence regarding molecular DNA analysis, fetal pain, and fetal
surgery, but ultimately concludes that Roe survives this evidentiary challenge.

Maureen K. Bailey, Contraceptive Insurance Mandates and Catholic Charities v.
Superior Court of Sacramento: Towards a New Understanding of Women's Health,
9 TEX. REV. L. & POL. 367 (2005).

In Catholic Charities of Sacramento v. Superior Court of Sacramento, the
California Supreme Court carved out for religious employers a limited exemption
from the mandate of California requiring employers to include benefits for FDA-
approved contraceptives in their employee health-care plans. This exemption was
supported by an ACLU report as a proper balance between a woman's reproductive
rights and the rights of a religious organization-employer to object to such
treatments that a woman may be entitled to by virtue of her reproductive rights.
The Catholic Charities argued that this law and its narrow reading violated their
Constitutional rights in a number of ways, including the right to free exercise of
religion and the Establishment Clause. The Court upheld the exemption by
applying strict scrutiny and concluding that the law furthered the legitimate state
purpose of eliminating gender discrimination, because denial of contraceptives can
amount to sexual discrimination. The author argues that denial of contraceptives is
not sex discrimination since women's unique health care needs may be addressed
through prenatal care and other maternity-related benefits rather than the mandated
coverage of contraceptives.
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Francis J. Beckwith, Thomson's "Equal Reasonableness" Argument for Abortion
Rights: A Critique, 49 AM. J. JURIS. 185 (2004).

Judith Jarvis Thomson's "Equal Reasonableness" argument defending
abortion rights is distinguishable from most other abortion arguments because she
concedes the personhood of the fetus. The author critiques Thomson's argument
and focuses on three principal themes. Thomson does not use the more
sophisticated pro-life arguments regarding fetal personhood, such as the belief that
if one has intrinsic moral value now, then this same value was present at
conception. Secondly, there is an inherent logical fallacy in Thomson's discussion
of the "unreasonability" of the pro-life arguments. Lastly, she is incorrect for her
reliance on liberty as the central value at issue when the emphasis should be on the
fetus' right to live. Overall, the author concludes that while there is initial appeal to
Thomson's concession of moral status, her argument is too flawed to accept.

Emma L. Brackett, "Trapped": Greenville Women's Clinic v. Commissioner,
South Carolina Department of Health & Environmental Control and the
Proliferation of Targeted Regulation ofAbortion Providers, 34 Sw. U.L. REv. 511
(2005).

Ever since the Planned Parenthood v. Casey decision recognized the states'
right to regulate abortion procedures and the health care facilities which perform
them, the availability of abortion procedures has decreased considerably. Many
states have enacted laws which place burdensome regulations and licensing
requirements on the facilities that increase their costs, or what the Center for
Reproductive Rights refer to as the Targeted Regulation of Abortion Providers
("TRAP") laws. The United States Supreme Court was wrong to deny certiorari on
Greenville Women's Clinic v. Commissioner because the issue of whether a state
may review the medical records of an abortion patient remains unresolved. Since
Roe v. Wade, state lawmakers have used TRAP laws to diminish a woman's right
to an abortion by making access to abortion clinics extremely difficult.

Amy F. Cohen, The Midwifery Stalemate and Childbirth Choice: Recognizing
Mothers-To-Be as the Best Late Pregnancy Decisionmakers, 80 IND. L.J. 849
(2005).

Government restrictions currently prevent women from choosing midwife-
assisted home-births in fifteen states, and this affects a large number of
childbearing women's bodily integrity and individual autonomy. To date, there is
no court decision that recognizes that the constitutional right to privacy includes
childbirth choice. Midwifery advocates must explain the different dimensions of
alternative understandings of birth, question the standard deference to doctors,
emphasize why midwifery is not about abortion, and differentiate late pregnancy

[Vol. 12:733



2006] ANNOTATED LEGAL BIBLIOGRAPHY ON GENDER 769

from early pregnancy in order to effectively advocate for a privacy right that
encompasses childbirth choice rights. The author proposes that midwifery is an
issue that can unite advocates from across the political spectrum and can be
harmonized with legal doctrines regarding other controversial mother and child
health decisions. Late pregnancy is not a time for the state to weigh the mother and
child's interests, but rather a time for the mother to be authorized to make health
decisions for herself and her developing child.

Amalia W. Jorns, Challenging Warrantless Inspections of Abortion Providers: A
New Constitutional Strategy, 105 COLUM. L. REv. 1563 (2005).

Targeted Regulation of Abortion Providers, known as "TRAP" laws, have
been enacted in several states to impose more stringent regulatory requirements on
the medical practices of doctors who perform abortions. Pursuant to these
regulatory schemes, at least twelve states allow health inspectors to enter the
offices of abortion providers to conduct inspections without a warrant or probable
cause. In analyzing these laws, the Supreme Court should apply a purpose-based,
fact specific, nonpolitical inquiry to assure that TRAP laws achieve their legislative
purpose. Advocates of the law insist that it will protect the maternal health and
safety of women receiving treatment at abortion clinics; however, the author
suggests that warrantless, unannounced searches are unlikely to advance this goal.

Shannon M. McQueeney, Recognizing Unborn Victims over Heightening
Punishment for Crimes Against Pregnant Women, 31 NEw ENG. J. ON CRIM. &
CIV. CONFINEMENT 461 (2005).

The murder of Laci Peterson and her unborn son Conner raised to a national
level the issue of whether federal law should recognize unborn victims of violence.
Congress responded by enacting the Unborn Victims of Violence Act ("JVVA" or
"Laci and Conner's Law") and rejecting the proposal to simply heighten
punishments for those who commit crimes against pregnant women. The UVVA
gives uniformity to state homicide laws by defining an "unborn child" as "a child in
utero... at any stage of development." While pro-choice critics of the UVVA fear
that by separating a mother from her fetus, the legislation will erode the foundation
of a woman's right to choose,. advocates maintain that unborn victims laws are
written in accord with Roe v. Wade. Given the UVVA's express exception for
abortion, the legislation addresses violence against women while acknowledging an
unborn child as a victim deserving legal protection from third-party attackers.
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Robert J. Pushaw, Jr., Does Congress Have the Constitutional Power to Prohibit
Partial-Birth Abortion?, 42 HARv. J. ON LEGIS. 319 (2005).

The Partial-Birth Abortion Act ("PBAA") was passed in 2003 and it imposes
criminal penalties on doctors who perform certain late-term abortions. It is unclear
whether the Supreme Court will uphold the PBAA under the Court's current
standards. These standards contain no objective criteria and can therefore be
applied to justify virtually any outcome. The author proposes a two-part legal test
to determine whether an action falls within the commerce clause. The test supports
Congress's power to enact the PBAA because partial-birth abortion falls within the
definition of "commerce" and qualifies as commerce "among the several States."
Although the result of the test may disappoint those who support abortion rights,
application of the same test suggests that the Court should sustain the Freedom of
Access to Clinic Entrances Act.

John A. Robertson, Gay and Lesbian Access to Assisted Reproductive Technology,
55 CASE W. RES. L. REV. 323 (2004).

Assisted reproductive techniques ("ARTs"), such as artificial insemination, in
vitro fertilization, egg donation, surrogacy, and genetic screening techniques, are
used to initiate pregnancy or conception. The article advocates that sexual
orientation should not be a basis for withholding access to these techniques. States
that recognize same-sex unions and marriages do so in recognition of same-sex
families with children. ARTs give infertile individuals an opportunity to form
families. Gays and lesbians share the same interest, and should have similar access
so that they can have their own families. The author shows that sexuality is an
inadequate basis to deny reproductive opportunities based on concerns about a
child's welfare. The author argues that gay parents are no less desirable or
inadequate in raising children, and concerns about child welfare in a homosexual
household are unwarranted. The author also speculates on the future of
reproductive rights for homosexuals in light of possible developments in
technology, such as the ability to fuse genes of a homosexual couple, the discovery
of a "gay gene," along with the ability to choose this gene in reproductive
techniques.

SAME-SEX MARRIAGE

Mary Anne Case, Marriage Licenses, 89 MINN. L. REv 1758 (2005).

Using a case study of the numerous attempts of a same-sex couple in the
1970s to obtain marital status, the author traces the substantive history leading up
to the current political climate regarding same-sex marriage. The author discusses
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that early marriage licenses may be likened to a dog license, while modem
conceptions of marriage licenses are more like corporate licenses. The author
furthers the analogy by arguing that modem marriage law has not evolved as
quickly as corporate law, and as such, the current point in the historical arc of
marriage law is close to where corporate law was in the nineteenth century.
Finally, the author discusses the connections between morality and state. She
argues that the abdication by Protestant denominations of many of their moral
values, specifically those concerning marriage and how states define these values,
has led to the threat that evangelical Protestants regarding the granting of marriage
licenses to same-sex couples today.

Lauren R. Dana, Andersen v. King County: The Battle for Same-Sex Marriage-
Will Washington State Be the Next to Fall?, 14 LAW & SEX. 181 (2005).

Following the lead of the Supreme Court, state courts have become more
protective of constitutional rights, including those afforded to the homosexual
community. The author notes the substantive due process gloss created by the
Supreme Court in the second half of the twentieth century, beginning with
reproductive rights of women in Griswold v. Connecticut and state marriage
regulations in Loving v. Virginia. In Lawrence v. Texas, the Supreme Court
overturned Bowers and struck down a state sodomy law, arguably clearing the way
for prospective gay marriage rights. In Andersen v. King County, the Washington
State court found that strict scrutiny must be applied to the state's Defense of
Marriage Act, and held that the statute violates the state constitution. These cases,
among others, indicate the changing climate of American jurisprudence, and
demonstrate that although there has been a good start towards gay marriage rights,
there is still a long way to go.

Deborah L. Forman, Interstate Recognition of Same-Sex Parents in the Wake of
Gay Marriage, Civil Unions, and Domestic Partnerships, 46 B.C. L. REV. 1 (2004).

The author engages in a state-by-state discussion of court holdings on same-
sex parental rights, and postulates on how to account for the variance in state
rulings on the issue. The article utilizes the hypothetical case of two lesbians and
their daughter, and questions what will become of their parental arrangement if
they move to different states with different same-sex relations laws. If they
relocate to a state that did not enact a version of the Defense of Marriage Act
("DOMA"), the union would likely be recognized as not offending public policy,
and one party would be able to pursue custody of the child, whereas in states with
DOMA, there is little chance that the union would be recognized. However, there
are several statutory options in which the marriage can be recognized despite the
DOMA holding to the contrary, such as the Uniform Parentage Act, which allows
parties to bring an action to determine the existence of a mother-child relationship.
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Another important way to counteract the barriers of DOMA is through various
provisions of choice of law regimes. However, the author contends that despite
these alternatives, the best hope to resolve the tensions among states would be to
amend the United States Constitution to reflect either the acceptance of same-sex
unions or that the prohibition of such unions as a Constitutional violation.

Theresa Rose Goulde, In Re Kandu: Defending DOM4-Deferential Washington
Bankruptcy Court Deal Blow to Equal Protection and Due Process by Upholding
Federal Ban on Recognition of Same-Sex Marriage, 14 L. & SEXUALITY 193
(2005).

The United States Bankruptcy Court for the Western District of Washington
held that two women who married in Canada were not entitled to joint debtor status
because the Defense of Marriage Act ("DOMA") constitutionally prohibits federal
recognition of same-sex marriage. DOMA provides that states and territories do
not have to fully recognize same-sex marriages of other states and that "marriage"
and "spouse" only refer to opposite-sex relationships under federal law.
Considering the bankruptcy court's deference to Congress and the limited
precedential value of its decision, the decision was not surprising. Though the
Supreme Court has not ruled on the constitutionality of DOMA, the Court's
jurisprudence on marriage, equal protection, and due process suggest that DOMA is
unconstitutional and that same-sex marriage may be upheld under federal law. For
now, substantial consolidation--combining the assets of both debtors in a single
pool to pay creditors-may offer relief to same-sex couples.

James Hart, In Search of Tradition: Goodridge v. Department of Public Health, 82
DENV. U. L. REV. 79 (2004).

In Goodridge v. Department of Public Health, the court held that there was
no rational relationship between denying same-sex partners a marriage license and
the legislative rationales offered by the state. While properly holding for the
plaintiffs, the Supreme Judicial Court of Massachusetts sidestepped the issue of
fundamental rights. The author argues that marriage, like religion and the right to
contract, concerns choices central to personal dignity and autonomy, and is
therefore a fundamental right that should be available to same-sex couples.
Accordingly, laws prohibiting same-sex marriage should receive strict judicial
scrutiny.
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Andrew M. Koppelman, Interstate Recognition of Same-Sex Marriages and Civil

Unions: A Handbook for Judges, 153 U. PA. L. REv. 2143 (2005).

This article provides an overview of the legal issues regarding the recognition

of extraterritorial same-sex unions that have been granted the status of civil partner,
spouse, or domestic partner. The author offers four categories of unions that have
different ramifications the couple ventures out-of-state. The first is "evasive"

marriages, which applies to couples who get married in a state that allows the union
while their home state prohibits it. If that marriage violates the strong public policy

of their home state, it will be invalid. The second category is "migratory"
marriages, which generally occur when a couple enters into a legitimate marriage

contract in their home state and later move to another state. The author argues that
even if the second state has a statutory ban on same-sex marriage, the determination

of how it would handle a claim involving a "married" same-sex couple would
depend on the incident of marriage in question. If instead of moving to another
state, the couple simply travels, then they would fall under the third category of
"visitor" marriages. In the event that the marriage contract becomes relevant to
legislation in a state they have never visited, then they fall under the
"extraterritorial" category. The author concludes that all of the elements of

miscegenation cases are also relevantly present in the issue of same-sex marriage,
namely deep moral disagreement about the value of the relationship, which resulted
in prohibitive state laws. Finally, the article includes a compilation of all the state
statutes barring same-sex marriage in 2005.

Ronald J. Krotoszynski, Jr. & E. Gary Spitko, Navigating Dangerous

Constitutional Straits: A Prolegomenon on the Federal Marriage Amendment and
the Disenfranchisement of Sexual Minorities, 76 U. COLO. L. REv. 599 (2005).

Under the guise of stopping activist judges from imposing same-sex
marriage, President Bush and the Congress have proposed the Federal Marriage
Amendment ("FMA"). The authors argue that the FMA runs contrary to the legal
structure on which is the basis of the Constitution. The FMA impedes federalism
because it prevents states from voluntarily granting the benefits of marriage to
same-sex couples. Moreover, in the past, the amendment process has been used to
expand equality, while this amendment would foreclose attempts to do so by the
states. The amendment, as currently structured, would also fail to serve its purpose
because the Supreme Court has interpreted narrowly amendments that seemingly
contradict other clauses in the Constitution. Prohibitions against same-sex
marriage violate the Equal Protection Clause as discrimination based on gender.

Unless the FMA expressly repeals the Equal Protection Clause to the extent that it
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would no longer bar gender discrimination, or the Court require states to deny
marriage benefits to opposite-sex marriages to ensure compliance with the Equal
Protection Clause, the FMA should not be construed as preventing same-sex
marriage.

Louise McGuire, Comment, Parental Rights of Gay and Lesbian Couples: Will
Legalizing Same-Sex Marriage Make a Difference?, 43 DUQ. L. REv. 273 (2005).

This comment questions the effect that legalization of same-sex marriage will
have on the parental rights of gay and lesbian couples, and specifically addresses
the child custody and visitation issues faced by separated lesbian couples who are
unable to be legally married. The Supreme Court's decision in Troxel v. Granville
may help lesbian parents assert custody rights, even where traditional legal
authority and jury verdicts may impose a contrary outcome. However, the Troxel
decision may potentially hurt separated lesbian couples where a non-biological
mother seeks the same rights. In light of this obstacle, parties must turn to other
doctrines based on an alternative definition of "family" in order to preserve their
rights.

Shannon Pare, Legalization of Same-Sex Marriage in the United States and
Canada: The Unequal Application of Equal Protection, 11 Sw. J.L. & TRADE AM.
363 (2005).

The author discusses same-sex marriage by drawing a parallel between
Section 15 of Canada's Charter of Rights and Freedoms and the Equal Protection
Clause of the 14"h Amendment of the United States Constitution. However, the
similarities in the scope of these legal documents end on the issue of same-sex
marriage. The author lists nine Canadian provinces and/or territories that recognize
prohibitions on same-sex marriages, which is contrary to the Canadian Charter, as
well as the contrary treatment of the subject by American courts. The author
questions the tendency of most American courts to almost blindly rely on
precedence of rational basis review in considering claims based on sexual-
orientation without articulating the rationale behind the judiciary's continued
adherence to this approach. The author points to distinctions between the Canadian
and American courts' legal inquiry in these cases, arguing that such distinctions
explain the countries' different viewpoints on the recognition of same-sex
marriages. Finally, the author proposes that U.S. courts adopt an approach
comparable to that employed in Canada; citing the "sliding scale ofjudicial review"
touched upon by Justices Stevens and Marshall, and approving the idea of giving
weight to the constitutional and social interests that are involved in cases of
discrimination involving same-sex classes.
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Mary Ellen Rayment, Goodridge v. Department of Public Health: The Wrong Time
for Same-Sex Marriages, 82 DENV. U. L. Rev. 109 (2005).

The recent Massachusetts Supreme Judicial Court decision in the case of
Goodridge v. Department of Public Health stated that the right of same-sex couples
to marry was protected under the state constitution. While this initially appears to
be a major victory for proponents of same-sex marriage in the United States, the
long-term effect of such decisions may actually be harmful to the movement. The
author suggests that the use of the courts by gay rights groups to advance the same-
sex marriage agenda is a poor tactical move because it has already begun to create a
backlash that leads to constitutional amendments, which may ultimately ban the
practice outright. The better approach is to pursue the right for same sex couples to
marry through the legislative process.

Joe Rollins, Same-Sex Unions and the Spectacles of Recognition: Evan Gerstmann,
SAME-SEX MARRIAGE AND THE CONSTITUTION, 39 LAW & Soc'Y REv. 457 (2005).

This article addresses the contemporary state of the same-sex marriage debate
in the United States through the eyes of three authors and their books on the
subject, including Jonathan Goldberg-Hiller's The Limits to Union, Evan
Gerstmann's Same-Sex Marriage and the Constitution, and Yuval Merin's Equality
for Same-Sex Couples. To this end, the article touches upon five particular points:
(1) states are generally disinterested in the concept of love and commitment as a
basis for marriage and that marriages may survive despite the absence of these
factors; (2) same-sex couples can and do publicly express love and commitment in
relationships; (3) gay and lesbians are no more engrossed with incest, polygamy, or
bestiality than heterosexuals; (4) although a bit more strategy and patience may be
involved, gays and lesbians are capable of having children; and (5) gay and lesbian
couples are more similar to heterosexual couples than they are to any sex or family-
based categorization of people. Discussing the relevant literature, the article
highlights common legal themes that the authors describe as influencing the current
scope of these discussions. Such themes involve sovereignty, civil rights,
constitutionality, gender, and statutory law, as well as themes of reproduction,
social privileges, and politics. The article concludes that heterosexuality will retain
its perceived righteousness above homosexuality so long as homosexuality
continues to be deemed as a threat to the family, the state, and as a social factor that
is tolerated begrudgingly in lieu of being legitimized, valued, or encouraged.
Furthermore, the author proposes that although the latter possibilities threaten the
importance of heterosexuality and the constructs of heterosexuality as an
institution, it is disingenuous to idealize the heterosexual marriage as an institution,
particularly given the realities of divorce rates, adultery, violence, and unintended
pregnancies.



776 CARDOZO JOURNAL OF LAW & GENDER

Jolynn M. Schlichting, Minnesota's Proposed Same-Sex Marriage Amendment: A
Flamingly Unconstitutional Violation of Full Faith and Credit, Due Process, and
Equal Protection, 31 WM. MITCHELL L. REV. 1649 (2005).

The Minnesota legislature is currently considering a constitutional
amendment to define marriage as between one man and one woman. Historically,
Minnesota has interpreted the definition of marriage as excluding same-sex
couples, both in decisions by the Minnesota Supreme Court such as Baker v.
Nelson, and by the Minnesota Congress through legislation that defines marriage as
between one man and one woman, and by rejecting the recognition of same-sex
marriages performed in Minnesota or in other jurisdictions. Goodridge v.
Department of Public Health, the Supreme Judicial Court of Massachusetts
decision which legalized same-sex marriage, has led to the proposal to amend the
Minnesota State Constitution to prevent a similar decision from being made in
Minnesota. The author argues that this proposed amendment is unconstitutional
because it violates the Full Faith and Credit Clause, the Due Process Clause, and
possibly, the Equal Protection Clause. If this amendment is passed, federal courts
may exercise jurisdiction over the constitutional issues it raises, and possibly
invalidate it for violating the basic constitutional ideals of individual autonomy and
equality under the law.

Thomas C. Schroeder, Does Sex Matter? Washington's Defense of Marriage Act
under the Equal Rights Amendment of the Washington State Constitution, 80
WASH. L. REV. 535 (2005).

In 1972, Washington voters approved an amendment to the state constitution,
commonly known as the Equal Rights Amendment ("ERA"), which prohibits
discrimination on account of sex. This amendment has been interpreted by the
Washington courts under an absolutist standard of review-a level beyond the
federal Equal Protection Clause in that it presumes any law that discriminates based
on sex as invalid regardless of state interest. Furthermore, although the court has
recognized two narrow exceptions regarding actual physiological differences
between the sexes and anti-discrimination laws, the ERA prohibits the legislature
from limiting any of its protections on the basis of class that is premised on gender.
However, despite this law and its strict interpretation, the court in Singer v. Hara
found that confining marriage to members of the opposite sex did not
disenfranchise same-sex couples. The author argues that the 1974 Singer ruling
should be overturned and that Washington's 1998 Defense of Marriage Act
("DOMA") should be deemed unconstitutional under the ERA. While the author
notes that DOMA has already been deemed unacceptable by some of the state's
trial courts because it violates constitutional privileges and immunities, he argues
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that the law should be invalidated by the Washington Supreme Court because it
does not fall within either of the carved-out exceptions, and it fails the ERA's
standard of review, which is much stricter than that of other states that have
deemed such bans incompatible with their equal protection provisions.

Linda Silberman, Same-Sex Marriage: Refining the Conflict of Laws Analysis, 153
U. PA. L. REV. 2195 (2005).

This article explores same-sex marriage as a conflict-of-law issue. The
author offers a normative analysis and seeks to take an approach that both respects
individual communities' approaches to same-sex marriage and accommodates the
needs and values of the federal system. The article examines three scenarios in
which this issue presents itself: (1) the evasion scenario, in which out-of-state
resident couples go to another state, such as Massachusetts, to obtain a marriage
license and then return immediately back to the original state; (2) the mobile
marriage scenario, in which the couple originally resides in a state permitting same-
sex marriages, obtains a marriage license in that state, and only later decides to
move to another state; and (3) the transient effects scenario, in which the same-sex
partners marry and remain residents in one state, but raise out-of-state legal issues
through interstate activities. The author also examines a related area of concern-
the public policy implications of state Defense of Marriage Acts statutes enacted to
prevent recognition of same-sex marriage licenses from other states. The author
argues that states' interests must be respected-that is, states permitting same-sex
marriage should respect the interests of the resident states of the couples seeking
licenses by not granting licenses to transient couples, and states prohibiting same-
sex marriage should respect the validity of out-of-state licenses by applying the
choice-of-law of the state of the couple's residence when legal issues regarding
these marriages arise.

Erin Stefanec, Mimicking Marriage: As The Evolution of the Legal Recognition of
Same-Sex Marriage Progresses, Civil Unions Currently Represent the Best
Alternative to Marriage, 30 DAYTON L. REV. 119 (2004).

The evolution of same-sex rights in the United States is similar to that seen in
other western countries, from the abolition of sodomy laws progressing to
functional recognition of same-sex relationships. However, the situation in this
country is unique because some states have developed civil unions and domestic
partnerships while others have denied those rights by claiming a need to uphold the
sanctity of marriage for policy reasons. Because of the problems that result from
concurrent use of these different approaches, civil unions are presently the best
compromise. Civil unions promote the policy interests furthered by a stable and
secure relationship, offer many of the benefits of marriage, and do not offend those
with a more traditional view of marriage. In the future, civil unions will likely be
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considered unacceptable because they are basically a separate and unequal version
of marriage, but at this point in time, they are the best solution to the unequal
treatment of same-sex relationships.

Tobias Barrington Wolff, Current Debates in the Conflict of Laws Recognition and
Enforcement of Same-Sex Marriage, 153 U. PA. L. REv 2215 (2005).

This article emphasizes that courts are equipped to handle the inter-
jurisdictional marriage disputes that emerge from same-sex marriages. States want
to regulate intimate sexual conduct, to keep undesirable relationships out of their
jurisdiction, and to express moral disapproval toward certain types of intimate
relationships, including homosexual ones. In the event of a request to recognize a
same-sex marriage, states will have to evaluate their policies in light of Saenz v.
Roe, which holds that deterring "undesirable" citizens from migrating to a state is
constitutionally impermissible, and Lawrence v. Texas, which extended the
protection of the Due Process Clause to include homosexual intimate conduct.
Furthermore, courts may use Lawrence, as well as Romer v. Evans, to guard against
the use of religiously-motivated policies that discriminates against gay couples.
The cases forbid states to repudiate equal dignity to gay relationships, and require
concrete and secular justification for any denial of equal treatment by the state.
Additionally, even as to the Defense of Marriage Act, the state is not required to
declare out-of-state same-sex marriages null and void because there is a body of
law that mitigate constructions of such restrictive provisions, including clear-
statement rules that apply declarations of nullity only to locally-celebrated
marriages. The author supports giving effect to inter-jurisdictional same-sex
marriages in ways that preserve reasonable expectations and that avoid hardship,
even where such recognition counters a state's policies for its own domiciliaries.

SEX CRIMES

Amanda 0. Davis, Comment, Clarifying the Issue of Consent: The Evolution of
Post-Penetration Rape Law, 34 STETSON L. REv. 729 (2005).

This note analyzes the history of post-penetration rape law. Post-penetration
rape cases, where both parties initially consented to sexual intercourse but one of
the parties subsequently revoke consent, are becoming more common. In many
jurisdictions, there are legal barriers in the form of conflicting precedent and
difficult statutory language which make the criminality of post-penetration rape
uncertain. There are social barriers which are difficult for a victim to overcome,
such as the myth of the "unstoppable male," and the idea that women who initially
consent suffer less. The author suggests that courts should reject strict statutory
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construction to allow these cases when it is appropriate to do so, and that
legislatures work to pass revoked-consent statutes to clear up the confusion.

Michael J. Duster, Criminal Justice System Reform Symposium: Out of Sight, Out
of Mind: State Attempts to Banish Sex Offenders, 53 DRAKE L. REv. 711 (2005).

The mandatory residency restrictions for sex offenders passed in Iowa in
2002 drew national attention when the ACLU filed suit, and questioned the goals
and effectiveness of the law. Other states that have considered similar laws hesitate
because these laws potentially leave sex offenders without a place to live. The
author offers an explanation for the strong public sentiment leading to the
popularity of such enactments, but argues that such legislation should be seriously
re-examined because of the detrimental effects on society and the deprivation of
constitutional liberties. Although an Eighth Circuit panel found the Iowa law
constitutional, there are strong challenges to its constitutionality based on double
jeopardy and the prohibition of ex post facto laws. The law arguably violates
substantive due process by depriving individuals of fundamental rights, and by
limiting family autonomy as well as freedom of movement. Additionally, the law
violates procedural due process, the notice requirement, and the Fifth Amendment
protection against self-incrimination.

Anna Marie Gallagher, Triply Exploited. Female Victims of Trafficking Networks-
Strategies for Pursuing Protection and Legal Status in Countries of Destination, 19
GEO. IMMIGR. L.J. 99 (2004).

Teresa, a Colombian woman forced into prostitution in Spain, is exploited in
three ways: as a poor mother in her native country of Colombia; as a prostitute in
her "destination country" Spain; and as a potential victim of persecution by her
traffickers if she tries to escape. There have been a number of attempts by
international agencies, such as the United Nations, to combat trafficking and to
provide asylum for refugees. It is still extremely difficult for women, particularly
victims of sex trafficking, to successfully claim asylum based on gender-
persecution under laws like the U.N. Refugee Convention of 1951 because the
victims do not meet requirements such as membership in a particular social group.
However, the author argues that being a member of those groups that suffer from
sex trafficking or forced prostitution should be sufficient. Some countries have
special trafficking visas and employment-based visas, but the author argues that
Italy has the best governmental scheme for protecting victims because the right to
residence is not conditioned on cooperation with the police.
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Katie Granlund, Does Societal Input Lead to Successful Sex Offender Legislation?,
29 LAW & PSYCHOL. REV. 197 (2005).

Current Sexually Violent Predator Acts ("SVPs"), which focus primarily on
incarceration instead of treatment, make it more likely that sex offenders will repeat
the acts of sexual violence when they reenter the general population. Studying the
mindset of sexual offenders is vitally important to help prevent the reoccurrence of
the deviant act. Psychologists have been studying various behavioral theories to
better understand the sexual offender and to help the sexual offender better
understand why the acts are not acceptable. The author cites Professor Bruce
Winick to support his argument that the SVPs in favor of incarceration are "anti-
therapeutic" because they do not encourage offenders to be accountable for their
actions. The author concludes that the public as well as the sexual offender will
benefit from legislation that implements therapeutic jurisprudence as opposed to
incarceration.

Dana Johnson, Child Support Obligations That Result from Male Sexual
Victimization: An Examination of the Requirement of Support, 25 N. ILL. L. REV.
515 (2005).

The fundamental purpose of statutory prohibitions on sex is to prevent the
potentially harmful consequences of teenage pregnancy to female statutory rape
victims. Thus, the consequences that male victims suffer from victimization by
adult women have essentially been ignored. In fact, every jurisdiction that has
examined the issue of male victims impregnating their abusers has held the minor
boy responsible for child support payments. The author argues that the victimized
teen, who is not old enough to consent to sexual relations with his abuser, cannot
consent to fatherhood resulting from that abuse. As such, strict liability theory of
child support renders consent meaningless. The law not only fails to protect boys
from the dangers of statutory rape, but actually contributes to their exploitation by
forcing financial obligation on them for the child that resulted from his own
statutory rape.

David K. Ries, Duty-To-Protect Claims by Inmates After the Prison Rape
Elimination Act, 13 J.L. & POL'Y 915 (2005).

The author analyzes how prisoners may bring lawsuits to challenge the
conditions of their imprisonments, focusing in particular on inmates who are at risk
of being sexually-assaulted. The author begins with a case study of Roderick
Johnson, a homosexual who was routinely gang-raped in the prison system, and
was made to remain among the general prison population, even after seeking help
from guards through forms and letters petitioning for preventive measures. The
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landmark Supreme Court case Farmer v. Brennan held that inmates raped
subsequent to "deliberate indifference" of prison officials suffered cruel and
unusual punishment under the Eighth Amendment. Pursuant to the Farmer
decision, Congress passed the Prison Rape Elimination Act of 2003 to codify a
cause of action for inmates who have been subjected to rape. However, the statute
is discretionary, and favors government officials as to the issue of taking preventive
steps to make prisons safer. The author sets forth different ways in which prisoners
may bring successful claims of "deliberate indifference" against prison officials in
the future.

Michael J. Sartor, Respondeat Superior, Intentional Torts, and Clergy Sexual
Misconduct: The Implications of Fearing v. Bucher, 62 WASH & LEE L. REv. 687
(2005).

The author argues that the Oregon Supreme Court decision in Fearing v.
Bucher, involving a sexual misconduct tort claim against both a clergyman and the
Archdiocese of Portland, establishes an important shift in respondeat superior
liability that should be implemented in future tort cases not only involving sexual
misconduct against clergymen, but also all claims arising out of an intentional tort.
Traditionally, courts have been reluctant to find respondeat superior claims in cases
involving intentional torts because the conduct involved must have been found to
be within the scope of employment. However, the court in Fearing held that the
proper inquiry should be whether the conduct leading up to the sexual assault, and
not the assault itself, was within the scope of employment. The author argues that
this standard more accurately reflects the nature of the relationship between priest
and parishioner that clergymen in such cases have abused to commit these crimes,
The author concludes that respondeat superior claims are preferable to those
grounded in negligence because they are less burdensome to the principles of
religious autonomy, as explicated in the doctrine of Ecclesiastical Abstention.

Doron Teichman, Sex, Shame, and the Law: An Economic Perspective on Megan's
Laws, 42 HARV. J. ON LEGIS. 355 (2005).

This article explores the question of whether non-legal sanctions should be
utilized to punish sex offenders. The current debate on this issue involves one side
arguing that non-legal sanctions should not be used because they are ineffective and
morally suspect, and the other side advocating the use of shaming and other non-
legal sanctions as an economically desirable method of punishment. After
analyzing the benefits and problems, the author ultimately agrees with the latter
opinion and specifically focuses on the treatment of sex offenders in U.S. society to
bolster his argument in support of the use of non-legal sanctions. The Sex Offender
Registration and Notification Laws illustrate how these types of sanctions are
actually already in use to punish sex offenders.
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SEX DISCRIMINATION

Note, Unfixing Lawrence, 118 HARV. L. REV. 2858 (2005).

This article discusses the case of Lawrence v. Texas in the context of the case
it overturned, Bowers v. Hardwick. The author notes that while Lawrence
ostensibly struck down Bowers, the latter continues to shape current jurisprudence
on the topic of sexual orientation. In particular, the author describes how
commentators have distorted and oversimplified the Lawrence opinion, by asking
the question of "what does Lawrence mean?" rather than the more appropriate
question of "how does Lawrence work?" The author argues that Justice
Blackmun's and Justice Stevens's analytically divergent dissents in Bowers
influenced and limited Justice Kennedy's majority opinion in Lawrence. For this
reason, the author cautions gay rights advocates and supporters from over-investing
in Lawrence and its legal bases.

Eugene Borgida, Ph.D., Corrie Hunt, & Anita Kim, On the Use of Gender
Stereotyping Research in Sex Discrimination Litigation, 13 J.L. & POL'Y 613
(2005).

In cases involving claims of gender stereotyping, courts have permitted
testimony by psychologists who are qualified to explain the practice of stereotyping
and the conditions under which it is more or less likely to occur. While some
criticize the validity and value of social science evidence in the litigation context,
such expert testimony can provide evidence-based insights into the nature of gender
relations. For example, one case study revealed that women facing dual gender and
leadership roles in the workplace react by self-promoting and increasing the
likelihood of social rejection-the "backlash effect"-as they climb the
occupational hierarchy.

Peninna Oren, Veiled Muslim Women and Driver's License Photos: A
ConstitutionalAnalysis, 13 J.L. & POL'Y 855 (2005).

The author examines the constitutionality of laws requiring Muslim women
to remove their veils for driver's license photographs. In Freeman v. State, a
Florida circuit court upheld the state's revocation of a Muslim woman's driver's
license because she did not unveil for the photo. Muslim women in this situation
may have a hybrid claim involving both a violation of their Fourth Amendment
right against unreasonable searches and a violation of their right to free exercise of
religion, which potentially makes a federal remedy available. Although a hybrid
claim may be asserted, it is unlikely to succeed, as there has never been a
successful hybrid claim.
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WORKPLACE DISCRIMINATION & HARASSMENT

Title VII-Sex Discrimination-Ninth Circuit Holds that Women Can Be Required
to Wear Makeup as a Condition of Employment, Jesperson v. Harrah's Operating
Co., 392 F.3d 1076 (9th Cir. 2004), 118 HARV. L. REV. 2429 (2005).

In Jespersen v. Harrah's Operating Co., the Ninth Circuit held that female
employees can sometimes be required to wear makeup as a condition of
employment. In coming to its decision, the court applies circuit precedent that
gender-differentiated grooming standards withstand scrutiny under Title VII of the
Civil Rights Act of 1964, as long as they imposed equal burdens on men and
women. However, the Supreme Court precedent prohibited discrimination based
on sexual stereotypes in PriceWaterhouse v. Hopkins. The author states that the
sex-differentiated standards in Jespersen were unreasonable and argues that the
holding undermines the purpose of Title VII-to prevent women from being
sexually-stereotyped. The author then states that the Ninth Circuit should have
applied the Price Waterhouse standard, and not circuit precedent, to decide that
requiring female employees to wear makeup was discrimination based on sexual
stereotypes.

Marina Angel, The Modern University and its Law School: Hierarchical,
Bureaucratic Structures Replace Coarchical, Collegial Ones; Women Disappear
from Tenure Track and Reemerge as Caregivers: Tenure Disappears or Becomes
Unrecognizable, 38 AKRON L. REV. 789 (2005).

The organization of law school faculties has changed significantly with
changes in tenure policies and the expansion of non-traditional professor roles.
These changes have had a negative impact on the faculty last hired, particularly
women and people of color, by diluting their bargaining power, and by denying
them tenure, pitting them against tenured and tenure-track faculty. The author
suggests that accommodations for women, such as part-time employment and
extending the tenure clock, have succeeded in creating a permanent underclass of
women faculty whose work is central to law schools but who will never reach
tenure. The expansion of the lower-paid and more easily replaced positions of
contract faculty and adjunct faculty has created a situation that will lead to the
abolishment or near abolishment of tenure altogether, reserving the spaces in the
tenure track only for those who bring in grant money and agree with the opinions of
the administration. The result of these changes is that legal education will suffer as
only the most heavily-endowed private law schools can continue to provide
independent and experienced professors, and other schools will turn to a corporate
model of education conveyed by the least expensive, most replaceable professors.



784 CARDOZO JOURNAL OF LAW & GENDER

Stacey S. Baron, (Un)lawfully Beautiful: The Legal (De)construction of Female
Beauty, 46 B.C. L. REV. 359 (2005).

Yanowitz v. L 'Oreal USA, Inc., a California Court of Appeals case, ruled that
Title VII prohibits firing an employee on the basis that he or she is not physically
attractive because it is a form of gender discrimination. This case reflects a
growing trend of courts to protect women from pervasive social pressures to feel
beautiful. The author discusses the case law pertaining to Title VII and the
Americans with Disabilities Act, and how courts have used these statutes to depart
from standard social definitions of female beauty. The author further examines the
issue of appearance discrimination under the Due Process and Equal Protection
Clauses of the Fourteenth Amendment of the U.S. Constitution. While appearance-
related gender stereotypes continue to thrive in our society, and the law is
undeniably influenced by those stereotypes, the law may also influence the
direction of societal trends. The author concludes that courts have moved in a
positive direction by banning appearance discrimination.

Gina Capua, Marital Status Discrimination: The Status/Conduct Debate, 50
WAYNE L. REv. 961 (2004).

This article focuses on the Michigan courts' application of the Elliot-Larsen
Civil Rights Act ("MELCRA"), which states that an individual cannot be
discriminated against on the basis of marital status in the housing or employment
context. The Michigan courts have come to inconsistent results in MELCRA cases
because some courts confuse marital status with conduct of the parties. After the
author discusses cases involving employment discrimination and housing
discrimination based on marital status, it becomes clear that the Michigan courts
have more difficulty interpreting MELCRA in an employment context when
adultery is included as a consideration in the marital status of the discriminated-
against individual. In the instances where the courts did not find employment
discrimination, the courts reasoned that if a plaintiff was terminated as a result of a
supervisor's knowledge of the plaintiffs extramarital affair, the termination
occurred as a result of the plaintiff's conduct, not marital status. The author argues
that a person's extramarital affairs are irrelevant to his or her conduct at work, and
terminations based on these affairs constitute discrimination based on marital
status.

Lindsay R. B. Dickerson, Your Wife Should Handle It: The Implicit Message of the
Family and Medical Leave Act, 25 B.C. THIRD WORLD L.J. 429 (2005).

In The Mommy Myth: The Idealization of Motherhood and How It Has
Undermined Women, Susan Douglas and Meredith Michaels argue that the modem
media has perpetuated the popular 1950s image of women as the primary child
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caregivers. This phenomenon is referred to as "the new momism," and is
characterized by a presumption that women cannot be truly fulfilled until they have
a child, and further, to be a good mother, a woman must devote her entire life to her
child. The Family and Medical Leave Act of 1993 ("FMLA") relied on gender-
neutral language, and was intended to help women balance work and childcare.
The author argues that because the twelve weeks of family leave are unpaid, FMLA
assumes that the stay-at-home parent can afford not to work because a secondary
source of income exists within the household, and due to the cultural climate at the
time of its enactment, the assumption was that that parent would be the mother. As
a result, today the FMLA is utilized predominantly by women, to their social and
professional detriment, while social stigma, financial pressures, and specific
provisions of the FMLA act to keep men from fully utilizing family leave. The
author suggests that a paid family leave program, such as the one enacted in 2002
in California, will better serve the needs of working mothers, and do more to create
gender equality in the workplace.

Daniel E. Eaton, Writers Gone Wild: "The Muse Made Me Do It" as a Defense to
A Claim of Sexual Harassment, 12 UCLA ENT. L. REv. 1 (2004).

The California Supreme Court will decide whether a claim of sexual
harassment is actionable in a case where comedy writers are accused of using
vulgar language in their brainstorming sessions. Although objectionable language
would typically be grounds for a charge of sexual harassment, the author argues
that an exception should be made in circumstances where self-censoring would
intrude upon the creative process. In denying a summary holding in favor of the
writers, the Court of Appeals noted that they failed to prove that the language was
absolutely necessary. However, it is argued that the California Supreme Court
should carve out a broader creative privilege defense to prevent the traditional rules
relating to workplace etiquette from stifling creativity. Sexual harassment laws are
justifiably strict, but certain industries may warrant a creative privilege to foster the
free exchange of ideas.

Lisa B. Feinstein, The Forgotten Public Policies Behind the Family and Medical
Leave Act: Burden of Proof Structures Placing Unnecessary Burdens on
Employees'Statutory Entitlement, 73 FORDHAM L. REV. 2561 (2005).

The application of the Family and Medical Leave Act of 1993 ("FMLA")
varies among different circuits, and it is questionable whether the courts achieve
congressional policy of ensuring that employees are not forced to choose between
their jobs, and family or medical obligations. Three specific approaches are
analyzed: (1) the "McDonnell Douglas" framework, which places the burden of
proof on the employee; (2) the Ninth Circuit's requirement that the plaintiff prove
that her FMLA-protected leave constituted a negative factor in the employer's



786 CARDOZO JOURNAL OF LAW & GENDER

decision to terminate her; and (3) the Tenth Circuit's approach, where the entire
burden of proof is allocated to the employee. The viability of non-judicial forums
for addressing FMLA claims is also addressed, and the author concludes that
arbitration should not be mandatory. Courts should classify FMLA claims as
"interference" claims, employ a balancing test to determine whether the employer's
action violated the Act, and provide a partial affirmative defense through which
employers may limit their liability. This new approach will better achieve the
public policy goals of the FMLA, and will be consistent with current Department of
Labor regulations.

Julia M. Fischer, Marriage Promotion Policies and the Working Poor: A Match
Made in Heaven?, 25 B.C. THIRD WORLD L.J. 475 (2005).

This article reviews David Shipler's book, The Working Poor, in which
Shipler examines contentions regarding difficulties that face the working poor in
post-welfare-reform America, and compares these contentions with the marriage
promotion programs the Bush administration has attempted to enact to combat the
difficulties of the working poor. The Bush administration's plan would provide
funding for healthy marriage promotional activities, premarital education, and
marriage skills programs. The author acknowledges that being a single working
parent can be a burden that may make breaking the cycle of poverty difficult, but
doubts that the Bush administration's marriage promotion plan would help the
working poor because of the lack of proof Shipler proposes a solution that would
include universal health care, funding of public schools, and more funding for the
Earned Income Tax Credit. The reviewer agrees that Shipler's suggestions will be
effective and believes that the Bush administration's marriage proposal plan is
hazardous because the plan is framed not as a pro-marriage program, but as an anti-
poverty program.

Timothy G. Healy, Sexual Pattern: Why a Pattern or Practice Theory ofLiability is
Not an Appropriate Framework for Claims of Sexual Harassment, 10 ROGER
WILLIAMS U. L REv. 537 (2005).

Several federal courts have recently suggested that a "pattern or practice"
theory of liability should be applied to all sexual harassment claims. The "pattern
or practice" theory, which has historically governed class action suits, states that a
plaintiff is not entitled to the presumption that the employer harassed her, even if he
or she can prove a pattern of discrimination. The application of this legal theory to
standard claims is problematic because of the individualized nature of sexual
harassment claims and the specific procedural problems unique to this type of
litigation. The author analyzes the Minnesota District Court case of Jenson v.
Eveleth Taconite Co. and concludes that this precedent should not be followed.
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John E. Matejkovic, Which Suit Would You Like? The Employer's Dilemma in
Dealing with Domestic Violence, 33 CAP. U. L. REv. 309 (2004).

When dealing with domestic violence incidents that spill into the workplace,

employers should be aware of the myriad of potential claims that may be brought

against them. There are various tort-based liability issues for employers, not only

when their employees are the victims of domestic violence at the workplace, but
when other co-workers or bystanders are affected by the violent acts. Case law

shows that the determination of the chain of causation and foreseeability issues are
extremely fact-based, and this subsequently leaves employers confused about what
duty of care they owe to employees in a particular situation. An issue of growing
concern is an employer's potential tort-based liability for a claim of wrongful

discharge when the employer chooses to terminate an employee because domestic
problems affected the workplace. Additionally, it has become necessary for

employers to be aware of federal statutes such as Title VII prohibitions of sex

discrimination and sexual harassment, as well as state statutes dealing with
unemployment compensation, worker's compensation, anti-discrimination
provisions, leaves of absence, and restraining and protective orders.




