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ADOPTION

Erica Gesing, Note, The Fight to be a Parent: How Courts Have Restricted
the Constitutionally-Based Challenges Available to Homosexuals, 38 NEW ENG. L.
REv. 841 (2004).

Despite the evolving nature of the traditional American family and the urgent
needs for families to adopt children in the United States foster care system, laws
prohibiting adoptions by homosexual individuals continue to prevail in some states.
Rhetoric regarding the best interest of the child standard and myths about the
parental fitness of homosexual parents attempt to disguise discriminatory laws
based solely on sexual orientation. Recent legal trends regarding the privacy rights
of homosexuals in some states and court victories such as Lawrence v. Texas may
offer a glimmer of hope, but homosexuals still do not have a fundamental right to
engage in sodomy, to get married or to become foster parents-the latter of which is
highly unlikely because of the contractual nature of foster family relationships.
Furthermore, courts have consistently declined to declare homosexuals as a suspect
class that warrants heightened scrutiny analysis of laws affecting homosexuals
under the Due Process and the Equal Protection Clauses of the Fourteenth
Amendment. To address the persistent stereotypes and hostility against the
increasing number of homosexuals who seek to adopt foster children, the Supreme
Court should uniformly expand the rights for homosexuals to meet society's
changing ideals of the familial structure and to alleviate some of the prevalent
shortage problems in the foster care system.

Claire L. McKenna, Note, To Unknown Male: Notice of Plan for Adoption in
the Florida 2001 Adoption Act, 79 NOTRE DAME L. REv. 789 (2004).

The Florida 2001 Adoption Act amended Florida's adoption law after a case
in which the biological father alleged that the mother lied to an adoption agency by
claiming the father was unknown. In order to prevent agonizing adoption battles
and to protect the rights of such fathers, the legislature strengthened the notice
requirement for mothers putting a child up for adoption by requiring constructive
notice to birth fathers through newspaper advertisements-whether or not the

father's identity and whereabouts were known. The author examined the policy
implications of the law after one year of existence and found an increase in
abortions by women wanting to maintain privacy, fewer adoptions because would-
be parents had become more cautious, and no response from genetic fathers.
Because the law forced mothers to disclose information they might otherwise keep
private, this note looks at the First Amendment ramifications and decides that the
Florida 2001 Adoption Act is unconstitutional in light of the U.S. Supreme Court's
compelled speech decisions. The note concludes by promoting putative father
registries, which many states use already, as a less intrusive way of empowering a
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biological father who desires a relationship with his child, but not with the mother
of his child.

Alison S. Pally, Note, Father by Newspaper Ad: The Impact of In Re the
Adoption of a Minor Child on the Definition of Fatherhood, 13 COLUM. J. GENDER

& L. 169 (2004).

As familial arrangements different from the traditional nuclear family appear,
the parental rights of fathers become increasingly unclear. This note discusses the
differing approaches to defining the rights of an unwed father when the mother
wishes to give up their child for adoption. In 2001, the Florida legislature used the
"biology only" approach, where any biological father was entitled to notice of the
mother's intention to put the child up for adoption through publication in a
newspaper. The Supreme Court has adopted a different definition of fatherhood
through the "biology plus" approach, which says that the unwed father is entitled to
notice only if he has demonstrated a commitment to parenting. The author
examines the historical differences between the two approaches and argues that the
biology plus approach is the better option. Under the biology plus approach, the
father may demonstrate his commitment to parenting by registering with the state's
putative father registry and would consequently receive notice without invading the
mother's privacy.

CHILD ABUSE

Clay Calvert, The Perplexing Problem of Child Modeling Web Sites: Quasi-
child Pornography and Calls for New Legislation, 40 CAL. W. L. REv. 231 (2004).

The proliferation of non-nude child modeling web sites has become an
increasingly controversial issue. These web sites, by including sexually
provocative albeit clothed images of young girls, are quasi-child pornography.
These web sites do not meet the federal definition of child pornography, however,
they may still be deleterious to the mental health of the young women modeling on
the sites and the men that subscribe to the sites. The author asks that social

scientists explore the possible correlation between the increase in non-nude child
modeling websites and the increasing sexualization of young girls in the media. If
such a correlation exists, child pornography laws should be expanded to further
regulate the industry.
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Alecia Humphrey, The Criminalization of Survival Attempts: Locking up
Female Runaways and Other Status Offenders, 15 HASTINGS WOMEN'S L.J. 165
(2004).

This article explores the evolution of the criminalization of runaway girls, its

negative impact, and its remedies. Although abuse is rarely addressed in
delinquency issues, there is a link between physical and sexual abuse and running
away. In order for girls' status offenses and delinquency issues to be effectively
addressed, physical and sexual abuse must be taken into account.

Ashren Jenn, Supreme Court Review: Stogner v. California: A Collision
Between The Ex Post Facto Clause and California 's Interest in Protecting Child
Sex Abuse Victims, 94 J. CRIM. L. & CRIMINOLOGY 723 (2004).

The author describes what he perceives as the Supreme Court's error in
Stogner v. California, holding that California's extension of the statute of
limitations for prosecuting child sex abusers violates the Ex Post Facto Clause of
the Constitution. In light of public policy, psychology, and the four categories of
ex post facto laws established in Calder v. Bull, the California statute does not
trigger ex post facto concerns. Rather, extending the statute of limitations in child
sex abuse cases protects the unique child victim who often waits until adulthood to
name the abuser, without infringing on the rights of the abuser.

CUSTODY, VISITATION, AND DIVORCE

Bridget A. Blinn, Note, Focusing on Children: Providing Counsel to
Children in Expedited Proceedings to Terminate Parental Rights, 61 WASH. & LEE
L. REv. 789 (2004).

When children live in an abusive home it is important to expeditiously
remove them until a safe alternative is provided. Congress recently passed the
Adoption and Safe Families Act (ASFA) to provide further guidance in child
welfare and balance family reunification with parental rights termination. With this
legislation, Congress intended the courts to increase the focus on child welfare.
The author argues that this goal has not been realized due to the lack of legal
representation for children in court.
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Elizabeth Ashley Bruce, Note, A Parent's Right Under the Fourteenth

Amendment: Does Kentucky's De Facto Custodian Statute Violate Due Process?
92 KY. L.J. 529 (2003/2004).

In 1998, the Kentucky legislature passed the De Facto Guardian Amendment
which provides de facto custodians with equal standing and other rights similar to
that of a biological parent in child custody proceedings. Critics of the Amendment
suggest that Kentucky's statute is unconstitutional because it does not require a
specific showing of a parent's unfitness or a waiver of parental rights. The author
attempts to analyze this argument by evaluating Kentucky's decision in Sherfey v.
Sherfey where full custody was given to a child's grandparents. Though
Kentucky's De Facto Guardian Amendment does not require a specific finding of
parental fitness, the author concludes that the Amendment is constitutional since it
takes the most important fitness factors into consideration.

Christopher P. Carrington, From Parent to Paycheck: The Demotion of the

Noncustodial Parent with the Creation of the Custodial Parent's Presumptive Right
to Relocate, 26 U. ARK. LITTLE ROCK L. REV. 615 (2004).

The article questions the logic and efficacy of the 2003 Arkansas Supreme
Court's holding in Hollandsworth v. Knyzewski, which rejected the earlier Staab v.
Hurst standard for dealing with child custody-related relocation disputes. In Staab,
the court introduced a two-part method of evaluating relocation whereby a

custodial parent would first have to prove that the move would provide a "real
advantage" for the family unit, and then it would have to be shown that the move
met five additional criteria established in the second prong. In Hollandsworth, the

Arkansas Supreme Court rejected Staab as being outdated and running counter to
state precedent. The author contends that by departing from Staab, without
specifically overruling it, the Arkansas Supreme Court has created much confusion
for family law practitioners, not to mention marginalizing the rights of noncustodial
parents. The better solution is to eliminate the first prong of the Staab standard

while maintaining the fact-driven balancing tests contained within the second
prong.
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Alayne Katz, Junk Science v. Novel Scientific Evidence: Parental Alienation
Syndrome, Getting It Wrong in Custody Cases, 24 PACE L. REv. 239 (2004).

The author discusses the scientific determination of Parental Alienation
Syndrome (PAS) as it arises in custody litigation. The author challenges the use of
PAS on two grounds: first, that it shifts focus away from the potentially dangerous
behavior of the parent alleging PAS; and second, that it fails to consider the child's
developmental state or personal reaction to the divorce as a reason for the failure of
the child to visit the non-custodial parent. In examining a child's refusal to visit a

non-custodial parent, research should first consider underling issues of domestic
violence, mental health and ongoing parental conflict instead of resorting to PAS.

Hung-En Liu, Custody Decisions in Social and Cultural Contexts: In-Depth
and Focus Group Interviews with Nineteen Judges in Taiwan, 17 COLUM. J. ASIAN

L. 225 (2004).

Following the change in Taiwan from a presumption of paternal custody to a
best interests of the child standard, the author conducted interviews of judges to
determine how they apply the new standard. Judges award custody more often to
mothers rather than fathers following the enactment of the new law; however, joint
custody is almost never awarded, child support is rarely provided, visitation is
infrequently established, and custody issues are overlooked in divorce proceedings.
The author argues that the new standard does not provide the expected changes
since judges are not fully utilizing their discretion. The failure of the new law to
result in expected changes stems from social conditions and traditions in legal

education in Taiwan.

Austen L. Parrish, Avoiding the Mistakes of Terrell R.: The Undoing of the

California Tort Claims Act and the Move to Absolute Governmental Immunity in
Foster Care Placement and Supervision, 15 STAN. L. & POL'Y REv. 267 (2004).

This article addresses the issue of government liability for a social worker's
negligent placement or supervision of a child in foster care in California. The
California Tort Claims Act (CTCA) ended the government's absolute immunity for
such tort claims, and permitted liability in two ways: directly and derivatively. In
re Terrell R., a 2002 case, however, interpreted the CTCA very narrowly, making
government immunity the likely outcome in any foster child mistreatment case.
The author asserts that the decision in Terrell R. was misguided, in that the court's
analyses for both direct liability and derivative liability were erroneous.
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Jeffery J. Trapani, Comment, Grandparent Visitation Rights in
Massachusetts after Troxel: Blixt v. Blixt, 28 NEw ENG. L. REv. 759 (2004).

In September 2002, the Massachusetts Supreme Judicial Court upheld the
state's grandparent visitation statute, finding that it did not violate the mother's due
process or equal protection rights. This comment argues that the Massachusetts
high court did not adequately protect a parent's fundamental right to care for his or
her child as established by the United States Supreme Court. Under the
Massachusetts's ruling, parents may be subject to frivolous lawsuits by third
parties. The Supreme Judicial Court's ruling is in need of clarification as to what
factors may constitute the best interests of the child when weighed against the
parent's fundamental right.

Michael Varela, Comment, All for the Love of the Child: The Current State of
California's Grandparent Visitation Statute in Light of Troxel v. Granville, 44
SANTA CLARA L. REv. 595 (2004).

The Supreme Court in Troxel v. Granville struck down the Washington
Grandparent Visitation Statute holding that it interfered with the fundamental right
of a parent to rear her children. Since Troxel, state courts have found grandparent
visitation rights may be upheld but that a grandparent who desires visitation must
show that refusing visitation would result in harm to the child. The California
Grandparent Visitation Act avoids some of the problems of the unconstitutional
Washington Act by limiting who may petition for visitation rights and placing the
burden on the grandparent to prove that visitation will be in the best interest of the
child.

Danaya C. Wright, Untying the Knot: An Analysis of the English Divorce and
Matrimonial Causes Court Records, 1858-1866, 38 U. RICH. L. REv. 903 (2004).

The author traces the historical development of the Family Court in the UK
and its continuing influence on Family Law. The author notes that many of the
modem innovations of Family Law, such as joint custody, property settlements and
damages awards, came about in these early divorce proceedings.
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DOMESTIC VIOLENCE

Daniel D. Angiolillo & Wanda Lucibello, Seeking Truth, Preserving

Rights-Battered Women's Syndrome/Extreme Emotional Distress: Abuse Excuse

or Syndrome Defense, 24 PACE L. REv. 253 (2003).

When women in abusive relationships kill their partners, courts struggle in
considering extreme emotional distress and battered women's syndrome defenses.
Two legal professionals offer their opinions about the defenses. One illustrates the
value of psychiatric evidence in evaluating the defense. The other cautions against
the misuse of the defense.

Amanda Dekki, Note, Punishment or Rehabilitation? The Case for State-
Mandated Guidelines for Batter Intervention Programs in Domestic Violence
Cases, 18 St. JoHN'S J. LEGAL COMMENT. 549 (2004).

Batterer intervention programs are an alternative means for combating
domestic violence. Rather than incarcerating batterers, the programs work by
counseling them and changing their attitudes towards others. This article surveys
the arguments for and against batterer intervention programs. New York's batterer
intervention program does not have any guidelines as to what makes a successful
program. Because guidelines help to promote the most effective methods and
procedures for batterer intervention programs, New York and other states need to
implement mandatory guidelines in order to effectively curb domestic violence.

Deborah M. Goelman, Shelter from the Storm: Using Jurisdictional Statutes
to Protect Victims of Domestic Violence after the Violence Against Women Act of
2000, 13 COLUM. J. GENDER & L. 101 (2004).

This article examines statutes enacted to resolve jurisdictional and choice of
law issues that arise in interstate child custody cases. After reviewing the U.S.
legal system's historical approach to domestic violence, the author highlights
contemporary concerns such as separation violence and the effect of domestic
violence on children. The article then examines the jurisdictional statutes that
currently provide assistance to domestic violence survivors such as The Uniform
Child Custody Jurisdiction Act, The Uniform Child Custody Jurisdiction and
Enforcement Act, The Parental Kidnapping Prevention Act, and The Violence
Against Women Act of 2000. The article analyzes the potential application of the

jurisdictional statutes to provide redress to a mother in a hypothetical scenario.
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Danette Gomez, Note, Last In Line-The United States Trails Behind in
Recognizing Gender-Based Asylum Claims, 25 WHITTIER L. REV. 959 (2004).

Acts of gender-based violence often do not qualify for asylum in the United
States, and statutes providing for gender-based claims have yet to be passed. In
order to qualify for protection under the international conventions and American
asylum requirements, women have to be considered members of a "particular social
group." It is harder to meet such a requirement in the United States than it is in the
United Kingdom, Canada, and Australia. The United States is slow to recognize
gender differences in asylum. Other countries have more flexible guidelines for
administrators to recognize such differences than the United States, and the United
States should look to these countries for guidance.

Cynthia Grover Hastings, Note, Letting Down Their Guard: What Guardians
Ad Litem Should Know About Domestic Violence in Child Custody Disputes, 24
B.C. THIRD WORLD L.J. 283 (2004).

Children suffer when they are in a home where spousal abuse occurs. In
child custody disputes where domestic violence is alleged, states increasingly
assign guardians ad litem to look out for the best interests of the children. The
author uses both case studies and statistical evidence to demonstrate that appointed
guardians ad litem frequently fail to take the best interests of children into account
when representing them. The author proposes that a set of uniform standards and
guidelines be developed to ensure that guardians are properly trained to represent
children in child custody proceedings.

EDUCATION

David S. Cohen, Limiting Gebser: Institutional Liability for Non-Harassment
Sex Discrimination Under Title IX, 39 WAKE FOREST L. REV. 311 (2004).

Non-harassment sexual discrimination clearly affects the educational
opportunities Title IX sought to protect, and yet there is no clear standard for
evaluating such claims. The Supreme Court articulated that in Title IX sexual
harassment cases courts should not use agency principles, but rather award
monetary damages only if: 1) the student made a complaint to the school; and 2)
the school was deliberately indifferent to that complaint. As for cases that involve
non-harassment sex discrimination, the lower courts are split on applying the above
standard and offer little discussion of the matter. When the Supreme Court set out
its standard for harassment cases, it voiced concern that vicarious liability would
lead to endless lawsuits against schools. Studies show that non-harassment
complaints are much less common, therefore minimizing any good reason to deny
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vicarious liability for these types of claims.

Danielle M. Ganzi, Note, After the Commission: The Government's
Inadequate Responses to Title IX's Negative Effects on Men's Intercollegiate
Athletics, 84 B.U. L. REv. 543 (2004).

The author examines Title IX and the developments since its passage and
concludes that much work remains to be done to ensure that compliance with its
provisions does not disadvantage men's athletic programs. After discussing the
passage of the title and agency interpretations, the article explores the judicial
interpretation of Title IX. The author next gives an overview of how the title has
affected both men's and women's collegiate sports, and analyzes recent cases
instituted by men's athletic teams when their sports were eliminated for Title IX
compliance reasons. Finally, the article examines the recommendations that the
Commission on Opportunity in Athletics made for reforming Title IX and the fate
of these recommendations.

Danielle Elyce Hirsch, Recognizing Race in Women's Programming: A
Critique of a Women's Law Society, 19 BERKELEY WOMEN'S L.J. 106 (2004).

The article addresses the failure of a women's student group-Myra Bradwell
Association for Women Law Students (WLS)-at the author's school to incorporate
women of color into its membership. Applying Angela Harris' critique of feminist
essentialism, the author examines the programming and dialogues offered by the
student group. As a predominantly white group, WLS created a dialogue in which
women's identities were constructed solely around their womanhood and which
downplayed other factors that affected their life experiences-such as race. This in
turn marginalized women of color, who found that race was central to their identity.
The author argues that a group that fails to recognize the centrality of all parts of a
woman's identity will continue to isolate and ostracize minority perspectives
despite its best intentions.

C. Raj Kumar, International Human Rights Perspectives on the Fundamental
Right to Education-Integration of Human Rights and Human Development in the
Indian Constitution, 12 TuL. J. INT'L & COMP. L. 237 (2004).

The right to education is a fundamental right, and therefore protecting this
right promotes a nation's development. It is important for developing countries to
understand and accept a holistic view of human rights that encompasses
economical, social, and cultural rights along with education. With this notion in
mind, the author focuses on the problem of literacy in India and states that limiting
access to education or inadequately providing the masses with education is a
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human rights violation. The author notes that the constitution of India has
recognized the importance of education to promote social change. Though India's
democracy has grown stronger and more stable, the country's population would be
empowered by further development of the right to an education.

Debora L. Threedy, Learning from History/Constructing the Future:
Unearthing Subversion with Legal Archaeology, 13 TEX. J. WOMEN & L. 133
(2003).

Law students often feel alienated and depressed, perhaps due to the popular
Socratic method of teaching. An alternative approach to learning the law is Legal
Archaeology," which reconstructs a specific case in light of its historical and social
context, including looking to secondary sources such as newspapers and
biographies. Legal Archaeology is able to uncover systemic flaws such as lawyer
incompetence and the biases of fact finders that are not readily available in
opinions. Like initial feminist research, this approach has received skepticism.
However, by putting individual cases into context, students may feel less alienated
and dehumanized by their law school experience.

INTERNATIONAL & HUMAN RIGHTS

Elizabeth M. Bruch, Models Wanted: The Search for an Effective Response to
Human Trafficking, 40 STAN. J. INT'L. L. 1 (2004).

Human trafficking is a widespread and, according to many, a growing
problem. In recent years it has gained international attention because of the
massive number of people involved as well as its substantial financial
ramifications. This article focuses on what the international community can do, in
both the long and short term, to help eradicate "the trade in human misery." The
author first provides an overview of human trafficking, beginning with the rise of
white slavery, and describes the international response to the current situation. The
author suggests that the law enforcement approach, the criminalization of
trafficking and the prosecution of traffickers, is only one way to attack the problem.
She explores the debates about defining human trafficking, as well as the modem
feminist critique of these debates. Finally, the author suggests different approaches
to this international problem, including, most notably, the prioritization of human
rights concerns over those of law enforcement, and the addition of the voices of the
trafficked to the discussion.
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Barry Crown, Civil Partnership in the UK-Some International Problems,
48 N.Y.L. SCH. L. REv. 697 (2004).

The author addresses the legal issues that may arise in the international arena
due to a proposal to grant legal status to registered same-sex couples in England
and Wales. The author explains that same-sex couples living abroad could face a
host of problems not encountered by heterosexual couples, including countries not
recognizing their partnership, inheritance taxes on bequeathed property, and
immigration difficulties for British citizens with foreign partners. The author also
points out the difficulty of dissolving same-sex unions when the relatively small
numbers of jurisdictions that grant these unions have domicile requirements that the
couples do not meet. While an international registry of partnerships might alleviate
some of these problems, the author concludes that attention must be paid to the
different schemes and rights attached to civil unions in their jurisdictions of origin.

Catherine A. Hardee, Note, Balancing Acts: The Rights of Women and
Cultural Minorities in Kenyan Marital Law, 79 N.Y.U. L. REv. 712 (2004).

There often exists a tension between the protection of women's rights and the
perpetuation of cultural traditions. The author examines the various cultural
systems of marriage available in Kenya, and the advantages and disadvantages of
each system. The systems are based on the cultures and religions in Kenya, as well
as civil marriage and marriage through cohabitation. Problems with Kenyan
marriage traditions range from whether having multiple wives is acceptable to the
economic obligations of the wedding. The availability of options, and the
corresponding legal systems, can potentially empower a female because she can
choose the set of laws that will apply to her marriage. For this potential to be
realized, however, she must truly understand and be able to utilize such options.
Currently, factors such as the ability to pay for a certain type of wedding and a
faulty registration system inhibit such potential.

Michael J. Meyers, A COG's Vaginal Birth After Cesarean Standard: A
Market Restraint Without Remedy?, 49 S.D. L. REv. 526 (2003/2004).

Almost a quarter of American women who give birth each year do so by
means of cesarean section, despite growing international concern over the safety
and so-called advantages of the procedure. This article takes aim at the American
College of Obstetrics and Gynecology (ACOG), the largest professional
organization for OB/GYN doctors in the United States, which advocates elective
cesareans and strongly discourages women from having vaginal births after a prior
cesarean (VBAC), even though research shows that such deliveries pose no greater
complications than other vaginal births. The author claims that the ACOG places a
higher value on profit maximization than it does on patient safety, citing statistics
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showing that a cesarean generally costs twice that of a vaginal delivery (with a
greater chance of re-hospitalization after a cesarean), while women are anywhere
from five to seven times more likely to die because of a cesarean than with a
vaginal birth. The author also contends that the ACOG has imposed market
restraints on consumer choice in direct violation of federal and state anti-trust law.
The article concludes by promoting several remedies to curtail this impermissible
restraint on trade, including lawsuits brought by women denied reasonable access
to VBACs and anti-trust suits brought by those physicians who have been denied
the right to perform VBACs at community hospitals.

Jenni Millbank, Gender, Sex and Visibility in Refugee Claims on the Basis of
Sexual Orientation, 18 GEO. IMMIGR. L.J. 71 (2003).

Recently, countries that receive refugees, including Germany, the United
States, Canada, Australia, and the United Kingdom, have accepted gay men and
lesbians under the "particular social group" category of the United Nations'
Refugees Convention. The three criteria of the particular social group
determination are straightforward: Do lesbians and gay men constitute a particular
social group in their home country? Is the refugee in question a lesbian or gay
man? Will s/he face persecution because of this? However, different countries
have gone about answering these questions differently. The author conducted a
study comparing case law in Canada and Australia from 1994-2000, finding that
the claims of lesbians were often denied for being "too private," because many
relationships were hidden from families and society, while those of gay men were
often rejected as "too public," because many relationships resulted in harassment
by police in public parks and toilets. A common theme for both gay men and
lesbians seeking refuge was a reaction against same-sex hand-holding in public,
and the implication that the only "proper place" for contact was in the privacy of
the home. The author concludes that any acceptable solution to the international
variation in the particular social group category of asylum-seeking must be a

feminist one that accepts lesbian and gay self-determination.

Eileen Pittaway & Emma Pittaway, "Refugee Woman ": A Dangerous Label,
10 AUSTL. J. HUM. RTS. 119 (2004).

While the United Nations High Commissioner for Refugees has produced
guidelines to protect and prevent the sexual abuse of refugee women, these
measures have largely failed to provide the required protections. This paper,
written as part of a major research project examining the protection needs of
refugee women and the international responses to these concerns, focuses on the
role played by identity and intersectional oppression. The way that refugee women
identify themselves and are identified by those who are supposed to protect them is
a key aspect of the failure to protect these women. The identity label of "refugee
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woman" disempowers the women by denying them the ability to identify
themselves as something else and marks them as exploitable. They suffered
extreme sexual abuse because of their identities as women, refugees, and members
of marginalized social groups. The International Protection Regime is supposed to
provide refugee women with legal protection, but fails to do so when it does not
challenge the label of "refugee woman" and the social attitude of tolerance and
indifference to sexual violence against them.

Benazeer Roshan, Note, The More Things Change, the More They Stay the
Same: The Plight of Afghan Women Two Years After the Overthrow of the Taliban,
19 BERKELEY WOMEN'S L.J. 270 (2004).

This article focuses on the women of Afghanistan two years after the end of
the Taliban regime. The author surveys the history of Afghan women's rights
during the Soviet reign in the 1980s, where women were equal under the law, to
1996 when the Taliban took control of the country and mandated harsh dress code
requirements for women and limited their access to education, employment, general
mobility, and security. Although the 2001 Bonn Agreement was put into effect to
create a foundation for a transitional government that protected women's rights, the
author illustrates that Afghan women are still suffering deplorable human rights
violations, not unlike those they faced under the Taliban. The author concludes
that instead of the gender-neutral language found in their constitution, Afghans
should use explicit language addressing these human rights violations and
mandating women's rights to effectively improve conditions for women.

Elizabeth M. Schneider, Transnational Law as a Domestic Resource:
Thoughts on the Case of Women's Rights, 38 NEw ENG. L. REv. 689 (2004).

The author advocates for the exploration of transnational law by American
women's rights activists to achieve two major goals: 1) a basis for argumentation in
domestic women's rights law reform efforts; and 2) to persuade the United States to
ratify the Convention on the Elimination of All Forms of Discrimination Against
Women (CEDAW). The author first points to the growing acceptance by
Americans of transnational law, noting that some Supreme Court Justices even
consider it persuasive authority. The author then examines the international
women's rights movement and notes that women's rights and international
organizations no longer have to remain separate entities. Finally, the author
explains CEDAW, argues for ratification in the United States, and describes how
transnational law can help make that happen.

[Vol. 11:463



CARDOZO WOMEN'S LAW JOURNAL

Abigail Schwartz, Sex Trafficking in Cambodia, 17 COLUM. J. ASIAN L. 371
(2004).

Recruitment of prostitutes in Cambodia is not yet governed by international
crime syndicates, but women are recruited voluntarily, sold by family or friends for
employment, kidnapped, or deceived. Supply of and demand for prostitutes in
Cambodia stems from patriarchal values, social disintegration, foreign influence,
and poverty. In addition, laws relating to sex trafficking, including domestic laws
and international obligations, have been ineffective in limiting trafficking of
Cambodian women and children. The laws are ineffective due to a lack of
enforcement, resources, and information. The author suggests that in order to
effectively curtail trafficking there must also be efforts to expand women's skills
and career options to provide women with sound alternatives to prostitution.

Jeff Timmerman, When Her Feet Touch the Ground: Conflict Between the
Roma Familistic Custom of Arranged Juvenile Marriage and Enforcement of
International Human Rights Treaties, 13 J. TRANSNAT'L L. & POL'Y 475 (2004).

This article focuses on growing concerns in the international community over
arranged juvenile marriage of Roma. The author is particularly critical of the
narrow context in which these concerns have been voiced, specifically in a time
when many other serious positive violations of Roma rights, often state-sanctioned,
are embedded in host country legal systems. As many Eastern European countries

are attempting to assimilate to European Union human rights standards, there is a

danger in moving too quickly. At the outset, the author attempts to demystify the

myths and traditions surrounding Roma origin and marriage customs. In the

succeeding sections, attention is given to the implications of state sanctioning of

Roma practices. The article concludes with a discussion of a more holistic

approach to human rights concerns that would address discrimination by race as

well as gender.

MARRIAGE

Carlos A. Ball, Symposium, The Positive in the Fundamental Right to Marry:

Same-Sex Marriage in the Aftermath of Lawrence v. Texas, 88 MINN L. REv. 1184

(2004).

The author posits that the Supreme Court's decision in Lawrence v. Texas

laid the groundwork for future claims supporting the right to same-sex marriage.

The Court used an expansive approach to liberty interests protected by the Due

Process Clause, and such reasoning is sufficient to prevent states from regulating

sexual intimacy between those of the same sex. Additionally, the Court rejected

the notion that majoritarian morality was a sufficient ground to support states'
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regulation of an individual's sexual relationship. The author believes that the
approach used by the Court in this decision, along with attitudes toward
homosexuality in similarly situated nations, such as Canada, indicate that there is a
future for same-sex marriage.

Gerard V. Bradley, Law and the Culture of Marriage, 18 NOTRE DAME J.L.
ETHICS & PUB. POL'Y 189 (2004).

The legalization of same-sex marriages will transform the moral reality about
marriage, which the author defines as a "two-in-one flesh communion oriented
toward procreation" only possible between a man and a woman. The author

contends that although Lawrence v. Texas invalidated a state statute that demeaned
homosexuals and violated the privacy and sexual liberty of consenting adults, the
Court declined to take any position on the issue of same-sex marriages and any
suggestion to the contrary was merely dicta. The author supports the Federal
Marriage Amendment as the appropriate national response to ban the threat of
same-sex marriages or unions in all states.

Dale Carpenter, Gay Rights After Lawrence v. Texas: Is Laurence
Libertarian?, 88 MINN. L. REv. 1140 (2004).

Justice Scalia and some commentators characterize the Lawrence v. Texas
decision as Libertarian. These commentators argue that Lawrence represents an
expansion of constitutional protection to include a never-before-protected
fundamental right and that this case will influence other areas of sexual regulation.
They argue further that the decisions has consequences that reach beyond laws
regulating sexual matters. However, the author disputes these assertions and argues
that Lawrence is essentially Court atonement for its Bowers v. Hardwick decision.
Lastly, the author shows that the Libertarian readings are overly broad readings of
the decision that the author demonstrates are implausible.

Sarah C. Courtman, Sweet Land of Liberty: The Case Against The Federal
Marriage Amendment, 24 PACE L. REv. 301 (2004).

This article explores same-sex marriage with a discussion of the Defense of
Marriage Act, the decisions of certain states to legally recognize same-sex couples,
and the concern the Full Faith and Credit Clause raises. In examining the Federal
Marriage Amendment, which would limit the right to marry to heterosexual
couples, the author makes arguments against passage of the amendment, including
a shift from state control of the fundamental right of marriage to federal
control.The author warns against actions that limit the fundamental rights of a
group of people, thereby creating both a second class citizenry and a system of
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"moral slavery" akin to oppression of women and African Americans.

Erica Gesing, Note, The Fight to be a Parent: How Courts Have Restricted
the Constitutionally-Based Challenges Available to Homosexuals, 38 NEw ENG. L.
REv. 841 (2004).

Despite the evolving nature of the traditional American family and the urgent
needs for families to adopt children in the United States foster care system, laws
prohibiting adoptions by homosexual individuals continue to prevail in some states.
Rhetoric regarding the best interest of the child standard and myths about the
parental fitness of homosexual parents attempt to disguise discriminatory laws
based solely on sexual orientation. Recent legal trends regarding the privacy rights
of homosexuals in some states and court victories such as Lawrence v. Texas may
offer a glimmer of hope but homosexuals still do not have a fundamental right to
engage in sodomy, to get married or to become foster parents. Furthermore, courts
have consistently declined to declare homosexuals as a suspect class that warrants
heightened scrutiny analysis of laws affecting homosexuals under the Due Process
and the Equal Protection Clauses of Fourteenth Amendment. To address the
persistent stereotypes and hostility against the increasing number of homosexuals
who seek to adopt foster children, the Supreme Court should uniformly expand the
rights for homosexuals to meet society's changing familial structure and to alleviate
some of the prevalent shortage problems in the foster care system.

Lynne Marie Kohm, Does Marriage Make a Good Business? Examining the
Notion of Employer Endorsement of Marriage, 25 WHITTIER L. REv. 563 (2004).

Married employees tend to be more productive than their unmarried
counterparts due to the long-term responsibilities associated with marriage. The
author explores whether employers are legally authorized to encourage their
employees to get married and concludes that employers can legally promote
marriage among employees. Case law and marital discrimination issues arising out
of Title VII of the Civil Rights Act of 1964 are analyzed; marital status
discrimination is distinguishable from endorsing marriage among employees. An
employer's interests in preventing sexually charged company culture and
promoting productivity are addressed by endorsing marriage among employees.
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Robert Laurence, What Could American Indian Law Possibly have to Do
with the Issue of Gay-Marriage Recognition?: Definitional Jurisprudence, Equal
Protection and Full Faith and Credit, 24 N. ILL. U. L. REv. 563 (2004).

The author examines the parallels between American Indian law and
emerging same-sex marriage jurisprudence. The Equal Protection Clause does not
bind American Indian Tribes, and its application to them is problematic. Those
who wish to marry within their sex are like an American Indian Tribe not
recognized by the United States government. Recognition of same-sex marriages
would benefit society by adding a substantial degree of stability to same-sex
relationships. Lessons learned from the conflict between the dominant society and
American Indians can be applied to the issue of same-sex marriage recognition.

Eleanor Michael, Approaching Same-Sex Marriage: How Second Parent
Adoption Cases Can Help Courts Achieve the "Best Interests of the Same-Sex
Family", 36 CoNN. L. REv. 1439 (2004).

The author compares the right of same-sex couples to marry with second-
parent adoption rights in Vermont and Massachusetts. Both states have a
comprehensive approach regarding adoption by focusing on the best interest of the
child. Courts should follow a comprehensive approach to grant legal recognition to
same-sex couples in the same manner as second-parent adoption; the assumption
should be that the adoptive parents are married.

Gretchen Van Ness, The Inevitability of Gay Marriage, 38 NEw ENG. L. REv.
563 (2004).

Gretchen Van Ness, a civil rights attorney, asserts that laws permitting same-
sex marriage are inevitable because the main arguments against gay marriage are
flawed, and laws that ban same-sex marriage violate the Due Process Clause of the
Fourteenth Amendment. Furthermore, defining civil marriage based on religious
tradition violates the Establishment Clause of the First Amendment. Same-sex
marriage is inevitable because the Supreme Court has recognized the right to marry
as a fundamental liberty interest; therefore, laws that discriminatorily ban marriage
based on one's sex or the sex of the prospective spouse violate the Fourteenth
Amendment.
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Mark Strasser, Lawrence and Same-Sex Marriage Bans: On Constitutional
Interpretation and Sophistical Rhetoric, 69 BROOK. L. REv. 1003 (2004).

While striking down Texas's sodomy law in Lawrence v. Texas, the Supreme
Court focused on the criminal aspects of the prohibition and explicitly stated that
they were not deciding whether the right to same-sex marriage was constitutionally
protected. Still, the Court's decision in Lawrence makes it clear that the
Constitution does in fact protect the right to same-sex marriage. It is unclear
whether the current version of the Supreme Court will recognize this right.

Jeanne L. Tollison, Explain This to Me Again; If We Protect the Right to
Intimate Sexual Relations, We Can't Protect the Right to Abortion? Justice Scalia's
Implausible Dissent in Lawrence v. Texas, 31 W. ST. U. L. REv. 163 (2004).

This article points out problems with Justice Scalia's dissent in Lawrence v.
Texas. The author specifically attacks the notion that in supporting a right to
intimate sexual relations, the Supreme Court may not continue to protect the right
to abortion. The article addresses the underlying methodology behind Scalia's
rationale in only protecting those aspects of life under the Constitution that have
been traditionally protected and scrutinized. Through a discussion of the Court's
relevant decisions over the past decade, the author argues that Lawrence is in fact a
step towards affirming the core values expressed in Roe. These decisions suggest
an expansive view that certain aspects of an individual's life do not warrant
governmental intrusions.

Mark E. Wojcik, The Wedding Bells Heard around the World: Years from

Now, Will We Ever Wonder Why We Worried About Same-Sex Marriage, 24 N. ILL.
U. L. REv. 589 (2004).

The author examines the recent history of same-sex marriages, from the
initial legislation in the Netherlands. The author then analyzes various Supreme
Court cases on the topic, particularly those relating to state laws passed on the
issue. The author argues that state legislation allowing same sex marriages is
necessary to maintain the principles of equal protection, due process, and privacy.
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Anita Y. Woudenberg, Giving DOM4 Some Credit: The Validity of Applying
Defense of Marriage Act to Civil Unions under the Full Faith and Credit Clause,
38 VAL. U. L. REv. 1509 (2004).

The federal Defense of Marriage Act (DOMA) permits states to enact their
own legislation, known as "mini-DOMAs," to suspend the application of the Full
Faith and Credit Clause to the recognition of same-sex marriages. DOMA and the
mini-DOMAs it has spawned are constitutional methods of restricting the
recognition of same-sex marriage. However, the author argues that the statutes do
not deny the recognition of civil unions. The author also considers the potential
effects of expanding the existing legislation to cover civil unions. The author
concludes by offering a model revision of both federal and state DOMAs.

PARENTING

Martha F. Davis, Male Coverture: Law and the Illegitimate Family, 56
RUTGERS L. REv. 73 (2003).

Due to the legacy of male coverture, many states frustrate illegitimate
children's attempts to establish patemity, inherit, and initiate wrongful death
actions with respect to their fathers. Litigation resulted in changes increasing the
status of illegitimate children. Civil rights groups frame the issue of illegitimacy as
an equal protection issue. However, women's rights groups have done little to
address illegitimacy issues. Illegitimacy must take a more prominent place in
feminist efforts.

Lee Anne Fennell, Relative Burdens: Family Ties and the Safety Net, 45 WM.
& MARY L.REv. 1453 (2004).

The author explores the unreciprocal nature of dependency care and the
resulting costs that consist of out of pocket expenses and opportunity costs.
Dependency care costs carried solely by the family, unlike those carried by society,
influence family formation. Family size impacts the cost of dependence by
allowing family members to pool resources to cover expenses. A policy that
allocates the burden of dependency care costs solely among the family creates
incentives for financially responsible family members to exit the relationship. A
policy that supplements the burden of dependency care costs carried by the family
with public assistance promotes stronger families while decreasing the burden on
individuals who lack the altruism and funds to fully contribute private dependency
care.
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Wendee M. Hilderbrand, Note, When One Parent Goes and the Other Parent
Stays: The Inconsistency and Inequality of Guaranteeing Absent Parents
Permanent Parental Rights, 56 VAND. L. REv. 1907 (2003).

The Supreme Court recognized that, although there is a fundamental right to
parent one's child free from state interference, that right requires assumption of
parental responsibilities. This article criticizes current law for not taking that
principle further. Currently, the absent parent has the power to exercise incredible
control over the custodial parent's life by reserving rights to see the child. The
custodial parent must live his or her life in order to preserve that right, ensuring all
legal formalities are met, regardless of whether the absent parent ever expresses an
interest in the child's life. Such legal bonds should be severed when a parent
abdicates responsibility for the child.

Margaret S. Osbome, Note, Legalizing Families: Solutions to Adjudicate
Parentage for Lesbian Co-Parents, 49 VILL. L. REv. 363 (2004).

At the dissolution of a lesbian relationship, some courts hold that that the
woman who is not the natural or adoptive parent of a child is not entitled to
custody. Current law is not equipped to deal with the lesbian family structure.
Custody rights are limited only to natural or adoptive parents. Though there are
options for lesbian women seeking to gain visitation rights, courts inconsistently
allow any particular option, making it impossible to secure parental rights. The
author suggests that the legislature adopt the statutory schemes resembling the
principles of the Uniform Parentage Act or the American Law Institute's
recommendations for the law of the family dissolution.

PORNOGRAPHY

Clay Calvert, Revisiting the Voyeurism in the First Amendment: From the
Sexually Sordid to the Details of Death, 27 SEATTLE U. L. REv. 721 (2004).

This article examines the legal conflict between privacy and voyeurism. It
looks specifically at five current legal issues: Peeping Toms who videotape women
as they undress; media access to the autopsy results of NASCAR driver Dale
Earnhardt in 2001; the New York Times' seeking records of 911 emergency calls
made just before victims of the World Trade Center terrorist attacks died; media
access to the sordid details of celebrity divorces; and the practice by police officers
of escorting handcuffed criminal defendants in front of the media, or "perp walks."
The author describes a "voyeurism value," where the reality television-viewing
public is empowered by the First Amendment to delve further and further into the
intimate lives of other people. The author concludes that legal attempts to restrict
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voyeurism have not been fully successful. He encourages a closer look at several
notions: newsworthiness and the public's right to know as justifications of
voyeurism ; and geographically based privacy rights, which would tie the amount

of legal privacy in a given place to an objectively reasonable expectation of
privacy.

Yuval Kamiel & Haim Wismonsky, Pornography, Community and the
Internet Freedom of Speech and Obscenity on the Internet, 30 Rutgers Computer
& Tech. L.J. 105 (2004).

The article examines whether modem conceptions of obscenity are applicable
to the dissemination of lewd publications on the Internet. Determining the relevant

community by which obscenity may be judged is difficult because the Internet
transcends traditional notions of community. A virtual community standard should

be* preferred over local community standards in adjudicating Internet-related
obscenity cases. International cooperation in the standardization of rules for
Internet obscenity would be optimal, especially with the establishment of an
international court of Internet law.

Emily Vander Wilt, Note, Considering COPA: A Look at Congress's Second

Attempt to Regulate Indecency on the Internet, 11 VA. J. SOC. POL'Y & L. 373
(2004).

This note considers the Child Online Protection Act (COPA), an attempt by
Congress to regulate pornography on the internet, and the Supreme Court's second
consideration of the Act. An undercurrent running throughout the note is the
tension between the protection of First Amendment rights and the need to protect
our children from harm. The author first introduces the statute and its relevant
legal history, touching upon case law and virtual pornography. The author reviews
the major pornography cases that have gone before the Supreme Court and
evaluates the Justices' positions. After tracing COPA's path through the court
system, the author discusses COPA as it is before the Supreme Court now,
evaluates its constitutionality, and predicts how each of the Justices will vote.
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RELIGION

Lisa Hajjar, Religion, State Power, and Domestic Violence in Muslim
Societies: A Framework for Comparative Analysis, 29 LAW & SOC. INQUIRY 1

(2004).

This article focuses on domestic violence and impunity in Muslim societies in
the Middle East, Africa, and Asia. Within this context, the author emphasizes and
compares the interplay between shari'a (Islamic law), state power, intra-family
violence and struggles over women's rights. The most important variable is the
state since it is responsible for the restriction and punishment of domestic violence.
The author attempts to identify instances where such violence is, or can be,
regarded as inimical to Islam in order to prevent future domestic violence and
provide a foundation for combating gender biases in all societies. Ultimately, the
author concludes that efforts to implement legal reforms concerning the rights and
protection of women within the family are inhibited by contests over the role and
jurisprudence of religious law, and that social acceptance of such reform is
contingent on their apparent compatibility with religious beliefs.

Daniel Pollack et al., Classical Religious Perspectives of Adoption Law, 79
NOTRE DAME L. REv. 693 (2004).

The authors provide a detailed historic overview of adoption law under
Judaism, Islam and Catholic Canon law to demonstrate that religion plays a
complex role in our conception of secular adoption laws. The authors argue that
courts ignore the religious underpinnings of adoption. By doing so, courts fail to
hand down decisions which fully reflect a child's cultural perspective. Adoption
law is about more than duties and rights; it is based on genuine love and caring for
another human being. The authors conclude by stating that if courts fail to focus on
greater concerns that are reflected in the religious bases of adoption law, they will
gloss over important aspects of children's lives in their adoption decisions.

REPRODUCTIVE RIGHTS

Jennifer L. Achilles, Comment Using Tort Law to Circumvent Roe v. Wade
and Other Pesky Due Process Decisions: An Examination of Louisiana's Act 825,
78 TUL. L. REv. 853 (2004).

Louisiana's legislature recently passed Act 825, providing a woman a
statutory right to sue her doctor--who competently performs an abortion procedure
upon her-for the wrongful death of her fetus. The author argues that this places an
impossible duty of care on doctors and removes all legal significance from the
signing of a consent form as a symbol of some accepted risk. Act 825 may so
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dampen the performance of abortions in Louisiana that no abortion may again be
performed, thus eliminating the possibility of challenging the constitutionality of
the Act in the future. This chilling effect creates the possibility that life saving
abortions will not be performed for fear of suit after the fact, thus endangering the
lives of adult women. The author states that Act 825 is unconstitutional and is a
blatant conservative attempt to usurp abortion rights.

Gregory B. David, Comment, Dworkin, Precedent, Confidence, and Roe v.
Wade, 152 U. PA. L. REV. 1221 (2004).

Emphasizing the role of legal principles within the context of Dworkin's
theory of adjudication, confidence plays a critical role in the balancing process by
which judges decide to reject precedent, particularly in a case as significant as Roe

v. Wade. Because the doctrine of stare decisis requires a certain measure of
deference to prior reasoning, the judges' confidence that precedent was wrongly
decided should reflect good faith attempts to weigh the underlying principles of the
case against countervailing needs for predictability and stability in the legal system.
The strength of the substantive reasons in favor of precedent-first-order
principles-as well as interests of stare decisis, combine to dictate the amount of
confidence judges need to reject precedent. The author concedes that, in addition
to disagreements about first-order principles, judges will inevitably disagree about
the level of deference that should be accorded to precedents: second-order
principles that deal with the manner in which judges weigh first-order principles in
relation to other legal principles. The author concludes that the significant interests
of stare decisis in Roe demand a most compelling articulation of the good faith
balancing of relevant legal principles and the highest level of confidence from the
Justices if they are to reject its precedent.

Heather S. Dixon, Pelvic Exam Prerequisite to Hormonal Contraceptives:
Unjustified Infringement on Constitutional Rights, Government Coercion, and Bad
Public Policy, 27 HARV. WOMEN'S L.J. 177 (2004).

Publicly funded family planning centers are required to perform invasive
pelvic exams on female patients before they can disburse birth control pills, in
order to identify women who are at a higher risk of experiencing harmful side
effects. However, publicly funded clinics are not required to perform a prostate
exam on male patients seeking contraception despite a similar opportunity for
preventive health care. The author asserts that the government-sanctioned pelvic
exam requirement is unconstitutional on multiple grounds, including imposing an
undue burden on women's access to contraceptives and depriving women of equal
protection under the law. The pelvic exam is unconstitutional under intermediate
scrutiny as a gender classification because it is over-inclusive and it perpetuates
gender stereotypes by reducing access to contraception and forcing undesired
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maternal roles on women. The author concludes that the pelvic exam requirement

should be eliminated because the benefits of birth control outweigh the

disadvantages, and women can make their own informed decisions about whether

to use oral contraceptives.

Christopher P. Keleher, Comment: Double Standards: The Suppression of

Abortion Protesters 'Free Speech Rights, 51 DEPAUL L. REV. 825 (2002).

The author argues that lives are not the only thing at stake in the abortion

debate, but that the debate has also affected freedom of speech-a necessary

element of democracy. Recently, the Supreme Court has gradually limited the

freedom of speech for abortion protesters through three abortion cases: Madsen v.

Women's Health Center, Schenck v. Pro-Choice Network of Western New York,

and Hill v. Colorado. The Court justified their restrictions as content neutral time,

place, and manner restrictions. The author concludes that the abortion debate

cannot progress absent a free and frank discussion--regardless of the Court's

reasoning.

Tamara F. Kushnir, It's My Body, It's My Choice: The Partial-Birth Abortion

Ban Act of 2003, 35 LoY. U. CHI. L.J. 1117 (2004).

The author argues that the Partial-Birth Abortion Ban Act of 2003 (PBABA)

is unconstitutional as a violation of the abortion right established in Roe v. Wade.

The author first examines the history of abortion rights, different procedures and

their relevance to the PBABA, and the history of this statute. She then argues that

this statute must, but does not, satisfy the adequate health exception mandated by

Stenberg v. Carhart. The statute also does not allow for doctors to use their

medical expertise in deciding what is in the patient's best interest. She concludes
that while Supreme Court case law has created a framework through which the

government can reduce the number of abortions, they should not do it at the
expense of women's health.

Dena M. Marks, Person v. Potential: Judicial Struggles to Decide Claims
Arising from the Death of an Embryo or Fetus and Michigan's Struggle to Settle

the Question, 37 AKRON L. REv. 41 (2004).

The article begins with a brief historical overview of wrongful death claims

in the U.S. arising from the death of an embryo or fetus (either in utero or if born

alive). The article examines select modem cases that have set the course these

wrongful death suits on a state by state basis. Currently, the majority of
jurisdictions permit wrongful death suits to go forward for the death of a viable

fetus. Of these, a minority of suits further provide a cause of action for the
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wrongful death of an embryo or pre-viable fetus. After focusing on Michigan's
inconsistent judicial holdings on wrongful death actions, the article then analyzes
the state's 1999 Amendatory Act, which attempted to codify recent judicial
holdings on the viability of wrongful death suits. The article concludes by taking
the position that state legislatures should provide clear directives and answers as to
whether these wrongful death suits are indeed viable.

Katherine T. Pratt, Inconceivable? Deducting the Costs of Fertility
Treatment, 89 CORNELL L. REV. 1121 (2004).

Under the tax code, individuals can deduct medical expenses that have not
been covered by insurance and exceed 7.5 percent of the taxpayer's adjusted gross
income. Costs of fertility treatment may fit under the definition of medical
expenses in the tax code because it is recognized as a disease or condition and the
treatment affects the taxpayer's body. However, it can be argued that fertility
treatment results from a personal decision to have a child rather than a medical
decision, so it qualifies as a personal expense. The IRS has taken inconsistent
positions on whether fertility expenses are deductible, but the author concludes that
fertility expenses should be deductible medical expenses.

Hannah A. Saona, Comment, The Protection of Reproductive Rights Under
International Law: The Bush Administration's Policy Shift and China's Family
Planning Practices, 13 PAC. RIM L. & POL'Y J. 229 (2004).

On January 22, 2001, President George W. Bush announced the reinstatement
of the "global gag rule," a policy that withholds U.S. funds from foreign non-
governmental organizations that perform or actively promote abortion as a method
of family planning. President Bush enforced the global gag rule on July 22, 2002
by eliminating financial support of the United Nations Population Fund (UNFPA)
on the ground that UNFPA was involved in China's coercive family planning
practices. However, there was no evidence that UNFPA knowingly supported or
participated in China's coercive family planning practices, which include forced
abortions and involuntary sterilizations. By withholding the UNFPA funds,
President Bush has ironically assisted China's coercive family planning agenda
because the absence of funding has increased the risk of infant mortality/maternal
illness and restricted the availability of contraceptive/family planning information.
Therefore, the author concludes that President Bush should increase funding to
UNFPA to increase global reproductive rights and deal with Chinese human rights
violations as a separate issue.

[Vol. 11:463



CARDOZO WOMEN'S LAW JOURNAL

SEX CRIMES

Beverly Balos, The Wrong Way to Equality: Privileging Consent in the

Trafficking of Women for Sexual Exploitation, 27 HARV. WOMEN'S L.J. 137
(2004).

The core international documents that define and prosecute the trafficking

women for prostitution are highly controversial. The documents focus on the issue

of consent to determine whether an incident of trafficking constitutes a human

rights violation. Recent law appears to embrace consent as a defense to trafficking.

The author's contention, however, is that social justice is diminished by allowing
women to consent to trafficking, and that doing so retards international human

rights laws for the protection of women.

Elizabeth M. Bruch, Models Wanted: The Search for an Effective Response to

Human Trafficking, 40 STAN. J. INT'L. L. 1 (2004).

This article focuses on what the international community can do to eradicate

human trafficking. Starting with hysteria over "white slavery" and moving to the

present, the article traces the international response to trafficking. The author
suggests that the law enforcement approach is insufficient to attack the problem of

human trafficking. Exploring the debates about defining human trafficking, as well

as the modem feminist critique of these debates, the author suggests several
approaches to this international problem.

Marah DeMeule, Comment, Privacy Protections for the Rape Complainant:
Half a Fig Leaf, 80 N.D. L. REV. 145 (2004).

Although rape shield laws protect victims of rape within the courtroom, there

are few laws that extend the same protection to the woman outside the courtroom.
While evidence may not be admitted at trial, and the victim's name may not appear
in court documents, there is no prohibition against its publication in the press.

With a focus on North Dakota law, this article examines that tension, and concludes
that the privacy of rape victims outside the court is lacking.

Donna Gaffney, PTSD, RTS, and Child Abuse Accommodation Syndrome:

Therapeutic Tools or Fact-Finding Aids, 24 PACE L. REV. 271 (2004).

Numerous studies suggest that there is an increased risk of Post-Traumatic
Stress Disorder (PTSD) after a sexual assault. This article examines these studies
and the factors that contribute to PTSD in detail. Reference is made to psychology

and neuroscience in allowing the reader to understand what happens to the mind of

a victim of a sex crime.
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Erin G. Palmer, Antiquated Notions of Womanhood and the Myth of the
Unstoppable Male: Why Post-Penetration Rape Should be a Crime in North
Carolina, 82 N.C. L. REV. 1258 (2004).

State v. Way, decided in 1979, established the current law in North Carolina:
a victim may withdraw consent only prior to penetration in a single act of sexual
intercourse. The Way rationale relies on antiquated views of women. It assumes
that a woman's bodily integrity and sexual autonomy ceases or decreases in value
after the moment of initial penetration. The court's imposition of a physical
resistance requirement produces absurd results inconsistent with the language of
the statute; a woman who manages to dislodge penetration momentarily in a
struggle may have a viable claim if the perpetrator penetrates subsequently. Post-
penetration rape satisfies all the elements required by the state's current rape statute
and should dispel the myth that men cannot control their primal urges to
acknowledge immediately a woman's withdrawal of consent.

Anthony E. Simpson, Popular Perceptions of Rape as a Capital Crime in
Eighteenth-Century England: The Press and the Trial of Francis Charteris in the
Old Bailey, February 1730, 22 LAW & HIST. REv.27 (2004).

Extraordinary cases that attract media attention do not necessarily tell us the
social, moral and legal views of a period. The trial of Colonel Francis Charteris for
the rape of Ann Bond does not portray the reality of rape in eighteenth-century
England. Although Charteris was depicted as an immoral sexual beast in the Old
Bailey Court and in the media, the author suggests that these views had more to do
with Charteris's dishonest and depraved reputation than with concern about rape.
There was little public concern for rape victims during the period, and the majority
of rape cases never reached trial. Famous cases often show the exceptions rather
then the rule.

SEXUAL IDENTITY

Charles P. Charpentier, Note, An Unimproved Lie: Gender Discrimination
Continues at Augusta National Golf Club, 11 VILL. SPORTS & ENT. L. FORuM 111
(2004).

Since its inception, the Augusta National Golf Club, home of the famous
Masters golf tournament, has not allowed women to be members. This type of
discrimination is prohibited in most types of organizations, but Augusta National is
allowed to continue its policy due to a lenient state law, expressive association
rights, and its particular status as a private club. The author discusses why the
constitutional arguments raised in cases relating to both civil rights and the right to
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privacy cannot apply in this situation. Even if an alternative legal avenue-such as
a suit based on tax law or eligibility for liquor licenses-was used to attack this

discrimination, the author believes that the club would still prevail. He concludes
that any changes that occur must come from within.

Bernard E. Harcourt, Foreword: "You Are Entering A Gay and Lesbian Free

Zone ": On the Radical Dissents of Justice Scalia and Other (Post-) Queers.
[Raising Questions About Lawrence, Sex Wars, and the Criminal Law], 94 J. CRIM.

L. & CRIMINOLOGY 503 (2004).

This piece discusses Justice Scalia's dissent in Lawrence v. Texas and aims to
serve as a guide for the interpretation of the result in Lawrence and future legal
battles over sexuality. The author posits that it is counterproductive to describe the
culture wars as a two-party conflict or to talk about a "homosexual agenda," as
Justice Scalia did in his dissent, because such talk ignores the nuances that truly
shape the issue. The author delves into the politics of the gay community, which

embrace the marginal or criminal desire to disobey society's laws just for
rebellion's sake, and deliberately oppose hegemonic legal regimes. The author

agrees with Scalia view that the Court is shaped by the culture of the legal
profession, which is more tolerant of homosexuality than many other sectors of
society. The author concludes that although the Lawrence ruling is "gay-friendly,"
that does not mean it promotes the interests of all gay supporters.

Andrew Koppelman, Lawrence's Penumbra, 88 MINN. L. REv. 1171 (2004).

This article examines the case of Limon v. Kansas in light of the Supreme
Court's decision in Lawrence v. Texas. The Limon case involved an 18 year-old
developmentally disabled male, Matthew Limon, who had oral sex with a 14 year-
old developmentally disabled male in Kansas. The state's general criminal sodomy
law prohibits "sodomy with a child who is 14 or more years of age but less than 16

years of age," without regard for the age of the offender, the sex of either party, or
consent. However, Kansas' "Romeo & Juliet" provision greatly reduces the
penalty for individuals under the age of nineteen who have sexual relations with
teenagers between the ages of fourteen and sixteen. The state court did not apply
this provision to Matthew Limon's case because it expressly excludes homosexual
behavior. Subsequently, in the wake of their Lawrence decision, the Supreme
Court vacated Matthew Limon's conviction and remanded his case for further
consideration without further explanation. The author concludes that Lawrence has
a penumbra, which the Supreme Court has yet to elaborate upon, that will continue
to affect all anti-gay laws.
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Arthur S. Leonard, Lawrence v. Texas and the New Law of Gay Rights, 30
OHIO N.U. L. REv. 189 (2004).

In the wake of Lawrence v. Texas, the author questions how the rights of
sexual minorities will be affected. The author begins by reviewing the history of
laws criminalizing sexual intimacy between same-sex partners and then focuses on
Lawrence-dissecting the decision and reviewing the dissent. The author then
details subsequent cases that were affected by the Lawrence decision. Finally,
while cautiously noting that a decision itself is only as significant as its subsequent
application, the author speculates in regard to the continued application and impact
of the Lawrence decision.

Ryan E. Messing, Note, A New York State of Mind Reconciling Legislative

Incrementalism With Sexual Orientation Jurisprudence, 69 Brook. L. Rev. 1159
(2004).

The process of securing equal rights on a national level for marginalized
groups is never an easy task. When these groups believe that the social and

political climate is not prepared for a dramatic change they try to slowly secure
individual rights and protections through judicial and legislative remedies. The
author questions whether the methods employed by the gay and lesbian civil rights
movements have been conducive to obtaining equal protection under the law. The
note focuses on New York State as a model of what can be achieved in one
geographic area through legislative action. The author concludes that two
methods-incrementalism and broad scale national social change-are
interdependent strategies that the gay and lesbian movement must use
simultaneously to achieve their ultimate goal of equal protection under the law.

Keira A. Poellet, The Homosexual Policy in the Military-Will Lawrence v.
Texas Open the Closet Door?, 25 WHITT1ER L. REV. 645 (2004).

The military currently follows a policy that excludes homosexuals from
serving in the armed forces. The author surveys the military's prior policies, the
"Don't Ask, Don't Tell" Act, and the constitutional challenges made against them.
The author argues that the government interest in providing a cohesive military unit
that is ready for combat is greater than impeding upon an individual's

constitutional rights. The challenged law in Lawrence v. Texas is distinguished
from the military's policy in that the Texas sodomy law was not shown to further a
legitimate state interest, whereas the military has a legitimate interest in promoting

a particular standard of conduct. The author concludes that public and military
policies serve different interests and that the decision in Lawrence should not affect
the military's "Don't Ask, Don't Tell" policy.
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WORKPLACE DISCRIMINATION & HARRASSMENT

Alfred W. Blumrosen & Ruth G. Blumrosen, Intentional Job

Discrimination-New Tools for Our Oldest Problem, 37 U. MICH. J.L. REFORM 681

(2004).

This article introduces a new approach to reducing intentional job

discrimination by clarifying gains already made and attempting to render the

elimination of existing discrimination a manageable endeavor for employers.

Using Equal Employment Opportunity Commission (EEOC) data, the article

analyzes the progress made in reducing intentional discrimination, identifies the

employers and industries engaged in job discrimination, and shows how the history

of the United States is reflected in current patterns of discrimination. The authors

recommend the use of EEOC data to select subjects for investigation and

prosecution under federal laws, and the employment of a new multi-step approach

to reducing the subject's intentional discrimination practices. The new approach

involves first informing the identified employer that they fall below the industry

average for employing a specific minority group, giving the employer an

opportunity to rebut the accuracy of the statistics or justify them, then establishing

an affirmative action program if the investigation concludes in a finding of

discrimination. Finally, the EEOC data could be used by investigators to ascertain

valid discrimination claims.

Karen Syma Czampansky, Unemployment Insurance Reforms for Moms, 44

SANTA CLARA L. REv. 1093 (2004).

The author examines welfare reform and the earned income tax credit;

specifically, the effect each has upon of driving women into the workforce while at

the same time denying women access to unemployment insurance if they lose their

job. The author argues that the employers are best suited to share the additional

cost of an unemployment insurance regime that will help cover the expenses of
low-income mothers who are transitioning out of the welfare system, but are unable

to maintain fulltime employment due to parental responsibilities and an absence of

other services-such as child care. Taxpayers have already played their part in
assisting low-income families while employers have resisted contributing to

necessary services for their workers ranging from insurance to child care, while

enjoying the benefits of low-cost workers. The author summarizes five proposed

changes to the unemployment insurance system that would take into account the

low-income mothers' responsibility for family care. These include allowances for

part-time employment, changes to the minimum work requirements, broadening
eligibility for unemployment insurance, and allowing women with serious family

trouble or domestic violence the opportunity to seek safety. The author concludes

by stating that unemployment insurance reform is a missing but necessary element
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to welfare reform that would provide a means of security to low-income families
leaving public assistance programs and balancing their entry into the job market
with their family responsibilities.

Amanda M. Jarratt, Comment, Customizing the Reasonable Woman Standard
to Fit Emotionally and Financially Disabled Plaintiffs Is Outside the Scope of the
Civil Rights Act's Prohibition on Sex-based Discrimination: Holly D. v. California
Institute of Technology, 34 GOLDEN GATE U. L. REv. 127 (2004).

This comment discusses the Ninth Circuit decision in Holly D. v. California
Institute of Technology, a workplace sexual harassment case in which the court, in a
footnote, kept open the possibility of considering an employee's emotional and
financial disabilities in cases where an employee accuses a supervisor of using
implicit threats to coerce a sexual relationship. The author advocates against the
use of financial and emotional factors as incompatible with Title VII of the Civil
Rights Act. The subjective standard of financial and emotional disability may lead
to unjustifiable employer liability, unfair denial of an employer's ability to use the
reasonable-care defense, can cause unequal treatment of women in the workplace
and may hinder workplace romance. The author prefers the reasonable person
standard, which requires the plaintiff to show that a reasonable woman in the same
position would have felt her employment in jeopardy had she not submitted to her
supervisor's sexual advances, over the use of financial and emotional factors.
When the reasonable person standard is used employer liability will properly
depend on the agency relationship between a supervisor and employer, rather than
on the effect that the victim's emotional and financial disabilities had on the
victim's perception.

Carlo A. Pedrioli, A New Image in the Looking Glass: Faculty Mentoring,
Invitational Rhetoric, and the Second Class Status of Women in U.S. Academia, 15
HASTINGS WOMEN'S L.J. 185 (2004).

Though women are now earning advanced degrees necessary for admittance
into academia in percentages proportional to men, they still fall behind men in
terms of the salaries earned for these positions and the percentages of academic
positions held. Title VII of the Civil Rights Act of 1964 prohibits discrimination in
public and private employment based on sex; however, sex discrimination lawsuits
have not advanced women in academia, in large part because of the heavy burden
of proof carried by the claimant in a Title VII case. The author proposes faculty
mentoring and the use of invitational rhetoric as another approach to improve
women's access to academia. The invitational rhetoric technique enhances
communication and is an approach that results in audience appreciation of the
speaker's perspective. The author believes that this technique would promote
understanding between younger faculty women and older faculty members and
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would eventually lead to rich mentoring relationships that would open doors to
future generations of female faculty.

Dorothy E. Roberts, Welfare Reform and Economic Freedom: Low-Income
Mothers' Decisions About Work at Home and in the Market, 44 SANTA CLARA L.
REv. 1029 (2004).

This article explores the effects of welfare reform on the economic options of
low-income mothers. The author provides a historical background of welfare
policy and its shift from providing women with a living wage and enabling them to
stay home to care for their families, to driving them into marriage and the work

force. Feminist theorists are split on how to best approach women's economic
welfare, the underlying issues of women's marketplace participation, including the
conflict between women's work and home lives, and race and class among women.
Recent welfare reform makes it easier for women to enter the workforce, but there

is no guarantee that the employment will lift them out of poverty, a problem
complicated by the potential loss of necessary benefits, such as Medicaid and child
care services, once the women leave the welfare system. The author concludes that
a welfare system promoting economic freedom for women should include elements
to remedy these problems, including a guaranteed income, access to education, and
child care.

Amanda G. Wachuta, Note, The ADA Gets Even More Complicated.

Analyzing Pregnancy With Complications as a Disability, 52 DRAKE L. REv. 471
(2004).

This note discusses the federal circuit split on the issue of whether pregnancy
with complications constitutes a disability under the Americans with Disabilities
Act (ADA). The author advocates for a consistent approach that distinguishes
between complications outside a normal pregnancy, including those caused by a
physiological disorder, which ought to form the basis for an ADA claim, and
factors that make up a normal pregnancy. The article describes three approaches
used by federal courts to analyze employment-related disability claims predicated
on pregnancy with complications, and concludes that the proper approach is to first
determine whether a woman is suffering from symptoms outside the normal range
of a healthy pregnancy or attributable to a physiological disorder. Next, the court
should ascertain whether the complication implicates one of her major life
activities. Finally, courts must make an individualized determination of whether
the woman's impairment substantially limits one of her major life activities. If all
three criteria are met, the woman should be characterized as having a disability
within the meaning of the ADA.
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