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THE CONSTITUTIONALITY OF AND NEED
FOR RETROACTIVE CIVIL LEGISLATION

RELATING TO CHILD SEXUAL ABUSE

JENNA MILLER*

INTRODUCTION

Kathryn, a forty eight year old former resident of New York, stated that
during her childhood, her oldest brother continually molested her.' Although
Kathryn's brother sexually abused her many years ago, she claimed that she is still
haunted by the memory of this abuse and still suffers from the emotional trauma
this abuse caused her to experience. 2

Robert Quill, a former Navy lieutenant and federal court officer, asserted that
Francis DeLuca, a priest who once belonged to Delaware's Wilmington Diocese,
sexually abused him approximately 300 times starting when he was only thirteen
years old.3 According to Quill, he retired early from his positions as a Navy
lieutenant and a federal court officer because the repeated sexual abuse inflicted
such severe depression that he could not properly focus.4

California police officer, Manuel Vega, became an alter boy when he was
twelve years-old and stated that his priest, Father Silva, sexually abused him until
he was fifteen. 5 Vega experienced such great pain and embarrassment that he
could not speak of his sexually abusive past until adulthood.6

These victims share three things in common. To begin, they all continue to
be tortured by memories of the sexual abuse they experienced as children.7

Additionally, the victims' abusers were all adults whom the victims trusted and

* J.D. Candidate, Benjamin N. Cardozo School of Law, 2011. The author wishes to thank Professor
Marci Hamilton for introducing the author to this fascinating legal topic, and for providing the author
with invaluable advice throughout the writing process.

I Bart Jones, For Some, a Chance at Justice, NEWSDAY, Apr. 21, 2009, at Al6.
2 Id.
3 David O'Reilly, 1st Suit Filed Under Delaware Sex-Abuse Law, THE PHILADELPHIA INQUIRER,

July 13, 2007, at B02.
4 Id.
5 William Lobdell, New Law Gives Sex-Abuse Plaintiff the Means to Fight; A Police Offices Who

Says He was Molested By a Priest Expects Challenges to His Faith - and Job, L.A. TIMES, Dec. 31,
2002, at 1.

6 Id.
7 See Jones, supra note 1; O'Reilly supra note 3; Lobdell, supra note 5.
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respected: an older brother and two priests.8 Finally, all of the victims cannot file a
claim against their abusers for the child sexual abuse that they endured due to the
statute of limitations that numerous state legislatures have assigned to the tort of
child sexual abuse. 9

A statute of limitations is a "statute assigning a certain time after which rights
cannot be enforced by legal action," such as the filing of a lawsuit.10 In states such
as Illinois-where the statute of limitations for child sexual abuse requires that
victims file child sexual abuse claims within ten years of turning eighteen or within
five years of recalling that someone sexually abused them as a childil-child
sexual abuse victims are allotted a relatively short time to file lawsuits against their
abusers.

Thus, statutes of limitations often prevent child sexual abuse victims who are
not emotionally ready to file lawsuits until adulthood-such as Kathryn, Quill, and
Vega-from filing claims in civil court. If all states enacted retroactive civil
legislation relating to child sexual abuse, victims throughout the country could file
claims against their abusers without fearing that the statute of limitations would
stand in their way.

A retroactive civil law is a law that a court applies in a suit involving
activities or transgressions that may have occurred before the law's ratification and
when a different law governing such conduct was in place. 12 Retroactive civil
legislation may attach "new legal consequences to events completed before its
enactment,"1 3 and can sometimes confuse individuals who assume that their past
conduct will be regulated by the laws existing when such conduct took place, rather
than by laws that the legislature recently ratified. 14 In some cases, retroactive civil
legislation even "'takes away or impairs vested rights acquired under existing laws,
or creates a new obligation, imposes a new duty, or attaches a new disability, in
respect to transactions or considerations already past."'1 5

A retroactive civil law relating to child sexual abuse would apply in a child
sexual abuse lawsuit based on instances of abuse that occurred before this law's
enactment, when a statute of limitations was in place. 16 In addition, such a law
would attach a new legal consequence, since it would mandate that the statute of
limitations for the tort of child sexual abuse should be temporarily disregarded.17

8 See Jones, supra note 1; O'Reilly supra note 3; Lobdell, supra note 5.
9 735 ILCS 5/13-202.2(b) (2006).

to MERRIAM WEBSTER'S COLLEGIATE DICTIONARY 1220 (11th ed. 2003).
" 735 ILCS 5/13-202.2(b).
12 Landgraf v. USI Film Prods., 511 U.S. 244, 270 (1994).
13 Id.
14 Id
15 Id. at 269.
16 For examples of retroactive civil legislation relating to child sexual abuse, see CAL. CIV. PROC.

CODE § 340.1(c) (2003); DEL. CODE ANN. tit. 10 § 8145(b) (2009).
17 Id.
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As a result of this new legal consequence, victims with claims that were formerly
time-barred under the prior statute of limitations would be permitted to file these
claims in civil court, and abusers would be deprived of reliance on the statute of
limitations to protect them from liability. 18

If more states enacted retroactive child sexual abuse legislation, victims who
did not feel psychologically ready to file lawsuits against their abusers until later in
lifel 9-after their claims already expired under the statute of limitations20-would
benefit greatly, since this legislation would provide them with the opportunity to
file such lawsuits. Ratifying retroactive child sexual abuse legislation would also
be extremely beneficial to victims with expired claims because it would finally
allow them to obtain some form of retribution against the abusers that caused them
to experience so much pain and suffering.2 1

Yet, numerous states refuse to enact retroactive child sexual abuse laws that
would disregard the statute of limitations and allow victims with expired claims to
file suits.22 The reason that some states refuse to enact such laws is because they
assert that retroactive civil laws that revive time-barred claims-including
retroactive child sexual abuse laws-deprive individuals of the right to rely on
statutes of limitations as a defense to a lawsuit, a right which these states regard as
a vested right. 23 Because these states emphasize that retroactive civil laws that
deprive individuals of this alleged vested right violate their state constitutions, they
are unwilling to enact retroactive child sexual abuse laws. 24 Their argument,
however, is not without weakness.

States should regard retroactive child sexual abuse legislation as
constitutional under the federal and state constitutions for two main reasons. The
first reason is that according to the United States Supreme Court and a variety of
state courts, courts may constitutionally apply civil legislation retroactively so long
as the legislature explicitly indicates that the legislation is supposed to be applied as
such.2 5 The second reason that states should regard retroactive child sexual abuse
laws as constitutional is that even though these laws deprive individuals of reliance

18 Id.

19 MARCI A. HAMILTON, JUSTICE DENIED 3 (2008).
20 Id. at 15.
21 Marci A. Hamilton & Paul R. Verkuil, Facts About Childhood Sexual Abuse 4, http://www.sol-

reform.com/.
22 For examples of states that would not ratify laws that disregard statutes of limitations see Mires

v. Hogan, 192 P. 811, 818 (Okla. 1920); Doe A. v. Diocese of Dallas, 917 N.E.2d 475, 486 (Ill. 2009);
Johnson v. Garlock, Inc., 682 So. 2d 25, 28 (Ala. 1996).

23 See Doe A., 917 N.E.2d 2d at 484; Johnson, 682 So. 2d at 28; Branch v. Carter, 933 S.W.2d 806,
808 (Ark. 1996); Mires, 192 P. at 818; Theta Props. v. Ronci Realty Co., Inc., 814 A.2d 907, 916 (R.I.
2003).

24 See Doe A., 917 N.E.2d at 486; Johnson, 682 So. 2d at 28; Mires, 192 P. at 818; Theta Props.,
814 A.2d at 916.

25 Landgrafv. USI Film Prods., 511 U.S. 244, 270; Doe A., 917 N.E.2d at 482; Frideres v. Schiltz,
540 N.W.2d 261, 264 (Iowa 1995); Gomon v. Northland Family Physicians, Ltd., 645 N.W.2d 413, 416
(Minn. 2002); Lent v. Doe, 47 Cal. Rptr. 2d 389, 393 (Cal. App. 3d. 1995).
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on statutes of limitations, certain states should stop clinging to the antiquated view
that reliance on these statutes is a vested right, which retroactive civil laws cannot
deprive individuals of without violating their state constitutions. 26

This Note will argue that retroactive civil legislation relating to child sexual

abuse should be enacted in all states because it could greatly benefit child sexual
abuse victims, and also because there is no impediment to ratifying such
legislation, since states should consider it to be in accordance with the federal
constitution and their state constitutions. Part I will emphasize the benefits that
many child sexual abuse victims will be provided with if states throughout the
country choose to enact retroactive civil legislation relating to child sexual abuse.
Part II will focus on the two states, Delaware and California, which have passed
retroactive civil laws concerning child sexual abuse. This section will also examine
the positive impact that the laws have had within these states. Part III will explore
the United States Supreme Court's view of retroactive civil legislation and will

provide details about the guidelines that the Court uses to determine if a civil law
may constitutionally be applied retroactively. Part IV will evaluate the arguments
of those states that oppose the enactment of retroactive child sexual abuse laws, and
will also explain why such laws should be regarded as constitutional under both the
federal constitution and state constitutions.

I. THE TREMENDOUS BENEFITS WHICH RETROACTIVE CIVIL LEGISLATION RELATING

TO CHILD SEXUAL ABUSE WIL PROVIDE TO VICTIMS

Retroactive civil legislation relating to child sexual abuse should be enacted
by more states throughout the country in part because of the tremendous benefits

such legislation could provide for child sexual abuse victims. For example, if more
states enact such legislation, victims that refrained from revealing that someone
sexually abused them until after their sexual abuse claims were time-barred under

the statute of limitations will benefit because they will finally receive the
opportunity to file claims against their abusers.

Of the numerous Americans that endured child sexual abuse, only ten percent

of all survivors of such abuse have revealed their stories to the authorities. 27

Victims are often reticent to reveal their experiences with child sexual abuse 2 8 for a

number of reasons.

One reason that victims keep their experiences with child sexual abuse to

themselves is because most child sexual abusers are individuals whom their victims

26 For support for the assertion that states should stop clinging to the antiquated view that reliance
on statutes of limitations is a vested right, see Chase Sec. Corp. v. Donaldson, 325 U.S. 304, 314-16
(1945); Whitwell v. Archmere Acad., Inc., No. 07C-08-006(RBY), 2008 Del. Super. LEXIS 141, at *7-8
(Del. Super. Ct. Apr. 16, 2008); Roberts v. Caton, 619 A.2d 844, 849 (Conn. 1993); Vaughn v. Vulcan
Materials Co., 465 S.E.2d 661, 662 (Ga. 1996).

27 Whitwell v. Archmere Acad., Inc., No. 07C-08-006(RBY), 2008 Del. Super. LEXIS 141, at *7
(Del. Super. Ct. Apr. 16, 2008).

28 HAMILTON, supra note 19, at 3.
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know and trust, 29 such as family members or teachers. 30 Thus, it may be difficult
for a victim as a child or as an adult to tell anyone about the abuse they endured,
especially if his abuser is a family member, due to the repercussions this revelation
will probably cause. For example, a child may not choose to tell her mother that
her father is abusing her because the child may fear that this disclosure will cause
her parents to become angry or even cause them to abandon her.3 1 Thus, the child
may feel compelled to keep the abuse to herself since "she cannot survive without
her family." 32 Even as an adult, a victim may not desire to tell anyone that a
relative sexually abused him because it is difficult to imagine how any family can
ever be happy or unified after a victim makes such a revelation. 33

Another reason that victims often refrain from telling anyone about their
experiences with child sexual abuse is because they often feel shame and
embarrassment in relation to the abuse.34 For instance, a California police officer,
Manuel Vega, reiterated that he chose not to talk about his sexually abusive past
because he was deeply embarrassed to even be a victim of child sexual abuse, and
feared he "'[w]ould . . . lose respect on the street"' as a police officer if anyone
found out that Vega's priest sexually abused him.3 5 Thus, because of their
sentiments of shame and embarrassment, victims are often extremely hesitant to
share their experiences with anyone. 36

Yet another reason why child sexual abuse victims frequently do not speak
about their past abuse is because studies have shown that some victims do not
begin to suffer from side effects associated with child sexual abuse-which include
depression, drug and alcohol abuse, and the development of suicidal tendencies-
until years after enduring this abuse.37 In fact, many of these side effects will not
"'become apparent until the victim is an adult and a major life event, such as a
marriage or [the] birth of a child takes place."' 38

Because victims often become preoccupied with struggling to overcome these
terrible side effects, they might not grasp that the reason why they are suffering
from these side effects is because of the sexual abuse they experienced. 39

Consequently, these victims may never even consider telling anyone about their
sexually abusive pasts. They might also not consider filing a lawsuit against their
abusers due to the fact that their lives are consumed by attempting to defeat the

29 Hamilton & Verkuil, supra note 21, at 4.
30 HAMILTON, supra note 19, at 5.
31 See id. at 6.
32 Id.
33 See Jones, supra note 1.
34 Hamilton & Verkuil, supra note 21, at 4.
35 Lobdell, supra note 5.
36 Hamilton & Verkuil, supra note 21, at 4.
37 Id. at 3.
38 Id.
39 Id.
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depression, drug and alcohol abuse, suicidal tendencies, and other symptoms that
they may not realize were caused by their experiences with child sexual abuse.

Although many victims initially refrain from telling anyone about their past
sexual abuse for a variety of reasons-because their abuser was a family member,
because they feel shame in relation to the experience, or because of the terrible side
effects they are battling-there may come a time when these victims are ready to
face what has happened to them by filing a lawsuit against their abusers. 40

However, by the time many victims are emotionally ready to do so, the statute of
limitations for the tort of child sexual abuse has tolled, leaving these victims with
no legal recourse. 4 1 More states, therefore, should enact retroactive child sexual
abuse legislation because it will at least temporarily disregard the statute of
limitations for child sexual abuse. 4 2 This legislation has the potential to benefit
many victims throughout the country by allowing them to file claims later in life,
when they feel ready to confront their sexually abusive family members, when they
have overcome their shame and embarrassment, or when they have defeated their
issues with depression, drug or alcohol abuse, or suicide.

Some victims, however, may still not feel emotionally ready to file lawsuits
against their abusers during the period of time that a retroactive civil child sexual
abuse law suspends the statute of limitations for the tort of child sexual abuse and
permits victims with expired claims to file lawsuits against their abusers.4 3

However, if victims that do feel emotionally ready to file lawsuits against their
abusers actually file such lawsuits during the period of time that a retroactive child
sexual abuse law temporarily disregards the statute of limitations, hopefully victims
that assumed that they were not emotionally prepared to sue their abusers might be
inspired to follow suit.

Enacting retroactive child sexual abuse legislation will also benefit child
sexual abuse victims with expired claims because the ratification of such legislation
will allow these victims to obtain some form of retribution against their abusers.
As a result of enduring child sexual abuse, a victim will often experience a number
of terrible side effects. 4 4 For example, shortly after a child endures sexual abuse,

40 See HAMILTON, supra note 19, at 15.
41 Id.
42 For examples of retroactive child sexual abuse laws that temporarily disregard the statute of

limitations for the tort of child sexual abuse, see CAL. CIV. PROC. CODE § 340.1(a)(2003); DEL. CODE
ANN. tit. 10 § 8145(b) (2009). California and Delaware's retroactive child sexual abuse laws appear to
only temporarily suspend the statute of limitations for child sexual abuse because such suspension gives
both child sexual abuse victims who were not emotionally ready to file lawsuits against their abusers
until after the statute of limitations had expired a chance to file such lawsuits, and also ensures that
abusers are not deprived of reliance on the statute of limitations for too long a period of time. See Marci
A. Hamilton, 'Window' for Victims of Abuse, L.A. TIMES, July 19, 2007,
http://articles.latimes.com/2007/jul/19/opinion/oe-hamiltonl9 (last visited Mar. 10, 2011).

43 HAMILTON, supra note 19, at 18 (explaining that it frequently takes decades for a child sexual
abuse victim to feel emotionally prepared to file a lawsuit against their abuser).

44 Renee Z. Dominguez, Connie F. Nelke & Bruce D. Perry, Sexual Abuse of Children: Its
Psychosomatic Consequences, THE M+G+R FOUNDATION, May 2, 2002,
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he or she may experience posttraumatic stress disorder, develop sexualized
behavior, feel depressed, and/or develop general behavior issues.4 5 In addition to
experiencing these short-term side effects, victims may also suffer long-term side
effects due to child sexual abuse, which include sexual dysfunction, suicidal
tendencies, substance abuse,4 6 sleep disturbances, and propensities to engage in
self-mutilation.4 7

Thus, as a result of even one instance of child sexual abuse, a victim may
experience numerous short-term and long-term side effects throughout their lives.48

Due to the tremendous pain and suffering these victims endure, it seems only fair
that they be able to file lawsuits against their abusers, which would provide these
victims with at least some form of retribution. However, because victims often do
not feel psychologically ready to file lawsuits until after the child sexual abuse
statute of limitations has expired,49 and because some states provide victims with a
short period of time during which they are permitted to file child sexual abuse
lawsuits, 50 many victims never receive the opportunity to file claims against their
abusers, and thus, never obtain the retribution that they deserve.5 1

More states should enact retroactive civil legislation relating to child sexual
abuse because it will be extremely beneficial to victims with expired child sexual
abuse claims. It will allow these victims to finally be able to sue their abusers and
obtain some form of retribution for the emotional upset they have endured for
countless years. 52 If a victim with an expired claim files a lawsuit against their
abuser and the court rules in the victim's favor, one form of retribution the victim
may receive is monetary damages. Monetary damages, however, may never fully
compensate a victim for the sexual abuse-related side effects that they experienced
and may still be experiencing.

http://www.mgrfoundation.org/SexabuseConsequences-1.html.
45 Id.
46 Id.
47 The National Clearinghouse on Family Violence, Adult Survivors of Child Sexual Abuse 4

(1993), http://www.sasian.org/pdf/adsurcxa.pdf
48 Dominguez, Nelke & Perry, supra note 44.
49 HAMILTON, supra note 19, at 15.
50 For examples of states that assign short statute of limitations to the tort of child sexual abuse, see

735 ILCS 5/13-202.2; N.J.S.A. 2A:61B-lb; V.A.M.S. 537.046.
s MERRIAM WEBSTER, supra note 10.
52 Some might argue that if states enact retroactive child sexual abuse laws so child sexual abuse

victims are able to obtain retribution against their abusers, then states should also enact laws that
temporarily suspend the statute of limitations for a variety of other torts so that all victims, not just child
sexual abuse victims, can obtain some form of retribution against whomever harmed them. However, I
am only advocating that states enact retroactive child sexual abuse laws, as opposed to other types of
retroactive laws, because child sexual abuse victims are unlike the victims of many other torts; they are
not often ready to share their stories of abuse with others for many years. HAMILTON, supra note 19, at
18. Without the passage of retroactive child sexual abuse laws, many victims will be prevented from
obtaining any form of retribution against their abusers because their emotional condition frequently
inhibits them from feeling comfortable enough to file lawsuits against their abusers until much later in
life.
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Finally bringing his or her abuser to a court of law, and forcing him or her to
face the horrific acts of sexual abuse he or she committed may also provide a
victim with a form of retribution, especially since many abusers are strangers to
their victims. 53 Family members, and other individuals close to the child, such as
teachers or religious leaders, are often the individuals responsible for the sexual
abuse.54 Perhaps the shame these seemingly normal individuals will feel when a
court rules for the victim-thereby exposing these individuals to their
communities-will provide victims with a form of retribution superior to monetary
damages. The victim will finally be able to know that their abuser is suffering due
to the sexual abuse they engaged in just as the victim suffered.

Although it is arguable that monetary damages or forcing his or her abuser to
experience shame and embarrassment even comes close to compensating a victim
for the sexual abuse his or her endured, victims deserve some degree of justice
against their abusers. If more states do not choose to ratify retroactive child sexual
abuse legislation, numerous child sexual abuse victims with expired claims will
never receive any form of retribution against their abusers.

Finally, more states should enact retroactive civil legislation relating to child
sexual abuse not only because passing such legislation will greatly benefit victims,
but also because it is unfair that child sexual abusers throughout the country are
able to escape trial in a civil court solely because a victim did not file their claim in
compliance with the statute of limitations. While a victim of child sexual abuse
often suffers from severe emotional trauma after an abuser sexually abuses him or
her,5 5 the abuser may not experience any repercussions relating to the abuse they
engaged in, since statutes of limitations applicable to child sexual abuse frequently
preclude victims from filing lawsuits against their abusers. 56

Although statutes of limitations do serve some positive ends-such as
prompting litigants to go to court before evidence is lost or stale57 and allowing
individuals that committed a crime or tort to have the comfort of knowing that after
a period of time, no lawsuits can be filed against them 58-providing child sexual
abusers with protection from suit and preventing victims from suing such abusers is
certainly not a positive end served by statutes of limitations. Thus, retroactive civil
legislation relating to child sexual abuse should be enacted by more states so that
statutes of limitations will at least be temporarily disregarded, which will allow
more victims throughout the country with expired claims to file suit and force
abusers to face trial in a civil court.

53 HAMILTON, supra note 19, at 5-6.
54 Id. at 5.
55 Hamilton & Verkuil, supra note 21, at 3.
56 HAMILTON, supra note 19, at 15.
57 Id. at 3.
58 MERRIAM WEBSTER, supra note 10, at 1220.
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Therefore, retroactive civil legislation relating to child sexual abuse must be
enacted throughout the nation because such legislation will provide great benefits
for victims with expired child sexual abuse claims, such as the ability to file
lawsuits against their abuses when they feel emotionally prepared to so, as well as
the ability to obtain retribution against their abusers. In addition, if such legislation
is enacted, more abusers will be brought to civil court to face the horrific acts of
child sexual abuse in which they engaged.

II. AN EXAMINATION OF CURRENTLY ENFORCED RETROACTIVE

CHILD SEXUAL ABUSE LAWS AND THEIR POSITIVE IMPACT

The benefits that retroactive civil legislation relating to child sexual abuse
will provide for child sexual abuse victims are not merely speculative. Both
California and Delaware have already enacted retroactive child sexual abuse laws 59

that allowed victims to file lawsuits against their abusers when they are
psychologically ready to do so, and gives victims with expired claims the chance to
obtain the retribution they deserved against their abusers.60 By studying the history
of the ratification of these laws, one can see that despite the uproar these laws
initially caused, 61 the manner in which they positively impacted the lives of child
sexual abuse victims 62 outweighs any controversy that they produced.

After examining retroactive child sexual abuse laws that are currently in
force, one will be able to perceive how important it is for other states to stop
insisting that this legislation is not in accordance with their state constitutions, or if
it truly violates their state constitutions, to consider amending their constitutions so
that such legislation is in accordance with these constitutions. If more states
accepted that this legislation is in accordance with the federal and their state
constitutions and ratified laws similar to those passed in Delaware and California, a
greater number of victims would be able to reap the benefits that retroactive child
sexual abuse legislation can provide them.

A. Section 340.1 of the California Code: California's
Groundbreaking Contribution to Aiding Victims of Child Sexual Abuse

Subdivision (a) of Section 340.1 of the California Code begins by explaining
that a victim of child sexual abuse has eight years from the date he or she turns

59 See CAL. CIV. PROC. CODE § 340.1(a) (2003); DEL. CODEANN. tit. 10 § 8145(b) (2009).
60 CAL. CIV. PROC. CODE § 340.1(a); DEL. CODE ANN. tit. 10 § 8145(b).
61 See Tasha Robertson, Flood of Suits on Abuse Seen in California, BOSTON GLOBE, Jan. 1, 2003,

at Al; Don Lattin, Dioceses Warn of Lawsuits; New Law Allows More Abuse Claims, S.F. CHRONICLE,
Dec. 4, 2002, at A25; Ian Urbina, Delaware Diocese Files for Bankruptcy in Wake ofAbuse Suits, N.Y.
TIMES, Oct. 20, 2009, at A14; Matthew Hay Brown, Filing Halts Abuse Trial: Diocese for Eastern
Shore, Del. Seeks Bankruptcy Protection, BALTIMORE SUN, Oct. 20, 2009, at IA.

62 See Hamilton, A 'Window'for Victims, supra note 42; Beth Miller, In its Two Years, Child
Victim's Act Brings 170 Lawsuits Alleging Abuse, NEWS JOURNAL, 2009, http://www.sol-
reform.com/Pages/bin/ChildVictimActBringsl 70Lawsuits-DE.html.
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eighteen, or three years from the date the victim should have determined that a
mental illness he or she developed after turning eighteen was caused by child
sexual abuse, to file: 63

(1) [a]n action against any person for committing an act of childhood
sexual abuse.64

(2) [a]n action for liability against any person or entity who owed a duty of
care to the plaintiff, where a wrongful or negligent act by that person or
entity was a legal cause of the childhood sexual abuse which resulted in the
injury to the plaintiff.6 5

(3) [a]n action for liability against any person or entity where an intentional
act by that person or entity was a legal cause of the childhood sexual abuse
which resulted in the injury to the plaintiff.66

Subdivision 340.1(c) is the part of this legislation responsible for assisting
child sexual abuse victims.6 7 This subdivision states that any child sexual abuse
claim described in paragraphs two or three of subdivision 340.1(a)

that is permitted to be filed pursuant to paragraph (2) of subdivision (b)6 8

that would otherwise be barred as of January 1, 2003, solely because the
applicable statute of limitations has or had expired, is revived, and, in that
case, a cause of action may be commenced within one year of January 1,
2003.69

Thus, 340.1(c) allowed victims that would typically be barred from filing
their child sexual abuse claims to file these time-barred claims against their
abusers' employers within one year of January 1, 2003.

Subdivision (c) of Section 340.1 is a retroactive civil legislation because the
legislature indicates that it applies in expired suits involving child sexual abuse that
allegedly occurred before this section's enactment, 70 when a statute of limitations
was in place that allowed victims to file claims only until a specific time. This
subdivision is also retroactive because it confers a new legal consequence on
institutions that employed abusers relating to sexual abuse the abusers engaged in

63 CAL. CIV. PROC. CODE § 340.1(a).
64 § 340.1(a)(1).
65 § 340.1 (a)(2).
66 § 340.1(a)(3).
67 § 340.1(c).
68 Paragraph (2) of subdivision (b) states that the general rule which forbids victims from filing

child sexual abuse suits, under paragraphs (2) or (3) of subdivision (a), after age twenty six does
not apply if the person or entity knew or had reason to know, or was otherwise on notice,
of any unlawful sexual conduct by an employee, volunteer, representative or agent, and
failed to take reasonable steps, and to implement reasonable safeguards, to avoid acts of
unlawful sexual conduct in the future by that person, including, but not limited to,
preventing or avoiding placement of that person in a function or environment in which
contact with children is an inherent part of that function or environment.

§ 340.1(b)(2).
69 § 340.1(c).
70 See Landgrafv. USI Film Prods., 511 U.S. 244,270 (1994).
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before this subdivision's enactment. 71  It orders these institutions to defend
themselves against time-barred suits involving sexual abuse their employees,
volunteers, representatives, or agents engaged in before the bill's ratification, rather
than allowing them to rely on the statute of limitations to shield them from suit. 72

In 2002, when the California legislature had not yet passed Section 340.1(c),
some California residents resisted it.7 3 The Roman Catholic Church of California
was one of the bill's most vociferous opponents because members feared that
passing this bill would cause a flurry of lawsuits, since many adult victims of child
sexual abuse claimed that Catholic priests had molested them.74 Officials of the
Church assumed that they would not be able to demonstrate that members of their
clergy did not engage in child sexual abuse because the claims made were based on
abuse that allegedly occurred many years ago.7 5 Consequently, much of the
important evidence needed might have disappeared, and many key defense
witnesses may have died.76 The Roman Catholic clergy believed that if this bill
was ratified, they would experience massive financial problems due to the damages
they might have to pay to victims that filed suits.77

Ultimately, in spite of the opposition this proposed legislation faced, the
California Legislature passed the bill into law in 2002.78 Because this legislation
disregarded the statute of limitations for one year, child sexual abuse victims with
time-barred claims were finally permitted to bring those claims to civil court
without worrying that the former statute of limitations for child sexual abuse would
prevent them from doing so. 79

Numerous California child sexual abuse victims seemingly took advantage of
the opportunity to file lawsuits against their abusers, since it was reported that
about 1000 victims of child sexual abuse filed claims against institutions such as
churches and the Boy Scouts, due to the fact that these establishments hired
employees and volunteers that they knew were child sexual abusers.8 0 As the first
state to ratify such a retroactive civil law, California's remarkable achievement
showed other states that it was possible to give victims with time-barred claims the
ability to obtain legal justice against their former abusers. 8 1

71 Id.
72 § 340.1(c).
73 William Lobdell, The State; Bill Would Lift Limits on Abuse Suits; Legislation: Attorneys and

Catholic Church Officials Say Temporary Change in Law Could Trigger More Allegations of
Molestation by Priests, L.A. TIMES, June 11, 2002, at 6.

74 Robertson, supra note 61.
75 Id.
76 Id.
77 See Lattin, supra note 61.
78 Hamilton, A 'Window'for Victims, supra note 42.
79 Id.
80 Id.
81 See id.
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B. Section 8145: The Role Played by Delaware in Assisting Child Sexual Abuse
Victims

Title 10, Section 8145(b) of the Delaware Code, also known as the Child
Victims Act, is very much like California's retroactive child sexual abuse
legislation except that it provided a two year, rather than a one year window for
victims to file time-barred child sexual abuse claims. 82 In addition, during this
two-year window, the victims could file suits directly against their abusers, rather
than solely against their abusers' employers or supervising organizations. 83

Section 8145(b) declares the following:

For a period of 2 years following July 9, 2007, victims of child sexual
abuse that occurred in this State who have been barred from filing suit
against their abusers by virtue of the expiration of the former civil statute
of limitations, shall be permitted to file those claims in the Superior Court
of this State. 84

Section 8145(b) is retroactive civil legislation because it applies in time-
barred suits involving child sexual abuse that allegedly occurred before this
section's enactment, 85 when there was a statute of limitations in place that allowed
victims to file claims only until a certain time. 86 This section may also be regarded
as retroactive because it confers a new legal responsibility on abusers and their
employers relating to abusers' acts of child sexual abuse that occurred before this
section's ratification.87 The new legal consequence is that it forces alleged abusers
and their employers to defend against time-barred claims based on sexual abuse
that took place before this section's ratification, which they would not normally
have to do given the statute of limitations.

Section 8145(b) was ratified partially because several shocking articles
appeared in the Boston Globe in 2002,88 which revealed to readers for the first time
that over the years, individuals had accused many members of Boston's Roman
Catholic Church of sexual abuse.89 These articles also indicated that in the past,
after an individual made such an accusation, Church officials would not terminate
the employment of the priest in question, but would move the priest to another
church.90 By moving accused priests to other churches, Church officials were able
to quiet the outcries of the clergy's victims.9 1

82 See DEL. CODE ANN. tit. 10 § 8145(b).
83 § 8145(b).
84 Id.
5 See Landgraf 511 U.S. 244, 270.

86 § 8145(b).
87 See Landgraf, 511 U.S. 244, 270.
88 Miller, supra note 62.
89 Rachel Martin, Abuse Scandal Still Echoes Through Catholic Church, NAT'L PUB. RADIO, Jan.

11, 2007, http://www.npr.org/templates/story/story.php?storyld=6765175.
90 Miller, supra note 62.
91 Id.
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After the publication of the Boston Globe articles, the United States
Conference of Catholic Bishops decided to conduct an investigation of various
Roman Catholic dioceses throughout the country to try to discover what had really
happened to the priests' supposed victims. 9 2  The new scrutiny inspired
approximately sixty individuals to come forward with child sexual abuse claims
against nineteen priests employed by the Diocese of Wilmington, Delaware.9 3

Because many of these claims were time-barred, Delaware legislators decided to
create the Child Victims Act, which if passed into law, would allow victims to file
their expired claims for a period of two years. 94 In 2007, the Delaware state
legislature passed the Child Victims Act into law, which resulted in the filing of
more than 170 lawsuits against individuals that included members of the Roman
Catholic Church, religious school teachers, and Boy Scout leaders. 95

In the aftermath, Delaware's Roman Catholic Church has endured great
financial turmoil. 96 It October 2009, the Roman Catholic Diocese of Wilmington
revealed to the public that it had filed for bankruptcy because it feared that courts
would force the Diocese to pay damages to numerous individuals who had filed
child sexual abuse lawsuits.97 In February 2011, the Diocese of Wilmington
promised to pay 77 million dollars to 146 individuals that were sexually abused by
the Diocese's priests, a promise which had the effect of settling the child sexual
abuse claims filed by these individuals. 98

Financial concerns notwithstanding, Delaware's Child Victims Act still
remains to be an extremely notable accomplishment for victims of child sexual
abuse. Because of this Act, many victims that were formerly prohibited from filing
lawsuits against their abusers due to the tolling of the statute of limitations finally
brought their claims to Delaware civil courts. 99

III. THE UNITED STATES SUPREME COURT'S PERSPECTIVE OF RETROACTIVE CIVI

LEGISLATION

As was previously observed, retroactive child sexual abuse legislation has the
capability to greatly benefit child sexual abuse victims, and has already
significantly benefitted victims residing in California and Delaware. 100 However,
the obstacle that stands in the way of national enactment of this type of legislation
does not relate to its positive impact. Rather, some states refuse to enact retroactive

92 Id.
93 Id.
94 Id.
95 Id.
96 Urbina, supra note 62.
97 Id.
98 Laurie Goodstein, Delaware Diocese Settles With Victims of Abuse, N.Y. TIMES, Feb. 3, 2011,

available at http://www.nytimes.com/2011/02/04/us/04priest.html.
99 Miller, supra note 63.

100 See Miller, supra note 63; Hamilton, supra note 42.
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child sexual abuse laws due to their insistence that such laws violate their state
constitutions. 101  By referring to the United States Supreme Court's view of
retroactive civil legislation, one is able to discern that applying certain pieces of
civil legislation retroactively may at least comply with the federal constitution,
even if such legislation revives time-barred claims. 10 2

Although the United States Supreme Court has never addressed the
constitutionality of retroactive civil legislation relating to child sexual abuse, it has
examined the constitutionality of other types of retroactive civil legislation. The
landmark case concerning retroactive civil legislation is Landgraf v. USI Film
Products, which involves Title VII of the Civil Rights Act. 103

In 1989, Barbara Landgraf filed a claim in civil court against her employer,
USI Film Products, alleging that an employee she worked with sexually harassed
her, which created a "hostile work environment" for her "in violation of Title VII
of the Civil Rights Act of 1964."104 Although the Texas District Court found that
the employee sexually harassed Landgraf in the workplace, the Court did not feel
that this harassment was so extreme that it coerced her into leaving her job. 05

Consequently, Landgraf was not entitled to any equitable relief.106 Landgraf
appealed. 107

While Landgraf waited for her appeal to be tried, "the President signed into
law the Civil Rights Act of 1991."108 This legislation provided claimants with a
right to receive compensatory and punitive damages for specific infringements of
Title VII of the Civil Rights Act, and also provided claimants with a right to insist
on a jury trial if claimants requested these damages. 109 Landgraf argued that
because of this newly enacted version of the Civil Rights Act, her case needed to be
remanded for a jury trial so that she could potentially receive damages for the
harassment she endured in the workplace.110

The Court of Appeals declared that it would be unfair to USI Film Products if
the district court applied the Civil Rights Act of 1991 in Landgraf's case because
USI Film Products might have to pay damages for a violation of Title VII occurring
before this new version of the Civil Rights Act became a law, when USI Film

101 For examples of states that oppose retroactive civil laws that revive time-barred claims, see
Mires v. Hogan, 192 P. 811, 818 (Okla. 1920); Doe A. v. Diocese of Dallas, 917 N.E.2d 475, 486 (111.
2009); Johnson v. Garlock, Inc., 682 So. 2d 25, 28 (Ala. 1996).

102 See Landgraf v. USI Film Prods., 511 U.S. 244 (1994); Chase Sec. Corp. v. Donaldson, 325 U.S.
304 (1945).

103 Landgraf, 511 U.S. at 248.
104 Id.
105 See id.
106 Id.
107 Id.
10 Landgraf v. USI Film Products, 511 U.S. 244, 247 (1994).
109 Id. at 249.

110 Id
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Products was unaware that such a consequence could be imposed.111 The United
States Supreme Court granted review. 112

The Court explained that there has traditionally been a "presumption against
retroactive legislation," 1l3 or legislation that is applied in a suit relating to conduct
that took place before the legislation's ratification, when a different law regulating
such conduct was in place.11 4 The Supreme Court expressed that the presumption
against retroactive legislation derives from the notion that "individuals should have
an opportunity to know what the law is and to conform their conduct
accordingly." 1 15

The Supreme Court also emphasized that specific provisions of the
Constitution prohibit the enactment of certain retroactive civil legislation.11 6 For
instance, the Due Process Clause of the Fourteenth Amendment prohibits
retroactive civil legislationl1 7 that deprives an individual of "life, liberty, or
property, without due process of law."1 18

However, the Court stated that retroactive civil legislation may be
constitutional if several stipulations are met. 119 For example, if retroactive civil
legislation does not violate any constitutional provision-such as the Fourteenth
Amendment-the legislation may be considered constitutional. 120 The retroactive
application of civil legislation may also be regarded as constitutional if Congress
clearly indicates that this civil legislation is supposed to be applied retroactively. 12 1

Congress's indication that a civil law should be applied retroactively will notify
courts that they should adhere to Congress's command, since "Congress itself has
determined that the benefits of retroactivity outweigh the potential for disruption or
unfairness."122 Furthermore, retroactive civil legislation may still be considered
constitutional if it confers new legal consequences on incidents that occurred before
its ratification if it does not deprive persons of vested rights obtained under existing
laws. 123

The Court stated that it was reluctant to permit civil laws to be applied
retroactively when Congress did not explicitly state that it intended for these laws
to be applied retroactively. 124 The Court declared that even in a situation in which

1 Id. at 250.
112 Id. at 249.

113 Id. at 270.
114 Landgraf v. USI Film Prods., 511 U.S. 244, 270 (1994).
115 Id. at 265.
116 Id. at 266.
117 Id.
11s U.S. CONsT. amend. XI, § 1.
119 Landgraf 511 U.S. at 266.
120 Id.
121 Id
122 Id. at 268.
123 Id. at 270.
124 See id. at 280.
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a court is unsure whether Congress wanted legislation to be applied retroactively,
the legislation's retroactive application could still be constitutional if this
application would not "impair rights a party possessed when he acted, increase a
party's liability for past conduct, or impose new duties with respect to transactions
already completed."1 2 5 However, if any of these conditions are present, the Court
asserted that such legislation's retroactive application would be unconstitutional. 1 26

The Court also emphasized that it was willing to allow procedural
regulations-such as jurisdictional rules that change the tribunal in which a case is
to be tried-to be applied retroactively since these rules generally do not deprive
individuals of substantive rights and individuals do not often greatly rely on these
rules. 127 However, the Court noted that it was much less willing to approve of
retroactive civil laws that alter individuals' contractual or property rights, due to the
fact that individuals place great reliance on these substantive rights. 128

Ultimately, the United States Supreme Court decided that the 1991 version of
the Civil Rights Act should not be applied in Landgraf's lawsuit because the Court
did not believe that Congress had clearly indicated that the legislation should be
applied retroactively. 129 In addition, the Court expressed that the legislation's
retroactive application unjustly required employers to fulfill a new duty-paying
punitive and compensatory damages for violations of Title VII of the Civil Rights
Act occurring before the legislation's enactment.130

Because retroactive civil legislation relating to child sexual abuse allows
victims to file child sexual abuse claims that are time-barred under the statute of
limitations, another United States Supreme Court case, Chase Securities Corp. v.
Donaldson, should also be examined. Although this case does not specifically
involve a retroactive child sexual abuse law, it does provide the United States
Supreme Court's view of the constitutionality of retroactive civil legislation that
revives time-barred claims. 13 1

Chase Securities Corp. v. Donaldson involved Chase Securities
Corporation's sale of unregistered Chase units to Frank Donaldson's deceased wife
in violation of Minnesota state law.132 Donaldson filed a lawsuit against Chase to
regain the money that his wife had paid for the Chase units. 133 Chase asserted that
Donaldson could not file this lawsuit because the statute of limitations for the
Minnesota Securities, or Blue Sky Law, barred the filing of this securities claim. 134

125 Id.
126 See Landgrafv. USI Film Prods., 511 U.S. 244, 280 (1994).
127 Id. at 275.
128 Id. at 271.
129 See id. at 286.
130 See id. at 281-86.
131 Chase Sec. Corp. v. Donaldson, 325 U.S. 304 (1945).
132 Id. at 305-06.
133 Id.
134 Id. at 306.

[Vol. 17:599



RETROACTIVE CIVIL LEGISLATION

A Minnesota trial court disagreed and ruled in Donaldson's favor, declaring that a
tolling of the statute of limitations occurred when Chase Securities Corporation left
the state, leaving Donaldson in compliance with the statute of limitations. 135

The Supreme Court of Minnesota reversed the trial state court's decision,
asserting that a tolling of the statute of limitations never took place.136 The
Supreme Court of Minnesota remanded the case back to the trial court so that
issues other than that of the tolling of the statute of limitations could be litigated. 137

While the case was retried in the trial state court, the Minnesota legislature
altered the statute of limitations for filing claims involving infringements of the
Blue Sky Law. 138 The revised statute of limitations allowed individuals to file
claims under the Blue Sky Law if someone gave them unregistered securities more
than five years before the legislature amended the Blue Sky Law, as long as they
brought the claim within one year of the law's amendment. 139  Because
Donaldson's claim involved unregistered securities delivered more than five years
before the legislature amended the Blue Sky Law, he alleged that his securities
claim could no longer be considered expired. 140

The trial court ruled that Donaldson was "entitled to recover in tort on the
ground of an illegal sale" of the Chase units. 14 1 Chase appealed, alleging that the
court could not revive Donaldson's claim-which was time-barred under the Blue
Sky Law's former statute of limitations-by applying the new version of the Blue
Sky Law retroactively. 14 2 Chase claimed that such application would deprive it of
reliance on the Blue Sky Law's original statute of limitations to shield it from
incurring legal liability after a specific period of time.14 3 Chase believed that this
reliance constituted a form of property under the Due Process Clause of the
Fourteenth Amendment, which it could not constitutionally be deprived of without
due process. 144

The case eventually reached the United States Supreme Court.145 The Court
stated that legislatures enact statutes of limitations for practical reasons, mainly so
that courts do not have to try old claims and citizens are prevented from "being put
to [their] defense after memories have faded, witnesses have died or disappeared,
and evidence has been lost."l 4 6 However, the Court declared that neither these
laws nor an individual's right to rely on these laws as a defense are considered to

135 Id.
136 Id
137 Chase Sec. Corp. v. Donaldson, 325 U.S. 304, 306 (1945).
138 Id. at 306-07.
139 Id. at 307-08.
140 Id
141 Id. at 308.
142 Id.
143 Chase Sec. Corp. v. Donaldson, 325 U.S. 304, 308 (1945).
144 Id.

145 Id. at 311.
146 Id. at 314.
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be fundamental rights or property, 147 encompassed within the Fourteenth
Amendment's Due Process Clause. 148

The Court asserted that statutes of limitations are procedural rules, 14 9 or rules
that the legislature can alter and then apply retroactively more easily than rules
affecting substantive rights. 150 As long as applying an altered statute of limitations
retroactively does not deprive a person of life, liberty, or property without due
process of law, 15 1 the Court declared that courts may constitutionally apply an
altered statute of limitations retroactively, even if this application revives expired
claims and deprives individuals of reliance on the former statute of limitations. 152

Therefore, the Court found that the new version of the Blue Sky Law-which
altered the statute of limitations for filing claims involving violations of this law-
could be applied retroactively, since Chase did not demonstrate that the retroactive
application of the new version of this law deprived it of life, liberty, or property
without due process of law. 153 Thus, the United States Supreme Court affirmed the
Minnesota trial court's judgment.

147 Id at 314. Current examples of fundamental rights include the right to use contraception and the
right to make decisions concerning the care, custody, and control of one's child. KATHLEEN M.
SULLIVAN & GERALD GUNTHER, CONSTITUTIONAL LAW 422, 454 (16th ed. 2007). However, because
these fundamental rights developed after this case took place, it appears that the court's view of
fundamental rights might have included rights or interests that are classified as a form of life, liberty, or
property under the Due Process Clause of the Fourteenth Amendment, RHONDA WASSERMAN,
PROCEDURAL DUE PROCESS: A REFERENCE GUIDE TO THE UNITED STATES CONSTITUTION 31 (2004),
especially since Chase Securities Corporation claimed that reliance on the statute of limitations was its
"property" right. Chase Sec. Corp., 325 U.S. at 308. Interests that may be classified a form of property
under the Due Process Clause include chattels, money, and real estate, which the state may not deprive
individuals of without due process of law. WASSERMAN, supra note 147, at 33.

148 Chase Sec. Corp., 325 U.S. at 314.
149 Chase Sec. Corp. v. Donaldson, 325 U.S. 304, 314 (1945). Procedural rules in the civil context

are rules that set forth various procedures that must be followed and measures that must be taken during
the course of all civil actions and proceedings. FED. R. Clv. P. 1. The Federal Rules of Civil Procedure
contain procedural rules that must be complied with in civil proceedings held in federal courts. Id. Each
state also issues its own rules of procedure that must be followed in civil actions tried in state courts.
Statutes of limitations are procedural rules that are found in Rule 8(c)(1) of the Federal Rules of Civil
Procedure, which states that "[iun responding to a pleading, a party must affirmatively state any
avoidance or affirmative defense including: [the] statute of limitations." FED R. CIV. P. 8(c)(1).

150 Chase Sec. Corp., 325 U.S. at 314. According to the U.S. Supreme Court in Landgraf v. USI
Film Products, it is easier to enact new procedural rules or alter existing procedural rules and apply them
retroactively because individuals do not often heavily rely on procedural rules or conform their conduct
in accordance with them. Landgraf 511 U.S. at 274. It is also easier to apply new or newly altered
procedural rules retroactively because applying them retroactively does not typically take away an
individual's substantive rights. Id.

151 Before a person is deprived of something that constitutes liberty or property under the due
process clause, he or she is entitled to due process of law, which is also referred to as procedural due
process. One element of procedural due process includes an individual's right to fair notice of the
actions brought against him or her before he or she is deprived of liberty or property. Another element
of procedural due process is an individual's right to a hearing in front of a tribunal before he or she is
deprived of liberty or property. 16B AM. JUR. 2D Constitutional Law § 955 (2010).

152 Chase Sec. Corp., 325 U.S. at 315-16.
153 Id. at 316.
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IV. RETROACTIVE CHILD SEXUAL ABUSE LEGISLATION SHOULD BE DECLARED

CONSTITUTIONAL UNDER THE FEDERAL CONSTITUTION AND UNDER STATE

CONSTITUTIONS

According to Landgraf v. USI Film Products and Chase Securities Corp. v.
Donaldson, the United States Supreme Court considers certain pieces of retroactive
civil legislation to be in accordance with the federal constitution,1 54 even if such
legislation revives expired claims. 155 One piece of retroactive civil legislation that
the United States Supreme Court would most likely deem to be in accordance with
the federal constitution is retroactive civil legislation relating to child sexual abuse.

However, states that reiterate that retroactive civil legislation that revives
time-barred claims violates their state constitutions, are not as willing as the United
States Supreme Court to accept the constitutionality of retroactive child sexual
abuse legislation. 156

Despite the opposition presented by states such as Illinois and Alabama, 157

cases litigated in Delaware, 158 Connecticut, 159 and at the United States Supreme
Court16 0 provide the basis for a strong argument why certain states should stop
proclaiming that retroactive civil legislation that revives time-barred claims violates
their state constitutions. If states opposing such retroactive legislation either
disregarded the view that this legislation violates their state constitutions or
amended their constitutions so such legislation was in accordance with these
constitutions, then retroactive child sexual abuse laws could be enacted in these
states. Consequently, more child sexual abuse victims would be able to obtain the
benefits that these laws provide.

Two legal principles demonstrate why the federal constitution does not
prohibit more states from enacting retroactive civil legislation relating to child
sexual abuse, and also why state constitutions should not stand in the way of
ratifying such legislation: First, courts should apply a law retroactively if the state
or federal legislature instructs them to do so-as long as such retroactive
application does not violate the federal or a particular state constitution161
because legislatures possess greater institutional competence at fact-finding than
the judiciary. 162 Thus, courts must act deferentially towards the legislature's

154 Landgraf 511 U.S. at 266; Chase Sec. Corp., 325 U.S. at 315-16.
155 Chase Sec. Corp. v. Donaldson, 325 U.S. 304, 315-16 (1945).
156 Id.
157 Doe A. v. Diocese of Dallas, 917 N.E.2d 475, 484 (Ill. 2009); Johnson v. Garlock, Inc. 682 So.

2d 25, 28 (Ala. 1996).
158 See Whitwell v. Archmere Acad., Inc., No. 07C-08-006(RBY), 2008 Del. Super. LEXIS 141

(Del. Super. Ct. Apr. 16, 2008).
159 See Roberts v. Caton, 619 A.2d 844 (Conn. 1993).
160 See Landgraf, 511 U.S. 244; Chase Sec. Corp., 325 U.S. 304.
161 See Landgraf, 511 U.S. at 254; Doe A., 917 N.E.2d at 482 (Ill. 2009); Frideres v. Schiltz, 540

N.W.2d 261, 264 (Iowa 1995); Gomon v. Northland Family Physicians, Ltd., 645 N.W.2d 413, 416
(Minn. 2002).

162 Caitlin E. Borgmann, Rethinking Judicial Deference to Legislative Fact-Finding, 84 IND. L.J. 1,
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findings by adhering to its commands, 16 3 including commands to apply child
sexual abuse laws retroactively. Second, although retroactive civil legislation
relating to child sexual abuse deprives abusers of reliance on the statute of
limitations as a defense to a lawsuit, certain states must stop holding on to the
antiquated notion that reliance on these statutes is a vested right of which
retroactive civil laws may not constitutionally deprive individuals. 164

A. It is Constitutional for Courts to Give Deference to the Legislature by
Applying Laws Retroactively When the Legislature So Instructs

In Landgraf v. USI Film Products the United States Supreme Court asserted
that when Congress clearly indicates that courts should apply a civil law
retroactively, courts should follow Congress' command as long as the retroactive
application of this law does not violate any provision of the Constitution. 165 In
Landgraf the Court never explained why courts should apply laws retroactively
when Congress directs them to do so. However, the Court has explained in other
cases that courts must act deferentially towards the federal legislature by applying
laws it enacts-as long as applying these laws does not violate the federal
constitution-because the legislature possesses greater institutional competence to
engage in legislative fact-finding than the judiciary. 166

The federal legislature's greater institutional competence, or capacity, to
engage in legislative fact-finding "derives from the significant resources available
to [the federal] legislature, notably their committee staffs, systems of legislative
hearings, and . . . the Congressional Research Service and Budget Office."1 67 By

contrast, these resources are not available to the judiciary when it examines a
law. 168 Thus, when Congress makes a legislative finding that a law should be
applied retroactively and instructs courts to do so, courts must do so as long as this
law's retroactive application does not violate the constitution, since courts must
respect that Congress is better equipped than the judiciary with the resources and
information to come to such a conclusion.

In addition, the federal legislature is not the only legislature that possesses
greater institutional competence in respect to legislative fact-finding than the
judiciary. 169 In United States Supreme Court cases such as McClesky v. Kemp,170

18 (2009).
163 Id.
16 See Doe A. v. Diocese of Dallas, 917 N.E.2d 475, 484 (Ill. 2009); Branch v. Carter, 933 S.W.2d

806, 808 (Ark. 1996); Mires v. Hogan, 192 P. 811, 818 (Okla. 1920); Johnson v. Garlock, 682 So. 2d 25,
28 (Ala. 1996); Theta Props. v. Ronci Realty Co., Inc., 814 A.2d 907, 916 (R.I. 2003).

165 Landgraf 511 U.S. 244 at 254.
166 Borgmann, supra note 161, at 18.
167 Harvard Law Review, Note, Deference to Legislative Fact-Determinations in First Amendment

Cases After Turner Broadcasting, III HARv. L. REv. 2312, 2316 (1998).
168 Id.
169 Borgmann, supra note 161, at 18.
170 McCleskey v. Kemp, 481 U.S. 279 (1987).
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the Court articulated that state legislatures also possess legislative fact-finding
capabilities superior to the judiciary, and thus, absent a constitutional infringement,
the judiciary must act deferentially towards state legislatures by applying enacted
laws. 17 1

Therefore, because the Court reiterated in Landgraf that courts should apply
civil laws retroactively if Congress instructs them to do so, and declared in other
cases that courts should act deferentially towards state legislatures' legislative
findings, the Court would most likely encourage all courts to adhere to a state
legislature's command to apply a child sexual abuse law retroactively, as long as

this law's retroactive application does not violate the federal or state constitution.
A court would not violate the federal constitution if it applied a child sexual abuse
law retroactively due to the fact that a state legislature instructed it to do so, as

there is no provision in the federal constitution that prohibits the judiciary from

acting deferentially towards the legislature.

Various state courts evidently also adhere to the theory that state courts

should act deferentially towards state legislatures due to their superior institutional
competence in relation to legislative fact-finding, since these courts have expressed
that state courts should apply laws retroactively if the legislature instructs them to

do so. 172 For example, in Doe A. v. Diocese of Dallas, the Supreme Court of

Illinois stated that if the Illinois state legislature indicates that courts should apply
an amended law retroactively, courts should adhere to the legislature's command as
long as this application does not violate any term of the state constitution. 17 3

Similarly, the Supreme Court of Iowa expressed that courts may apply laws

retroactively if "'retroactive effectiveness is specifically provided for in an Act or

resolution"' by the legislature. 174 Additionally, the Supreme Court of Minnesota

and California's Court of Appeals have stated that a court may apply an amended
statute of limitations retroactively l 75-even if this amended statute revives certain
claims that expired under the law's former statute of limitations1 76 -as long as the
court can clearly discern that the legislature intended for the amendment to be
applied retroactively. 177

Therefore, if a state legislature enacts a retroactive civil child sexual abuse
law, there would appear to be no impediment to applying this law retroactively as
long as the state legislature clearly indicated to state courts that they should apply
this law retroactively. After all, it cannot be said that any provision of any state

171 Id. at 19.
172 See Doe A. v. Diocese of Dallas, 917 N.E.2d 475, 482 (Ill. 2009); Frideres v. Schiltz, 540

N.W.2d 261, 264 (Iowa 1995); Gomon v. Northland Family Physicians, Ltd., 645 N.W.2d 413, 416
(Minn. 2002).

173 Doe A., 917 N.E.2d at 477.
174 Frideres, 540 N.W.2d at 264.
175 Gomon, 645 N.W.2d at 416; Lent v. Doe, 47 Cal. Rptr. 2d 389, 390 (Cal. App. 3d Dist. 1995).
176 Gomon, 645 N.W. 2d at 417; Lent, 47 Cal. Rptr. 2d 389 at 390.
177 Gomon, 645 N.W.2d at 416; Lent, 47 Cal. Rptr. 2d 389 at 393.
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constitution expresses that it is unconstitutional for a court to act deferentially
towards the legislature by applying laws it enacts.

Thus, it seems that the United States Supreme Court and various state courts
concur that it is in accordance with the federal and state constitutions for a state
court to apply a civil law-such as a civil child sexual abuse law-retroactively if
the legislature instructs the court to do so, as long as the retroactive application of
this law does not violate the federal or the state constitutions. 178 Nevertheless, the
reason that some states have chosen not to enact retroactive child sexual abuse laws
is not because they believe that Courts acting deferentially towards the legislature
generally violates their state constitutions. The legislatures in these states have not
enacted such laws because if they did so, their courts would not be able to adhere to
the legislature's command by applying these laws retroactively, because these
states express that the retroactive application of child sexual abuse laws actually
does violate their state constitutions.

B. States Must Let Go of the Antiquated Notion that Reliance on Statutes of
Limitations is a Vested Right

Illinois is one state that has emphasized it cannot enact retroactive civil
laws-such as retroactive child sexual abuse laws-that revive claims that are
time-barred under an applicable statute of limitations, since such laws violate the
state's constitution. 179 In Doe A. v. Diocese of Dallas, the Supreme Court of
Illinois addressed whether an amendment to the statute of limitations of the state's
civil child sexual abuse law could be applied retroactively, which would revive a
claim that would have expired under the law's former statute of limitations. 180 The
Illinois Supreme Court explained that by retroactively applying a law that changes
the statute of limitations for a cause of action, certain claims may be revived, thus
allowing plaintiffs to file claims barred by the cause of action's former statute of
limitations. 18 1 The Court stated that such retroactive civil legislation violates the
due process clause of the Illinois state constitution because by reviving time-barred
claims, this legislation deprives individuals of the right to rely on a cause of
action's former statute of limitations as a defense to a lawsuit. 182 In the Court's
view, reliance on the statute of limitations as a defense constitutes a vested right. 183

178 See Landgraf, 511 U.S. at 267; Frideres v. Schiltz, 540 N.W.2d 261, 264 (Iowa 1995); Gomon,
645 N.W. 2d at 416; Lent, 47 Cal. Rptr. 2d 393; Doe A. v. Diocese of Dallas, 917 N.E.2d 475, 486 (111.
2009).

179 Doe A., 917 N.E.2d at 486.
I8 Id. at 477.
181 Id
182 Id. at 484. When a defendant uses the statute of limitations as a defense to a lawsuit, the

defendant is essentially declaring that the plaintiff cannot successfully file this lawsuit against the
defendant because the period of time during which the plaintiff could have filed the lawsuit has run out,
and thus, the defendant is immune from suit. See 4 AM. JUR. TRIALS 441 § 2 (2010).

183 Doe A., 917 N.E.2d at 484.
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A vested right is a right belonging totally and "unconditionally to a person as
a property interest which cannot be impaired or taken away."1 84 Because Illinois's
due process clause declares that the state shall not deprive an individual of life,
liberty, or property, without due process of law, 185 the Illinois Supreme Court
expressed that a state law could also not deprive individuals of reliance on the
statute of limitations without due process of law, since this defense is a vested right
or property. 186 The Illinois Supreme Court would most likely express that enacting
a retroactive child sexual abuse law-similar to those enacted in California and
Delaware-that disregarded the statute of limitations and revived expired claims
would be in contravention of the state constitution, since disregarding this statute
would deprive defendants of reliance on the statute of limitations, a form of
property, without due process of law.

Courts in other states, including the Supreme Courts of Alabama, Rhode
Island, Oklahoma, and Arkansas, have also declared that once a cause of action's
statute of limitations has tolled, utilizing the statute of limitations as a defense to
this cause of action is a defendant's vested right. 187 Because retroactive civil
legislation that alters or removes a cause of action's statute of limitations may
revive claims that expired under the cause of action's former statute of limitations
and deprive defendants of the vested right to rely on the statute as a defense, these
courts have declared that such legislation violates their state constitutions. 188 if
these states believe that an individual's reliance on the statute of limitations is a
vested right that retroactive civil legislation should not take from individuals, these
states will not enact retroactive child sexual abuse laws that would eradicate
statutes of limitations, and thus, deprive individuals of their vested right in these
statutes.

Although many states courts have expressed that retroactive civil laws that
revive time-barred claims-such as retroactive child sexual abuse laws-are in
contravention of their state constitutions, the United States Supreme Court has not
expressed that such retroactive civil legislation violates the federal constitution. In
contrast, as explained previously, the United States Supreme Court declared in

184 Dictionary.com, Vested Right, http://dictionary.reference.com/browse/vested+right (last visited
Mar. 10, 2011).

185 ILL. CONST. art. 1, § 2.
186 Doe A. v. Diocese of Dallas, 917 N.E.2d 475, 484 (Ill. 2009).
187 Branch v. Carter, 933 S.W.2d 806, 808 (Ark. 1996); Mires v. Hogan, 192 P. 811, 818 (Okla.

1920); Johnson v. Garlock, 682 So. 2d 25, 28 (Ala. 1996); Theta Props. v. Ronci Realty Co., Inc., 814
A.2d 907, 916 (R.I. 2003).

Ms Mires, 192 P. at 818; Johnson, 682 So. 2d at 28; Theta Props., 814 A.2d at 916-17. It should be
noted that not all states express that retroactive civil legislation that deprives defendants of their vested
right to rely on statutes of limitations infringes their state constitutions because it violates their state due
process clauses. Not all states have a state due process clause, but some states do possess specific
provisions in their constitution that forbid the enactment of retroactive civil laws that revive time-barred
claims. See ALA. CONST. art. IV, § 95. For example, the Alabama state constitution contains the
following provision: "[Tihe legislature shall have no power to revive any right or remedy which may
have become barred by lapse of time, or by any statute of this state." Id.
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Chase Securities Corp. v. Donaldson that statutes of limitations are simply
"pragmatic devices to spare the courts from litigation of stale claims, and the
citizen from being put to his defense after memories have faded, witnesses have
died or disappeared, and evidence has been lost."189 Despite the fact that statutes
of limitations assist courts and citizens alike, the Court asserted that an individual's
employment of these statutes as a defense cannot be considered a fundamental or a
vested right under the federal Due Process Clause. 190

The Court emphasized that statutes of limitations are procedural rules,19 1

which help ensure the rapid, fair, and inexpensive adjudication of every civil
action,192 but do not constitute a vested or fundamental right under the Due Process
Clause of the Fourteenth Amendment. 193 Therefore, because statutes of limitations
are not vested rights, the Court stated that a court may generally apply a law that
alters a statute of limitations retroactively without violating the federal
constitution. 194 The Court also stated in Landgraf v. USI Film Products that courts
can typically apply changes in procedural rules-such as statutes of limitations-
retroactively since the retroactive application of an altered procedural rule does not
usually deprive individuals of life, liberty, or property without due process of
law. 19 5

It may be deduced from Landgraf and Chase that it is most likely the United
States Supreme Court's position that a state's enactment of retroactive child sexual
abuse laws that disregard statutes of limitations and revive time-barred claims
would not violate the federal Due Process Clause. This is because divesting
defendants of reliance on a former statute of limitations would not deprive these
defendants of a vested right or property without due process of law. However,
retroactive civil legislation that revives expired claims-including retroactive child
sexual abuse legislation-is not only constitutional under the federal constitution, a
number of state courts have also declared that such legislation is in accordance with
their state constitutions.

For example, according to the Supreme Courts of Connecticut and Georgia, a
defendant does not have a vested right to employ the running of a statute of
limitations as a defense to a lawsuit, since these statutes are procedural rules and
not vested rights or property. 196 Consequently, legislation that alters a cause of
action's statute of limitations and deprives individuals of reliance on a former

189 Chase Sec. Corp. v. Donaldson, 325 U.S. 304, 314 (1945).
190 Id.
191 Id.
192 FED. R. Civ. P. 1.
193 Chase Sec. Corp., 325 U.S. at 314.
194 Id. at 314-16.
'95 Landgraf 511 U.S. at 274.
196 Vaughn v. Vulcan Materials Co., 465 S.E.2d 661, 662 (Ga. 1996); Roberts v. Caton, 619 A.2d

844, 847, 849 (Conn. 1993).
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statute of limitations may be applied retroactively without violating the Georgia or
Connecticut state constitutions. 197

Additionally, the Superior Court of Delaware, Kent County even explicitly
affirmed that retroactive child sexual abuse legislation itself is in accordance with
the Delaware state constitution. 198 In Whitwell v. Archmere Academy, Inc., the
Superior Court of Delaware discussed the constitutionality of Title 10, Section
8145 of the Delaware Code. 199 As mentioned earlier, this law established a two-
year window during which victims could file expired child sexual abuse claims in
civil court, even if the statute of limitations for the tort of child sexual abuse would
typically bar victims from filing these claims. 200

Although this law revived expired child sexual abuse claims and deprived
defendants of reliance on the statute of limitations for child sexual abuse, the
Superior Court of Delaware declared that this law did not violate the due process
clause of the Delaware state constitution. 20 1 The Court emphasized that "statutes
of limitations are legislative creations," and a defendant's reliance on these statutes
does not constitute a vested right, or property, which a defendant may not be
deprived of without due process of law.202 The Delaware Superior Court
concluded that the Delaware state legislature could constitutionally enact laws,
such as Section 8145, that revive formerly time barred claims.20 3

It is true that state courts are permitted "to interpret their state constitutions to
be more protective, or to provide more rights, than [are] protected by the federal
constitution as interpreted by the United States Supreme Court." 204 Thus, courts in
states such as Alabama and Illinois may interpret the due process clause or other
provisions of their state constitutions to protect the right to rely on the statute of
limitations as a defense, even if the United States Supreme Court would not
interpret the federal constitution to provide the same protection to this alleged
vested right.

However, in spite of the fact that states courts are permitted to interpret their
state constitutions to be more protective than the federal constitution, it does not
mean that they have to interpret them in this manner. 20 5 For example, there is no
rule of law that states that Illinois must interpret its state due process clause as
protecting an individual's reliance on a statute of limitations from deprivation

197 Vaughn, 465 S.E.2d at 662; Roberts, 619 A.2d at 847.
198 Whitwell v. Archmere Acad., Inc., No. 07C-08-006(RBY), 2008 Del. Super. LEXIS 141, at *7-8

(Del. Super. Ct. Apr. 16, 2008).
199 Id. at *2.
200 DEL. CODE ANN. tit. 10 § 8145(b) (2009).
201 Whitwell v. Archmere Acad., Inc., No. 07C-08-006(RBY), 2008 Del. Super. LEXIS 141, at *7-8

(Del. Super. Ct. Apr. 16, 2008).
202 Id. at *7.
203 Id. at *7-8.
204 ROBERT F. WILLIAMS, AMERICAN STATE CONSTITUTIONAL LAW 5,

http://www.camlaw.rutgers.edu/statecon/subpapers/williams.pdf.
205 See id. at 5-6.
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without due process of law. Thus, because state courts do not have to interpret
their constitutions to protect an individual's reliance on statutes of limitations as a
defense that retroactive civil laws may not deprive them of, perhaps those states
that oppose retroactive civil laws should consider altering their interpretation of
their state constitutions.

One reason that certain state courts might want to stop interpreting their state
constitutions as protecting an individual's reliance on statutes of limitations is
because the United States Supreme Court, and a growing number of state courts,
have declared that statutes of limitations are procedural rules, not vested rights of
which retroactive civil laws may deprive individuals. 2 06 Although retroactive civil
laws that revive time-barred claims violated the federal and every state constitution
in the nineteenth century, the United States Supreme Court and many state courts
have since declared that these laws are no longer constitutionally suspect under the
federal or many state constitutions. 207 By clinging to the antiquated notion that
retroactive civil laws that revive time-barred claims deprive individuals of vested
rights and thus, violate their state constitutions, states such as Illinois and Alabama
are inhibiting the national enactment of retroactive child sexual abuse laws, which
could provide child sexual abuse victims with numerous benefits.

Another reason why some states should stop interpreting their state
constitutions as protecting an individual's reliance on statutes of limitations-
which would allow retroactive child sexual abuse laws to be enacted in these
states-relates to the particular plaintiff involved in child sexual abuse lawsuits:
child sexual abuse victims. As previously emphasized, child sexual abuse victims
have a difficult time telling others about the abuse that they endured due to a
variety of psychological issues.2 08 Often by the time victims are ready to confront
their sexually abusive past by filing a lawsuit against their abusers, the statute of
limitations for the tort of child sexual abuse has already run and they are forever
barred from filing their claim. 209

Thus, state courts that interpret their state constitutions as protecting an
individual's reliance on statutes of limitations should either alter this interpretation
or consider amending their state constitution for the sake of child sexual abuse
victims. These states must realize that by refusing to enact retroactive child sexual
abuse laws due to their rigid constitutional beliefs, countless child sexual abuse
victims are prevented from filing lawsuits against their abusers because of
psychological and emotional conditions that prevent them from filing lawsuits
within the period of time allocated by the statute of limitations.

206 See Chase Sec. Corp. v. Donaldson, 325 U.S. 304, 314 (1945); Roberts v. Caton, 619 A.2d 844,
847, 849 (Conn. 1993); Whitwell v. Archmere Acad., Inc., No. 07C-08-006(RBY), 2008 Del. Super.
LEXIS 141, at *7 (Del. Super. Ct. Apr. 16, 2008).

207 Memorandum from Marci A. Hamilton on Retroactivity (Dec. 2, 2008) (on file with the author).
208 Hamilton & Verkuil, supra note 21, at 4.
209 HAMILTON, supra note 19, at 15.
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States that interpret their state constitutions as protecting the right to rely on
statutes of limitation should consider altering this interpretation or amending their
state constitutions for one final reason. It should be noted that no state has a statute
of limitations for murder,2 10 in part because legislators believe that a statute of
limitations should not block victims and their families from obtaining retribution
against an individual that commits such a heinous crime. Although some
individuals may not consider child sexual abuse to be as horrific as a murder, and
murder-unlike the tort of child sexual abuse-is a criminal rather than a civil
offense, it is not right that statutes of limitations deprive child sexual abuse victims
of the right to obtain the retribution they deserve against abusers that caused them
so much pain. Thus, if states, such as Alabama and Illinois, are willing to interpret
their state constitutions in a manner that allows murder victims and their families to
acquire retribution, there is no reason why they cannot alter their interpretation of
their state constitutions or amend them so that child sexual abuse victims can file
expired lawsuits against their abusers, and thus, obtain some form of retribution
against them.

Therefore, it appears that retroactive civil legislation that revives time-barred
claims-specifically retroactive child sexual abuse legislation-is in accordance
with the federal constitution, 2 11 many state constitutions, 2 12 and could even be in
accordance with the constitutions of those states that have traditionally opposed
such legislation, if these states re-interpret or amend their state constitutions. States
throughout the nation must realize that this legislation could greatly assist child
sexual abuse victims, and they must also realize that such legislation could very
easily be nationally enacted.

All states must do to enact such legislation is have their legislatures create a
child sexual abuse law, ensure that legislatures instruct courts to apply these laws
retroactively, and in those states that claim that the retroactive application of such a
law violates their state constitution, a re-interpretation of the state constitution or a
constitutional amendment would also be required. If more states gave up the
nineteenth century notion that reliance on statutes of limitations is a vested right
and agreed to enact retroactive child sexual abuse laws, more child sexual abuse
victims could finally obtain the legal justice that they deserve.

CONCLUSION

All states should ratify retroactive child sexual abuse legislation because it
could help those victims who are psychologically unprepared to file lawsuits
against their abusers until after their claims are already time-barred under the
statute of limitations, and could also greatly benefit victims with expired claims

210 HAMILTON, supra note 19, at 3.
211 See Chase Sec. Corp., 325 U.S. at 314.
212 See Whitwell v. Archmere Acad., Inc., No. 07C-08-006(RBY), 2008 Del. Super. LEXIS 141, at

*7 (Del. Super. Ct. Apr. 16, 2008); Vaughn v. Vulcan Materials Co., 465 S.E.2d 661, 662 (Ga. 1996).
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who desire to obtain retribution against their abusers. Retroactive civil legislation
relating to child sexual abuse should also be enacted throughout the United States
because the federal constitution presents no bar to this legislation's enactment. 2 13

Finally, such legislation should be nationally enacted because it is in accordance
with a growing number of state constitutions, 2 14 and could be in accordance with
even more state constitutions if certain states choose to re-interpret or amend their
constitutions. 2 15

Individuals responsible for sexually abusing children do not deserve to
receive the protection offered by statutes of limitations. Nationally enacting
retroactive child sexual abuse laws would finally force abusers throughout the
country to face trial in civil court due to the terrible acts of child sexual abuse that
they committed.

213 See Chase Sec. Corp. v. Donaldson, 325 U.S. 304, 314 (1945); Landgraf v. USI Film Prods., 511
U.S. 244,267-68 (1994).

214 See Whitwell v. Archmere Acad., Inc., No. 07C-08-006(RBY), 2008 Del. Super. LEXIS 141, at
*7 (Del. Super. Ct. Apr. 16, 2008); Vaughn, 465 S.E. at 662.

215 See Mires v. Hogan, 192 P. 811, 818 (Okla. 1920); Johnson v. Garlock, 682 So. 2d 25, 28 (Ala.
1996); Theta Props. v. Ronci Realty Co., Inc., 814 A.2d 907, 916 (R.I. 2003).
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