
Citation:
Margaret Moore Jackson, Confronting Unwelcomeness from
the outside: Using Case Theory to Tell the Stories of
Sexually-Harassed Women, 14 Cardozo J.L. & Gender 61 
(2007)





Content downloaded/printed from HeinOnline

Thu Feb  7 21:48:39 2019

-- Your use of this HeinOnline PDF indicates your 
 acceptance of HeinOnline's Terms and Conditions 
 of the license agreement available at 
 https://heinonline.org/HOL/License

-- The search text of this PDF is generated from 
   uncorrected OCR text.

-- To obtain permission to use this article beyond the scope
   of your HeinOnline license, please use:

Copyright Information

                                     Use QR Code reader to send PDF 
                                     to your smartphone or tablet device 

https://heinonline.org/HOL/Page?handle=hein.journals/cardw14&collection=journals&id=67&startid=&endid=102
https://www.copyright.com/ccc/basicSearch.do?operation=go&searchType=0&lastSearch=simple&all=on&titleOrStdNo=1074-5785


CONFRONTING "UNWELCOMENESS" FROM THE
OUTSIDE: USING CASE THEORY TO TELL THE
STORIES OF SEXUALLY-HARASSED WOMEN

MARGARET MOORE JACKSON*

INTRODUCTION

The recognition of sexual harassment as employment discrimination was a

striking departure from the status quo.1 Feminists propelled this development in
the law to create change in the workplace and corresponding progress in societal
attitudes. 2 However, acceptance of sexual harassment prohibitions has been slow. 3

Thirty years after the claim was first recognized, on-the-job harassment and sex

discrimination continue to be commonplace.

Lingering cultural bias against women still informs even the law meant to

eradicate it. An element of sexual harassment requires the plaintiff to establish that
the conduct she4 complains of was "unwelcome." 5  To rebut that element,

defendants can present evidence that the conduct was not unwelcome because the
plaintiff invited or solicited it.6 Implying welcomeness through an examination of

" Assistant Professor of Law, Lloyd & Ruth Friedman Fellow, University of North Dakota; J.D.,
University of San Francisco, 1992; B.A., University of North Carolina, 1988. Acknowledgement and
thanks go to Laura Rovner and Jessica Mostad.

I Harassment of working women was viewed by courts as unconnected to discrimination until the
late 1970s. See Barnes v. Train, 13 FEP Cases 123, 124 (D.D.C.1974), reversed, Barnes v. Costle, 183
U.S. App. D.C. 90 (D.C. Cir. 1977).

2 See, e.g., CATHARINE A. MACKINNON, SEXUAL HARASSMENT OF WORKING WOMEN: A CASE OF
SEX DIScRIMINATION (1979).

3 See Mary Jordan & Stephen Buckley, After the Thomas Hearings: In the Workplace, Closing
Mouths and Opening Minds, WASH. POST, Oct. 20, 1991, at Al ("Suddenly it dawned on many men that
harassment wasn't just the clear cut case of grabbing a woman's butt. They realized some could take
offense at, 'Hey, honey."'); Leonard Pitts, Trivial Pursuit in Light of Those Who Really Suffered,
ORLANDO SENTINEL, Apr. 24, 1998, at A23 ("If everything is sexual harassment, then nothing is.");
RIcHARD EPSTEIN, FORBIDDEN GROUNDS: THE CASE AGAINST EMPLOYMENT DISCRIMINATION LAWS
(1992) and CAMILLE PAGLIA, VAMPS AND TRAMPS: NEW ESSAYS (1994) (sexual harassment laws are
harmful and unnecessary).

4 Although Title VII protects both men and women from sexual harassment in employment, the
majority of sexual harassment complainants are women. Sexual Harassment Charges EEOC & FEPAs
Combined: FY 1997-FY 2006, http://www.eeoc.gov/stats/harass.htm (last visited Nov. 26, 2007).

5 The unwelcome conduct requirement applies to both "quid pro quo" harassment, where the
employee is pressured to submit to sexual advances in order to obtain a benefit or to avoid a punishment,
and to "hostile environment" harassment, where the employee is subjected to conduct that unreasonably
interferes with her work performance or creates an intimidating, hostile, or offensive working
environment. 29 C.F.R.§ 1604.11 (a) (1995).

6 Henson v. City of Dundee, 682 F.2d 897, 903 (11" Cir. 1982).
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plaintiffs conduct intimidates and embarrasses the plaintiff and typically plays to
traditional sex roles and stereotypes. A plaintiff who asserts that someone wronged
her in the workplace then realizes that her personal life and choices will be
scrutinized by the defendant, by the court, and ultimately, by a jury.

The effect of this inquiry can completely re-orient the dynamics of a case.
Because the determination of unwelcomeness relies on the "totality of the
circumstances," plaintiffs are subjected to intrusive discovery. The law sanctions
this inquiry as appropriate, reinforcing cultural biases against women, instead of
dismantling them. Women who take a stand against discrimination by initiating a
lawsuit are attacked and violated a second time through the unwelcomeness
inquiry. Fear as to what conclusions the judge and jury may make, viewing her
choices without actually living or understanding them in her context, drives
plaintiffs away from pursuing their goals through litigation.

The dissonance between a client's perspectives and the assumptions of the
law and legal system provide a decision-making crossroads for the lawyer and
client. The choice of telling a client's story by either conforming with or
challenging the underlying societal assumptions should be made intentionally,
particularly when the client's own story places her outside the dominant culture's
expectations for women. Creating potential case theories to represent a
contextualized sexual harassment client demonstrates how storytelling can be used
to challenge legally enshrined stereotypes-such as those underpinning the
unwelcomeness construct-from the perspective of the "outsider" client. Lawyers
should develop the habit of examining the potential of outsider client narratives as a
means of achieving client goals and promoting legal and cultural change.

Part I of this article analyzes the requirement that a sexual harassment
plaintiff establish that the conduct was unwelcome, and argues that this element
facilitates the abuse of individual plaintiffs while reinforcing cultural stereotypes
about women that contradict their actual lives. Part II suggests that case theory can
be used to counter the adverse effects of the unwelcome conduct inquiry by
framing client stories in a way that protects their dignity and represents their
realities, with the parallel goal of undermining existing stereotypes. Part III
proposes a model for inculcating these theories and techniques in a law school
classroom by promoting the power of client storytelling and engaging students in
conscious decision-making about whether client stories should be used to challenge
assumptions about outsider clients.

[Vol. 14:61
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I. THE UNWELCOMENESS ELEMENT FACILITATES INTIMIDATION AND ABUSE OF

PLAINTIFFS AND REINFORCES STEREOTYPING OF WOMEN

A. A Vehicle for Protecting Women-With an Unwelcome Hitchhiker.

Women have long been subject to adverse, gender-based stereotypes 7 that
restrict their allowable social roles and limit their economic advancement. 8 The
law has frequently served as an explicit tool for enforcing cultural norms of sex-
based inequity. 9  While many of the overt legal barriers to women's full
participation in social, economic, and political life have been dismantled, artifacts
remain. 10

Title VII of the Civil Rights Act of 1964 was meant to "strike at the entire
spectrum of disparate treatment of men and women resulting from sex
stereotypes."' 11 During the past forty years, cultural and legal assumptions have
discarded the explicit understanding that "boys will be boys" and moved beyond
accepting that "men just don't get it." Sexual harassment in the workplace has
been recognized as violating Title VII and corresponding state laws. 12 Employers
are not only prohibited from conditioning work-related decisions upon actual
employee submission to sexual demands, 13 but also from permitting the existence

7 For a delineation of unconscious gender bias, or stereotype, see Deborah L. Rhode, Perspectives
on Professional Women, 40 STAN. L. REv. 1163, 1187-92 (1988).

8 Diane L. Bridge, The Glass Ceiling and Sexual Stereotyping: Historical and Legal Perspectives

of Women in the Workplace, 4 VA. J. SOC. POL'Y & L. 581, 604-07 (1997) (discussing impact of sex
stereotypes on women's careers); CATALYST, WOMEN "TAKE CARE," MEN "TAKE CHARGE:"
STEREOTYPING OF U.S. BUSINESS LEADERS EXPOSED 36 (2005),
http://www.catalystwomen.org/files/ful/Women%20Take%2OCare%2OMen%20Take%2OCharge.pdf
(finding that perceptions of leadership qualities in men and women match common stereotypes,
undermining the ability of women to secure and succeed in leadership positions).

9 Joan Williams, Deconstructing Gender, 87 MICH. L. REv. 797, 816-20 (1989); Rhode, supra
note 7, at 1164-73 (discussing history of legal and cultural impediments to women's autonomy and
employment).

10 See, e.g., Rhode, supra note 7 at 1171-72 (1988) (discussing the exclusion of women from,
among other occupations, the priesthood); Jennifer C. Pizer, Facial Discrimination: Darlene Jespersen's
Fight Against the Barbie-fication of Bartenders, 14 DUKE J. GENDER L. & POL'Y 285, 318 (2007)
("[W]omen workers continue to be taken less seriously; they are disproportionately represented in
lower-wage jobs, usually with less job security and often without benefits.").

I I Price Waterhouse v. Hopkins, 490 U.S. 228, 251 (1989) (quoting L.A. Dept. of Water & Power v.
Manhart, 435 U.S. 702, 707 n.13 (1978)). Other decisions have constricted Title VII's primary purpose
as being "to remedy the economic deprivation of women as a class" and "to place women on an equal
footing with men." Holloway v. Arthur Andersen & Co., 566 F.2d 659, 662 (9th Cir. 1977); Rosenfeld v.
Southern Pac. Co., 444 F.2d 1219, 1225 (9th Cir. 1971). Despite decades of having Title VII in place,
women still endure unequal treatment in employment. U.S. GEN. ACCOUNTING OFFICE, WOMEN'S
EARNINGS: WORK PATTERNS PARTIALLY EXPLAIN DIFFERENCE BETWEEN MEN'S AND WOMEN'S
EARNINGS 2 (2003), http://www.gao.gov/cgi-bin/getrpt?GAO-04-35 (last visited May 29, 2007) (after
accounting for disparities due to income, experience, etc., women were paid eighty percent of what men
earned in 2000).

12 29 C.F.R. § 1604.11 (a) ("Harassment on the basis of sex is a violation of Sec. 703 of Title VII.").
13 A classic example of "quid pro quo" harassment is where a boss extracts sexual favors from an

employee by threatening to fire her if she refuses.
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of a hostile work environment, which often involves sexual comments, touching,
and other intrusions. 

14

Cultural attitudes have improved somewhat, in tandem with progress in the
law. 15 Workplace sexual harassment is fairly widely recognized as an abuse of
power to coerce, intimidate, or otherwise disrupt the activities of an employee 16 on
the basis of sex. 1 7 The rights of women to engage in work and to make individual
decisions concerning their sexuality have been declared by advocacy groups, 18

courts, 19 and within legislative entities. 20 Developments in the law have made

14 The Federal Regulations encompass both "quid pro quo" and "hostile environment" harassment:
Unwelcome sexual advances, requests for sexual favors, and other verbal or physical conduct of a sexual
nature constitute sexual harassment when (1) submission to such conduct is made either explicitly or
implicitly a term or condition of an individual's employment, (2) submission to or rejection of such
conduct by an individual is used as the basis for employment decisions affecting such individual, or (3)
such conduct has the purpose or effect of unreasonably interfering with an individual's work
performance or creating an intimidating, hostile, or offensive working environment.
29 C.F.R. § 1604.1 l(a).

15 See Vicki Shultz, Reconceptualizing Sexual Harassment, 107 YALE L.J. 1683, 1685-86 (1998)
(remarking upon feminist success in making sexual harassment "part of the national consciousness" and
"inspir[ing] a body of popular and legal opinion condemning harassment" within a relatively short
period of time).

16 The harassee is usually a woman. See Leslie M. Kerns, A Feminist Perspective: Why Feminists
Should Give the Reasonable Woman Standard Another Chance, 10 COLUM. J. GENDER & L. 195, 197
(2001) (noting that women are targeted victims in 90 percent of reported sexual harassment cases);
Maggie E. Reed et al., There's No Place Like Home: Sexual Harassment of Low-Income Women in
Housing, PSYCHOL. PUB. POL'Y & L. 439, 440 n.2 (2005) (overwhelming majority of sexual harassment
involves female targets and male harassers); Erin Hendricks, Note, The Supreme Court Gets
Constructive: A Case Note on Pennsylvania State Police v. Suders, 50 ST. Louis U. L. J. 1243, 1274 n.
246 (2006) (noting that while men have increasingly reported sexual harassment, such reports are still in
the minority).

17 Initially, many courts interpreted the EEOC Guidelines as forbidding only sexual conduct, not
abusive non-sexual conduct on the basis of sex. Vicki Schultz, The Sanitized Workplace, 112 YALE L.J.
2061, 2077, n.29 (2003); Jane L. Dolkart, Hostile Environment Harassment: Equality, Objectivity, and
the Shaping of Legal Standards, 43 EMORY L.J. 151 (1994). State law claims are still subject to
dismissal on this basis. See Sivieri v. Commonwealth, Dept. of Transitional Assistance, 21 Mass.L.Rptr.
97, 2006 WL 1707954, at 7 (Mass. Super. June 22, 2006) (dismissing hostile work environment claim
on summary judgment because comments made were gender-based, not sexual).

18 Examples include the National Women's Law Center, Workplace Fairness & Flexibility,
http://www.nwlc.org/display.cfm?section=employment (last visited Nov. 25, 2007) (advocating for
enhanced employment rights and equities for women) and the National Organization for Women,
Reproductive Justice, http://www.now.org/issues/abortion/reproductive-justice.html (last visited Nov.
30, 2007) (asserting that reproductive justice is a right and must encompass freedom to make decisions
concerning sexuality).

19 See Howard v. Historic Tours of America, 177 F.R.D. 48, 53 (D.D.C.1997) (recognizing
common acceptance of sex outside marriage and that adult women can choose among potential
partners). While the Supreme Court has recognized a liberty interest in adult decisions about sexual
conduct, commentators have noted the Court's unwillingness to recognize the right to be sexual,
independent of relationships. Yakare-Oule Jansen, The Right to Freely Have Sex? Beyond Biology:
Reproductive Rights and Sexual Self-Determination, 40 AKRON L.REv. 311, 316-17 n.28 (2007).

20 See 142 CONG. REc. E338-01 (statement of California Representative Ronald Dellums that
women are entitled to equal rights in individual autonomy, privacy, and employment). Internationally,
the rights of women "to have control over and decide freely and responsibly on matters related to their
sexuality...." are proclaimed by the United Nations Fourth World Conference on Women, Sept. 4-15,
1995, Beijing Declaration and Platform for Action, 196, U.N. Doc. A/ CONF. 177/20 (Oct. 17, 1995),
available at http://www.un.org/womenwatch/daw/beijing/platform/health.htm.

[Vol. 14:61
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employer policies recognizing the right of employees to a workplace free of sexual
harassment de rigueur. 2 1

Sexual harassment prohibitions are not a "general civility code." 22  But
ironically, the framework for establishing a legal claim for sexual harassment
reverts to the language of antiquated social graces and requires a between-the-lines
interpretation of implicit invitations. A sexual harassment claimant must prove that
the conduct of which she complains was "unwelcome." 23 The inclusion of this
requirement, and subsequent interpretations of its meaning, enshrined cultural
stereotypes about women by crediting the ancient impulse to examine whether the
behavior should be excused, because she welcomed or "asked for" it.

When an employee asserts a claim of sexual harassment, the employer
typically denies that certain incidents ever occurred and claims that the remaining
conduct was affirmatively welcomed by the plaintiff, and therefore does not meet
the elements of actionable harassment. An employee who testifies that what
happened to her was unwelcome is then likely to be second-guessed through an
intense examination of her actions both before and after the harassment occurred.
While the exercise is doctrinally depicted as mere consideration of the totality of
the circumstances, 24 cultural norms for women are inevitably superimposed upon
the analysis. A woman's behavior is interpreted according to whether she
outwardly manifested her lack of welcoming in traditionally prescribed ways.
Thus, analysis of this foundational legal issue devolves into a Victorian narrative
requiring desire and intentions to be signaled by adherence to established social and
cultural norms. Deviation from expected behavior is punished, while either action
or reluctance to act may be translated as evidence that she welcomed the intimacy
or abuse.

Litigation of the unwelcome conduct issue has produced abhorrent results.
Women who do not quickly and formally report the harassment, 25 who maintain

21 These policies likely reflect as much of a self-protective measure for the employers, as a
recognition of employee rights. See Richard A. Paul, Atmospheres and Environments: Can "Warmed
Up " Workplaces Survive the Chill of Correctness?, 29 T. JEFFERSON L.REv. 77, 88 (2006) (discussing
employer emphasis on policies forbidding sexual, and not other categories, of harassment and linking it
in part to Supreme Court's decisions in Burlington Indus. v. Ellerth, 524 U.S. 742 (1998) and Faragher
v. City of Boca Raton, 524 U.S. 775 (1998), which provided employers with an affirmative defense in
sexual harassment cases).

22 Faragher v. City of Boca Raton, 524 U.S. 775, 788 (1998) (quoting Oncale v. Sundowner
Offshore Services, Inc., 523 U.S. 75, 80 (1998)).

23 The Federal Regulations begin with the word "unwelcome," but do not define what that entails

or how to prove or disprove its existence. See 29 C.F.R. § 1604.11 (a).
24 Meritor Say. Bank v. Vinson, 477 U.S. 57, 69 (1986) and Harris v. Forklift Sys., Inc., 510 U.S.

17, 23 (1993) (holding and reaffirming, respectively, that the totality of the circumstances must be
examined).

25 See, e.g., Stuart v. Gen. Motors Corp., 217 F.3d 621, 632 (8th Cir. 2000) (failure to complain
about the conduct showed that it was not unwelcome); Paraohao v. Bankers Club, Inc., 225 F. Supp. 2d
1353, 1360 (S.D. Fla. 2002) (conduct was not unwelcome as a matter of law in part because the plaintiff
did not complain for nearly four months and did so informally to a co-worker); Weinsheimer v.
Rockwell Int'l Corp., 754 F. Supp. 1559, 1563-1564 (M.D. Fla. 1990), affid., 949 F.2d 1162 (1 1th Cir.
1991) (conduct was not unwelcome when reported months afterwards during informal conversation);

2007]
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the perception of a friendly relationship with the harasser, 26 or who engage in some
level of ribaldry, 27 may have their claims dismissed on the basis that they
welcomed the harassment. Studies have confirmed that legal precedent on this
issue misinterprets the ways in which women tend to actually behave. 28

1. Stereotyping: Shortcuts to Stories About How Women Are and How They
Should Be

The presence of the unwelcome conduct requirement interferes with both the
telling and hearing of the woman's story. This element maintains assumptions that
tie women to limited roles and impinge on their autonomy, validating stereotypical
notions about women that Title VII was meant to eradicate. The predominant,
underlying assumption conveyed is that the female employee likely brought the
conduct upon herself, whether through specific "welcoming" behavior or just by
being a woman. In requiring the employee to disprove welcomeness, the law
connotes that working women are sexually available unless they take affirmative
steps to indicate otherwise. The unwelcomeness inquiry thereby reinforces the
stereotypical treatment of women as objects-natural targets for desire and abuse.
Women who violate traditional norms for how they should appear, behave, and fit
within the dominant culture are presumed to be more likely to welcome sexual
harassment at work.29

Vermett v. Hough, 627 F. Supp. 587, 609 (W.D. Mich. 1986) (three month delay in reporting did not
support actionable harassment).

26 See, e.g., Kouri v. Liberian Servs., Inc., No. 90-00582-A,.1991 WL 50003 (E.D. Va., Feb. 6,
1991) (deeming continual requests that supervisor stop touching plaintiff and plaintiff's efforts to avoid
his hugs insufficient to indicate unwelcomeness, in part because plaintiff had shared personal problems
with her boss and had written notes thanking him for his friendship); Ripley v. Ohio Bureau of
Employment Servs., No. 04AP-313, 2004 WL 2361571, at *1 (Ohio Ct. App., Oct. 21, 2004) (finding
that harassment was welcome in part because a plaintiff accepted gifts from her harasser and asked him
to watch her dog).

27 See, e.g., Weinsheimer, 754 F. Supp. at 1563-1564 (holding that because she engaged in sexual
banter, plaintiff was deemed to have welcomed the actions of a co-worker who placed his penis in her
hand); Mangrum v. Republic Indus., Inc., 260 F. Supp. 2d 1229, 1252-53 (N.D. Ga. 2003) (stating that
plaintiff who engaged in vulgar language, gave massages, and exchanged back scratches with co-
workers is deemed to have welcomed supervisor's repeated requests for sex and patting her behind);
Reed v. Shepard, 939 F.2d 484, 487, 491-92 (7th Cir. 1991) (noting that a plaintiff who told dirty jokes,
made sexual comments, showed off her abdominal scars, went braless, and gave suggestive gifts to her
colleagues was found to have welcomed being punched in the kidneys, tickled, handcuffed to various
objects in the office, forced to put her head in the laps of male co-workers, mocked with an electric
cattle prod, dunked into a toilet, and maced).

28 Anna-Maria Marshall, Idle Rights: Employees' Rights Consciousness and the Construction of
Sexual Harassment Policies, 39 LAW & Soc'v REv. 83, 86, n.1 (2005) (citing studies indicating that
many women do not report harassment). One study found that many women respond in indirect, non-
confrontational ways, such as by "ignoring the harasser (44%), avoiding the harasser (28%), making a
joke of the behavior (15%), or going along with the behavior (7%)." Id. at 86 n.I (citing MERIT
SYSTEMS PROTECTION BOARD, SEXUAL HARASSMENT IN THE FEDERAL WORKPLACE: TRENDS,
PROGRESS AND CONTINUING CHALLENGES (1995)). See also, James E. Gmber & Michael D. Smith,
Women's Responses to Sexual Harassment: A Multivariate Analysis, 17 BASIC APPLIED SOC. PSYCHOL.
543, 544-46 (1995) (citing studies showing that few women respond assertively to or formally report
harassment and instead use various strategies for tolerating the harassment, including humor).

29 See Schultz, supra note 17, at 2162 (discussing studies indicating that members of subordinated

[Vol. 14:61
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In addition to objectifying women, the unwelcome conduct element does not
recognize women as possessing sexual autonomy.30 Instead, it upholds stereotypes
about how to interpret the way women dress, the fungible nature of sexuality for
women, and the acceptability of escalating sexual conduct where women have
failed to cover their sexuality. Her own perceptions about the meaning of her
behavior or clothing are not given priority.3 1 Nor is she allowed to define her own

boundaries and limits for her sexuality by, for example, dressing in closely-fitted
attire while never intending to signal general openness to sexual comments or
activities from any source.

Sexually experienced or independent women frequently are viewed as not

being significantly harmed by sexual harassment and therefore not entitled to
enforceable legal rights against it.32 This deprivation corresponds to other areas of
law where women were not granted rights of autonomy equivalent to those enjoyed

by men.3 3  Even the historical emphasis toward reproductive functions that
women's social roles have required has not allowed for openness or autonomy in

female sexuality. 34 While the formal structure of sexual harassment law purports

racial, sexual, and class-based groups are characterized as being excessively sexual and must downplay
this aspect of themselves in the workplace to avoid undue disruption, stigma, or accusations of improper
conduct, and to preserve protection from harassment).

30 Although there may be an emergence of the right to be free of sexual harassment, women have

no legal right to sexual autonomy. See David Benjamin Oppenheimer, Exacerbating the Exasperating:
Title VII Liability of Employers for Sexual Harassment Committed by Their Supervisors, 81 CORNELL L.
REV. 66, 96-99 (1995) (delineating the emergence of the right to be free of workplace sexual harassment
and the employer's duty, based on the special relationship between it and the employee, to protect the
employer from foreseeable risks); Kim Shayo Buchanan, Lawrence v. Geduldig: Regulating Women's
Sexuality, 56 EMORY L.J. 1235 (2007) (analyzing the law's failure to afford women the sexual autonomy
granted to men and asserting that the Supreme Court's opinion in Lawrence v. Texas provides doctrinal
movement toward equality).

31 For example, women may "unleash their breasts, rather than unveil them. In doing so, they

convey not submission, passive sexual availability, or obsessive concern for the viewer, but victory,
protest, and aggression, respectively." Libby S. Adler, A Short Essay on the Baring of Breasts, 23
HARV. WOMEN'S L.J. 219, 219, 224-25 (2000) (discussing soccer champion Brandi Chastain, feminist
protestors in Rochester, New York, and female warriors in Monique Wittig's novel, LES GUERILLERES).

32 See, e.g., Barbara Palmer et al., Low-Life-Sleazy Big-Haired-Trailer Park Girl v. The President:
The Paula Jones Case and the Law of Sexual Harassment, 9 AM. U. J. GENDER SOC. POL'Y & L. 283,
300-01 (2001) (describing how lawyers defending Bill Clinton planned to use sexual escapades of
sexual harassment plaintiff Paula Jones to discredit her claim of being harmed).

33 See, e.g., Peggy Cooper Davis & Carol Gilligan, A Woman Decides: Justice O'Connor and Due
Process Rights of Choice, 32 MCGEORGE L. REV. 895, 900-14 (2001). Davis and Gilligan discuss the
lack of female autonomy rights evidenced by the development of the law in the areas of employment
contracts, decisions about declining life support measures, and abortion. Id. at 900-03 (citing Lea S.
VanderVelde, The Gendered Origins of the Lumley Doctrine: Binding Men 's Consciences and
Women's Fidelity, 101 YALE L.J. 775, 784-99 (1992); Steven H. Miles & Allison August, Courts,
Gender and "The Right to Die, " 18 LAW, MED. & HEALTH CARE 85 (1990)).

34 For a discussion of how medical and psychological directives supported the solidification of
women's reproductive role as central, while rejecting any sexuality in women, see BARBARA

EHRENREICH & DEIRDRE ENGLISH, FOR HER OWN GOOD, 150 YEARS OF THE EXPERTS' ADVICE TO
WOMEN 107-21 (1978). Recent laws continue the trend against sexual autonomy rights for women. In
July of 2005, Wisconsin passed a bill forbidding its university system campuses from discussing,
prescribing, or dispensing oral contraceptives and emergency contraceptives, which are used only by
women. UW Birth Control Ban-AB 343. This occurred despite both formal and advisory opinions by
Wisconsin's attorney general that the legislation would violate both state and federal constitutional
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to be gender neutral, with its protections and remedies equally available to both
men and women, the unwelcome conduct analysis targets the behavior of women.
Principles in related areas of law reveal the predisposition to consider how females
dress themselves as potentially disruptive. 35 Has anyone ever argued that the way
in which a man dressed welcomed sexual harassment from his co-workers? 36 The
heterosexual male perspective is privileged without overt recognition, assessing
female bodies as sexual and provocative by definition while ignoring the prospect
that male bodies could be perceived in the same manner.3 7

Psychology provides insight into the operation of sex stereotyping as applied
to sexual harassment law. Studies have divided the phenomenon into two
components: descriptive stereotypes, which consist of beliefs about how men and
women are; and prescriptive stereotypes, which consist of beliefs about how men
and women should be.38  The global stereotype that women are "nice but
incompetent," communal, and expressive is broken down into subgroups, including
the traditional woman-e.g., housewife and/or mother; the sexy woman-e.g.,
bunny; and the nontraditional or masculine woman-e.g., career woman. 39 These
primary subgroups may be divided into further categories, such as the "babe" or
"slut" dichotomy within the sexy woman subgroup. 40  Notably, the global
stereotype tends to depict white, middle-class women and bears less of a
resemblance to black or lower-class women.4 1

Descriptive stereotypes regarding sexual harassment create the expectation of
a powerless woman being coerced by a powerful man; women who do not fit the
traditional stereotype are less often seen as experiencing true--or unwelcome-
harassment.42 Those who fall into the career woman subgroup, who perform blue-

rights to privacy, equal protection, and free speech. August 16, 2004 OAG-1-04; Advisory letter from
Peggy A. Lautenschlager, Wis. Attorney General to Judith Robson, Senate Minority Leader and Jon
Richards, Assemb. Assistant Minority Leader (Apr. 5, 2005).

35 Bannister v. Paradis, 316 F. Supp. 185, 188-89 (D.N.H.1970) (approving constitutionality of
school prohibition against female students wearing provocative clothes). "[I]t is obvious that the lack of
proper covering, particularly with female students, might tend to distract other pupils and be disruptive
of the educational process and school discipline." Id. (emphasis added).

36 In Showalter v. Allison Reed Group, Inc., 767 F.Supp.1205, 1211 (D.R.I.1991), a male
employee's refusal to comply with his female boss's directive to wear dress shirts was an indication that
his boss's sexual advances were not welcome. ("Certainly, if Showalter wanted to become sexually
involved with Marsella he would have been eager to oblige her wardrobe preferences.") Id. at 1211.

37 Virginia F. Milstead, Forbidding Female Toplessness: Why "Real Difference" Jurisprudence
Lacks "Support " and What Can Be Done About It, 36 U. Tol. L. Rev. 273, 282-83 (2005) (assumption
that women's, but not men's, breasts are sexually stimulating prioritizes male heterosexual perspective).

38 Diana Burgess & Eugene Borgida, Who Women Are, Who Women Should be Descriptive and
Prescriptive Gender Stereotyping in Sex Discrimination, 5 PSYCHOL. PUB. POL'Y & L. 665, 665-66
(1999). While they conclude that the phenomenon of sexual harassment occurs primarily as a function of
prescriptive, rather than descriptive, stereotyping, both components of stereotyping carry adverse
consequences for a woman attempting to persuade others that she was subject to unwelcome harassment.

39 Id. at 670-71.
40 Id. at 675.
41 Id. at 672.
42 Id. at 672, 684.

[Vol. 14:61
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collar jobs traditionally dominated by men, and/or who do not appear particularly
helpless, are less likely to be viewed as having been subject to unwanted sexual
coercion. 43  Deviating from the traditional stereotype at the other end of the
spectrum is no less risky, with women who wear dramatic make-up or who work in
primarily female-dominated jobs more likely to be placed in the sexy woman
subgroup, where sexual attention is presumed to be welcome. 44 Moreover, women
who deviate from the global gender stereotype by being non-white and/or non-
middle-class face a more difficult task in convincing others that what happened to
them was unwelcome harassment.

Prescriptive stereotypes also impact the application of sexual harassment law,
but operate to enforce stereotypes by rewarding women who conform to them and
punishing women who fail to conform. 45 Women, especially those who work in
female-dominate--"pink-collar"- occupations, are expected to be physically
attractive in the workplace and to be receptive to sexual attention from men. 46

According to this theory, women who refuse to comply with these expectations are
targeted for abuse as a means of enforcing prescriptive gender stereotypes. 4 7

2. Stereotypes and Title VII: An Inconsistent Story.

Stereotyping has received conflicting treatment in employment
discrimination law, notwithstanding the United States Supreme Court's declaration
that "[a]s for the legal relevance of stereotyping, we are beyond the day when an
employer could evaluate employees by assuming or insisting that they matched the
stereotype associated with their group... . 48  Comments criticizing a female
employee as inappropriately masculine in dress and behavior may establish that she
suffered an illegal adverse employment action for failing to conform to gender
stereotypes.49 This precedent rejects the prescriptive stereotype that women should
be non-confrontational and adorned with make-up and accessories. Remarks
conveying the descriptive stereotype that a female employee will conform to gender
stereotypes, to the detriment of her work performance, also have been held to

43 Id. at 672.
44Id.
45 Id. at 675-76, 680; see also, Jennifer Berdahl, The Sexual Harassment of Uppity Women, 92

J.Applied. Psychol. 425, 435 (2007) ("sexual harassment is primarily targeted at women who violate
gender ideals.").

46 Burgess & Borgida, supra note 38, at 676.
47 Id. The authors concluded that their findings were consistent with Katherine M. Franke's

analysis of sexual harassment as serving to punish women who did not conform to gender norms but did
not directly support her theory that prescriptive stereotypes also force women to conform to the role of
sex object. Id. at 685 (citing Katherine M. Franke, What's Wrong With Sexual Harassment?, 49 STAN.
L. REv. 691-772 (1997)).

48 Price Waterhouse, 490 U.S at 251.
49 Id. at 235 (comments that employee was "macho" and should walk, talk, and dress "more

femininely" provided evidence that discriminatory gender stereotypes were a factor in denying
promotion).
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provide evidence that employment decisions were based upon illegal
discrimination.

50

In theory, sexual harassment based on an employee's failure to abide by
gender stereotypes also violates Title VII. But cases upholding this principle
typically involve male employees who were harassed for appearing or behaving in
a manner that is viewed as too feminine. In an added twist, where the harassment
is articulated as being based on sexual orientation, instead of sex stereotypes, Title
VII does not provide a remedy. 51 Yet men who are targeted for failing to live up to
masculine stereotypes are often able to successfully pursue a claim for sexual
harassment. Due to the unwelcomeness analysis, women who present themselves
in ways that violate gender stereotypes about how women either do or should
behave when they merely want to do their job and be left alone have more
difficulty establishing their claims. The stereotypical assumptions themselves are
used to establish that the conduct was welcome, and therefore not in violation of
Title VII. "If she dresses that way, she's a slut," is analyzed differently from, "if he
dresses that way, he's a sissy."

Identifying impermissible sex stereotypes for Title VII purposes is a loosely
defined process, based on the specific context of a case and "without undue
formalization." 52 Stereotypical assumptions are not always recognized, such as
those inherent in an employer's policy requiring female, but not male, bartenders to
wear stockings, nail polish, make up, and their hair "teased, curled, or styled."'53

As was pointed out by the dissent in one case:

The inescapable message is that women's undoctored faces compare

unfavorably to men's, not because of a physical difference between men's

50 Back v. Hastings On Hudson Union Free School District, 365 F.3d 107, 115 (2d Cir. 2004)
(comments doubting whether an employee who was also a mother could be committed to her job
constituted evidence of discrimination in denial of tenure and termination decisions); Sivieri, 2006 WL
1707954 at *4-*6 (discussing related decisions and holding that "stereotypical remarks about the
incompatibility of motherhood and employment . . . reflect a discriminatory animus not towards
parenthood, but towards women, based upon antiquated ideas about what a woman's role in society
should be.").

51 See Rene v. MGM Grand Hotel, Inc., 305 F.3d 1061, 1068 (9th Cir. 2002) (en banc) (finding
treatment of male employee constituted gender stereotype harassment); Nichols v. Azteca Rest. Enters.,
Inc. 256 F.3d 864, 874-75 (9th Cir. 2001) (applying Price Waterhouse to find that harassment of a male
waiter for failure to conform to stereotypically male behavior was actionable under Title VII). Compare
DeSantis v. Pac.Tel. & Tel.Co., 608 F.2d 327, 329-30 (9th Cir. 1979) (Title VII does not protect against
sexual orientation discrimination); see also Hamm v. Weyauwega Milk Prods., Inc., 332 F.3d 1058,
1066-67 (7th Cir. 2003), in which Judge Posner finds fault with the development of workplace sexual
harassment law for protecting effeminate men and masculine women who deviate from gender
stereotypes, but only if they are heterosexual.

52 Back, 365 F.3d at 120. "Just as it 'takes no special training to discern sex stereotyping in a
description of an aggressive female employee as requiring a course at charm school,' so it takes no
special training to discem stereotyping in the view that a woman cannot 'be a good mother' and have a
job that requires long hours, or in the statement that a mother who received tenure 'would not show the
same level of commitment [she] had shown because [she] had little ones at home."' Id.

53 Jespersen v. Harrah's Operating Company, Inc., 444 F.3d 1104, 1107, 1112 (9th Cir. 2006). This
decision has been ridiculed as permitting employers to fire employees who fail to conform to gender
stereotypes, while purporting to maintain the prohibition on harassment for the same nonconformance.
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and women's faces, but because of a cultural assumption - and gender-
based stereotype - that women's faces are incomplete, unattractive, or
unprofessional without full makeup.54

Employers are allowed to require employees to comply with gender

stereotypes, even where this forces the employees to affirmatively change how they

present themselves. 55  The mindset is that "[w]omen and men dressing and

grooming in accordance with societal norms is natural. 56 Countering these norms is

artificial."'57 Dress codes enforcing the cultural norm that women will be sexually

appealing to men have been allowed to stand, objectifying and de-humanizing the

women who are required to follow them.

The line between appearing feminine and inviting sexual attention is

understandably difficult to discern. 58 The unwelcome conduct analysis is founded

on assumptions about how women "naturally" appear and behave when they are or

are not seeking sexual attention. "If a woman's clothing is tight or revealing-in

other words sexy-it sends a message-an intended one of wanting to be attractive,

but also a possibly unintended one of availability." 59  The legal standard for

unwelcomeness entrenches the heterosexual, male-biased 60 stereotype that a
woman who dresses or acts in a way that the harasser finds stimulating is "asking

for" sexual remarks or advances. This background story was affixed into law when

the Supreme Court held that whether a woman wore sexually provocative clothing

54 Id. at 1116 (Pregerson, dissenting, joined by Kozinski, Graber, and W. Fletcher).
55 Lucille M. Ponte & Jennifer L. Gillan, Gender Performance Over Job Performance: Body Art

Work Rules and the Continuing Subordination of the Feminine, 14 DUKE J. GENDER L. & POL'Y 319,
349 (2007). "While courts routinely reject racial and ethnic performative acts and severely limit
religious performative acts, courts take exactly the opposite approach when considering gender-based
dress and grooming codes, often demanding that employees properly perform their genders. While
critics of race and ethnic performance acts worry about creating improper racial and ethnic stereotypes,
courts seem largely untroubled about reaffirming and reinforcing harmful gender stereotypes which they
see as natural." Id. (citations omitted).

56 See Katherine M. Franke, The Central Mistake of Sex Discrimination Law: The Disaggregation
of Sex from Gender, 144 U. PA. L. REv. 1, 80 (1995) (noting the conflict between legal precedent that
"perpetuat[es] the notion that men are naturally masculine and women are naturally feminine, and a
legislative mandate indended to 'strike at the entire spectrum of disparate treatment of men and women'
resulting from sex stereotypes").

57 Ponte & Gillan, supra note 55 at 350-51 (2007).
58 Michael Selmi, The Many Faces of Darlene Jespersen, 14 DuKE J. GENDER L. & POL'Y 467,

483-84 (2007) (examining problems defining acceptable or unacceptable employee appearance
requirements, such as when clothes are "too revealing" and to whom such judgments should be
entrusted). Although Selmi states that these questions lead "down a road that courts are understandably
reluctant to travel," in determining whether sexually harassing conduct is unwelcome, courts are forced
to take this journey. See id. at 484.

59 Deborah Tannen, "Wears Jump Suit. Sensible Shoes. Uses Husband's Last Name," N.Y. TIMES
MAGAZINE, June 20, 1993, at 52. See also Katharine T. Bartlett, Only Girls Wear Barrettes: Dress and
Appearance Standards, Community Norms, and Workplace Equality, 92 MICH. L.R. 2541, 2546-47
(1994) (discussing feminist critique of contradictory dress and appearance norms as "rais[ing] both
autonomy and equality concerns.").

60 A similar bias in perspective underlies laws forbidding women, but not men, from revealing their
chests. See Milstead, supra note 37 at 283 ("any conclusion that women's, but not men's, breasts are
erotic overlooks the perspective of women on the issue, and what women find erotic.").
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was "obviously relevant" to the question of whether a woman found particular
sexual advances unwelcome. 6 1 The holding includes sexually suggestive speech,
and has been used to justify allowing even the consideration of plaintiffs private
activities outside the workplace in determining whether workplace harassment was
welcomed by her. 62

Sexual harassment law relies on the paradigm of harassers using
(hetereo)sexual inclinations to reinforce dominance; women who "upset the settled
gender order" 63 are excluded:

By focusing on sexual advances as the quintessential harassment, the

paradigm encourages courts to extend protection to women for the wrong

reasons. Rather than emphasizing the use of harassment law to promote

women's empowerment and equality as workers, it subtly appeals to judges

to protect women's sexual virtue or sensibilities.
64

When the woman's story is not about someone with irreproachable sexual virtue or

inhibited sexual sensibilities, she can be deemed outside of the law's protection: 65

To conform to the image of the proper victim, women must comport

themselves as sexually pure, even passive, beings who have been violated

by their coworkers' sexual predation.... [W]omen who participate in sexual

joking and ribaldry become fallen women, no longer capable of finding

harassment unwelcome-even when that harassment consists of nonsexual

actions with the purpose of driving them away from the job or undermining

their competence or authority on the job.6 6

Psychological research does not support the notion that sexual harassment
occurs when men mistakenly perceive the actions of female co-workers as inviting
sexual overtures. 67 The examination of the woman's conduct for alleged signs of
welcoming is more of a litigation defense strategy than an explanation for what
occurred in the workplace before litigation was contemplated.

Federal Rule of Evidence 412 ("Rule 412") was amended in 1994 to provide
some protection to sexual harassment plaintiffs from such gamesmanship and

61 Meritor, 477 U.S. at 68-69. The Court held that admissibility of such evidence lies within the
discretion of the trial court.

62 Bums v. McGregor Electronic Industries, Inc., 955 F.2d 559 (8th Cir. 1992) (finding that
evidence that plaintiff had posed nude for two magazines on her own time was relevant in determining
whether she had welcomed harassment, which included a supervisor's circulation of the magazines and
a petition to have her fired, suggestions from another supervisor that she engage in sexual activities with
a third supervisor, and lewd gossip and remarks from co-workers).

63 Vicki Schultz, Reconceptualizing Sexual Harassment, 107 Yale L.J. 1683, 1692, 1729 (1998).

64 Id. at 1729.
65 Id. at 1732.
66 Id. at 1730-31 (discussing Reed, Weinsheimer, and Perkins v. General Motors Corp.).
67 Burgess & Borgida, supra note 38, at 686 (citing F.E. Saal, Men's Misperceptions of Women's

Interpersonal Behaviors and Sexual Harassment, in Sexual Harassment in the Workplace: Perspectives,
Frontiers, and Response Strategies, 217-39 [M.S. Stockdale ed., 1996] and stating that the results of that
program imply that harassment does not stem from the misinterpretation of female behaviors).
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trading on stereotypes.68 In civil cases, the rule establishes a presumption that
allegations about a harassment victim's sexual history or disposition are
inadmissible unless the probative value substantially outweighs the danger of harm
and unfair prejudice. 69 The admissibility of any such evidence is required to be
determined by the court before any trial begins. 70  However, Rule 412's
requirement that plaintiff have an opportunity to be heard in chambers before such
evidence is admitted is regularly unenforced. 7 1

Most states have no corollary to Rule 412. Trial judges often rely upon the
principle that the totality of the circumstances must be considered by the trier of
fact, which means that the evidence is admitted, despite plaintiff's objection under
Rule 412 or 403, for the jury to consider. Also, pre-trial discovery continues to be a
battleground, where plaintiffs can find themselves so degraded that they lose their
desire to continue the fight.

As a result, for example, a woman who performs with a belly dancing troupe
on the weekends could be told by a judge that a jury must consider that fact as
evidence that sexual comments in the workplace were not unwelcome. 72 A woman
who has a body piercing or tattoo also could be argued to have welcomed
harassment. 73 Women who violate traditional norms of behavior are not viewed as

68 As an indication of just how firmly these stereotypes are entrenched, the Supreme Court opposed

the inclusion of civil harassment plaintiffs into FED. R. EVID. 412 protections. Jane H. Aiken,
Protecting Plaintiffs' Sexual Pasts: Coping With Preconceptions Through Discretion, 51 EMORY L.J.
559, 564 (2002).

69 FED. R. EVID. 412(b)(2). For an optimistic analysis of the application of Rule 412, see Paul
Nicholas Monin, Proving Welcomeness: The Admissibility of Evidence of Sexual History in Sexual
Harassment Claims Under the 1994 Amendments to Federal Rules of Evidence 412, 48 VAND. L.REv.
1155, 1202-10 (1995).

70 FED. R. EVID. 412(c). For an analysis of amended Rule 412 and its application to plaintiffs who
have sexual histories or otherwise expressed sexual autonomy, see Aiken, supra note 68.

71 See Myer-Dupuis v. Thompson Newspapers, Inc., No. 96-2063, 1997 WL 809955 at *2 (6th Cir.
Dec. 19, 1997) (unpublished) (holding that although the required Rule 412 hearing was not held,
plaintiff was not entitled to new trial); Beard v. Flying J, Inc., 266 F.3d. 792 (8th Cir. 2001) (holding
that defendants' failure to adhere to the procedural requirements of Rule 412 was harmless, since
allegations that plaintiff had suggestively touched a co-worker's leg-which she denied-were "highly
relevant" to the determination of whether she had invited her supervisor to touch her breasts frequently).
Id.

72 Such a tactic, whether or not it was ultimately accepted or rejected by a court, would not be

surprising, given the "totality of the circumstances" standard of determining whether conduct was
unwelcome. See Bums v. McGregor Electronic Industries, Inc., 989 F.2d 959, 963-64 (8th Cir. 1993)
(holding that an employee's posing nude for a national magazine was relevant but not material to the
determination as to whether the workplace harassment was offensive to her). See also, Wangler v.
Hawaiian Electric Co., Inc., 742 F.Supp. 1458, 1463-64 (U.S. Dist. Ct. Hawaii 1990) (finding that
plaintiff's baking birthday cakes, signing cards "Love, Andrea," and giving defendant picture of herself
in belly dancing costume "[did] not conclusively establish that she welcomed his alleged advances," but
should be examined at trial); and Jacobs v. Kentucky, 870 S.W.2d 412, 418-19 (Ky. 1994) (holding
prosecution's cross-examination of female defense expert about prior work as a professional belly
dancer were improper).

73 In Ferencich v. Merritt, No. 02-6222, 2003 WL 22430394, *5-6 (10th Cir. Oct. 27, 2003), a
woman's display of her tongue piercing was argued by defendants to have welcomed harassment.
Plaintiff was asked by defendants' attorney whether she thought wearing a tongue ring had sexual
connotations, which she said she did not. Id. at *6. The jury apparently was swayed by defendant's
testimony that he interpreted her showing of the piercing as welcoming sexual conduct, because the
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being harmed by the harassment and therefore not deemed worthy of protection.
Advocates of criminalizing abortion adhere to a somewhat similar storyline when
describing the harm to a woman that should be shown before abortions should be
made legally available. 74

The stories underlying the stereotypes are familiar: Women are beautiful
objects to be admired. 75 Women are useful property items that belong to men.
Women belong in the private sphere of the home and are likely to be unchaste if
they inhabit the public sphere. 76 Women are defined by their roles as either pure
reproductive vessels (Madonnas) or sex objects (whores).7 7 Women should
anticipate that their dress, talk or behavior might incite men to behave aggressively.
And women who step outside of boundaries delineating their sexuality must be
punished.78

These well-known stories are embedded in the unwelcome conduct inquiry
and therefore brought to bear, consciously or unconsciously, upon every sexual
harassment claim. Plaintiffs and their attorneys face a choice in telling their
stories: whether to confront or comport with the cultural framework of women's
roles and expectations for their behavior.

sexual purpose of a tongue ring was "obvious." Id.
74 PBS Newshour with Jim Lehrer, (PBS television broadcast March 3, 2006). The comments of

South Dakota state senator Bill Napoli on PBS Newshour during interview with Fred De Sam Lazaro
were as follows:

A real-life description to me would be a rape victim, brutally raped, savaged. The girl
was a virgin. She was religious. She planned on saving her virginity until she was
married. She was brutalized and raped, sodomized as bad as you can possibly make it,
and is impregnated. I mean, that girl could be so messed up, physically and
psychologically, that carrying that child could very well threaten her life. Id.

According to his interpretation, bearing a child conceived by rape threatens the life of a chaste,
religiously-oriented woman, but does not threaten the life of a woman who has previously engaged in
sex on her own terms and does not adhere to his religious doctrine.

75 See David B. Cruz, Making Up Women: Casinos, Cosmetics, and Title VII, 5 NEv. L.J. 240, 248
(2004-05) ("[N]orms of make-up for women but not men have traditionally emerged out of a normative
worldview that sees women as ornamental, objects of beauty to be contemplated, not agents with talents
to be esteemed.").

76 See Ann M. Lucas, Race, Class, Gender, and Deviancy: The Criminalization of Prostitution, 10
Berkeley Women's L. J. 47, 50, 52-53 (1995) (arguing that criminalizing prostitution was in part driven
by a desire "to enforce the norms of marriage, chastity, and propriety on women-to keep women in the
private sphere of the home and family ... ").

77 For a discussion of Christian religious imagery of the Madonna/Eve dichotomy, see Lucinda J.
Peach, From Spiritual Descriptions to Legal Prescriptions: Religious Imagery of Woman as "Fetal
Container" in the Law, 10 J. L. & RELIGION 74-75 (1993/1994).

78 For discussions of control and punishment of women who exceed cultural boundaries for sexual
behavior in literature, see Carol Sanger, Seasoned to the Use, 87 MICH. L.REV. 1338 (1989); Shira Pavis
Minton, Hawthorne and the Handmaid: An Examination of the Law's Use as a Tool of Oppression, 13
Wis. Women's L. J. 45 (1998).
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B. The Unwelcomeness Requirement Facilitates Intimidation and Abuse of
Plaintiffs by Hijacking their Stories

This article arises from my reflections on a case that still troubled me years

after it had settled. Before I started teaching, I represented a particular woman on a
sexual harassment matter. Crystal was distraught when she first came to me,
having quit her job because of the harassment. But she was full of principle and
pride, repeatedly saying, "I'm doing this for my girls," meaning her former co-
workers. As a single mother who did not receive regular child support payments, it
was incredibly stressful for her to be unemployed and initiating litigation. But
Crystal also seemed empowered, saying, "someone has to take a stand; they can't
treat people this way." She repeatedly asserted that obtaining money damages was
secondary to standing up for what was right.

It was one of the best cases for liability I had ever pursued. Several co-
workers were willing to testify that they had seen a male co-worker pinch, kiss,
poke, and hug Crystal and other female employees. They also heard the harasser
direct explicit sexual propositions and vulgar remarks at Crystal and other female
employees. The employer disputed the number of times Crystal had complained to
her manager, but we had at least one documented complaint following a hard
smack on the backside. Still, the harassing conduct continued. This was not the
usual "he-said-she-said" case; at his deposition, the harasser did not deny making
the sexual comments or engaging in the physical touching.

The employer's primary line of defense was that Crystal had no claim
because the conduct was "not unwelcome." Enabled by the breadth of discovery
and the totality of the circumstances standard for disproving unwelcomeness, the
employer turned a searchlight on Crystal's behavior. 79 Written discovery and
deposition questions confirmed that she had two children with different fathers, one
of whom she never married, that she met her current boyfriend over the Internet,
and that he had quickly moved in with her and her young children. When the
inquiry shifted into work-related areas, the questions focused on Crystal's
sociability and alleged nosiness: whether she frequently discussed her personal life
with co-workers, whether she gave co-workers unsolicited advice on how to handle
their relationships and whether she injected herself into controversies over
workplace romances. The employer made much of the valentine card Crystal had
given the harasser-and with every other co-worker-in which she thanked him for
being a good friend. There was testimony about comments or jokes Crystal
supposedly had made at work that were interpreted by other employees as
containing sexual connotations. There also was great interest in discovering how
often Crystal went out with co-workers after hours-leaving her children at

79 I raised numerous objections throughout discovery but decided not to pursue a protective order.
The law considers the totality of the circumstances in determining whether given conduct is or is not
unwelcome and liberally construes the breadth of discovery.
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home-how many drinks she had imbibed and whether in that setting she had
responded in kind to sexually-charged jokes and comments.

The story defendants intended to convey was clear. Crystal understandably
felt hurt, humiliated and attacked. She became fearful and angry when I counseled
her that I did not know whether a judge or jury would understand that discussing
personal lives or laughing at racy jokes over drinks after work did not constitute an
invitation for a co-worker to engage in sexual vulgarity and shoulder-rubbing on
the job. 80 1 knew intuitively that her tight jeans, low necklines and bleached hair
would not help.

Soon after, one of Crystal's primary goals changed. She wanted to hurt the

defendants with a substantial money judgment. But she also wanted to protect
herself and her family from the smear campaign previewed during discovery.

Crystal had been prepared to handle unemployment, financial uncertainty, litigation
and even cross-examination as to the story she had to tell. She was not willing to
be attacked, innuendo-ed and mis-labeled; therefore, she accepted a settlement.
Crystal was coerced into taking it and cowed out of telling her story, which had
been her original goal. She ended the case with a sense of bitter enragement that
her former employer had turned her story of righteous whistle-blowing into a tale
of a workplace tart who brought trouble onto herself in the workplace.

A few years later, I understood the conundrum in a new light due to my own
new professional and personal experiences. I was teaching in a clinical program
and had started deeply exploring theories of lawyering. I questioned whether I had
used a client-centered approach, whether I had engaged in active listening and
whether I had really heard and considered my client's story as a means for
overcoming the obstacles posed by the unwelcome conduct analysis.

Coincidentally, I had finally watched Disney movies with my preschooler
and suddenly saw firsthand the children's characters that Crystal had referred to
repeatedly during our meetings. At the time, I had felt mildly annoyed at her
tangential references to children's media, which I saw as irrelevant to our joint
endeavor of pursuing a sexual harassment case. What I later saw, in light of the
materials I was then reading and teaching in my clinic course, was myself as an
example of a lawyer who failed to listen to a client's story or to hear the story from
the client's perspective.

The combination of theoretical insight and practical experience made me
conclude that while I was unsure if her story could have been presented through a
case theory that succeeded in winning, or whether it would have changed her
decision to settle before trial--or even before evidentiary motions that would have
told us which facts supposedly going to unwelcomeness would be admissible-
there certainly was a narrative that I had neither heard nor explored for its potential.

80 Not only did state law lack a civil "rape shield" that could protect Crystal from undue intrusion
and innuendo about her sexual conduct, but the rules committee had expressly considered and rejected
an attempt to enact such protections.
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II. THE POTENTIAL OF STORYTELLING TO COUNTER STEREOTYPE AND OVERCOME

ADVERSE DOCTRINE

"Narrative" has been defined as a story told by a narrator.8 1 Cognitive theory
recognizes narrative as one of the foundations for our thinking.82 Stories and
storytelling are central components of law8 3 and law practice.84 Even when our
thinking is meant to arrive at "objective truth," narrative and stories have an
inevitable impact.85

The presence of stories in the legal system is easily discernible in the context
of attorney-client interviews and witness testimony. 86  Less immediately
identifiable as stories are judicial opinions, where the articulation of selected facts
create a story supporting the ultimate legal conclusion. 87 The work of judges
includes not only hearing and interpreting the narratives presented by litigants, but
also re-telling their stories in a form that carries the special weight of truth and
justice.88 The attorney's task is to effectively present the client's story, so that it is

81 Kristin Brandset Kalsem, Looking for Law in All the "Wrong" Places: Outlaw Texts and Early
Women's Advocacy, 13 S. CAL. REV.L. & WOMEN'S STUD. 273, 278 n.28 (2004) (quoting Chris Baldick,
The Concise Oxford Dictionary of Literary Terms 145 (1990) (defining narrative as "a telling of some
true or fictitious event or connected sequence of events, recounted by a narrator to a narratee (although
there may be more than one of each)....A narrative will consist of a set of events (the story) recounted in
a process of narration (or discourse), in which the events are selected and arranged in a particular order
(the plot).").

82 See Daniel J. Komstein, The Double Life of Wallace Stevens: Is Law Ever the "Necessary

Angel" of Creative Art?, 41 N.Y. L. SCH. L. REV. 1187, 1276-77 (1997) (discussing cognitive
psychology's identification of narrative and analysis as two fundamental modes of thinking).

83 Mary Ann Glendon draws on anthropologist Clifford Geertz's claim that law is a "culture
system" and says that the law "tells stories about the culture that helped to shape it and which in turn it
shapes: stories about who we are, where we came from, and where we are going." Law's stories, Geertz
and Glendon argue, cannot but constitute who we are. Its language and concepts become part of our
ordinary language and influence how we perceive reality. M. Therese Lysaught, Wrongful Life? The
Strange Case of Nicholas Perruche, HUM. LIFE REV., (Winter 2002), available at
http://www.findarticles.com/p/articles/miqa3798/is_200201/ai-n9035655/pg-l (discussing Glendon's
book, Abortion and Divorce in Western Law).

84 See Lawrence Friedman, Reckoning With Dissonance: Thoughts on State Constitutional Law
and Constitutional Discourse, 40 NEW ENG. L. REV. 437, 439 (2006) ("A written decision is a species of
narrative, an act of storytelling through which judges, lawyers, elected representatives, and citizens
experience the passage from conflict to resolution in a particular case, and a touchstone upon which
courts rely in confronting new problems of interpretation and application of constitutional principles-
this is the essence of stare decisis."; also discussing judicial decisions as "an artifact that marks the
passage" from unresolved conflict to resolution, using the interpretation and application of constitutional
law).

85 See Jane B. Baron & Julia Epstein, Is Law Narrative?, 45 BUFF. L. REV. 141, 171-72 (1997)

(describing "anti-foundationalist" argument that our understanding of objective reality is inevitably
filtered). "Thus, to recognize that a narrative underpins an argument helps us to negotiate the mediated
nature of all attempts to get at 'truth."' Id. at 173.

86 Id. at 141-42.
87 Id. at 142.
88 "Judging is a process of narrative transmogrification: courts hear the stories of litigants and

transform them into something juridically digestible. Our society uses these transformed stories in a
way that conforms to what society wants to know. Story becomes counter-story, which in turns
becomes the basis for the rules which explains the way in which the story is retold." Larry Cati Backer,
Measuring the Penetration of Outsider Scholarship into the Courts: Indifference, Hostility,
Engagement, 33 U.C. DAvis L. REV. 1173, 1223 n.216 [hereinafter Backer, Measuring the Penetration
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heard and re-told by the decision-maker. Even when the stories are heard and
retold only in dissenting opinions, they may become a force for cultural and legal
change. 89 Judicial dissents become "part of the cultural dialogue suggesting an
alternative version of 'what is. " 90

Efforts to tell client stories in a legal forum must be informed by the stories
already in the minds of the intended audience. Everyone has these "background
stories"9 1 about what it means to be an employee, or a parent, or an upstanding

citizen in general: "Stories about what it means to be African-American, to be a
woman, or to be gay, for example, inform, to a greater or lesser extent, the beliefs
of everyone in society. Yet these stories often differ dramatically from the lived

experiences of members of outsider groups." 92

Background stories that are common in our society connect Jews with being

clever and cheap, "African-American men with being athletic and violent, and gay
men with being artistic and effeminate." 93 Another word for these background

stories is "stereotypes." Descriptive stereotyping is associated with cognition and
the often-unconscious categorization of information. 94 The tendency to rely on

descriptive stereotypes is both routine and universal. 9 5

Persons who are marginalized by these pre-understandings and/or do not
fulfill stereotypical assumptions about them are "outsiders," because they are often

excluded from and misunderstood by the dominant culture. 96 When otherwise
legally cognizable claims accrue for outsiders, the conflict between their stories and

the background stories of the dominant, insider culture places their rights and

of Outsider Scholarship into the Courts] (quoting Larry Cati Backer, Tweaking Facts, Speaking
Judgment: Judicial Transmogrification of Case Narrative as Jurisprudence in the United States and
Britain, 6 S. CAL. [NTERDISC. L.J. 611, 616 (1998) (Backer notes that the use of citations, which by
definition involves choices of which to select, simultaneously creates the impression that the truth is
merely being set forth).

89 Larry Cata Backer, Chroniclers in the Field of Cultural Production: Courts, Law and the
Interpretive Process, 20 B.C. THIRD WORLD L.J. 291, 291 (2000) (asserting that dissenting opinions
facilitate cultural movement, using as an example Justice Harlan's dissent in Plessy v. Ferguson which,
he argues, produced culture that produced law. The author argues that the dissent articulated a vision
that moved popular opinion significantly enough to move culture. In Brown v. Board of Education, the
court "identified as a norm the cultural construct it rejected in Plessy.").

90 Id. at 294.
91 Marc A. Fajer, Authority, Credibility, and Pre-Understanding: A Defense of Outsider Narratives

in Legal Scholarship, 82 GEO. L.J. 1845, 1845 (1994) [hereinafter Fajer, Authority, Credibility, and Pre-
Understanding]. Some legal scholars have referred to these beliefs as "pre-understandings" or "stock
stories." Id. at 1845-46 n.3 (citing Anthony Alfieri, Reconstructive Poverty Law Practice: Learning
Lessons of Client Narrative, 100 YALE L.J. 2107, 2123-24 (1991); Gerald P. Lopez, Lay Lawyering, 32
UCLA L.REv. 1, 3, 5 (1984); Marc A. Fajer, Can Two Real Men Eat Quiche Together?: Storytelling,
Gender-Role Stereotypes, and Legal Protection for Lesbians and Gay Men, 46 U. MIAMI L. REv. 511,
524 and n.65 (1992)).

92 Fajer, Authority, Credibility, and Pre-Understanding, supra note 91, at 1845.
93 Id. at 1847.
94 Burgess & Borgida, supra note 38, at 679-80 (1999).
95 Id.
96 See Richard Delgado & Jean Stefancic, Images of the Outsider in American Law and Culture:

Can Free Expression Remedy Systemic Social Ills?, 77 CORNELL L. REv. 1258, 1287 (1992) (discussing
how dominant narratives silence outsiders and ignore those who defy stereotypes).
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remedies at risk. For example, background stories about gay men engaging
exclusively in sex unconnected to love or family are thought to have influenced the
Supreme Court opinion upholding criminalization of gay sex. 97

Narrative and storytelling have been lionized by those engaged in outsider
scholarship. 98 Proponents of outsider scholarship seek to inform the discourse on
legal issues from the perspectives of those outside the dominant culture, thereby
hoping to create changes in both legal dialogue and interpretation. 99 The objective
of altering legal theory is pursued by supplying stories that are missing. 100

"Outsider narratives" are told by those who are marginalized due to, for example,
race, gender, and/or sexual orientation.10 1

Narratives provide a way to introduce experiences and points of view that are
otherwise ignored in the dominant legal discourse. 10 2 When courts cite to authority
beyond other judicial opinions, such as the stories told by those affected by the law,
the system becomes informed by these otherwise outside voices. 10 3  George
Martinez argues that narrative provides minorities-outsiders-with a means to
communicate how they have been harmed, using their own language. 10 4 He also
asserts that narrative can create social change and racial reform by providing
counterstories, which facilitate the transition of outlooks of attorneys and judges to
view legal doctrine in a new way:1 05

Legal narrative, then, is a tool to change the mind set. This is especially
true for counter narratives which provide alternative perspectives through
narrative-i.e., perspectives that run counter to the dominant perspective.

97 Fajer, Authority, Credibility, and Pre-Understanding, supra note 91, at 1847 (discussing Bowers
v. Hardwick, 478 U.S. 1039 (1986). The outsider story of a gay man who was entitled to individual
privacy as he sought love (and experienced lust) was not heard by the Supreme Court until Lawrence v.
Texas, 539 U.S. 558 (2003).

98 Kalsem, supra note 81, at 278-80. ("...[N]arrative is central to the genre of 'outsider
scholarship,' a prominent type of scholarship that brings to the foreground of legal analysis the views
and experiences of 'outgroups' whose voices traditionally have been excluded from legal discourse on
the basis of race, gender or sexual orientation.")

99 See, e.g., Mary I. Coombs, Outsider Scholarship: The Law Review Stories, 63 U. COLO. L. REV.
683, 685 (1992) (describing outsider scholarship as focusing on the interests of persons of color and/or
women and favoring narrative over "objective" abstraction); See also William N. Eskridge, Jr., Gaylegal
Narratives, 46 STAN. L. REV. 607, 637 (1994) (asserting that storytelling can enhance legal discourse
while facilitating social change by including traditionally ignored (minority) perspectives on legal
issues).

100 See, e.g., Angela P. Harris, Race and Essentialism in Feminist Legal Theory, 42 STAN. L. REV.
581, 615 (1990) ("In order to energize legal theory, we need to subvert it with narratives and stories,
accounts of the particular, the different, and the hitherto silenced.").

101 Kalsem supra note 81, at 279-80.
102 See George A. Martinez, Philosophical Considerations and the Use of Narrative in Law, 30

RUTGERS L.J. 683, 683-84 (1999) (noting the use of narrative by critical legal theorists). Martinez
includes women and minorities in the category of "outsiders." Id. at 698.

103 Backer, Measuring the Penetration of Outsider Scholarship into the Courts, supra note 88, at
1178 n. 16 (discussing how judicial citation of legal scholarship informs the development of law).

104 Martinez, supra note 102, at 687-88 (referencing the work of several other scholars who used
narrative to expose harms caused by forced assimilation, race discrimination, and hate speech).

105 Id. at 700-01.
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This can break down narrow habits of narratives can transform the
consciousness of dominant groups, there is philosophical support for the
proposition that generating alternative visions of reality can advance racial
reform. 

10 6

Martinez posits that the seemingly permanent existence of racism might be
explained by the notion that members of the dominant and minority groups view
the world and act according to different conceptual schemes.10 7 He argues that
narrative provides a means for connecting the two disparate frameworks, and could
thereby create the necessary paradigm shift to ultimately undermine racism. 108

Storytelling has been identified and used as a means of overcoming
assumptions and biases that otherwise lurk unseen in the cultural beliefs

underpinning the law. If stories are used to change the culture, a change in legal
interpretation may follow. 109 Richard Delgado discusses "counterstorytelling" that
challenges and disrupts accepted ideology by revealing the unfairness and
exclusion of the status quo. 110 Delgado says that:

Members of the majority race should listen to stories, of all sorts, in order
to enrich their own reality. Reality is not fixed, not a given. Rather, we
construct it through our conversations, through our lives together. Racial
and class-based isolation prevents the hearing of diverse stories and
counterstories. It diminishes the conversation through which we create
reality, construct our communal lives ..... It is through this process that we
can overcome ethnocentrism and the unthinking conviction that our way of
seeing the world is the only one-that the way things are is inevitable,
natural, just, and best-when it is, for some, full of pain, exclusion, and
both petty and major tyranny.111

Telling stories about specific individuals may help to counter inaccurate
background stories. Making these specific stories known can increase
understanding of how incorrect assumptions-and descriptive stereotyping-affect
real people; existing overgeneralizations are combated with counter-examples. 112

Some have theorized that one major reason that stories can facilitate change is by

106 Id. at 700. Martinez references Thomas Kuhn's theory that paradigm shifts in scientific thought
occur via a "conversion experience" that is not caused by logical argument and Richard Posner's
account of major reforms in law, such as civil rights, as resulting from a similar perceptual shift.

107 Id. at 703-04.
108 Id.
109 Kalsem, supra note 81, at 279-80 (identifying Atkins v. Virginia, 536 U.S. 304 (2002) (executing

mentally disabled persons violates 8tb Amendment) and Lawrence v. Texas, 539 U.S. 558 (criminal ban
on homosexual activity violates Due Process) as arising from and explicitly referring to evolving
cultural norms).

1i0 Richard Delgado, Storytelling for Oppositionists and Other: A Plea for Narrative, 87 MICH. L.
REV. 2411, 2414-15 (1989).

111 Id. at 2439.
112 Fajer, Authority, Credibility, and Pre-Understanding, supra note 91, at 1847-48 (discussing how

stories were used to raise awareness of harms caused by the majority culture's characterization of
openness by gay people about their lives as "flaunting;" also noting how some Jews told stories of Jews
helping African-Americans, in order to combat the Nation of Islam's story of Jews as racists).
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revealing the existence of oppression that is otherwise rationalized and unseen by
the dominant group--e.g., the story of race relations in this country.11 3 Various

forms of counter-stories are credited with fostering doctrinal change in school
segregation/race discrimination, 114 sexual harassment, 115 and domestic violence 116

law.

Why not sexist stereotyping too? Sexual harassment plaintiffs tend to be

outsiders because they are usually women. Client stories concerning the
unwelcome nature of the harassment are often stories outside the mainstream.
Despite the cultural changes that have accompanied progress in the movement for

gender equity, both inequality1 17 and stereotyping 118 persist. Women who have
risen to the pinnacles of success and recognition are still subjected to an
examination of their sexuality, clothing choices, marriages, or failure to marry that

men in their positions are not required to withstand.11 9 The law also adheres to this

historical double standard by asking whether women who complain of workplace

sexual harassment were to blame for what happened to them. The unwelcome

conduct element imparts credibility to background stories that fuel stereotypes

113 Delgado, supra note 110 at 2437-38. See also FRANCESCA POLLETTA, IT WAS LIKE A FEVER:

STORYTELLING IN PROTEST AND POLITICS 83 (University of Chicago Press 2006) (recounting-and
questioning-the view that "when members of disadvantaged groups recount their experiences of
particular policies, they expose the disparate impacts of supposedly neutral policies and invite in their
fellow deliberators an empathetic understanding of their distinctive needs and priorities. Far from
simply asserting personal experience as a basis for policy, such stories serve to reveal the false
universality of existing standards-and that may open the way to construct more truly universal
standards.").

114 Brown v. Board of Educ. of Topeka, Shawnee County, Kan., 347 U.S. 483 (1954) (experts
testified as to studies identifying harm to individuals subject to race discrimination; led to change in
doctrine, from recognizing "separate but equal" to outlawing school segregation as unconstitutional).

115 MACKINNON, supra note 2 (published works describing individual stories of sexual harassment
in the workplace and impact on their lives; led to recognition of sexual harassment as a type of
discrimination based on sex; previously not a claim "boys will be boys."). See also POLLETTA, supra
note 113, at 86 ("When people recount their experiences of daily injustice and exploitation, some
among their audience may begin to recognize themselves in the stories. For an expanding circle, what
seemed personal troubles become social problems in need of political remedy. For example, women's
stories of fending off unwanted sexual overtures told first in small circles of intimates, gradually forged
the ground for what has come to be recognized as sexual harassment."). Id. at 86.

116 See, e.g., POLLETTA, supra note 113, at 117, 134-35, 140 (arguing that while institutionalized
ways of thinking limit the impact of storytelling the potential still exists for altering the status quo; she
notes as examples that AIDS activists used the stories of persons actually impacted by the disease to
alter scientific research protocols and that advocates for battered women used narratives combining
familiar with unfamiliar stories to force a shift in perception regarding their lives and experiences).

117 See Evelyn Murphy & E.J. Graft, The Wage Gap: Why Women Are Still Being Paid Less Than
Men, BOSTON GLOBE, Oct. 9, 2005 at C12 (attributing wage differential to sex discrimination); Nicole
A. Forkenbrock Lindemyer, Sexual Harassment on the Second Shift: The Misfit Application of Title VII
Employment Standards to Title VIII Housing Cases, 18 LAW & INEQ. J. 351, 372-73 (noting that most
tenants are low-income individuals and that the "overwhelming majority" of low-income people are
women).

118 See CATALYST, supra note 8 (concluding that gender-based stereotypes continue to limit
women's advancement in the workplace).

119 See Katie Heimer, National Organization of Women, Hilary Clinton and the Media: From
Intelligent and Fair to Appallingly Sexist and Pointless (Mar. 15, 2007),
http://www.now.org/issues/media/070315hillary..media.html (describing sexist media treatment of
female politicians, including Speaker of the House Nancy Pelosi and Senator Hilary Clinton).
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about women as objects without sexual autonomy. Some of the legal decisions that
resulted from this narrow framing of how proper women behave so as to warrant
protection from harassment and avoid welcoming it have either been reversed or
widely disparaged. But what can be done to avoid further bad decisions and the
resulting harm to plaintiffs and society, regardless of success on appeal?

Psychological theory holds that individual information concerning a
particular woman is believed to have an impact on disassembling descriptive
stereotypes. 120 When such information is "concrete, unambiguous, and explicitly
relevant to the judgment at hand," the use of stereotypes declines and reliance on
the actual facts about the individual increases. 12 1 These studies support the notion
that parties can thwart the stereotypes inherent in thinking about unwelcomeness by
presenting specific facts while telling the story from her point of view. What if the
female employee was not middle class, used rough language, and led a
nontraditional life, but was able to tell her story about not welcoming explicit
sexual overtures and touching from co-workers? Individual information about how
she perceived the harassment and the meaning of her own conduct can disassemble
the stereotypes about how women behave when they do not welcome harassment at
work.

Another movement for increasing awareness and diminishing bias
recommends exposing judges and lawyers to narratives of minorities through
literature. 122 Both contemporary and historical narratives may present powerful
tools for analyzing and understanding the development of the law. 123 However, an
analysis of nine widely reviled judicial decisions concerning subordinated groups-
including women--concluded that exposing the judges to contemporaneous
literature was unlikely to have substantially changed their decisions, in part because
resistance is the usual response to unfamiliar narratives. 124 Still, this article exhorts
legal academics to combat stereotypes that exclude minority narratives-beyond
merely exposing law students to the law and literature movement-even if the
effort results in only incremental change. 125

120 Burgess & Borgida, supra note 38, at 686.
121 Id.

122 Richard Delgado & Jean Stefancic, Norms and Narratives: Can Judges Avoid Serious Moral
Error?, 69 TEx. L. REv. 1929, 1931 (1991) ("Members of the [Law and Literature] movement believe
that by reading and discussing the world's great texts, lawyers and judges may gain empathy through
vicarious experience and thereby avoid pitfalls to which they might otherwise succumb."). Id. at 1931.
For an outline of nine main claims concerning the benefits of studying law and literature, see id. at n. 8.

123 Kalsem, supra note 81, at 279-80 (recognizing the value of contemporary narratives while
arguing that "outlaw" narratives from the past can enliven and enlighten the understanding of law and
legal history).

124 Delgado & Stefancic, supra note 122, at 1933-34. See also Fajer, Authority, Credibility, and
Pre-Understanding, supra note 91, at 1846 n. 4 (quoting Jane B. Baron, The Many Promises of
Storytelling in Law, 23 RUTGERS L.J. 79, 105 (1991) ("[flaced with a conflict between deep-seated
beliefs and a contradicting story, some people may adjust their beliefs, but others are likely to reject the
story as untrue."). Id. at 105.

125 Delgado & Stefancic, supra note 122, at 1959-60 ("Teaching receptive students clever
observations on language and text is an easy, enjoyable life. Until someone points out to you that
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Teaching law students to develop competence in strategically presenting their
clients' outsider stories so as to rebut existing stock stories provides a potentially
satisfying response to this exhortation. Applying client narratives to the practice of
law can energize and transform law and practice. 126 As law reviews become
increasingly ignored and irrelevant, change in the law may be best facilitated
through the efforts of lawyers and those who educate future practicing lawyers. 127

III. PUTTING THEORY INTO CONTEXT: TEACHING LAW STUDENTS TO Do

Stories serve several functions in many law school clinics, first as an
important focal point for students who are interviewing and counseling clients.
Students are taught to listen for stories and to retell them in a way that is aimed
toward achieving client goals. 12 8 In doing so, students explore how to present their
clients' stories to the specific audience involved in each moment of a case--e.g.,
negotiation with opposing counsel, hearing before a judge, trial in front of a jury.
Overlaying these two important uses of stories within the clinical setting is the
notion that teaching through the use of stories and storytelling exercises is more
effective than passive teaching techniques. 129

Studies of legal education emphasize the importance of narrative thinking,
both to teaching and to the actual practice of law. All people are believed to use
narrative reasoning to attach meaning to things and events by placing them in a
story. 130 The use of storytelling is one method of enhancing the effectiveness of
instruction. 13 1 Narrative thinking becomes especially important in the legal field,
because what lawyers actually do as professionals requires "expertise in narrative

Bowers v. Hardwick was decided on your watch, that you did nothing, that your favorite texts did
nothing to stop it, that a highly educated group of judges educated at schools like yours and participating
in your culture -the one you helped to create-wrote it, and that no one seems to have found this
appalling script lacking."). Id. at 1959.

126 See Anthony V. Alfieri, Reconstructive Poverty Law Practice: Learning Lessons of Client
Narrative, 100 YALE L. J. 2107, 2147 (1991) (arguing that lawyers who represent poor clients must
reconstruct the methodologies of practice in order to "unearth the silenced voices and forgotten
narratives of clients.").

127 See Adam Liptak, When Rendering Decisions, Judges are Finding Law Reviews Irrelevant, N.Y.
TIMEs, Mar. 19, 2007, at A8 (reporting a downturn in the significance, citation, and impact of scholarly
law journal articles on the courts).

128 For a discussion of the value of teaching law clinic students to hear and re-present their clients'
stories, and the difficulties posed by economic and social differences between students and their clients,
see Jean C. Love, The Value of Narrative in Legal Scholarship and Teaching, 2 J. GENDER, RACE &
JUSTICE 87 (1998).

129 See also Sarah E. Thiemann, Beyond Guinier: A Critique of Legal Pedagogy, 24 N.Y.U. REV. L.
& SOC. CHANGE 17, 37-38 (1998) (positing that law school curriculum should include storytelling, both
as a method of teaching and as a subject matter being taught).

130 WILLIAM M. SULLIVAN ET AL., EDUCATING LAWYERS 96 (2007) (discussing cognitive
psychologist Jerome Bruner's theory that both schools and contemporary societies rely upon the
bridging of narrative with analytic thinking).

131 RoY STUCKEY, BEST PRACTICES FOR LEGAL EDUCATION 234 (2007) (recommending that law
professors use storytelling to actively engage students and maintain their attention for longer than the ten
to twenty minute limit that applies to ordinary lectures).
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modes of reasoning."' 132 Lawyers must be not only skillful analytic thinkers, but
also skillful narrative thinkers, "and this can only be developed by teaching in
context."' 133 Developing and integrating competence in analytic thinking with
competence in narrative thinking is one of the key challenges of professional
education, which legal education has not yet successfully accomplished. 134

Teaching case theory provides a vehicle for students to integrate narrative
and analytic modes of thinking about law. The authors of the Carnegie study of
legal education describe case theory as the complex process of transforming a
client's story into a multi-faceted strategy for obtaining legal redress. 135 The
Carnegie report references the work of Binny Miller, who has written extensively
on case theory, attributing to her the notion that "developing case theory means, in
effect, bringing the very concrete, particular facets of the client's problem into
illuminating and useful connection with some general principles of legal doctrine,
of combining 'narrative' with 'analytic' thinking." 136  Closely supervised
engagement with case theory and context enables students to progress beyond the
novice-level analysis of events according to fixed rules and to achieve the
significant cognitive step of competence in making judgments in practice. 137

Case theory, as discussed herein, refers to the formal, intentional creation of a
bare-bones structure of factual and legal logic to guide decisions made during each
phase of a case. Case theory provides the canopy under which the client's story is
showcased. It makes sense of the facts by connecting them through the prism of the
client's story. 138 It envelops the facts, emotions, and legal significance of the
client's story, framing a unique tableau. 139 An effective case theory distills facts,
law, logic, and emotion into one specific vision of a case. 140

132 SULLIVAN ET AL., supra note 130, at 97.
133 STUCKEY, supra note 131, at 150-51 (recommending that law schools employ context-based

instruction and early exposure to the demands of the actual practice of law); SULLIVAN ET AL., supra
note 130, at 125 (agreeing with Stuckey that "the best available knowledge points toward context-based
instruction as the most effective setting in which to develop professional knowledge and skills."). Id. at
125.

134 SULLIVAN ET AL., supra note 130, at 12-13, 96-97 (stating that "the formation of the habits of
mind needed for legal practice also demand fluency in both the engaged mode of narrative thinking
characteristic of everyday practice and the detached mode of analytical thinking emphasized in case-
dialogue teaching" and asserting that medical education demonstrates that this "clinical habit of mind"
can be taught in a professional educational program). Id. at 97.

135 Id. at 122-23.
136 Id. at 123 (citing Binny Miller, Teaching Case Theory, 9 CLINICAL L. REV. 293, 293-336

(2002)). See also, Binny Miller, Telling Stories About Cases and Clients: The Ethics of Narrative, 14
GEO. J. LEGAL ETHICs 1 (2000) (exploring ethical implications of using client stories in scholarship);
Binny Miller, Give Them Back Their Lives: Recognizing Client Narrative in Case Theory, 93 MICH. L.
REv. 485 (1994) [hereinafter Miller, Give Them Back Their Lives] (articulating client-focused vision of
case theory).

137 SULLIVAN ET AL., supra note 130, at 123 (connecting ideas from Binny Miller's scholarship on
case theory with the "novice-to-expert learning trajectory" that was successfully applied to nursing
education) (citations omitted).

138 1 intend "case theory" to provide the framework, while "story" connotes a corresponding pocket
into which the client's narrative is enveloped.

139 See Edward D. Ohlaum, Basic Instinct: Case Theory and Courtroom Performance, 66 TEMP.
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Thoughtfully developed case theories serve multiple purposes. 14 1 First, the

client and her lawyer1 42 use case theory to drive their preparation at each stage and
to guide the multitude of decision-making opportunities that arise throughout
litigation, such as: whether to use formal or informal fact investigation and, if so,

how to go about it; whether to attempt negotiation and, if so, when and using which
approach; whether it is best to communicate by letter, phone, or in person; what the
tone of each communication should be; how to structure, style, and phrase written
materials; how to structure witness interviews and formal witness examinations;
whether and how to object to conduct or questions of an opposing attorney; and
how to conduct the presentation of the case at trial. 143

Each of these decisions has a strong potential impact on the nature of the

attorney/client relationship, the accuracy of case-related information, and,
ultimately, the effectiveness of the advocacy. Ideally, all decisions, such as

whether and how to initiate settlement negotiations, how to frame a written motion,
whether to depose particular witnesses, how to phrase cross-examination, and so
forth, can then be made in a way that is compelling and consistent. More than one

potential path may seem appropriate, or each alternative may appear flawed. As
always, "the dilemma of practice is how to decide when there is no universal rule
that provides the answer." 144

One of the most important decisions to be made is how to tell the client's
story. Creating the case theory provides the framework. Whereas a client usually

could tell her story in several different ways, developing a story that fits within the

spotlight of the agreed-upon case theory focuses storytelling efforts toward the
ideas that have been selected as the most likely to serve the client's goals. Case
theory is also intended to cause other players-the judge, jury, opposing counsel,

opposing party, witnesses-to become rationally and emotionally moved by the
client's story, such that they make decisions in accord with the client's
objectives. 145 Another goal is for the client to feel that her story has been heard

L.REv. 1, 4 (1993) (describing case theory as "the basic, underlying and comprehensive idea that
accounts for and explains all of the evidence - factual details, legal claims or defenses, and jury
instructions - so that they may be tied into a coherent and credible whole.").

140 See Miller, Give Them Back Their Lives, supra note 136 at 487-88 (describing case theory as "an

explanatory statement linking the 'case' to the client's experience of the world," and advocating that
clients should play a significant role in creating case theories).

141 Id. at 492-494 (describing and critiquing traditional view of case theory).
142 Id. at 564 (positing a non-traditional view of case theory in which lawyers "routinely involve

clients in decisions about case theory.").
143 See DAvID F. CHAVKIN, CLINICAL LEGAL EDUCATION: A TEXTBOOK FOR LAW SCHOOL

CLINICAL PROGRAMS 39-50 (2004) (discussing how case theory provides an "organizing principle" for
representing a client).

144 Mark Spiegel, Theory and Practice in Legal Education: An Essay on Clinical Education, 34
UCLA L. REV. 577, 600 (1987).

145 See Miller, Give Them Back Their Lives, supra note 136, at 487 (defining case theory as "a lens

for shaping reality, in light of the law, to explain the facts, relationships, and circumstances of the client
and other parties in the way that can best achieve the client's goals."). See also, MARTHA CRAVEN
NUSSBAUM, POETIC JUSTICE: LITERARY IMAGINATION AND PUBLIC LIFE (Beacon Press 1995)
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and understood by other players, giving the client a sense of satisfaction and even
some measure of therapeutic justice. 14 6

Effective classes on the development of case theories epitomize the principle
that experiential learning opportunities provide the best means for integrating
knowledge with action. 147 The notion of clients as outsiders with stories to tell
from a unique, and yet valid, perspective may be theoretically interesting, but
difficult for students to envision applying in "real life." Also, giving credit to
outsider stories goes against the initial inclinations of many who adhere or connect
to the dominant perspective regarding the issues at stake. Only through working
with actual case scenarios, either real or simulated, do students begin to understand
both the theory and how it can be used effectively.

My early efforts to teach case theory strictly in the classroom did not
adequately help students understand or apply the concept. Having students read
materials discussing case theory and then individually create case theories for one
of their actual cases seemed like a good use of experiential learning opportunities,
but the results were disappointing. The case theories they brought with them to
class showed students were stymied by the formal structure of legal claims and
defenses that they had been memorizing in law school. Students inferred,
understandably, that any viable case theory must follow and address each legal
element, and in the expected order. Their attempts at synthesizing the relevant
facts and law into stories that fit within their case theories consisted of outlining the
claims and strenuously asserting that the facts satisfied each element. Class
discussion was stilted, and students seemed adrift.

Based on this assessment, I revisited my course goals and methods. 148 The
exercise of constructing a case theory that merely framed a favorable or
sympathetic story seemed too broad for students to explore and understand the
value of the theory and its corresponding uses. I thought that imposing a more
defined goal within a particular moment of a case would help guide students'
efforts to develop their case theories. I also wanted to demonstrate how well-
constructed case theories amount to much more than manipulating language or
themes-that case theory can impact the story that is ultimately perceived by
decision-makers. Also, I thought it would be beneficial to add more collaboration
and idea-sharing to the class itself. I decided to teach case theory by focusing on
specific situations within a case, analyzing the obstacles and opportunities that arise

(questioning the reason-versus-emotion dichotomy in law).
146 See Bernard P. Perlmutter, George's Story: Voice and Transformation Through the Teaching and

Practice of Therapeutic Jurisprudence in a Law School Child Advocacy Clinic, 17 ST. THOMAs L.REV.
561, 594 (2005) (noting the value litigants place on having told their story and feeling that it was heard).

147 See Vanessa Merton, What Do You Do When You Meet a "Walking Violation of the Sixth
Amendment" If You're Trying to Put That Lawyer's Client in Jail?, 69 FORDHAM L. REV. 997, 1017
n.40 (2000) (noting that teaching "problem-solving" or "clinical judgment" is considered by many
clinical teachers to be "our central educational objective").

148 See SULLIVAN ET AL., supra note 130, 179-180 (noting the importance of setting pedagogical
goals and assessing student progress toward them).
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when lawyers encounter adverse stories that are otherwise facilitated by the
structure of law and social consciousness. In developing one or more classes to
teach case theory and storytelling, I wanted to take better advantage of the
opportunities provided by clinical education to incorporate experiential learning,
enhance active student participation, and facilitate direct understanding of how the
concepts can be used in practice. 149

In accordance with these ideas, I began to inject case theory in case

supervision conferences with groups of two or three students well before formally
introducing the concept in a larger classroom setting. 150 Pre-introducing case
theory by briefly outlining the concept and jumping right into its application on a
case within a small, focused group proved far more effective than starting with a
classroom exercise. 15 1 Often when students have been meeting with me for an hour
or more and become overwhelmed with the decisions facing them, I ask what can
seem like a dramatically simple question: "What is our story?" When the response
is uncertain, I add, "What three sentences sum up the case for our client?"' 152

Typically, the students respond by strictly adhering to the legal elements of the
claims and using a dry, formal tone. In a case like Crystal's, the students' initial
proposal might be something like:

Crystal was subjected to unwelcome sexual conduct at work.
The conduct was severe and pervasive.
Her employer is liable for creating a hostile environment.

With reference to the actual goals and dilemmas that are present in the case
we are discussing, we explore how various ways of depicting the client's story
could alter perception of her case and impact litigation strategy. 153 I challenge the
students to depart from the framework of legal claims and to use less formal
language. I then encourage them to continue brainstorming and scribble on a white
board any ideas that the students or I can come up with. They are hesitant at first
and reluctant to abandon strict legal theories, but eventually they begin to offer
potential components and fragments of the story. By the time the board is full, we
have developed a tentative case theory that, at a minimum, enables students to
move forward on their case with renewed confidence and direction. An example of

149 See SULLIVAN ET AL., supra note 130 at 120 ("Clinical teaching resonates clearly against the
well-documented importance of active learning in role.").

150 Good opportunities for doing this arise when a case team becomes swamped in detail and lacks a
sense of direction; when discussing how to approach a brief; when preparing for a negotiation or
hearing; or when students feel that adverse facts or law doom our client's case.

151 In non-clinical courses, similar implementation of the concept could be achieved by working
with small groups of students to articulate a case theory for making decisions on a simulated case.
152 The technique of asking students to create case theories using a three-sentence format was described
in DAVID F. CHAVKIN, CLINICAL LEGAL EDUCATION, A TEXTBOOK FOR LAW SCHOOL CLINICAL

PROGRAMS, INSTRUCTOR'S MANUAL 17-18 (2002).
153 Deciding upon a case theory can focus all other decisions, such as which witnesses to call, which

exhibits warrant submission, whether motions are necessary and if so how to brief the issues, what to
say during a negotiation, and how to otherwise navigate adverse facts and/or legal doctrine.
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a revised case theory that could be reached in such a session would be:

Crystal mothered everyone in her life.
She was bossy, nosy, and extremely loving and protective.
Who would think that was an invitation for sex?

Crystal worked hard for her family and played hard for herself.
Life hasn't been easy, but she has no regrets.
The last thing she needed was to be groped and harassed at work.

A second way to pre-introduce case theory and storytelling is to devote one
or more classes to exploring differences in perception and communication. 154

Students must reconcile their suspicions on generating and selecting from multiple
potential stories with the underhanded manipulation of facts for which lawyers are
infamous. Coaxing them to voice these reservations early in the semester is
important to facilitate buy-in and active participation. One method of facilitating
that discussion during class is to have two students separately describe an event that
both witnessed, either real or staged. Often such demonstrations are used to
emphasize the (un)reliability of eyewitness testimony and how witnesses can be
clearly wrong. Instead, the point of this discussion is to explore how events are
perceived, experienced, and described differently, even when each person is telling
"the truth." The exercise explores the nature of truth and reality and helps students
acknowledge that much or all of what "happens" can be accurately described in
different ways. I also used a classroom exercise that demonstrates how varieties in
perception and other factors complicate our efforts to hear and re-tell even simple
stories. 155 They not only read about and discussed, but also experienced the impact
of our varying abilities to translate visual experience into word, to comprehend
aural descriptions of experience, and to tell a story through the artificial mechanism
of direct examination.

With the foundation laid, one semester I then taught four consecutive classes
on case theory and storytelling. During the first class, I introduced the notion of
case theory and led a discussion on the availability of varying legal theories
involving the same group of facts, focusing on the effect on client identity and the
need to get the client involved so the resulting legal theory rings true to her. 156 We

154 For an analysis of how and why we should teach law students to explore divergent viewpoints
and realities in the course of presenting client narratives, see Carolyn Grose, A Field Trip to Benetton..
• and Beyond: Some Thoughts on "'Outsider Narrative" in a Law School Clinic, 4 CLINICAL L. REV.
109, 122 (1997).

155 See Paul Bergman et al., Learning from Experience: Nonlegally-Specific Role Plays, 37 J. LEGAL
ED. 535 (1987) (describing how simulation exercises in a non-legal context can be used as tools for
teaching law students about overcoming barriers to effective communication).

156 Staple reading assignments for such a class include Lucie White, Subordination, Rhetorical
Survival Skills, and Sunday Shoes: Notes on the Hearing of Mrs. G., 38 BuFF. L. REV. (1990) and Clark
D. Cunningham, A Tale of Two Clients: Thanking About Law as Language, 87 MICH. L.REv. 2459
(1989).
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discussed the difficulties that arise when the client and her lawyer fail to
communicate effectively and misinterpret each others' theories of the case. To
facilitate classroom discussion, I assigned one student to critique the reading
assignment and another to respond to the first student's critique. These essays were
circulated to all students in the days prior to the class. I reviewed the students'
essays and prepared for class with their thoughts, criticisms, concerns, and
questions in mind.

To loosen student thinking and expand their approach, I incorporated visual
images to evoke the combination of logic and emotion, science and art that

effective case theory involves. 157 When I talked about weaving the strands of the
legal theory with the factual theory, I illustrated the idea with images of gorgeous
baskets, quilts, and tapestries. When I mentioned that some theorists compare law
to branches and facts to leaves, I displayed a drawing of "The Tree of Common

Law" and a neat, manageable-looking ficus. Following this presentation, I led a
discussion that started with Professor Cunningham's article, 158 guided by Professor
Miller's theories and methods, 159 drawn forward by the thoughts of the students,
and directed by our mutual experiences with real clients and cases.

For the second class that week, students were asked to come prepared as

teams to present one or more potential case theories on one of their cases. Because
this class occurred at the midpoint of the semester, students had become
accustomed to actively participating in classroom discussions and had become
deeply involved in pursuing their clients' cases. Each case team of two students
stood to present their case, using the moment to practice effectively summarizing
the background and status of a client's case to an audience. Then each team
presented one or more proposed case theories for that case, using the white board
and/or document camera to project their ideas visually. I facilitated a very lively
discussion about the case theories, with students suggesting ways in which each
team could re-focus its theory, whether the order of ideas should be changed, and
how to make the intended ideas become more succinct and powerful. Having the
students' own peers react to the proposed case theories, both as sounding boards

and as critics, provided students with creative and insightful feedback that helped
them then return to these cases with fresh ideas and reinforced confidence in their
often restructured case theories. The class itself was very active, student-driven,

and focused on the serious pursuit of better case theories.

157 For a discussion of the importance of visual imagery in legal pedagogy, see Richard K.
Sherwinet al., Law in the Digital Age: How Visual Communication Technologies are Transforming the
Practice, Theory, and Teaching of Law, 12 B.U. J. Sc1. & TECH. L. 227, 264-66 (2006).

158 Cunningham, supra note 156 (discussing the application of case theory and impact of lawyers'
failure to listen to client stories).

159 Showing students excerpts from the movie Miracle on 34'h Street and leading a discussion of
potential case theories that could have been used by the lawyer representing Kris Kringle has proven
useful for providing students with the freedom to experiment with creative case theories using the
"storyline" model. See Binny Miller, Teaching Case Theory, 9 CLIN.L.R. 293, 311-14 (2002) (describing
technique she used with her colleague David Chavkin).
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For the third class, I assigned materials that were more focused on
storytelling and outsider narrative. 160 In a memo distributed along with the reading
assignment, I asked students to prepare for class by considering the following
questions:

We have spent a great deal of time focusing on how we can better listen to
the clients and "re-present" their stories in a way that accurately depicts
their lives. We have also noted that our efforts to translate these stories to
persuade the relevant decision-makers have not always been as successful
as we would like. How can we effectively tell our clients' stories to
decision-makers who have trouble understanding, identifying with,
empathizing with, or believing in our clients? How can we bridge the gap
between our clients' lives and the perceptions, biases, and assumptions of
judges, juries, and opposing counsel? Should we always seek to "cover"
any characteristics of our clients' lives that deviate from the mainstream?
Or are there situations where we need to promote our clients' realities, in
hopes of affecting change in attitudes and the law?

I began this class with a power-point presentation designed to get them
thinking about the stories we should tell in light of the stories that are already inside
the heads of the decision-makers. Again, I intended for striking visual images to
help spur expansive exploration of the concepts.

For the fourth class, we engaged in an exercise on overcoming background
stories that are adverse to our clients by engaging with outsider narrative.
Specifically, I set up a sexual harassment case simulation and a variety of scenarios
to see what theories the students, divided into small groups, would construct. Then
the small groups returned to present and discuss their decisionmaking, goals, and
strategies.

The instructions for each small group varied, describing different known
qualities about the clients and the decision-makers-i.e., judge, jury. 16 1 One team
was asked to define a case theory and create a client story for a trial in front of a
long-time, male judge whose wife is an attorney, who is believed to vote
Republican, and who rents out low-income housing. Another received a female
judge with two children in high school. A third learned that their judge was new to
the bench, young, and used to work as a prosecutor. A fourth group was told that
their judge was a woman now remarried to her first husband, who had married two
other women before reuniting with the judge.

The facts surrounding each legal claim were the same, and the exercise I used
incorporated the facts of Crystal's case, but different information about client goals
and non-legal circumstances of their lives was imparted to each team. One team's

160 Rachel Knight, From Hester Prynne to Crystal Chambers: Unwed Mothers, Authentic Role
Models, and Coerced Speech, 25 BERKELEY J. EMP. & LAB. L. 481 (2004).

161 It may also be instructive to give each team a different stage of the case, i.e., one involved in
negotiations, one preparing for a motion hearing, one attending a settlement conference, etc.
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materials explained that the client wanted defendants to be held accountable by a
judge, no matter whether she won or lost the case. Another client will have told the
student attorneys that she cannot deal with another month of litigation. A third
group learned that the client frequently watched Disney movies with her young
children and regularly referenced these characters in her daily life. A fourth group
was told that their client was a pierced, green-haired freethinker who asserted her
right to nurse her toddler in public and believed she should also be free to party at
night without relinquishing her right to be left alone when at work the next day.

Whether sound strategy decisions can be made based on characteristics such
as gender, political affiliation, or other information about a judge or juror is another
issue for discussion. 162 At a minimum, the students are considering perspectives
other than their own in fashioning a case theory and story for presentation on behalf

of a client. In looking to how other persons, including some of the most important

persons involved in a case, may absorb, categorize, and analyze a situation

differently than either the client or the lawyer involved in presenting it, students

gain experience and insight into thoughtful practice. Thus, the assignment requires
the small groups to explain their reasoning for how they used information about
their clients and/or judges to drive their decisionmaking about case theory and how
to tell their client's story. It does not require the students to prove that their

thoughts about the perspectives of others are correct.

Each group was given the tasks of(1) identifying their client's goals and how
they impact the strategy for presentation; (2) deciding whether their case theory
will confirm or challenge the dominant cultural expectations and stories, and
articulate why; and (3) crafting a proposed case theory for the hypothetical case

scenario, using the three-part model. When the small groups returned and reported

during the larger group discussion, they described their decision-making process.

How did they decide whether to create a case theory that would comport with the
assumptions and mirror the familiar stories already expected to exist in the minds
of the target audience, or whether it was best to fashion a story that confronted and

attempted to expand the expectations of the listener? The larger group listened to
each small group presentation and critiqued it, questioning the reasons behind the

decisions made and offering input.

This four-part class series worked very well at getting students to understand

and experiment with case theory and storytelling. Our discussions of proposed case
theories for their actual cases were extremely thoughtful, respectfully critical, and

constructive. There were suggestions from peer to peer that their case theories be

162 Clearly, the mindset and lived experiences of judges are important. See Pizer, supra note 10 at
316 (noting that questions from the en banc panel during the Jespersen appellate argument "seemed to
reveal a common belief that companies usually should be able to dispense with dress code challenges on
summary judgment. From that, it is hard not to conclude that some members of the bench are more
aware of the 'burdens' on employers than those on workers. Because life experience shapes judicial
philosophy, it is critical that these appointed judges reflect the full diversity of our society and legal
practice.").
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completely restructured or refocused. Frequently we discussed whether a case
theory should focus on the client or on the bad behavior of the opposing party.
Differences of opinion were expressed concerning whether a judge would be best
persuaded by a focus on the legal standards or a focus on the client's story. Student
participation was far more vibrant and engaged than when I had tried to explore
case theory in one or even two class seminars. I finally felt that case theory had
come alive for the students as a tool for their engagement and success on their
cases. This was demonstrated to me when most of my students began employing
case theory to guide their casework.

However, the fourth class did not culminate as I had hoped. While the
students' case theories and strategies for telling client stories were somewhat
creative and varied, and the discussion as to each team's decision-making process
was very meaningful and instructive, in my view none of the teams decided to tell
an overtly outsider story. One by one, the four teams stood to present the theories
they had come up with. Each one focused on the familiar stories about women-
that the simulated client was a devoted mother, that she had only instigated friendly
relationships with co-workers, that the defendant's conduct was abhorrent.

But even the discussion of my disappointment was fruitful. When asked why
none of them had chosen to tell outsider stories within their case theory umbrellas,
they had well-considered answers. One student said they tried to have it both ways,
by making a point about the individual standing up for the rights of women to be
themselves, while to some degree comporting with the background stories that
expect women to be motherly and focused on protecting people who are important
to them. Another student said it was difficult to identify the outsider nature of the
simulated client, because the conduct described was very familiar to him and his
peer group, i.e. wearing somewhat revealing clothing, drinking with co-workers
after work, and engaging in bawdy banter were not seen as unusual or outside the
mainstream. 163 Considering whether this type of conduct would be outside the
expected norms of behavior for a judge was a beneficial discussion. Another
student said she wanted to tell an outsider story but didn't think that constructing a
case theory that focused on it would be the best way to introduce the client and the
case to the judge at a settlement conference. We discussed how perhaps the
outsider story could have been embedded in the second sentence of the case theory,
so that it was present, yet not the primary depiction of the client.

The discussion also provided an opportunity to re-formulate the class for the
future. I thought that perhaps the exercise should be modified to deal with a
simulated motion in limine directly concerning unwelcomeness, instead of a
settlement conference. One student thought his team had actually created an
outsider story, but I just had not recognized it. As a result, I made plans to modify
the questions each team had to answer, focusing them on explicitly identifying any

163 Michael Pinard, who was visiting my class one day, noted this phenomenon (overidentification).
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potential outsider components of the client's story and deciding whether and how
to incorporate them into their case theory and plan for storytelling. Perhaps also
there should be a discussion of potential archetypal characters to inform the case
theory and the client narrative. 164

It is important to note that the unwelcome conduct element is but one
example of law that reflects and reinforces biased assumptions. Where any legal
doctrine is adverse or unfair to a client, litigators must strategically manage the
impact on the client and her case. For the client, one of the most important aspects
may be how the doctrine affects her ability to tell her story to authority figures and
decision-makers. Another goal might be to make an impact, however small, on the
legal and social climate of the claim. 165 Lawyers and their clients can work toward
these aims and other goals enfolded within them by using case theory.

When a sexual harassment claimant prepares to meet the burden of

establishing unwelcome conduct, she squares off against a legacy of engrained
stories about women. Case theory can be used to counter the adverse effects of the
unwelcome conduct inquiry by framing client stories in a way that protects their
dignity and represents their realities, with the parallel goal of undermining existing
stereotypes. Because a sexual harassment claimant must portray herself as not
inviting the harassment, even the initial presentation of her story requires

consideration of whether to incorporate or contradict the embedded stereotypes.
While the above-described exercise is designed around the unwelcome conduct
requirement in sexual harassment law, it could easily be revised to involve other
areas of law where a marginalized client must overcome resistance to his or her
stories.

Lawyers should be trained to hear client stories and to translate or represent
those stories effectively. I have come to focus on the exploration and use of
storytelling in most aspects of my clinic course. This four-class series on case
theory, along with the continuing discussions of client theories during case
supervision meetings, use of storytelling in preparing to present our clients' cases
orally or in writing before tribunals and in negotiations with opposing counsel,
analyzing student effectiveness in attorney-client interviews and counseling
sessions, and reflection upon how successful students were at conveying client
stories during hearings and negotiations has helped students better connect theory

with practice. In reinforcing this aspect of practice as a fundamental component of
competence and professional identity-i.e., the lawyer as listener and storyteller-
students recognize the importance of stories to the client, the power of stories as

164 See Ruth Anne Robbins, Harry Potter, Ruby Slippers and Merlin: Telling the Client's Story
Using the Characters and Paradigm of the Archetypal Hero's Journey, 29 SEATTLE U. L. REv. 767
(2006) (exploring the use of heroic archetypes in client representation).

165 For an account of battles to achieve victories on a larger cause, even when major losses are
sustained, see JULES LOBEL, SUCCESS WITHOUT VICTORY: LOST LEGAL BATTLES AND THE LONG ROAD
TO JUSTICE IN AMERICA (2003).
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tools of persuasion, and the potential for stories to impact the development of the
law.

CONCLUSION

My conclusion is that I could have done much more for my client-that I
failed to counsel her effectively on her options for diffusing or challenging the
story being concocted by her former employer that she welcomed or "asked for"
the sexually harassing conduct. The case was complicated, in ways that are
difficult to incorporate into this article, by disputes of fact, as to whether she
actually made some of the sexually-related comments attributed to her by her
former co-workers during their depositions. When faced with inconsistent
precedent that sometimes punished women for exhibiting any sexuality or sexual
autonomy, I kowtowed to a stereotype, afraid to lose it all. What feels like a failure
is the lack of a clear delineation of choices to the client: we can present your story
as an independent, unapologetic woman whose own sexual and lifestyle choices did
not invite being touched or sexually propositioned at work, or we can tailor your
story to the predicted biases of the judge and jury.

I took the path that was also chosen by my students during the case theory
simulation, selecting the seemingly safer route of presenting her as a mom and a
caretaker, and de-emphasizing her sexual autonomy. But in siding with the
anticipated cultural understanding of how women should behave, I did not fully
consider or offer up to the client the choice of presenting her true, outsider story, of
attempting to enlighten the judge and jury as to the realities of her life and in doing
so overcome any potential biases based on prejudgment and stereotype. In the end,
the client may have chosen the route of settlement that we took anyway,
particularly due to her concerns about her children. But my failure to strategically
consider telling that story represents a letdown of my client and the loss of an
opportunity to inform and educate judges, lawyers, and juries about the real stories
of sexually harassed women, and, in doing so, to undermine the stereotypes that
continue to impede the advancement of equality for women in the workplace.

Competent, effective lawyers listen to their clients' stories, let their clients
know their stories are being heard, and then use these stories to create case theories.
These tasks must be performed consciously and intentionally, and with an
understanding that the power of stories offers potential for confronting even
adverse interpretations of doctrine with the real stories of their clients' lives.

Presenting client stories can seem risky when the client is outside the
dominant cultural mainstream. This is especially true when the law itself reinforces
cultural stereotypes that exclude or punish outsiders, as in the case of the
unwelcome conduct element in hostile work environment sexual harassment law.
However, clients who want to tell their stories and at the same time strike a blow
for dismantling unfair stereotypes should be counseled on such options. The
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inequity of the unwelcomeness doctrine might best be upended through such
strategies.




