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"COVER MY PILLS":
CONTRACEPTIVE EQUITY AND RELIGIOUS

LIBERTY
IN

CATHOLIC CHARITIES V DINALLO

AYELET S. LEBOVICZ

In the realm of religious faith, and in that of political belief, sharp

differences arise. In both fields the tenets of one man may seem the

rankest error to his neighbor. To persuade others on his own point of view,

the pleader, as we know, at times, resorts to exaggeration, to vilification of

men who have been, or are, prominent in church or state, and even to false

statement. But the people of this nation have ordained in the light of

history, that, in spite of the probability of excesses and abuses, these
liberties are, in the long view, essential to enlightened opinion and right

conduct on the part of the citizens of a democracy. 1

-Former Supreme Court Chief Justice Owen J. Roberts

No woman can call herself free who does not own and control her body.

No woman can call herself free until she can choose consciously whether

she will or will not be a mother. 2

-Founder of Planned Parenthood Margaret Sanger

J.D. Candidate, Benjamin N. Cardozo School of Law, June 2010; A.B., Harvard University, June 2006.
The author wishes to thank Michelle Adams, Professor of Law, for her guidance throughout the research
process, as well as her family and friends for their unending and invaluable support throughout her law
school career.

I Cantwell v. Connecticut, 310 U.S. 296, 310 (1940) (Roberts, C.J.).
2 MARGARET SANGER, WOMEN AND THE NEW RACE 50 (1920).
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I. INTRODUCTION

A. Socio-Cultural Landscape: Contraceptive Access in the United States

The importance-and controversy--of birth control has long captured the
attention of American medical and social scientists alike. 3 As prescription methods
of contraception are only available to women, they most often bear the burden of
contraception-in addition to the health risks of its varied side effects. 4 In fact, the
vast majority of women, 98%, "use birth control at some point during their
reproductive lives." 5 Perhaps it is unsurprising then that compared to men, women
of reproductive age spend 68% more on out-of-pocket health care costs. 6 Most of

these costs are reproductive health care-related. 7

Recently, the New York Times reported new evidence about the gap in the
cost of female and male individual health insurance policies. 8 Data from insurance
companies and online brokers show that the gap is widespread and that many
women pay hundreds of dollars more a year for insurance than men of the same
age. 9 Insurance companies report that they charge women more because women
tend to see their doctors and take prescription drugs more frequently than men. 1 0

Although most people with health insurance in the United States receive
coverage through their employers, the gap in the cost of individual policies has
drawn increased attention in the face of the current economic downturn. 11 Newly

3 Although recent studies in the United States have explored contraceptive options for men, much
of the medical research has focused on methods of female contraception. Lisa Campo-Engelstein,
Autonomous Contraception: Science, Sociology, and the Potential of the Male Pill, SCIENCE PROGRESS,
Aug. 24, 2009, http://www.scienceprogress.org/2009/08/autonomous-contraception/. See also Nancy J.
Alexander, Beyond the Condom: The Future of Male Contraception, 10 SCIENTIFIC AMERICAN 80, 84
(1999) (discussing the pharmaceutical industry's focus on female contraception). During this time, the
pharmaceutical industry has poured billions of dollars into both understanding the hazards and health
benefits of existing contraceptives and investigating improved alternatives. Campo-Engelstein, supra
note 3. See also DEVELOPING NEW CONTRACEPTIVES: OBSTACLES AND OPPORTUNITIES (Luigi
Mastroianni et al. eds., National Academies Press 1990).

4 Commission Decision on Coverage of Contraception (EEOC Dec. 14, 2000),
http://www.eeoc.gov/policy/docs/decision-contraception.html.

5 Planned Parenthood, Catholic Charities' Opposition to Women's Health Law Is Put to Rest by
U.S. Supreme Court, Oct. 1, 2007, http://www.plannedparenthood.org/newsroom/press-
releases/catholic-charities-opposition- 17146.htm.

6 Center for Reproductive Rights, Contraceptive Equity Bills Gain Momentum in State
Legislatures, Aug. 1, 2005, http://www.reproductiverights.org/pub facepicchart.html.

7 Id.
8 Robert Pear, Women Buying Health Policies Pay a Penalty, N.Y. TIMES, Oct. 29, 2008, at A23,

available at
http://www.nytimes.com/2008/10/30/us/30insure.html? r= &ei=5070&pagewanted=all&emcemc=eta-
1. See also Editorial, Gouging Women on Health Insurance, N.Y. TIMES, Nov. 3, 2008, at A30,
available at
http://www.nytimes.com/2008/11/03/opinion/03mon2.html?scp=4&sq=women%20health%2Oinsurance
&st-cse.

9 Pear, supra note 8.
It Id.
II Id.
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jobless, many men and women have sought to purchase individual policies. 12

While such policies are typically more expensive than employer-provided plans,
they tend to be even more so for women than men. 13

At the same time, the newly emerging importance of individual healthcare
policies has brought renewed awareness of the disparity between men and women
in overall health care spending. Many women's groups have argued that this
disparity, in large part, results from the difficulty of obtaining coverage for
contraception. 14 This issue is especially complex because many Americans do not
have health insurance, and of those that do, the majority still rely on employer-
provided plans.1 5 Although Title VII of the Civil Rights Act of 196416 prohibits
employers from charging employees different rates on the basis of gender,
employers need not provide insurance altogether and have discretion as to the plans
that they wish to provide.1 7 As a result, understanding employer decisions as to

coverage particulars is crucial to promoting contraceptive access and women's
health generally. The high price of individual policies-as compared with
employer-provided policies-only further underscores this point.

B. Note Overview

The New York Women's Health and Wellness Act ("WHWA") requires

employers that provide drug coverage to include prescription contraceptive drugs
and devices. 18 To qualify, the drugs and devices must meet Food and Drug
Administration ("FDA") approval. 19 The WHWA does not explicitly distinguish
between contraceptives made for women and those made for men, but prescription
contraceptives are available only for women. 20  Employers that qualify as
"religious" under the statute, however, may seek an exemption from including
contraceptives in their coverage. 2 1

In Catholic Charities v. Serio, ten faith-based organizations ("Plaintiffs")
brought an action against the New York State Department of Insurance
("Defendant") seeking declaratory judgment that the WHWA, as applied, violated

12 Id.
13 Id.
14 Center for Reproductive Rights, supra note 6.
15 Julie Appleby, Employer-Provided Insurance Continues to Decline, USA TODAY, Dec. 13, 2007,

http://www.usatoday.com/money/industries/insurance/2007-11-12-social-netN.htm. See also Cynthia
Bansak & Steven Raphael, The Children's Health Insurance Program and Job Mobility: Identifying Job

Lock Among Working Parents in Near-Poor Households, 61 INDUS. & LAB. REL. REV. 564 (2008)
(discussing the difficulty that many Americans face in trying to obtain health insurance).

16 42 U.S.C. § 2000e-2 (2000).
17 Pear, supra note 8.

18 Women's Health and Wellness Act, ch. 554, N.Y. Laws 3458 (2002).
19 Id.

20 Id.

21 N.Y. INS. LAW § 3221(l)(16)(A) (McKinney 2007); N.Y. INS. LAW § 4303(cc) (McKinney

2007).
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the First Amendment of the United States Constitution. 2 2 Accordingly, Plaintiffs
also sought injunctive relief against its enforcement. 23 After a series of judicial
decisions, the United States Supreme Court in Catholic Charities v. Dinallo2 4

denied Plaintiffs' petition for a writ of certiorari. 25

In this Note, I will begin with a brief discussion of the legislative backdrop in
which Catholic Charities arose. I will then provide an overview of the WHWA

and the procedural history of the case. In particular, I will focus on the decision of

the New York Court of Appeals-the last court to consider fully the merits of

Plaintiffs' claims-to affirm summary judgment against them. I will next survey

the relevant First Amendment doctrine, including the Supreme Court's treatment of

both free exercise and free speech. Lastly, I will evaluate the constitutionality of
contraceptive mandates 26 such as the WHWA. Rethinking Plaintiffs' First
Amendment claims, I argue that, under Employment Division v. Smith,27 the Court

of Appeals erroneously rejected Plaintiffs' hybrid-rights theory as dicta. I will

further argue that Rumsfeld v. Forum for Academic and Institutional Rights, Inc.

("FAIR") 2 8 does not foreclose Plaintiffs' claim of forced communicative conduct

under the Free Speech Clause. The Court of Appeals thus improperly discarded

Plaintiffs' claims as insubstantial. Because the WHWA burdens Plaintiffs' exercise

of religion and forces them to engage in expressive conduct, the Court of Appeals

should have applied strict scrutiny to find its contraceptive mandate

unconstitutional as applied to them.

II. LEGISLATIVE BACKDROP: EMERGENCE OF CONTRACEPTIVE EQUITY ACTS

The cost of prescription contraceptives is often financially burdensome, and many
women are simply unable to afford it.29 Yet, it was not until many insurance
companies began to cover Viagra-the well-known male impotence drug-that the
issue of contraceptive equity appeared on the social agenda of advocacy groups

22 Catholic Charities of the Diocese of Albany v. Serio, No. 8229-02, slip. op., (N.Y. Sup. Ct. Nov.
15, 2003). A plaintiff may challenge the constitutionality of a statute generally or, more narrowly, as
applied to a particular case. See United States v. Salermo, 481 U.S. 739, 745 (1987) (explaining that a
"facial challenge to a legislative Act is, of course, the most difficult challenge to mount successfully,
since the challenger must establish that no set of circumstances exists under which the Act would be
valid").

23 Id.

24 On April 18, 2007, Eric R. Dinallo replaced Gregory V. Serio, the named defendant in the case
under review, as Superintendent of the New York State Insurance Department. Pet. for Pl.'s at ii n.1,
No. 061550, (S. Ct. May 18, 2007). The change in the case name reflects this transition. Id.

25 Catholic Charities of the Diocese of Albany v. Dinallo, 7 N.Y.3d 510, cert. denied, 128 S. Ct. 97
(2007).

26 I first came across the term "contraceptive mandate" in reading Religious Free Exercise and
Anti-Discrimination Law, by Michael P. Moreland. See Michael P. Moreland, Religious Free Exercise
and Anti-Discrimination Law, 70 ALB. L. REV. 1417 (2007).

27 Employment Div. v. Smith, 494 U.S. 872 (1990).
28 Rumsfeld v. Forum for Academic & Institutional Rights, Inc., 547 U.S. 47 (2006).
29 Leslie Griffin, What Might Have Been: Contraception and Religious Liberty, 1 U. ST. THOMAS

L.J. 632, 640 (2003).
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such as the National Organization for Women, Planned Parenthood, the Center for

Reproductive Rights, and the National Women's Law Center. 30 Many "[w]omen's

groups argued that it was illogical to cover treatment of male sexual dysfunction

without providing coverage for drugs and devices that would reduce the number of
unwanted pregnancies."31

Recent data on the gap between the cost of insurance for men and women has

also drawn the attention of lawmakers. 32 Such concerns have been the impetus

behind state "contraceptive equity acts." 33 Varying somewhat from state to state,

these acts aim to improve contraceptive access by requiring employers to cover

contraceptives under certain circumstances. 34 Some states, for example, permit

employers to exclude emergency contraception, such as Plan-B. 35  Unlike
prescription contraceptives that prevent a woman from ovulating, Plan-B prevents

fertilization and implantation of the egg in the womb after unprotected sex.36 As a

form of emergency contraception, it is more controversial; critics argue that the

availability of Plan-B is a disincentive to exercise caution in sexual decision-

making. 3 7  Therefore, some states seek to exclude it.38  Other states require

employers to provide related outpatient health services in addition to drugs and

devices.3 9 By contrast, some states permit employers to exclude minor dependants

from coverage, adopting a more conservative view about the appropriate age for

sexual activity.
40

Over the past decade or so, a total of twenty-seven states have enacted

legislation that requires employers providing prescription drug coverage to include

coverage of all FDA-approved contraceptive drugs and devices. 4 1  More

specifically, they must ensure that the policies that they select include drugs such as

oral contraceptives and intrauterine devices, more commonly known as "IUDs.42

Of these states, sixteen require employers to include related outpatient services,

30 Center for Reproductive Rights, supra note 6.
31 Id.

32 Id.

33 Griffin, supra note 29, at 640.
34 Id.
35 Center for Reproductive Rights, supra note 6.
36 Food and Drug Administration, FDA 's Decision Regarding Plan B: Questions and Answers,

Aug. 24, 2006, http://www.fda.gov/CDER/DRUG/infopage/planB/planBQandA.htm.
37 Rob Stein, Plan B Use Surges, and So Does Controversy, THE WASH. POST, Jul. 13, 2007, at

AO1, available at http://www.washingtonpost.com/wp-
dyn/content/article/2007/07/12/AR2007071202146.html.

38 Id.
39 Id.

40 Guttmacher Institute, Insurance Coverage of Contraceptives, Sept. 1, 2008,

www.guttmacher.org/statecenter/spibs/spibICC.pdf.
41 Id.
42 Id.
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fifteen exempt religious employers, and one permits both secular and religious
employers to refuse coverage in certain cases. 43

III. CATHOLIC CHARITIES V. DINALLO: AN OVERVIEW

A. Statutory Background

The New York State Legislature adopted the WHWA on September 17,

2002.44 A "comprehensive statutory initiative to improve group health insurance

benefits for women's preventative health care," it requires, among other things, that

such policies include coverage for "obstetric and gynecologic care, periodic

mammography and cervical cytology screenings, and bone density exams." 45

More particularly, the WHWA requires plans that include prescription drug
benefits to include an optional rider for the costs of contraceptive drugs and

devices.
46

However, there are two ways in which an employer may circumvent the

requirement for contraceptive coverage: 47 an employer may decline to provide

prescription coverage altogether or satisfy the following four criteria to qualify for

the "religious employers" exemption:

[t]he inculcation of religious values is the purpose of the entity; the entity
primarily employs persons who share the religious tenets of the entity; the
entity serves primarily persons who share the religious tenets of the entity;
the entity is a nonprofit organization as described in Section 6033(a)(2)(A)i
or iii, of the Internal Revenue Code of 1986, as amended. 48

If an employer qualifies for the exemption, an individual employee can seek

contraceptive coverage via state-rider at a cost comparable to the group rate. 49

B. Procedural History

The WHWA went into effect on January 1, 2003.50 Within months,

Plaintiffs, ten faith-based organizations, 5 1 brought suit against the New York State

43 Id.
44 Women's Health and Wellness Act, ch. 554, N.Y. Laws 3458 (2002).
45 Catholic Charities of the Diocese of Albany v. Serio, 808 N.Y.S.2d 447, 451 (App. Div. 3d

2006).
46 Id.

47 Once churches realized that they could not block contraceptive equity acts, they lobbied for
exemptions for both parishes and related organizations, such as universities and other public service
entities. Griffin, supra note 29, at 642.

48 See N.Y. INs. LAW § 3221 (McKinney 2006); N.Y. INS. LAW § 4303(cc)(McKinney 2007).
49 Id.

50 Women's Health and Wellness Act, ch. 554.
51 1) Catholic Charities of the Diocese of Albany; 2) Temple Baptist Church; 3) Our Lady of

Consolation Geriatric Care Ctr.; 4) Delta Dev. of W.N.Y., Inc.; 5) The Roman Catholic Church of St.
John the Baptist; 6) Catholic Charities of the Diocese of Ogdensburg; 7) Bishop Ludden High Sch.; 8)
First Bible Baptist Church; 9) Carmelite Sisters for the Aged & Infirm Inc.; and 10) Servants for Relief

[Vol. 16:267
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Insurance Department.52  Plaintiffs, eight affiliated with the Roman Catholic
Church and two, the Baptist Bible Fellowship International, challenged the
constitutionality of the WHWA. 53 They argued that the WHWA violated their
rights under the Free Exercise Clause and the Free Speech Clause of the First
Amendment. 54  As relief, Plaintiffs sought declaratory judgment as to the
WHWA's unconstitutionality and an injunction against its enforcement. 55

IV. THE FIRST AMENDMENT

A. Introduction

As discussed supra, Plaintiffs claimed that the WHWA violated both the Free
Exercise and Free Speech Clauses of the First Amendment. 56 A brief foray into
First Amendment doctrine is thus necessary to evaluate these claims. The First
Amendment provides that, "Congress shall make no law respecting an
establishment of religion, or prohibiting the free exercise thereof; or abridging the
freedom of speech, or of the press; or the right of the people peaceably to assemble,
and to petition the Government for a redress of grievances." 57

of Incurable Cancer. Catholic Charities of the Diocese of Albany v. Serio, No. 8229-02, slip. op., (N.Y.
Sup. Ct. Nov. 15, 2003). The Servants for Relief of Incurable Cancer withdrew from the case after the
trial court decision, having been certified for qualification for the exemption. Br. for Def. at 3 n.3,
Catholic Charities of the Diocese of Albany v. Dinallo, No. 06-1550 (U.S. Jul. 23, 2007).

52 The New York State Department of Insurance "is responsible for supervising and regulating all
insurance business in New York State." The New York State Department of Insurance, Welcome to the
New York State Insurance Department's Information Center, http://www.ins.state.ny.us/hp97wel.htm
(last visited Feb. 26, 2009). Its mission is, inter alia, to "[p]rovide fair, timely and equitable fulfillment
of insurer obligations." Id.

53 Catholic Charities, No. 8229-02 (N.Y. Sup. Ct. Nov. 15, 2003). Plaintiffs also challenged the
validity of the WHWA under the New York State Constitution. Id. The Court of Appeals ultimately
rejected this argument as well. Catholic Charities of the Diocese of Albany v. Serio, 7 N.Y.3d 510, 516
(N.Y. 2006). However, further discussion of this issue is beyond the scope of this Note.

54 Catholic Charities, No. 8229-02 (N.Y. Sup. Ct. Nov. 15, 2003).
55 Id. On December 2, 2003, the trial court denied Plaintiffs' claims, granting summary judgment

in favor of Defendant. Id. The Third Department of the New York State Appellate Division affirmed on
January 12, 2006. Catholic Charities of the Diocese of Albany v. Serio, 808 N.Y.S.2d 447 (App. Div.
3d 2006). In an opinion nearly identical to the Third Department's, the New York Court of Appeals
affirmed on October 19, 2006 and denied reargument the following year. Catholic Charities of the
Diocese of Albany v. Serio, 7 N.Y.3d 510 (2006), reargument denied, 8 N.Y.3d 866 (2007). The United
States Supreme Court denied certiorari on October 1, 2007. Catholic Charities of the Diocese of Albany
v. Dinallo, 7 N.Y.3d 510, cert. denied, 128 S. Ct. 97 (2007).

56 Catholic Charities, No. 8229-02 (N.Y. Sup. Ct. Nov. 15, 2003).
57 U.S. CONST. amend. 1. While the First Amendment speaks of "Congress" alone, the Supreme

Court has incorporated the First Amendment as against the states through the Fourteenth Amendment.
Cantwell v. Connecticut, 310 U.S. 296, 303 (1940). The Fourteenth Amendment declares that, "[n]o
State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the
United States." U.S. CONST. amend. XIV § 1. In Cantwell v. Connecticut, the Supreme Court held that
"the fundamental concept of liberty embodied in the [Fourteenth] Amendment embraces the liberties
guaranteed by the First Amendment." Cantwell, 310 U.S. at 303.

20101
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B. Free Exercise

1. Parsing the Test of Unconstitutionality: Employment Division v. Smith

In Employment Division v. Smith, the United States Supreme Court set forth
the standard for evaluating whether a given piece of legislation unconstitutionally
infringes on the free exercise of religion.5 8 There, the Court rejected the free
exercise claims of two members of the Native American Church. 59 Both had been
fired from the drug rehabilitation center for which they had worked for using
peyote during a religious ceremony in violation of Oregon law.60 The State of
Oregon subsequently denied the plaintiffs unemployment benefits; under state law,
employees fired for "work-related misconduct" are not eligible for
unemployment. 6 1 The Oregon Court of Appeals agreed that in ingesting the
substance, the plaintiffs had violated Oregon's controlled substances law, which
criminalizes the knowing or intentional possession of peyote. 62 However, the
Court of Appeals ultimately concluded that the prohibition was unconstitutional
under the Free Exercise Clause and found in their favor. 63 The Oregon Supreme
Court affirmed on appeal. 64

Despite the religious nature of the plaintiffs' peyote use, the United States
Supreme Court ultimately reversed the Oregon Supreme Court decision. 65 It
reasoned that the right of free exercise does not excuse a violation of a "valid and
neutral law of general applicability." 66 Because Oregon controlled substances law
does not target religious groups and applies to all persons, it does not violate the
First Amendment. 67 Thus, the plaintiffs had an obligation to comply and refrain
from using peyote, and the State properly viewed their noncompliance as "work-
related misconduct."

68

2. Congress Responds, the Court Pushes Back: The Religious Freedom Restoration
Act and City of Boerne v. Flores

In direct response to Employment Division v. Smith, Congress passed the
Religious Freedom Restoration Act ("RFRA") in 1993.69 Finding that "laws

58 Employment Div. v. Smith, 494 U.S. 872 (1990).
59 Id. at 890.
60 Id. at 874.
61 Id. at 879.
62 Id.

63 Employment Div., 494 U.S. at 874.
64 Id.
65 Id.
66 Id.

67 Id.

68 Employment Div. v. Smith, 494 U.S. 872, 874 (1990).
69 42 U.S.C. § 2000(bb) (1993).

[Vol. 16:267
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'neutral' toward religion may burden religious exercise as surely as laws intended
to interfere with religious exercise," the RFRA decries the decision, which
"virtually eliminated the requirement that the government justify burdens on
religious exercise imposed by [neutral] laws." 70 To that end, the RFRA aims to
"restore the compelling interest test as set forth in Sherbert v. Verner."71  In
Sherbert, the Supreme Court applied strict scrutiny to a law that substantially
burdened religious exercise despite its neutrality and general applicability. 7 2 In so
doing, the Court upheld the free exercise claim of a Seventh-day Adventist seeking
unemployment compensation after being fired for refusing to work on Saturdays. 73

Four years later, in City ofBoerne v. Flores, the Court struck down the RFRA
as applied to state law as an unconstitutional exercise of Congressional
enforcement powers under the Fourteenth Amendment. 74 In effect, the RFRA is
still enforceable against the federal government, while Employment Division
remains the leading free exercise case as applied to the states. 75 Reading Boerne
together with Employment Division, the success of Plaintiffs' free exercise claim,
as a preliminary matter, turns on whether the WHWA is a neutral law of general
applicability.

C. What is Speech?

To evaluate the constitutionality of the WHWA, it is also necessary to
consider Plaintiffs' argument that the contraceptive mandate amounts to forced
expressive conduct. 76 Such an analysis must first consider how the Supreme Court
has defined speech for the purposes of the First Amendment. In Spence v.
Washington, the Supreme Court invalidated a Washington State statute prohibiting
the display of the United States flag with various symbols or figures attached.77

The Court held that First Amendment speech is present where there is "an intent to
convey a particularized message" and "the likelihood is great that the message will
be understood" by its recipients. 78 In this way, a law that regulates conduct-
rather than one that explicitly regulates speech-may nevertheless infringe on free
speech where that conduct is communicative in nature. 79 In Buckley v. Valeo, for
example, the Court held that spending money in the way of campaign contributions
is a form of protected political speech. 80 Because the Catholic Charities Plaintiffs

70 Id.
71 42 U.S.C. § 2000(2)(4) referencing Sherbert v. Verner, 374 U.S. 398, 410 (1963).
72 Sherbert, 374 U.S. at 410.
73 Id.

74 City ofBoeme v. Flores, 521 U.S. 507 (1997).
75 See generally Gonzales v. 0 Centro Espirita Beneficente Unifto do Vegetal, 546 U.S. 418 (2006).
76 Catholic Charities of Sacramento, Inc. v. Superior Court, 85 P.3d 67, 88 (Cal. 2004).
77 Spence v. Wash., 418 U.S. 405 (1974).
78 Id. at 410-11.
79 Id.
80 Buckley v. Valeo, 424 U.S. 1, 15-16 (1976).

2010]
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argued that certain conduct-providing their employees with contraceptives-is
violative of the First Amendment, distilling the contents of conduct that is
communicative is also crucial to evaluating their claims.

V. THE COURT OF APPEALS DECISION

A. Free Exercise

Having surveyed the relevant doctrinal law, I will now turn to the decision of
the last court to consider the merits of Plaintiffs' claims-the New York Court of
Appeals. Plaintiffs challenged the validity of the WHWA under the Free Exercise
Clause, which prohibits laws that prevent the free exercise of religion.8 1 At no
point during the litigation did Plaintiffs contest their non-exempt status under the
WHWA's "religious employers" exemption.8 2 Had they done so, the trial court
would likely have engaged in a simple fact-based analysis of whether Plaintiffs fit
the exemption criteria and ruled against them. Although Plaintiffs are faith-based
organizations, founded in furtherance of particular religious values, all have
outreach programs through which they provide social services to non-members. 83

Therefore, they could not claim to serve primarily those who share in their faith-a
core requirement that an employer must meet to qualify for the exemption.84

Instead, Plaintiffs argued that because it would be against their faith both to
provide contraceptives and to deny drug coverage altogether, the exemption itself
was "unconstitutionally narrow." 8 5  Recalling the Supreme Court's decision in
Employment Division v. Smith, 86 the Court of Appeals rejected Plaintiffs'
argument, reasoning that, "the right of free exercise does not relieve an individual
of the obligation to comply with a 'valid and neutral law of general
applicability.' 87 Therefore, where a restraint on religion "'is not the object...
but merely the incidental effect of a generally applicable and otherwise valid
provision, the First Amendment has not been offended.' 88 The Court of Appeals
further specified that a law is "neutral" if its object is not to infringe or restrict
"practices because of their religious motivation." 89 Similarly, a law is "generally

81 U.S. CONST. amend. I.
82 Catholic Charities of the Diocese of Albany v. Serio, 7 N.Y.3d 510, 520 (N.Y. 2006).
83 Catholic Charities of the Diocese of Albany v. Serio, No. 8229-02, slip. op., (N.Y. Sup. Ct. Nov.

15, 2003).
84 See N.Y. INs. LAW § 3221(l)(16)(A) (McKinney 2006); N.Y. INs. LAW § 4303(cc)(1) (McKinney

2007).
85 Catholic Charities, 7 N.Y.3d at 520-21.
86 Employment Div. v. Smith, 494 U.S. 872 (1990).
87 Catholic Charities, 7 N.Y.3d at 521.
88 Id. at 522 (quoting Employment Div. v. Smith, 494 U.S. at 878).

89 Id. (quoting Church ofLukumi Babalu Aye, Inc. v. Hialeah, 508 U.S. 520, 533 (1993)).

[Vol. 16:267
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applicable" if it does not, in a selective manner, impose burdens only on conduct
motivated by religious belief. 90

Applying Employment Division, the Court of Appeals concluded that the
WHWA was both neutral and generally applicable. 91 The Court reasoned that
because the WHWA aimed to promote New York's "substantial interest in
fostering equality between the sexes, and in providing women with better health
care," it did not sanction or target a singular religious perspective or practice. 92

The Court rejected Plaintiffs' argument that the WHWA was not "neutral" because
it created an exemption for certain types of religious organizations but not for
others.93 An exemption is not invalid, the Court reasoned, simply because not
everyone or every organization is able to qualify for or make use of it.9 4 In fact,
the Court concluded, such a view discourages exemptions altogether and in so
doing, decreases religious freedom. 9 5

Accordingly, the Court of Appeals declined to apply strict scrutiny-the
highest level of judicial review, requiring a statute to be "narrowly tailored to
achieve a "compelling" state interest to pass constitutional muster-and rejected
Plaintiffs' free exercise claims. 96 The decision to apply a particular standard of
review is important, if not dispositive. 97 To apply a judicial standard of review to
determine constitutionality is to engage in a balancing test of competing interests:
the public policy animating the legislation and its impact on particular individuals
and/or groups.9 8 Thus, the level of stringency with which a court scrutinizes the
relationship between the ends and the means of the legislation is likely to tip the
scale in one direction or the other. Here, a court would be more likely to strike
down the WHWA upon application of strict scrutiny, even where the stated goals
of the WHWA constitute legitimate government interests.

The Court of Appeals' initial determination as to the WHWA's neutrality and
general applicability is thus crucial. That the WHWA is a law of general
applicability is self-evident-the WHWA, simply put, applies to all employers,
rather than to religious employers or to employers of a particular faith.9 9 That the
WHWA is neutral, by contrast, is not immediately clear. However, both the text
and legislative history of the WHWA are illustrative. The title-the Women's

90 Id.

91 Id.

92 Catholic Charities of the Diocese of Albany v. Serio, 7 N.Y.3d 510, 522 (2006).
93 Id.
94 Id.
95 Id.
96 Id. at 526.
97 See generally Constitutional Law-First Amendment-En Banc Third Circuit Strikes Down

Federal Statute Prohibiting the Interstate Sale of Depictions of Animal Cruelty-United States v.
Stevens, 533 F.3d 218 (3d Cir. 2008)(en banc), 122 HARv. L. REV. 1239 (2009) (for a discussion of the
importance of the application of strict scrutiny in First Amendment analysis).

98 Id.

99 Women's Health and Wellness Act, ch. 554, N.Y. Laws 3458 (2002).
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Health and Wellness Act-is the first indicator that the New York State legislature
was primarily concerned with health matters. 1 00 To that end, the WHWA provides
for health benefits unrelated to contraceptives, such as mammographies and
cervical cytology screenings. 10 1 Moreover, the legislative history confirms that the
legislature passed the WHWA in part because "in the [New York City] area, only
50% of managed care plans cover the cost of contraceptives leaving a significant
number of women to pay full price for what may be the only prescription that they
will fill all year, despite their $3,000 per year health insurance premium." 10 2 Thus,
the WHWA does not target religious organizations such as Plaintiffs. Instead, the
burden that it imposes is "incidental."' 10 3

B. "Hybrid-Rights"

That the burden is incident to a neutral and generally applicable law,
however, does not preclude unconstitutionality. The Supreme Court, striking down
the Native American Church members' First Amendment claims, distinguished
Employment Division from previous decisions upholding claims against neutral
laws of general applicability. 104 Unlike Employment Division, the Court explained,
such cases involved "hybrid situation[s]" in that the plaintiffs had brought free
exercise together with other First Amendment claims. 10 5 The Supreme Court
further observed that it was "easy to envision a case in which a challenge on
freedom of association grounds would likewise be reinforced by Free Exercise
Clause concerns."

10 6

In Catholic Charities, Plaintiffs argued that their claims presented precisely
the "hybrid situation" of which the Supreme Court spoke in Employment
Division.10 7 The WHWA, they contended, violated not only their free exercise

100 Id.
101 Id.
102 N.Y. State Assembly, SPONSOR'S MEMORANDUM RELATING TO CH. 554: INSURANCE, PUBLIC

HEALTH, WOMEN'S HEALTH CARE AND PREVENTATIVE CARE SERVICES, S. 225 (2002).
103 Employment Div. v. Smith, 494 U.S. 872, 878 (1990).
104 Id. at 882.
105 Id,
106 Id,
107 Catholic Charities of the Diocese of Albany v. Serio, 7 N.Y.3d 510, 523 (2006). Plaintiffs

claimed that another "exception to the holding of Smith can be derived from the doctrine of church
autonomy." Id. Although this doctrine is beyond the primary scope of this Note, this footnote provides
a brief overview of the issue in the interest of comprehensiveness. The doctrine of church autonomy
prevents the State from "interfering in matters of internal church governance." Id. Applied, the doctrine
of church autonomy would preclude the WHWA from requiring Plaintiffs to include contraception in
their insurance plans, despite its neutral and generally applicable status. The Court of Appeals
acknowledged the general validity of the church autonomy doctrine. Id See generally Canada v.
Milivojevich, 426 U.S. 696, 709-10 (1976); Kedroff v. St. Nicholas Cathedral of Russian Orthodox
Church of Am., 344 U.S. 94, 107-08 (1952). Ultimately, however, the Court rejected its application to
Plaintiffs' particular claims. Catholic Charities, 7 N.Y.3d at 523. "[C]hurch autonomy [was] not at
issue," the Court reasoned, because the WHWA did not represent an attempt by the legislature to take
sides in a "controvers[y] over religious authority or dogma." Id. at 524. Rather, the WHWA "merely
regulates one aspect" of the employer-employee relationship. Id. Although some district courts have
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rights, but infringed on their free speech rights as well. 10 8 Because the WHWA
implicated these multiple sets of rights, they argued, strict scrutiny ought to apply.

The Court of Appeals, however, rejected Plaintiffs' hybrid-rights theory as
dicta.10 9 Moreover, the Court reasoned, even if Employment Division had carved
out such an exception, Plaintiffs' claims would still fail, because their attendant
claims were "insubstantial." 110 The Court reasoned that the "legislation does not
interfere with [P]laintiffs' right to communicate, or to refrain from communicating
any message they like" and does not "compel them to associate, or prohibit them
from associating with anyone."1 11 Thus, the Court determined, the burden on their
exercise of religion cannot itself "call the validity of a generally applicable and
neutral statute into question." 112

VI. REVISITING EMPLOYMENTDIVISION, RETHINKING PLAINTIFFS' CLAIMS

A.Exploring the Hybrid-Rights Exception

Because the WHWA is both generally applicable and neutral, the merit of
Plaintiffs' claims turns on the reasonable reading of the Supreme Court's decision
in Employment Division v. Smith. 1 13 The New York Court of Appeals' decision,
however, is inconsistent with such a reading; Employment Division creates the
hybrid-rights exception on which Plaintiffs relied. That it does so is evident in
considering the reasoning together with the precise language of the decision.

As discussed supra, the State of Oregon denied the Employment Division
plaintiffs unemployment compensation for ingesting peyote during a ceremony of
the Native American Church to which they belonged. 114 In affirming the Oregon
decision, the Supreme Court held that, "if prohibiting the exercise of religion... is
not the object of the tax but merely the incidental effect of a generally applicable
and otherwise valid provision, the First Amendment has not been offended."'1 15

applied a ministerial exception where religious institutions have sought exemptions from Title VII of the
1964 Civil Rights Act, the Court continued, such an exception had no relevance in the case at bar. Id.
The exception provides "a limited exemption for ministers from antidiscrimination laws" and cannot be
transformed into "an absolute right for religiously affiliated employers to structure all aspects of its
relationship with its employees in conformity with church teachings." Id. This case, the Court
continued, involved neither a claim of employment discrimination nor the duties of ministers. Id.
Therefore, Plaintiffs could not avail themselves of the doctrine's protections. Id.

108 Catholic Charities of the Diocese of Albany v. Serio, 7 N.Y.3d 510, 524 (2006).
109 Id. at 523.
110 Id.

M Id. at 523.
112 Id.

113 Employment Div. v. Smith, 494 U.S. 872 (1990).
114 Id. at 874.
115 Id. at 878.
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In support, the Court recalled its earlier decision in Reynolds v. United
States.116  There, it affirmed the petitioner's conviction under a Utah statute
criminalizing bigamy. 117 The Reynolds court rejected his argument that the statute
unduly infringed on the exercise of his Mormon faith. 118 In so doing, the Reynolds
court distinguished between laws that regulate beliefs and those that regulate
conduct. 1 19 Although laws may not interfere with religious belief, laws may
interfere with religious practice, because the American government is necessarily a
"government of actions." 120  The Reynolds court insisted that to hold otherwise
would be to "make the professed doctrines of religious belief superior to the law of
the land, and in effect to permit every citizen to become a law unto himself."12 1

That the Employment Division decision relies heavily on Reynolds is
noteworthy. In both, the Supreme Court expressed concern with the practical
consequences of religious exemption. Whether religious exemption from the
WHWA would "permit every citizen to become a law unto himself' 122 thus turns
on whether the WHWA is comparable to the Oregon and Utah criminal statutes.
Such a comparison, however, cannot stand. Unlike the Oregon and Utah statues,
the WHWA imposes no criminal liability; proscriptions against criminal behavior
and a mandate imposing an affirmative civil duty are not comparable. Even the
Court in Employment Division acknowledged that criminal and civil statutes serve
different purposes and function differently. 123

More particularly, exempting private employers from coverage where
coverage is wholly inconsistent with long-held religious conviction would not pose
the same threat to basic physical safety as exempting citizens from controlled
substances laws. This is evident in view of the fact that drug use is frequently
associated with violence and harm to both users and those surrounding them. 124

Similarly, an exemption from the WHWA's contraceptive mandate would not pose
the same threat to fundamental social order as would an exemption from a
polygamy statute, given the well-documented link between polygamy and both
child and spousal abuse. 12 5

116 Reynolds v. United States, 98 U.S. 145 (1878).
117 Id. at 166-67.
118 Id
119 Id. at 164. While a law that prohibits polygamy such as the one before the Court in Reynolds is

an example of a law that regulates conduct, a law that prohibits belief in one god or demands belief in
another would be an example of a law that regulates belief.

120 Id. at 166.
121 Reynolds v. United States, 98 U.S. 145, 167 (1878).
122 Id.
123 Employment Div. v. Smith, 494 U.S. 872, 908 (1990) (Brennan, J., dissenting).
124 See generally Sara Markowitz, Alcohol, Drugs and Violent Crime, 25 INT'L REv. L. & ECON. 20

(2005) (discussing the link between illegal drug use and violent crimes such as assault and rape).
125 Maura Strassberg, The Crime of Polygamy, 12 TEMP. POL. & Civ. RTS. L. REv. 353, 364-65

(2004) ("Modem critics of [polygamy] argue that ... [it] should continue to be criminalized because
various other crimes are inherent to the practice .... Utah Attorney General Jan Graham listed statutory
rape, incest, unlawful sexual conduct with a minor, child abuse and cohabitant abuse as criminal
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Thus, Plaintiffs' claim does not raise the same concern for minority
accountability that underlies the Supreme Court's decision in both Employment
Division and Reynolds. That Plaintiffs require a more permissive exemption to the
WHWA to provide for their employees and maintain institutional integrity does not
imply that they simply seek to be above the laws of the nation. Granting such an

exemption would thus contradict neither "constitutional tradition" nor "common
sense"-as the Court feared that it would in Employment Division and Reynolds.126

The fact that private employers need not provide their employees with drug

coverage altogether further underscores the WHWA's distinctiveness for the
purpose of First Amendment analysis. There is no comparable opt-out provision
for criminal prohibitions; a citizen must comply or face imprisonment. In working
to disseminate effectively their religious messages, the Catholic Charities Plaintiffs
do not affirmatively place their employees in harms way as the court in
Employment Division and Reynolds feared petitioners exempted from criminal
statutes would.

The language from which the hybrid-rights exception emerges also
underscores the distinctiveness of the WHWA. After examining Reynolds, the

Employment Division court concluded that the only decisions in which it held that
the First Amendment indeed "bar[s] application of a neutral, generally applicable
law to religiously motivated action," had "involved not the Free Exercise Clause
alone, but the Free Exercise Clause in conjunction with other constitutional
protections, such as freedom of speech and of the press." 127 This is the precise

wording from which the Plaintiffs seek to pursue their hybrid rights claims.
Plaintiffs are not alone. Both the Ninth and Tenth Circuits have embraced this

approach.1
2 8

The fact that the Supreme Court upheld the Oregon ruling in distinguishing
Employment Division from its prior decisions warrants an analysis of those

decisions. After discussing Reynolds, the Court revisited its decision in Cantwell v.
Connecticut.129 There, petitioners-two Jehovah's Witnesses-challenged a

Connecticut Law that prohibited the solicitation of "money, services, subscriptions
or any valuable thing for any alleged religious, charitable or philanthropic cause,
from other than a member of the organization for whose benefit such person is
soliciting or within the county in which such person or organization is located,"
unless "such cause shall have been approved by the secretary of the public welfare

practices associated with Mormon [polygamy] .... Utah Governor Mike Leavitt identified criminal
non-support of children as an additional crime .... Other criminal conduct .. .includes criminal
neglect of dangerously ill pregnant wives, and welfare fraud.").

126 Employment Div., 494 U.S. at 885.
127 Id. at 881.
128 Miller v. Reed, 176 F.3d 1202, 1207 (9th Cir. 1999); Axon-Flynn v. Johnson, 356 F.3d 1277,

1295-97 (10th Cir. 2004).
129 Cantwell v. Connecticut, 310 U.S. 296 (1940).
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council." 130 The two had gone from house to house with religious literature, a
portable phonograph, and records, asking for permission to play the records, to
speak with individuals about the their faith and the evils of Catholicism, and to
request a donation. 13 1

The Cantwell court explained that the First Amendment "embraces two
concepts, freedom to believe and freedom to act"; the first is "absolute," while "the
second in the nature of things, cannot be." 132 Thus, "a state may by general and
non-discriminatory legislation regulate the times, the places, and the manner of
soliciting upon its streets, and of holding meetings thereon; and may in other
respects safeguard the peace, good order and comfort of the community, without
unconstitutionally invading the liberties protected. ' 133 However, the Court then
reasoned that:

to condition the solicitation of aid for the perpetuation of religious views
or systems upon a license, the grant of which rests in the exercise of a
determination by state authority as to what is a religious cause, is to lay a
forbidden burden upon the exercise of liberty protected by the
Constitution. 

134

Thus, the Court ultimately granted judgment in favor of the preachers. 13 5

Applying Cantwell, the Court in Employment Division found in favor of the
State of Oregon. 136 The Court distinguished the claim of the Native American
Church members from the claim of the preachers on the ground that theirs did not
involve any of the "communicative" rights at issue in Cantwell.137 The Court
reasoned that it did "not present such a hybrid situation, but a free exercise claim
unconnected with any communicative activity or parental right." 138  More
specifically, it found that because there was no argument that the controlled
substances law reflected an "attempt to regulate religious beliefs, the
communication of religious beliefs, or the raising of one's children in those beliefs,
the rule to which we have adhered ever since Reynolds plainly controls." 139 By
contrast, in Catholic Charities, Plaintiffs' claims more closely resemble those at
issue in Cantwell than they do those in Reynolds or Employment Division. Unlike
the Employment Division petitioners, Plaintiffs present precisely the type of hybrid
claim envisioned by the Employment Division court.

130 Cantwell, 310 U.S. at 301-02.
131 Id. at 30 1.
132 Id. at 303-04.
133 Id. at 304.
134 Id. at 307.
135 Cantwell v. Connecticut, 310 U.S. 296, 307 (1940).
136 Employment Div. v. Smith, 494 U.S. 872 (1990).
137 Id. at 882.
138 Id.
139 Id.
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B. Contraceptive Mandate as Forced Speech

In view of Employment Division, it is next necessary to consider Plaintiffs'
free speech claim. To proceed on a theory of hybrid-rights, Plaintiffs must present
a "colorable companion claim" that the WHWA unconstitutionally infringes on
their First Amendment "communicative" rights.140 That is to say, to trigger strict
scrutiny, Plaintiffs need show only a reasonable possibility of success, rather than
"certitude." 14 1

Plaintiffs' ability to do so in turn depends on the Supreme Court's holding in
Rumsfeld v. FAIR. 142 In rejecting Plaintiffs' claim, the New York Court of
Appeals directed them to "[s]ee" Rumsfeld v. FAIR.' 143 In fact, the Court of
Appeals cited to FAIR and FAIR alone in rejecting the claim. Yet, it made no
attempt to apply the standards set forth in FAIR, neglecting to consider fully
Plaintiffs' free speech claim. Instead, the Court of Appeals acknowledged that the
WHWA indeed "burden[ed] their exercise of religion" only to conclude abruptly
that it did not interfere with their "right to communicate, or to refrain from
communicating, any message they like." 144  Revisiting the FAIR decision thus
emerges as essential to a fair evaluation of Plaintiffs' claim.

FAIR is significant for Plaintiffs in that it presents issues entirely distinct
from those in Catholic Charities. The Supreme Court in FAIR rejected a free
speech challenge to the Solomon Amendment. 145 In so doing, it permitted the
federal government to deny funding to schools refusing to provide military
recruiters with resources available to other recruiters. 14 6 While critics argue that
the Solomon Amendment threatens student financial aid, it excludes only those
funds from various government agencies such as the Departments of Defense and
Homeland Security, the Central Intelligence Agency, and the National Nuclear
Security Administration of the Department of Energy. 14 7 It did not cover federal
funding for general student financial aid. 14 8 Furthermore, the statute also provided
an exemption for an institution with "a longstanding policy of pacifism based on
historical religious affiliation."1 49

The Court's analysis in FAIR is also telling. As "a general matter," the Court
ruled that "the Solomon Amendment regulates conduct, not speech. ' ' 150 It
nonetheless recognized that conduct may amount to a form of "compelled speech,"

140 Axson-Flynn v. Johnson, 356 F.3d. 1277, 1295 (10th Cir. 2004).
141 Id.
142 Rumsfeld v. Forum for Academic & Institutional Rights, Inc., 547 U.S. 47 (2006).
143 Catholic Charities of Diocese of Albany v. Serio, 7 N.Y.3d 510, 523 (2006).
144 Id.
145 Rumsfeldv. Forum for Academic & Institutional Rights, 547 U.S. at 47-48.
146 10 U.S.C. § 983 (1996).
147 10 U.S.C. § 983(d)(1) (2000).
148 Id. at § 983(d)(2).
149 Id. at § 983(c)(2).
150 Rumsfeld v. Forum for Academic & Institutional Rights, 547 U.S. at 48.
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triggering strict scrutiny in certain instances. 151 The Court cited to United States v.
O'Brien to support its decision. 152 There, the Court held that "some forms of
symbolic speech"15 3 or "conduct that is inherently expressive" warranted First
Amendment protection. 154 In view of O'Brien, the Court upheld the Solomon
Amendment, reasoning that it did not require the schools to say anything in
particular.155 Unlike the Solomon Amendment, the WHWA does not condition the
receipt of government funding upon compliance; religious employers cannot
simply abstain from taking funding to protect their institutional integrity. Thus, the
WHWA, unlike the Solomon Amendment, imposes a blanket mandate on private
entities to engage in a particular form of communicative conduct.

The Supreme Court's decision in Boy Scouts of America v. Dale156 further
indicates that coerced subsidization of conduct may amount to forced speech in
violation of the Free Speech Clause. In Boy Scouts of America, the Court reversed
a New Jersey Supreme Court ruling that prohibited the organization from denying a
Scout leader position to a gay man. 157 The Court explained that because such a
prohibition forced the organization to send a message inconsistent with its own

organizational values, it could not stand. 158

Similarly, in Hurley v. Irish-American Gay, Lesbian & Bisexual Group of
Boston, the Court upheld the decision of the Supreme Judicial Court of
Massachusetts to permit parade organizers to exclude a gay rights organization
from participation. 159 Again, in West Virginia State Board of Education v.
Barnette, the Court invalidated state law requiring a person to salute the flag. 160

In Catholic Charities, Plaintiffs' claim of forced speech mirrors those of the
petitioners in the preceding cases. That the preceding cases presented claims
involving the use of public property or public space further strengthens the First
Amendment protection from government compelled "communicative"' 16 1 rights in
the private decision-making of private employers. Plaintiffs' free speech claim
stems from a genuine concern that the WHWA compels them to communicate a
message that is wholly incommensurate with the central tenets of their very reason
for being-their faith. Providing contraceptives, in contradiction with teachings to
the contrary, disallows the effective dissemination of "the values they seek to

151 Id.
152 United States v. O'Brien, 391 U.S. 367 (1968).
153 Rumsfeld v. Forum for Academic & Institutional Rights, 547 U.S. at 64.
154 Id. at 66.
155 O'Brien, 391 U.S. at 377.
156 Boy Scouts of Am. v. Dale, 530 U.S. 640, 643 (2000).
157 Id. at 661.
158 Id.
159 Hurley v. Irish-Am. Gay, Lesbian & Bisexual Group of Boston, 515 U.S. 557 (1995).
160 W. Va. State Bd. of Educ. v. Bamette, 319 U.S. 624 (1943).
161 Axson-Flynn v. Johnson, 356 F.3d. 1277, 1295 (10th Cir. 2004).
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instill." 16 2  Plaintiffs cannot at once urge their congregants away from
contraception and provide access to those whom they have hired to assist in their
operation. While one might argue that members of a church maintenance staff are
not hired exclusively to promote its mission, those receiving a salary from the

church and facilitating its daily functioning are part of the church. Thus, those who
view such individuals may reasonably view their use of contraception as
inconsistent with the church's teachings.

Plaintiffs further insisted that "[t]here is no question that financial support is

a form of sponsorship or endorsement." 163 This argument is consistent with the
Supreme Court's long-held recognition of the relationship between financial
support and First Amendment protections. Abood v. Detroit Board of Education is
noteworthy in this regard. There, the Court held that unions could not force non-
union members to pay union fees inconsistent with their ideological beliefs. 16 4 The
Court recognized that, "it violates the First Amendment to force a person to

contribute money for a cause with which he or she disagrees." 1 65 For Plaintiffs, the
WHWA's contraceptive mandate compels communication in a way that directly
undermines their respective missions. The widespread popularity of birth control
in the United States makes it no less a choice to abstain from such communication.

This argument also bears intuitive force. Such rationale underlies more
familiar controversies, such as government funding of faith-based organizations or
government vouchers for private and parochial schools. It is also arguably the
driving force behind international divestment initiatives from places such as Darfur.
However, granting Plaintiffs an exception from the WHWA's contraceptive
mandate does not belie the global interconnectedness that often renders such
initiatives wholly impracticable. Thus, Plaintiffs' argument that they cannot at
once teach that contraception is wrong and pay for it is reasonable.

C. The WHWA Under Review

Taken together, free exercise and free speech doctrine undermines the Court

of Appeals' decision to reject Plaintiffs' claims as insubstantial. Because the
WHWA burdens both Plaintiffs' free exercise and free speech rights, it is subject to
strict scrutiny. The question then becomes whether this burden is sufficient to
violate the First Amendment.

Arguably, the political and social importance of free speech is distinct from
the legal reality that dictates the content of its protections. However, any analysis
of whether a unique form of related expression is or ought to be protected under the
First Amendment warrants discussion of such underlying considerations. While

162 Petition for Writ of Certiorari at 17, Catholic Charities of the Diocese of Albany v. Dinallo, (No.

061550) (2007).
163 Id.
164 Abood v. Detroit Bd. of Educ., 431 U.S. 209, 234 (1977).
165 Id. at 235.
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they are not necessarily dispositive, surely they are informative in applying
preexisting doctrine or jurisprudence to new cases.

As Professor Erwin Chemerinsky has observed, scholars have identified four
broad theories of free speech protection. 166 First, protecting, if not encouraging,
free speech furthers the values and experience of self-governance on which
representative democracy was founded. 167 Such self-governance is necessary for
the continued functioning of the American government. 168  If citizens find
themselves unable to express their views, for example, they will be less likely to
have any say in the governance of the country in which they are voting.

The second theory centers on the relationship between free speech and the
discovery of truth in the abstract. 169  This idea-the "marketplace of ideas"
approach-reasons that the expression of multiple views facilitates the piecing
together of any underlying truth in each. 170 Much like the free marketplace forces
competing businesses to work toward their best to sustain themselves, so too the
marketplace of ideas forces individuals to consider rigorously their own views in
light of the competing views that may prove more truthful.

Third, free speech is said to promote autonomy. 17 1 The ability to express
one's own opinions is central to an individual's sense of self This idea is
especially relevant for the Plaintiffs in Catholic Charities, because they represent
organizations gathered for the distinctive mission of fulfilling the word of their
deity as they understand it and must communicate expectations to their
constituents. Thus, the very reason for their existence places an extremely high
premium on their ability to express themselves in a way that is consistent with the
principles on which their mission depends.

Fourth and last, Chemerinsky concludes, promoting free speech fosters
tolerance. 172  In allowing people of diverse backgrounds to share diverse
viewpoints, they might arrive at a better appreciation of both those backgrounds
and viewpoints. 173 That free speech promotes tolerance is especially important in
considering the ability of different religious communities to live with one another
in the same representative democracy.

The fundamental importance of free speech underlying Plaintiffs' claims is
an essential component of strict scrutiny application. Strict scrutiny requires the
narrow tailoring of the legislative means to the legislative ends; whether such a
relationship is present in part depends on whether the legislation is neither over nor

166 Erwin Chemerinsky, CONSTITUTIONAL LAW: PRINCIPLES AND POLICIES 925-30 (3d ed. 2006).
167 Id. at 926.
168 Id.
169 Id. at 927-28.
170 Id.
171 Erwin Chemerinsky, CONSTITUTIONAL LAW: PRINCIPLES AND POLICIES 929 (3d ed. 2006).
172 Id. at 930.
173 Id.
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under-inclusive. 174 If, for example, the legislation impacts more persons or groups
of persons than necessary to achieve its ends, it may be over-inclusive. 175 Here,
strict scrutiny requires that the WHWA further compelling government interests.
The promotion of women's health and gender equality-the WHWA's stated
goals-undoubtedly constitute such interests. However, the WHWA is not
narrowly tailored in view of the burden that it imposes on Plaintiffs' First
Amendment rights.

That the WHWA mandates mammographies and other screening measures
belies the argument that its "religious employers" exemption is necessarily narrow.
The New York State Legislature might pursue women's health in a variety of
ways-and in a variety of ways that do not burden free exercise or violate free
speech. Even accepting that contraceptives are medically necessary in certain
instances, the legislature might require coverage for patients with documented
medical needs.

In Missouri, for example, the legislature adopted a statute similar to the
WHWA, but created an exemption for employers, religious or secular, "if the use or
provision of such contraceptives is contrary to the moral, ethical or religious beliefs
or tenets of such person or entity." 176 However, it also requires employers to
include coverage for employees who require birth control to correct a hormonal
imbalance or other medical conditions.

Even accepting that family planning itself constitutes a medical need, the
legislature might have included a more permissive exemption for religious
employers. Plaintiffs cannot qualify for the exemption because they do not
primarily serve fellow believers. However, requiring such service overlooks the
important social services that many faith-based organizations provide non-
believers-coming to their aid where the government has been remiss or unable.
Instead, narrowing the exemption as it did, the legislature incentivizes religious
employers to opt out of drug coverage altogether. Given that the majority of
Americans with health insurance have employer-provided plans, and that religious
employers such as Plaintiffs employ millions, such a narrow exemption is not
narrowly tailored to promote the WHWA's goals. Narrow tailoring would require
that the legislation and its stated end be tightly connected; that the WHWA creates
a disincentive for employers to provide drug coverage hinders the WHWA's goals.

The optional rider that the legislature provides to employees whose
employers qualify for the exemption is similarly illustrative. Such employees may
purchase a contraceptive rider through the state for a fee comparable to what they
might otherwise have paid. To protect better the First Amendment rights of
religious minorities, the legislature should extend the rider to a broader group of

174 16B AM. JUR. 2D Constitutional Law § 815 (2008).
175 Id.
176 Mo. REv. STAT. § 376.1199.4 (1) (2005).
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employers. Such a rider is neither cost-prohibitive for employees nor unreasonably
impractical for the State, given that procedural mechanisms are already in place for
its administration.

Thus, the argument that contraceptive access unavoidably infringes on
Plaintiffs' rights is untenable. Plaintiffs' argument is best understood as an
outgrowth of their very reason for being-it cannot be said that they simply seek a
free pass. To protect their rights is to affirm the American values of tolerance,
viewpoint diversity, and autonomous decision-making within the regulatory state.

While the desire to promote women's health and to promote contraceptive
access are compelling government interests, the WHWA's contraceptive mandate is
thus not narrowly tailored to further those interests, given the significant burden
that it imposes on the First Amendment rights of Plaintiffs-and other similar
religious employers. New York might consider a more permissive opt-out
provision, akin to the Missouri statute, to achieve a fairer compromise.

VIII. CONCLUSION

Because the WHWA promotes early detection and treatment of breast and
cervical cancers and osteoporosis, its importance to women's health is substantial.
Promoting contraceptive access is, in many instances, important to women's health,
and arguably important to gender equality.

However, the WHWA's contraceptive mandate imposes a substantial burden
on the First Amendment rights of religious employers, such as Plaintiffs in Catholic
Charities. Analysis of both free exercise and free speech doctrine reveals that the
New York Court of Appeals neglected to consider fully the merit of their claims in
light of Supreme Court precedent-in particular, Employment Division v. Smith,
Rumsfeld v. FAIR, and Abood v. Detroit Board of Education. Read together, these
cases stand for the proposition that a law burdening the free exercise and
compelling "communicative"' 177 conduct in the form of financial support is subject
to strict scrutiny. The WHWA's contraceptive mandate is such a law.

American lawmakers must therefore work to promote women's health and
gender equality, but within the bounds of constitutional limitations. Arguably, the
American dependence on employer-provided plans also behooves employers of all
types to consider carefully the consequences of the decisions that they make as to
coverage. However, the popularity of birth control-and its undeniable
importance-ought not to obscure the fundamental importance of the First
Amendment protections with which it conflicts under the WHWA.

The importance of contraceptive access notwithstanding, the Supreme Court
has missed a valuable opportunity to affirm the fundamental First Amendment
principles of tolerance and viewpoint diversity upon which American democracy

177 See generally Axson-Flynn v. Johnson, 356 F.3d. 1277, 1295 (10th Cir. 2004).
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was founded, and upon which its survival depends. In this way, Catholic Charities
both emblemizes the difficult task of balancing competing public interests and
suggests that America should again revisit the feasibility of comprehensive
socialized healthcare.

Lastly, it is noteworthy that the likely plaintiff in a free exercise or free
speech case is not the holder or speaker of the majority view. It cannot be that the
Framers intended that the First Amendment serve simply to protect the majority
view-after all, why would such a view need protection?




