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THE TALE OF TWO SYSTEMS:
HOW INTEGRATED DIVORCE LAWS CAN REMEDY

THE UNINTENDED EFFECTS OF PURE
NO-FAULT DIVORCE

KAREN TURNA GE BOYD*

I. INTRODUCTION

"[Marriage] ... is an institution, in the maintenance of which in its purity the
public is deeply interested, for it is the foundation of the family and of society,
without which there would be neither civilization nor progress."1 These powerful
words of the U.S. Supreme Court clearly recognized the importance of marriage in
society as early as 1888. As the public's interest in the institution of marriage
diminished, and became replaced by the turning of heads and the closing of eyes,
marriage as a foundation of society took a complete turn from what it once was.
Instead of the expectation for people to hold to such a sacred commitment, the
marital vows are now hollow words with less effect than a contract to buy a
washing machine. The values that the culture and courts once protected are
nowhere to be found. When an individual is forced to leave her marriage because
of a spouse's failure to be true to his vows, the individual is often forced to bow out
with no protection from the negative psychological and economic results of
divorce.

The institution of marriage has seen many changes throughout its history in
the United States. No longer is there a true promise to remain together through
good and bad. Marriage in the modem society is like dating; one can just run if it if
it does not work out. No longer are spouses expected to remain sexually faithful to
each other, particularly in a society where the President cheats on his wife,2 and a
famous athlete admits to having an affair on national television while his wife sits
beside him, holding his hand. 3 Adultery is not a new problem--even in the early

. Karen is a graduate of Regent University School of Law in Virginia Beach, Virginia. She is currently
an associate at Duffy and Feemster, LLC in Savannah, Georgia, where she concetrates in the area of
domestic law.

I Maynard v. Hill, 125 U.S. 190,211 (1888).
2 Clinton Regretful for "Misleading'" Americans over Lewinsky Scandal, CNN.com, Jan. 26, 2000,

at http://archives.cnn.com/2000/ALLPOLITICS/stories/01/26/clinton.regrets/ (last visited Feb. 10,
2006).

3 Associated Press, Colorado DA Files Charges; Kobe Proclaims Innocence, SGVTribune.com,
July 18, 2003, at http://v6.sgvtribune.coni/Stories/0,1413,205%257E28724%257E1520252,00.html (last
visited Feb. 10, 2006).
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1900s, it was the most common fault ground for divorce.4 However, adultery is so
common now that it has lost its stigma in this country and is no longer considered
inappropriate behavior. Recent estimates suggest that somewhere between fifty
and seventy percent of married men and women have been unfaithful. 5

This article does not concentrate on the morality of no-fault divorce, as many
others do already. Instead, this article focuses on the reasons states should have
both fault and no-fault grounds available to divorcing couples. After a brief
discussion of the history of divorce in the U.S, this article will show how the no-
fault era has severely limited property distribution and spousal support to the
innocent spouse.6 Finally, this article proposes that the current divorce law in
Georgia serves as an example of a well integrated alternative to pure no-fault
schemes, demonstrating that fault should play a role in property distribution and
spousal support considerations.

II. HISTORY

Each year, 500,000 children under the age of six lose their families to the
tragedy of divorce. 7 Half of all marriages in this country end in divorce. 8 A
marriage scholar once noted: "This history of man indicates that as soon as he
created the relationship of marriage, 'adultery was not far behind.' 9

Once upon a time, a marriage could only be dissolved by God through death
or by the church through annulment. 10 For most of the history of the United States,
getting a divorce was a difficult and tedious process. The party who wanted a
divorce had to prove that their spouse committed an act that constituted fault
grounds for divorce.1 1  The most common fault grounds were adultery, physical

4 Laura Bradford, The Counterrevolution: A Critique of Recent Proposals to Reform No-Fault
Divorce Laws, 49 STAN. L. REV. 607, 610 (1997).

5 CONSTANCE AHRONS, THE GOOD DIVORCE: KEEPING YOUR FAMILY TOGETHER WHEN YOUR
MARRIAGE COMES APART 37 (1994).

6 Mary Ann Mason, Motherhood v. Equal Treatment, 29 J. FAM. L. 1 (1990/1991).
7 JUDITH S. WALLERSTEIN ET AL., THE UNEXPECTED LEGACY OF DIVORCE 162 (2000). No-fault

divorce negatively impacts hundreds of thousands of people a year, especially children. See generally
Mason, supra note 6. This article will not address the additional complications when children are
involved in the divorce process. Although it is a vitally important consideration, unfortunately
addressing the issue is impossible in an article of this length.

Other scholars have researched and written about the impact of no-fault divorce on children. See
WALLERSTEIN ET AL., supra (charting the long-term effects of divorce on children twenty-five years
after the divorce occurs); LENORE J. WEITZMAN, THE DIVORCE REVOLUTION: THE UNEXPECTED
SOCIAL AND ECONOMIC CONSEQUENCES FOR WOMEN AND CHILDREN IN AMERICA (1985) (showing that

regardless of care-giving responsibilities to minor children, no-fault divorce has been a "relentless trend"
toward short-term alimony, or no alimony at all); Ellen Van Velsor & Angela M. O'Rand, Family Life
Cycle, Work Career Patterns, and Women's Wages at Midlife, 46 J. MARRIAGE & FAM. 365 (1984)
(discussing the effect of child care on the participation of the caregiver parent in the workplace).

8 Jeremy A. Matz, We're All Winners: Game Theory, Adjusted Winner Procedure and Property
Division at Divorce, 66 BROOK. L. REV. 1339, 1339 (2001).

9 Daniel E. Murray, Ancient Laws on Adultery: A Synopsis, I J. FAM. L. 89, 89 (1961).
10 ALLEN M. PARKMAN, GOOD INTENTIONS GONE AWRY: NO-FAULT DIVORCE AND THE

AMERICAN FAMILY 20 (2000).
II Allen Parkman, Reforming Divorce Reform, 41 SANTA CLARA L. REV 379, 379 (2001).
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abuse, 12 and desertion. 13 A divorce was only issued when one of the spouses was
at fault; in other words, they must have done something wrong and thus be culpable
for the action. 

14

In realty, the term "fault" is a misnomer because divorces were not
awarded on the basis of blame to punish a guilty spouse. Rather, the courts
attempted to protect an innocent spouse by recognizing that a life sentence
to an intolerable circumstance [including adultery] was worse than
allowing divorce. A divorce was simply a sanctioned excuse from one's
marriage vows. 

15

During that time, couples who exchanged wedding vows were expected to be

accountable to those vows. The state held people who violated their marriage vows

responsible for that violation.

Wedding vows are promises made at the start of a marriage-a
commitment-signaling a man and a woman's intention to go beyond just
living together as cohabitating roommates, but to live as life-long partners,
and to build a family together, taking care of each other in sickness and in
health .... In the past, a disappointment in love or a hurtful argument did
not constitute grounds for divorce. 16

Today, a spouse who honors her commitment is treated no differently than the
cheating spouse. The innocent spouse receives no protection or special

consideration for fulfilling her marital responsibilities.

Fault ground divorces were based on the country's concern about the moral
message of the law. Marriage was a responsibility, and divorce was a failure to

meet that responsibilities. Courts deemed it fair that the party who breached the
marriage contract should be held responsible to take the blame for the failed

marriage. 
17

12 Many articles have argued that no-fault divorce is necessary to prevent women and children from
abuse. This article will not discuss the alleged correlation between domestic violence and no-fault
divorce, as it does not advocate a complete rejection of no-fault divorce, but rather proposes the
reintroduction of fault grounds in the existing no-fault system.

For a fascinating study suggesting that no-fault divorce actually increases violence against
spouses, see Lynn D. Wardle, Marriage and Domestic Violence in the United States: New Perspectives
About Legal Strategies to Combat Domestic Violence, 15 ST. THOMAS L. REV. 791, 802-03 (2003)
(stating that separated and divorced women endure the highest rate of spousal abuse because no-fault
divorce causes fury and instability).

13 Jeannette C. Griff, How Fault Remains a Factor in Property Division upon Divorce: An
Analysis of Equitable Distribution in Michigan After Sparks v. Sparks, 71 U. DET. MERCY L. REV. 421,
426 (1994).

14 Pennings v. Pennings, 786 A.2d 622, 625 (Me. 2001) (note that insanity was a defense that
exculpated culpability).

15 Harvey L. Golden & J. Michael Taylor, Dueling Over the Issue of Fault: Fault Enforces
Accountability, 10 FALL FAM. ADvOC. 11, 11-12 (1987).

16 JUDY PAREJKO, STOLEN Vows: THE ILLUSION OF No-FAULT DIVORCE AND THE RISE OF THE

AMERICAN DIVORCE INDUSTRY 72 (2002).
17 Ira Mark Ellman & Sharon Lohr, Marriage as a Contract, Opportunistic Violence, and Other

Bad Arguments for Fault Divorce, 1997 U. ILL. L. REV. 719, 721 (1997).
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The classic fault-based divorce obligated men and women to lead a "good
life," so defined by religious or social morals. Happiness was not the
purpose of this moral code, but was expected to be a by-product of
performing one's duties. If happiness did not come, however, one would
be consoled by knowing one had led the right kind of life .... In the old
view, the right life was difficult: one's duties were numerous and onerous.
. distractions from duty were numerous and dangerous. 18

The nation's view of marriage has changed drastically since the days when men
and women were encouraged and expected to lead the "good life." Now, society
almost expects one member of a couple to have a midlife crisis and commit
adultery--or to be more politically correct, "an affair." Spouses who work to live
up to the wedding vows are few and far between.

Similar to the changing views of the nation during the last century, the
Supreme Court's view of marriage has changed since it valiantly decreed that
marriage "is an institution, in the maintenance of which in its purity the public is
deeply interested, for it is the foundation of the family and of society, without
which there would be neither civilization nor progress." 19  In sharp contrast,
marriage is now considered a private affair in which the state should not be
involved. Furthermore, the country appears to openly tolerate adultery although it
had been viewed as a crime against marriage for hundreds of years. Adultery is
"one of the most ancient and stringent cultural rules regulating family life. In
Western civilization, it can be traced back at least to early Hebraic society." 20

As America moved further away from her moral roots, divorce became more
secularized. Breaking the marriage contract is no longer taboo. Society accepts the
view that marriage is a partnership between individuals, terminable at will when it
fails to meet the needs or desires of either party.2 1 By 1985, all fifty states had
some form of no-fault divorce in place.22 Although some supporters claim that the
laws of the no-fault divorce regime reduces transaction costs and alimony penalties,
while making divorce appealing to more couples, one cannot deny that the change
in divorce laws has contributed to a weakening of social sanctions against
divorce.

23

Once it became easier for couples to separate and form new families,
attachments to spouses and children became in many ways more
contingent. Particularly for men, who seem to view attachment to children
in terms of their current relationships, family life in many cases becomes

18 Katherine Shaw Spaht, Revolution and Counter-Revolution: The Future of Marriage in the Law,
49 LoY. L. REV. 1, 17 (2003).

19 Maynard, 125 U.S. at 211.
20 LYNN ATWATER, THE EXTRAMARITAL CONNECTION: SEX, INTIMACY AND IDENTITY 16 (1982).
21 Bradford, supra note 4, at 611.
22 DAWN BRADLEY BERRY, THE DIVORCE SOURCEBOOK 15 (McGraw Hill 1998) (1995).
23 MARGARET F. BRINIG, FROM CONTRACT TO COVENANT: BEYOND THE LAW AND ECONOMICS OF

THE FAMILY 158 (2000).
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discrete: rent-a-husband or rent-a-dad. The grand sweep of family life
disappeared.

24

In fact, however, it seems that many Americans are not happy with this new type of
divorce. Today, surveys show that roughly half of all Americans favor changes
that would make it more difficult to get a divorce, which is an increase since ten
years ago.25

Courts removed fault-based divorce from the law for two primary reasons.
First, spouses often perjured themselves in order to get a divorce, even in situations
where no fault is involved, because divorce was only permitted by alleging the
appropriate fault grounds.26  Second, courts wanted to reduce the hostility
historically associated with divorce-related litigation. 27 This reasoning makes little
sense in the litigious society of this country.28 Legislatures can easily remedy these
problems by simply adding the phrase "or upon mutual consent" to all the existing
lists of statutory grounds for divorce.29 It is not surprising that marital conflicts
generated by marital break-ups have continued to grow despite the enactment of
no-fault divorce laws. 30

The belief that "things are better now" regarding hostility in divorce
litigation is perpetuated in part by the fostering of an illusion about how
much hostility there was in the "bad old days." In fact, approximately
ninety to ninety-five percent of all divorces before the adoption of no-fault
grounds were uncontested. In the overwhelming majority of cases before
the adoption of no-fault divorce grounds, there was no hostile litigation;
there was no litigation at all. 3 1

Despite the inconsistencies in the reasoning underlying no-fault divorce, state
legislatures began to abrogate fault-based grounds as causes for divorce. In
California, for example, the classic form of fault-based divorce was repudiated as
early as 1969.32 The states substituted statutory non-fault causes, such as adultery,
violence, and incarceration with terms such as: irreconcilable differences,
incompatibility, irretrievable breakdown of the marriage, incompatibility of
temperament, voluntary separation for statutorily-mandated periods of time,
breakdown of the marriage to the extent that the legitimate objects of marriage have

24 Id. at 219.

25 Reforming Divorce Reform, supra note 11, at 398.

26 Id. at 383.

27 Lynn D. Wardle, Divorce Violence and the No-Fault Divorce Culture, 1994 UTAH L. REV. 741,

741 (1994) [hereinafter Divorce Violence].
28 If one follows this reasoning to its logical conclusion, then criminal defendants would not be

allowed to testify because there is a real possibility that they will perjure themselves. Furthermore,
family members would not be competent witnesses in civil actions, and in fact, the entire U.S. court
system would not exist because it increases hostility between members of society.

29 PAREJKO, supra note 16, at 59-60.
30 Herma Hill Kay, No-Fault Divorce and Child Custody: Chilling Out the Gender Wars, 36

FAMILY L.Q. 27, 32 (2002).
31 Lynn D. Wardle, No-Fault Divorce and the Divorce Conundrum, 1991 BYU L. REV. 79, 103

(199 1) [hereinafter Divorce Conundrum].
32 Ellman & Lohr, supra note 17, at 722.
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been destroyed and there remains no reasonable likelihood that the marriage can be
preserved, a statutorily mandated period of separation with no reasonable prospect
of reconciliation, and other similarly worded phrases to classify no-fault divorce. 33

These terms all mean the same thing: "we don't get along anymore."
Recently, in an opinion granting a no-fault divorce, the Supreme Court of

Massachusetts stated: "In adopting no-fault divorce, the Legislature implicitly
recognized that the parties to a marriage should be able to make personal and
unavoidably subjective decisions about marriage and divorce free from
overwhelming state control.' '34 It is true that spouses should be able to make
personal and unavoidably subjective decisions about their marriage. This freedom,
however, should include the decision of an injured spouse to file for divorce on
grounds of adultery or cruelty, and to make such reason known to the court.

The no-fault divorce culture is hostile to religious values. There are many
reasons for this hostility, and some of them are conceptually related to the First
Amendment Establishment Clause. Some proponents of pure no-fault divorce
proceedings argue that the Establishment Clause provides sufficient reason to reject
what is considered predominately religious fault-based rationale. The argument
that fault divorce infringes on a constitutional right makes little sense, however.
"Monogamous marriages are sufficiently fundamental to our society... marriage is
no ordinary contract .... Adultery can devastate people of all religious beliefs, as
well as people bereft of religion." 35 While having a pure fault-based system could
plausibly be an infringement on constitutional rights, an integrated system of fault
and no-fault grounds for divorce is fair to all-at least fairer than a system that
forces people to allege no-fault as a reason for divorce, even where they are
religiously opposed to it. Merely because a law serves a moral purpose does not
mean that it violates the Establishment Clause.36

Ironically, the adoption of no-fault grounds has led to more, not less, public
intrusion into individual and family privacy in regard to divorce. The shield
of family privacy protects the ongoing family; when there is family
breakup, the state's parens patriae interests in protecting vulnerable and
dependent persons warrants much greater state intrusion than before.
Whereas state intrusion previously focused on marital fault, "[t]he new
divorce laws made divorce easier, but they imposed external norms on how
divorced couples continue[] to relate to each other and their children." It
appears that since the adoption of no-fault divorce grounds there is not only
more litigation regarding collateral matters (such as custody and finances)

33 Kenneth Rigby, Report and Recommendation of the Louisiana State Law Institute to the House
Civil Law and Procedure Committee of the Louisiana Legislature Relative to the Reinstatement of Fault
as a Prerequisite to a Divorce, 62 LA. L. REv. 561, 576-77 (2002).

34 Caffyn v. Caffyn, 806 N.E.2d 415,422,441 Mass. 487, 495 (2004).
35 Arnold H. Loewy, Morals Legislation and the Establishment Clause, 55 ALA. L. REv. 159, 166

(2003).
36 Traveling down this dangerous slippery slope, particularly in the wake of Lawrence v. Texas,

539 U.S. 558 (2003), would also result in the legalization of prostitution, child/adult sex, and polygamy
in the future.
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at the time of divorce, but it seems that there also is significantly more
follow-up litigation. More often, and for longer periods of time, divorced
parties are returning to court demanding further judicial scrutiny of the
vestiges of a previously-terminated marriage. As a result, not once but
many times parties must open their private lives to the scrutiny of public
(judicial) officials in formal court proceedings. 37

Additionally, many Americans have simply drifted with the generally secular

culture away from morality and family values. Regardless of the causes, the

consequences have been a growing lack of appreciation for, and the rejection of,
morality and values in public life in general, and an abandonment of morality in

family law in particular. 38 Advocates of the pure no-fault schemes contend that no-

fault divorce is purely a legal concept, and never intended to implicate moral

responsibility. 39 However, no-fault divorce is not just a legal concept. It is also a

moral statement, and the absence of fault in divorce proceedings sends a message.

For example, when a spouse who commits adultery leaves the marriage with
half or more of the family's assets, as may occur within the current pure no-fault

schemes, an injustice is done. The message is clear-it is acceptable to have an

extramarital affair. In fact, one can even be financially rewarded for doing so.

Reintroducing the fault concept back into divorce, as well as the division of assets

and spousal support after divorce satisfies the popular expectation that society will

reward those who observe their marital vows and commitments. 40 No-fault divorce

has a negative consequence not only on divorce, but also on marriage itself. "The

marriage obligations have been themselves rendered illusory . . . because no

penalties can be exacted for breach of any marital promises. There are therefore
few incentives other than a moral obligation or a feeling of affection to prevent

either party from engaging in bad marital behavior .... ,4

In the name of privacy, autonomy, and freedom, important protections and

morals in the arena of family life have been obliterated. In areas where the law was
once outspoken, it is now essentially mute. It is no surprise that current American
society views marriage simply "'as a couple's relationship, designed to fulfill the

emotional needs of adults, rather than as an institution for parenthood and child
rearing. " 4 2 Since the enactment of no-fault divorce, the divorce rate has continued

to rise and the workload of the courts has only increased. 43

37 Divorce Conundrum, supra note 31, at 108-09 (internal citations omitted) (quoting HERBERT
JACOB, SILENT REVOLUTION: THE TRANSFORMATION OF DIVORCE LAW IN THE UNITED STATES 8
(1988)).

38 Divorce Violence, supra note 27, at 758-59.
39 WALLERSTEIN ET AL., supra note 7, at 162.
40 Bradford, supra note 4, at 621.
41 BRINIG, supra note 23, at 149.
42 Spaht, supra note 18, at 6 (quoting Barbara Dafore Whitehead & David Popenoe, Introduction:

The Decline of Child Centered Marriage, 4 Am. Experiment Q. 8, 9 (Summer 2001)).
43 PAREJKO, supra note 16, at 64.
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The lofty goals enshrouding this law reform--of helping fragile families by
providing aid and comfort during the emotional tailspin of divorce-were
never realized. Instead, the outcome was a loosening of the reins of
marriage---devaluing the meaning in the wedding vows and replacing tried-
and-true standards with a hollow criterion that would lead to untold
misery.

44

Wedding vows are promises made at the start of a marriage to live as life-
long partners, to build a family together, and to take care of each other in sickness

and in health. In the past, a disappointment in love or a hurtful argument did not

constitute grounds for divorce.4 5 As fault-based divorces became the exception to

the rule, it became clear that America's view of marriage was changing. No longer
was there a minimum level of conduct expected from people who chose to marry.

The law allowed marriage to become a pseudo-contract 46 entered into by two
people, either of whom could breach at any time, where a spouse had but to say
"we can't get along anymore." This created and allowed for the development of

the idea that termination of a marriage is a matter of individual right.47 It is a
travesty that marriages, which were once viewed as the holiest of contracts, are
today given less legal effect than an ordinary contract to buy a washing machine. 48

The reformers were so preoccupied with the question of fault and its role in both
obtaining a divorce and securing a financial settlement that few of them thought

sufficiently about the consequences of the new system. None of them foresaw how
fault-neutral rules might come to disadvantage the economically weaker party.49

III. FAULT AS GROUNDS FOR DIVORCE

The society today relies upon no-fault divorce; it is so entwined with

America's valuation of marriage--or lack thereof-that to request its omission

from the law is an unrealistic goal. However, it is practical and economical to aim
for a system where the injured spouse may be legally permitted to file for a fault
divorce if she so chooses. 50 Two-thirds of divorces in the United States actually

occur for no-fault reasons, such as a "lack of connection." 5 1 With approximately

44 Id at 31-32.
45 Id. at 72.
46 Marriage is a "pseudo-contract" because unlike a real contract, there is no consequence for

breach.
47 Spaht, supra note 18, at 9.
48 In re Marriage of Mehren & Dargan, 13 Cal. Rptr. 3d 522; 118 Cal. App. 4th 1167 (2004)

(holding that contract between spouses regarding marriage, alimony, and distribution of property is
unenforceable as against public policy because it attempted to circumvent the no-fault provisions of the
California family code).

49 WEITZMAN, supra note 7, at 19.
50 Of course, men are sometimes the injured spouses. For the simplicity of this article, the wife will

be referred to as the innocent or injured spouse, and the husband will be the guilty spouse. All the
arguments remain the same in cases where the man is the injured spouse, and he should also be allowed
to assert fault grounds for divorce.

51 Spaht, supra note 18, at 13.
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974,000 divorces each year, 321,420 people are filing for no-fault divorces when
someone is, in fact, at fault.52

Laws that do not allow an innocent spouse to divorce on fault-based grounds
hurt the innocent spouse in three ways. First, it prevents the spouse from using her
moral blameworthiness to negotiate a fair settlement. Second, the law treats the
innocent and guilty party equally, sending the message that nothing is required in a
marital relationship. Third, it favors men, who are generally more economically
successful after divorce.

No-fault divorce laws are especially detrimental to homemakers. The longer
a marriage lasts, the more a homemaker's risk of harm increases in the event of
divorce. As she becomes more removed from any education she has received, and
any employment she may have had before or during the marriage, her economic
dependence on her husband naturally grows. Yet the American culture and the law
make it easy and even attractive for her husband to walk away from her.53 She
sacrifices her career to marry him, have his children, and furthers his career during
the process, yet he can take advantage of easy and culturally acceptable access to
sex and women when he is ready for what he considers as more exciting than his
marriage. Her choice is to either put up with his adultery, or ask for a divorce. If
she asks for a divorce, she will likely be given a no-fault divorce that leaves her
with half of the money in the bank, half of the house, if they own one, and little
else. 54 She is left with no skills, no job, and often, none of the retirement benefits.

The removal of fault from the divorce system altered the framework for
bargaining between divorcing spouses. Under the fault system, the innocent spouse
held the bargaining advantage. If that person wished to preserve the marriage, she
could simply refuse to press her cause of action against the guilty husband.55 In
cases where the parties had separated, her refusal served to prevent the restoration
of the husband's freedom of the marriage market. By contrast, in a no-fault system,
even where a divorce is based on a period of separation, the innocent spouse cannot
prevent a divorce if the guilty spouse simply decides to wait until the end of the
required period. Thus, the advantage lies with the spouse who wants to end the
relationship, not with the one who wants to continue it.56

In North Carolina the only divorce options are based on no-fault grounds or
insanity.57 There is no way to allege adultery or cruelty in obtaining a divorce.
Instead, a wronged spouse must file for a no-fault divorce and represent that the

52 Data is based on the total number of divorces in 1998. PARKMAN, supra note 10, at 24.
53 Cynthia Lee Starnes, Victims, Breeders, Joy, and Math: First Thoughts on Compensatory

Spousal Payments under the Principles, 8 DuKE J. GENDER L. & POL'Y 137, 137 (2001).
54 Usually, "half of the house" means that the marital residence will be sold and each spouse will be

given half of the proceeds from the sale. Therefore, the mother and children are forced to find
alternative housing on limited funds.

55 Henna Hill Kay, Equality and Difference: A Perspective on No-Fault Divorce and its Aftermath,
56 U. ON. L. REv. 1, 62 (1987).

56 Id.
57 N.C. GEN. STAT. § 50-6 (2005) (divorce after separation of one year on application of either

party); N.C. GEN. STAT. § 50-5.1 (2005) (grounds for absolute divorce in cases of incurable insanity).
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two just cannot get along anymore. 58 Supporters of no-fault divorce laws contend
that fault-based grounds serve no purpose, so laws like those in North Carolina that
have no fault grounds, or limited fault grounds, are harmless. They claim that even
if states adopt half fault and half no-fault divorce laws, it will have only a limited
effect on the reverse incentives created by no-fault divorce. "This is because
spouses frequently have little control over the grounds for divorce that will be
applied to their marriage, and must therefore be concerned about a no-fault divorce
even though they were either married, or are living, in a state in which divorce is
more difficult."

59

Such reasoning is only correct if the argument is based solely on the
instability that no-fault divorce has created in society. Living in fear that at any
moment one's spouse can, without reason, file for divorce has an undeniably
negative impact on marriage. However, those negative aspects of no-fault divorce
are not relevant here; what is relevant is the negative aspect of having only no-fault
divorce available. Because the culture has moved away from requiring a morally
upright reason for divorce, a morally blameless person who has kept her marriage
vows, e.g. a victim of adultery or violence, cannot represent to the court the true
reasons for divorce. This is an injustice.

As compared to men, women suffer more from the effects of pure no-fault
divorce laws for two main reasons. First, men are more likely to have extramarital
partners than women. 60 "Second, if discovered adultery leads to divorce.., the
collateral losses of women are likely to be greater than those of men; women bear
the brunt of the economic and life opportunity costs." 6 1 Furthermore, "[n]umerous
studies have found that compared with married persons, divorced persons tend to
have more economic hardship, higher levels of poverty, lower levels of
psychological well-being, less happiness, more health problems, and a greater risk
of mortality." 62 "Married men and women report less depression, less anxiety, and
lower levels of other types of psychological distress than do those who are single,
divorced, or widowed."'63 Moreover, "[w]hen divorce occurs there is a .. .
decrease in economic well-being, particularly among women . . . . [F]ollowing
divorce, women had a 27 percent decline in their standard of living while men had
a 10 percent increase in their standard of living."64

58 This is clearly a problem. If a man cheats on his wife of twenty-six years, the wife should be
able to say it is his fault, and that adultery is the ground for divorce. Also, insanity should include a
fifty-one year old man acting like a seventeen year old.

59 Reforming Divorce Reform, supra note 11, at 381.
60 FRANK PITTMAN, PRIVATE LIES: INFIDELITY AND BETRAYAL OF INTIMACY 34 (1989).
61 William R. Corbett, A Somewhat Modest Proposal to Prevent Adultery and Save Families: Two

Old Torts Looking for a New Career, 33 ARIZ. ST. L.J. 985, 1050-51 (2001).
62 Stephen J. Bahr, Social Science Research on Family Dissolution: What it Shows and How it

Might be of Interest to Family Law Reformers, 4 J.L. & FAM. STuD. 5, 8 (2002).
63 Lynne Marie Kohm, Does Marriage Make Good Business? Examining the Notion of Employer

Endorsement of Marriage, 25 WHITrIER L. REV. 563, 587 (2004).
64 Bahr, supra note 62, at 8 (emphasis added).
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Two-thirds of all divorces are initiated by women.65 This is a statistic that is
often used to show that women benefit from the no-fault divorce system. However,
most people who make that argument fail to point out that men often act in ways
that provoke women to seek divorce. 66 Women's requests for divorce are often a
direct response to justifiable provocation such as adultery and physical abuse. 67

Today, as compared to women, men have better survived the cultural changes from
a pure fault to a pure no-fault divorce regime. The society offers men sexual access
to women via pornography, strip clubs, and societal mores that no longer encourage
sexual faithfulness to a marriage partner. None of these sexual outlets require a
personal commitment. Given the opportunities provided by companies that often
send employees on business trips for long periods of time, as well as the common
acceptance of strip clubs and bachelor parties, and the openness of single women to
engage in sexual behavior with married men, American men have access to sex
anytime they want it. Unfortunately, studies show that men generally take
advantage of this easy access to sex. In a recent survey, seventy percent of men
under the age of forty said they can see themselves getting involved in an
extramarital situation.68 It is also projected that forty to fifty percent of women
who are currently age thirty or younger will have an affair.69

The convenience of divorce has enabled prosperous men to leave their
spouses to marry a trophy wife or to have a series of affairs. While single-parent
families become commonplace, it is still overwhelmingly the mothers, not the
fathers, who raise the children. Divorce is also more emotionally difficult for
women than for men. Role loss after divorce for men may be less pronounced than
that for women. Although gender roles are shifting, men are still more likely than
women to define themselves by their careers, and to more narrowly define their
roles as spouse.70

IV. FAULT AS CONSIDERATION IN ALIMONY AND PROPERTY DISTRIBUTION

A. Distribution of Property

At present, a majority of American jurisdictions hold that fault is only
relevant in alimony or distribution of property where it has an economic impact on
the marriage. 7 1 Of the "forty-nine jurisdictions which permit the trial court to
divide marital property equitably, twenty-seven do not permit consideration of fault

65 GAYLE ROSENWALD SMITH & SALLY ABRAHAMS, WHAT EVERY WOMAN SHOULD KNOW

ABOUT DIVORCE AND CUSTODY 11 (1998).
66 PARKMAN, supra note 10, at 1 10.
67 ATWATER, supra note 20, at 15.
68 Id.
69 Robert R. Bell et al., A Multivariate Analysis of Female Extramarital Coitus, 37 J. OF MARRIAGE

& FAM. 375, 385 (1975).
70 AHRONS, supra note 5, at 64.
71 Brett R. Turner, The Role of Marital Misconduct in Dividing Property Upon Divorce, 15

DIVORCE LITIGATION 117, 117 (July 2003).
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that has no economic impact.'"72 Divorce law from most American jurisdictions
overwhelmingly favors the prohibition of traditional fault factors in the distribution
of property.

73

"The key impact of no-fault divorce has been a reduction in the compensation
to a divorced spouse for their commitment to their marriage and any sacrifices that
they made for its benefit, resulting in adults making a weaker commitment to their
marriage.' ' 74 Furthermore, "[a]fter the introduction of no-fault divorce, the
financial settlements received by divorced women declined substantially." 75 It has
been noted that "[t]wenty years after the advent of no-fault, a chronically high rate
of divorce has created a precarious economic status for many women and
children." 76  The new no-fault paradigm reduces failed marriages to a math
equation by considering economic harms only, and by ignoring violations of
physical integrity, intimacy, and trust.77

Essentially, property division determines what a party "goes home with" at
the end of the divorce proceeding-not to be confused with spousal support or
alimony, which are periodic payments after divorce. 78  Generally, property
distribution is backward-looking, and takes into account the marital relationship as
it existed. 79 Alimony, by contrast, is forward-looking and reflects the law's
concern with the future of the parties, and their respective situation after the
divorce.

80

As a result of no-fault divorce, many jurisdictions have discarded traditional
considerations of fault in favor of economic fault in the consideration of property
distribution. In these jurisdictions, only economic fault bears directly upon the
parties' contributions, and ultimately, the distribution of the marital property. A
few states have adopted the concept of egregious fault, allowing for monetary
recovery in cases of severe marital misconduct. However, because the very
purpose of no-fault divorce was to avoid the injection of a punitive concept in
property distribution, many courts have been reluctant to distribute property on the
basis of fault, even where the fault is extreme and misconduct is outrageous. 81

As states began to adopt no-fault divorce laws, marriage was transformed
from a permanent relationship into a relationship terminable at-will. The
reformers had to make some provisions for the economic security of the

72 Id.
73 Sparks v. Sparks, 485 N.W.2d 893, 909 (Mich. 1992).
74 Reforming Divorce Reform, supra note 11, at 387.
75 Id. at 387-88.
76 Peter Nash Swisher, Reassessing Fault Factors in No-Fault Divorce, 31 FAM. L.Q. 269, 269

(1997).
77 Barbara Bennett Woodhouse & Katherine T. Bartless, Sex, Lies, and Dissipation: The Discourse

of Fault in a No-Fault Era, 82 GEO. L.J. 2525, 2526 (1994).
78 A.L.I., PRINCIPLES OF THE LAW AND FAMILY DISSOLUTION: ANALYSIS AND

RECOMMENDATIONS § 4.07, cmt. A, at 694-95 (2000).
79 Carolyn J. Frantz & Hanoch Dagan, Properties of Marriage, 104 COLUM. L. REv. 75, 99 (2004).
80 Id.

81 Griff, supra note 13, at 450.
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family members outside of marriage. Without analyzing the division of
labor typical within marriage and without recognizing that the different
domestic roles assumed by men and women during a typical marriage
would impose greater economic hardships on women outside of marriage,
the reformers found an easy solution to the economic consequences of no-
fault divorce. They suggested distributing between the spouses all property
acquired during marriage .... 82

One might argue that states recognize the power of courts to consider
misconduct in the allocation of marital property. That is true for some states, but-
even in states that allow the consideration of fault-it is only significant if the
misconduct directly affected the amount of property available for allocation, or
enlarged the need of either spouse. 83 It is not difficult to understand how suffering
through fifteen years of domestic violence increases the need for money. For
example, a spouse may need to pay hospital bills, or may be unable to work
because the husband crippled her. However, adultery probably does not directly
affect the need for property-not unless for example, the husband infected her with
HIV, which means she would need money for medical expenses. It is ludicrous
that the law would require such drastic damages in order for a victimized spouse to
get more than half of the marital property upon divorce.

The way courts handle distribution of property has changed since 1946, when
a California court stated: "It obviously follows that where the divorce is granted on
the more heinous ground of adultery as well as for extreme cruelty the amount
awarded to the innocent party should be greater than if granted on the ground of
cruelty alone." 84 Fault was an important factor considered for property distribution
upon divorce, that is, the determination of who leaves with what assets. Currently,
most states consider the following factors in distribution of property: "age, health,
station, occupation, amount and sources of income, vocational skills,
employability, estate, liabilities, needs of each of the parties, and the opportunity of
each for future acquisition of capital assets and income." 85

North Carolina has rejected the use of fault as punitive grounds in
distribution of property. 86 New York has a rigorous no-fault equitable distribution
law under which some courts have refused to "consider abusive, violent behavior
against a spouse as a factor when distributing marital property upon dissolution of
the marriage." 87 Some courts consider marital fault during distribution of property
if it bears directly on the assets of the family. 88

82 Hon. Bea Ann Smith, Why the Community Property System Fails Divorced Women and
Children, 7 TEX J. WOMEN & L. 135, 135 (1998).

83 Ira Mark Ellman, The Place of Fault in Modern Divorce Law, 28 ARIZ. ST. L.J. 733, 776 (1996).
84 Arnold v. Arnold, 174 P.2d 674, 676 (Cal. Ct. App. 1946).
85 UNIFORM MARRIAGE & DIVORCE ACT §307, 9A U.L.A., Alt. A (1981).
86 Hinton v. Hinton, 321 S.E.2d 161 (N.C. Ct. App. 1984).
87 Cheryl J. Lee, Escaping the Lion's Den and Going Back For Your Hat-Why Domestic Violence

Should Be Considered in the Distribution of Marital Property Upon Dissolution of Marriage, 23 PACE
L. REV. 273, 273 (2002).

88 Griff, supra note 13, at 448.
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Many marriages end at a point where the couple owns only their
automobiles and perhaps a small amount of equity in a home. If the home
must be sold and the proceeds divided, and the woman must find
alternative housing for herself and the children, the small cash award of the
property decision will be quickly spent. Many writers have noted these
presumably unintended consequences of no-fault divorce. 89

B. Spousal Support

Some states expressly forbid the consideration of fault in alimony awards. 90

Twenty-eight states include fault as only one of several factors in determining

alimony decrees. 9 1 Virginia, among other states, has gone so far as to make a

spouse pay alimony to an adulterous spouse. 92 "The introduction of misconduct or
marital fault in divorce proceedings has traditionally appealed to those individuals

viewing divorce in moralistic terms. Proponents of the moralistic approach believe
that any economic losses resulting from the breakup of a marriage should fall upon
those morally responsible." 93 Spousal support is only awarded in twenty percent of

divorce cases. 94 In far too few states, adultery serves as a complete bar to

support. 95 In twenty-three states, marital fault is not considered at all in alimony

determinations.
96

Adultery is almost always debilitating for victimized spouses. They suffer
tremendous emotional damage, loss of trust, troubling mental insecurities,

decreased job performance, and financial insecurity. 97 The country has moved

from treating adultery as a capital offense, punishable by the death penalty, to a
crime that does not even justify a divorce. 98 Half of the married people in America

have had at least one extramarital affair.99

Groups of feminists oppose the award of alimony, arguing that it makes
women helpless. "Older women from long marriages also constitute the most

89 BRINIG, supra note 23, at 149.
90 These states include: Alaska, Arkansas, California, Colorado, Delaware, Hawaii, Illinois,

Indiana, Iowa, Kansas, Maine, Minnesota, Montana, Nebraska, New Mexico, North Carolina, Ohio,
Oklahoma, Oregon, Vermont, Washington, West Virginia, and Wisconsin. Brenda L. Storey, Surveying
the Alimony Landscape: Origin, Evolution and Extinction, 25 FAM. ADV. 10, 12 (Spring 2003).

91 Id.
92 See generally Zasler v. Zasler, 2003 WL 22076354 (Va. App. Sept. 9, 2003) (holding that

husband must pay alimony to ex-wife even though she had numerous affairs).
93 Larry R. Spain, The Elimination of Marital Fault in Awarding Spousal Support: The Minnesota

Experience, 28 WM. MITCHELL L. REv. 861, 865 (2001).
94 Ira Mark Ellman & Sharon L. Lohr, Dissolving the Relationship between Divorce Laws and

Divorce Rates, 18 INT'L REV. L. & ECON. 341, 344 (1998).
95 Spain, supra note 93, at 866.
96 Id. at 867.
97 Nehal A. Patel, The State's Perpetual Protection ofAdultery: Examining Koestler v. Pollard and

Wisconsin's FadedAdultery Torts, 2003 Wis. L. REv. 1013, 1013-14 (2003).
98 Id. at 1017.
99 AHRONS, supra note 5, at 101.
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troublesome category for feminists who want to discourage dependence by
eliminating alimony. As a transitional humane matter, they must be protected."'10 0

More recently, concerns about the effect of no-fault divorce on other
members of society, especially members of intact families, have arisen
because no-fault divorce creates incentives for many adults to focus more
on their own self-interest and less on that of their family. No fault divorce
has had this effect because it usually permits either spouse to obtain a
divorce unilaterally, seldom providing adequate compensation to the
spouses for their costs resulting from the divorce and to the children for
any deterioration in their quality of life. These costs can be financial as
well as psychological.' 0 1

Current divorce statutes typically authorize courts to divide marital property
and to award alimony under a broad discretionary standard that suggests relevant
factors, but ultimately defers to an individual judge's sense of fair play. Not the
least of the dangers inherent in such a system is the possibility that an egalitarian-
minded, well-intentioned judge may unrealistically assume that spouses are equally
opportuned at divorce. Such a judge may equally divide minimal marital property,
and award little or no alimony. 10 2 An adulterous husband who wishes to terminate
a marriage often leaves his wife and children without initiating divorce
proceedings, taking his paycheck with him, and usually keeping it, even after his
wife files for divorce. 10 3 Furthermore, among white couples between the ages of
twenty-five and sixty-four, women earn only seventy-five percent of what their
husbands earn. 104 Sending each party their own way with their own paycheck after
divorce is clearly inequitable where both spouses can have the same job and make
totally different amounts. In 1993, only a little above a half of all of married
women participated in the work force. 10 5

Although I believe that, on balance, no-fault divorce has much to
recommend it, it does create inequitable situations. For example, it allows
the courts the legal latitude to make unreasonable demands on women who
have been in long-term marriages as homemakers, by insisting that they
become financially self-supporting without providing adequate spousal
support for a long enough time to obtain the necessary skills. 106

Under typical state divorce law, a man can cheat on his wife for any number
of years, and then unilaterally decide to leave the marriage and file for divorce.

100 BRINIG, supra note 23, at 195.
101 Reforming Divorce Reform, supra note 11, at 380.
102 Starnes, supra note 53, at 138.
103 BRINIG, supra note 23, at 158.

104 Joan Williams, Is Coverture Dead? Beyond a New Theory of Alimony, 82 GEo. L.J. 2227, 2246
(1991).

105 U.S. BUREAU OF LABOR STATISTICS, Marital Status of Women in the Civilian Labor Force:

1960 to 1993, 401 STATISTICAL ABSTRACT OF THE UNITED STATES, No. 625 (114th ed., Berman Press
1994).

106 MELVING BELLI & MEL KRANTZLER, THE COMPLETE GUIDE FOR MEN AND WOMEN DIVORCING

74(1988).
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No-fault divorce increases alienation because it compounds an individual's sense of
helplessness. It means that individuals can do nothing to prevent the breakup of
their marriage. 10 7 The woman who tolerates an adulterous husband and tries to
make things work receives nothing for her attempt to fulfill her wedding vows. If
she requests a divorce, she cannot assert his unfaithfulness as grounds for the
divorce. If he requests a divorce, she cannot object. It is a lose/lose situation for an
innocent spouse.

Fault provides an excellent tool to encourage the type of behavior society
believes to be appropriate in marriage, and to discourage that behavior
which society deems to be inappropriate. It seems that most people would
at least agree that engaging in adultery, cruelty, or desertion is not the sort
of sharing behavior which marriage should have to endure. In order to
provide a disincentive for such behavior, there should be concomitant post-
divorce financial consequences for engaging in inappropriate behavior. 10 8

C. Georgia Law As Example

Current divorce law in Georgia is an example of a divorce system that
integrates the pure fault divorce from the early 1900s with the pure no-fault divorce
that is running rampant across courts in the country. Adultery is a ground for
divorce in Georgia, as is the no-fault ground of irretrievable breakdown. 109

Georgia courts recognize adultery as cruel treatment. Therefore, where there
is evidence of adultery--only circumstantial evidence is required-the petition
generally alleges both adultery and cruel treatment. 110 Treating adultery as cruel
treatment is vastly different from refusing to even consider it as a ground for
divorce. Additionally, cruel treatment includes threats to commit adultery, attempts
to commit adultery,111 and any improper or immoral association with someone of
the opposite sex. 112

In addition to being a ground for divorce, adultery is considered in alimony
and property distribution decisions. Adultery is a complete bar to alimony when it
is the reason for divorce. 113 This prevents the adulterous spouse from leaving the
marriage with a benefit in spite of his indiscretions-a protection that is not given
to innocent spouses in many jurisdictions. Additionally, equitable distribution of
the property includes a consideration of the conduct of the parties during the
marriage. 114

107 Divorce Violence, supra note 27, at 766.
108 Adrianen M. Morse Jr., Fault: A Viable Means of Re-Injecting Responsibility in Marital

Relations, 30 U. RICH. L. REV. 605, 641 (1996).
109 GA. CODE ANN. § 19-5-3 (2005).
110 DAN E. MCCONAUGHEY, GEORGIA DIVORCE, ALIMONY, AND CHILD CUSTODY 75 (2004).
III Gholston v. Gholston, 31 Ga. 625 (1860).
112 Cohen v. Cohen, 22 S.E.2d. 132, 133 (Ga. 1942).

113 GA. CODE ANN. § 19-6-1 (2005).
114 Peters v. Peters, 283 S.E.2d 454 (Ga. 1981).
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The Georgia system does not mercilessly punish the spouse who is at fault. It
allows for no-fault divorce, and it gives an innocent spouse the opportunity to state
her case, thereby avoiding an unfair economic distribution of property, or a
completely mechanical way of awarding alimony. Additionally, it protects an
aspect of the innocent spouse's psychological well-being by allowing her to be
heard in an open forum, affording her a rightful "day in court." This system will
lessen the harshness of pure no-fault divorce, and will show at least some
recognition of the moral values as applied to marriage.

V. CONCLUSION

Completely eliminating fault from divorce proceedings has served no
purpose. Regardless of the perspective, divorce is painful-whether old or young,
woman or man, rich or poor, the one who leaves or the one who has been left-
uncoupling is disorganizing, unsettling, and extremely stressful.1 15 In a study of
divorced couples, one psychologist reported:

One couple [from my study] illustrates how costly and painful no-fault
divorce can be. Janet and David spent two years and $45,000 in
adversarial divorce proceedings. On our second interview, three years
post-divorce, they were still escalating their battle .... I've never heard
anyone who's been through a divorce say that it is too easy to get, either in
regard to the external process or the internal. 1 16

If no-fault divorces are not any easier, and involve more time, than fault divorces,
why do states not allow injured spouses to bring divorce actions based on fault
grounds as well as no-fault grounds?

Previously, society, as opposed to the involved parties, defined marriage

roles. The expectation was that once embarked upon, marriage would continue for

the joint lives of the parties; divorce could be granted only if one party failed in a
very fundamental way to live up to the standards expected by society.' 7 In the

absence of such expectations, people have settled for mediocrity. This country has

not only undermined historically sound reasons regarding divorce, but has allowed

marriages to end "just because." Very few states that once decreed and protected

marriage as the cornerstone of society even allow an injured spouse any type of

restitution for a broken marriage contract today.

Pure no-fault divorce laws are rapidly becoming part of life in our culture. In

addition to making marriage vows illusory, this scheme is hurting the economic and
physical well-being of those who deserve the protection of the law. States and

115 AHRONS, supra note 5, at 75.

116 Id. at40.
117 PARKMAN, supra note 10, at 19.
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campaigners are now pouring time and money into supporting or opposing
gay marriage. As the country begins to focus its attention on the advent of gay
marriage, one needs to remember that marriage, as it exists today, has huge flaws
that must be addressed.


