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DEFENSIVE MECHANISM: A FATHER'S RIGHT TO
DEFEND THE UNBORN

LAWRENCE ESTRADA*

INTRODUCTION

In People v. Kurr, the Michigan Court of Appeals examined the voluntary
manslaughter conviction of Jaclyn Louise Kurr. 1 Kurr, who had stabbed her
boyfriend to death after he assaulted her, argued at trial that her unborn children
constituted individuals under Michigan's "defense of others" law and that she had
committed a justifiable homicide. 2  The trial court, however, disallowed her
defense and ruled that an individual's right to defend another did not extend to non-
viable fetuses.

3

The Michigan Court of Appeals reversed, holding that under Michigan law
Kurr possessed a right to defend her unborn children. Central to the ruling was
Michigan Penal Code section 750.89, a fetal homicide statute which the court
found indicative of "the Legislature's conclusion that fetuses are worthy of
protection as living entities as a matter of public policy." 4 The court further held
that the defense would be available "solely in the context of an assault on the
mother" regardless of the viability of the fetuses. 5

The Kurr decision-in addition to its implications regarding the rights of
women and fetuses-produced an interesting and unique holding: fathers have a
right to defend their own unborn offspring.6 Although the United States Supreme
Court previously referenced fathers' interests in their unborn children, never before
had any court recognized a specific interest in regards to fetuses.

Certainly, it is easy to understand why the Kurr court did not address the
issue since the father of the unborn children in that case was the aggressor.

. J.D. Candidate, Benjamin N. Cardozo School of Law, 2009; the author wishes to thank Dominique
Windberg for her input on this note, and Ashley Antler and Kerry Anne Hoffman for their editing and
support.

I People v. Kurr, 253 Mich. App. 317, 318 (Mich. Ct. App. 2002).
2 Id. at 318-19.
3 Id. at 320.
4 Id. at 322.
5 Id. at 323.
6 Kurr, 253 Mich. App. at 328.
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However, it is equally understandable that circumstances could arise where a man
kills another in defense of his unborn child even though its mother never came
under threat of lethal force. Further complicating the issue is the fact that courts
and commentators disagree on what rights or interests a father has in his unborn
offspring. Despite the lack of a pronounced doctrine, the defense granted in Kurr
could be extended to fathers of unborn children based on Constitutional and public
policy grounds.

Part I of this Note will examine earlier case law regarding a woman's right to
defend her unborn children before moving on to an analysis of the Kurr decision.
Part II will examine case law and scholarship regarding fathers' interests or rights
as to their unborn offspring and determine whether the Kurr decision conflicts with
the Supreme Court's fetal jurisprudence. Part III will argue that a father has the
right to defend his unborn children under the Kurr decision based on the current
requirements of the "defense of others" and on the Supreme Court's prior fetal
jurisprudence. Part IV will address countervailing considerations to such a doctrine
and responses to those arguments. This Note will ultimately conclude that an
extension of the Kurr defense to fathers fits well within current legal doctrines.

I. KURR AND A MOTHER'S RIGHT TO DEFEND THE UNBORN

Kurr is exceptional for several reasons, most notably the fact that it is the
only case where a court recognized the right of an expectant mother to use deadly
force in defense of her unborn child. 7 The decision appears more exceptional given
the fact that previous courts rejected similar arguments and circumstances as those
present in Kurr. However, the outcome in Kurr does not seem so extraordinary
when examined in its proper context. Specifically, the advent of fetal homicide
laws on the state and federal levels contemporaneous with Kurr signaled an
ideological shift on the legislative level, which the courts took into account in its
ruling. This section will examine previous cases where defendants unsuccesfully
claimed a right to defend their unborn with deadly force, will explore the
proliferation of fetal homicide laws on the national scale, and will analyze the Kurr
decision within that context.

There are only two appellate cases prior to Kurr where a pregnant defendant
claimed a "defense of others" justification for homicide: Ogas v. State and People
v. Gaines.8 The cases are strikingly similar in that they both involved situations
where pregnant women killed the fathers of their unborn children in response to an
assault or threat of assault and were subsequently convicted of the killing. 9 In both
cases, the mothers attempted to raise the defense of their fetus as a justification.

7 Id.
8 Ogas v. State, 655 S.W.2d 322, 323 (Tex. App. 1983); People v. Gaines, 292 N.E.2d 500, 502

(111. App. Ct. 1973).
9 Id.
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In Ogas, the defendant appealed her murder conviction and argued that the
trial court erred in refusing to submit the defensive issue of defense of a third
person in regards to her unborn child. 10 In its opinion, the Texas Court of Appeals
grounded its examination of "defense of others" under Texas Penal Code section
9.33, which reads, "[a] person is justified in using force or deadly force" to defend
another individual if the defending party would be justified under statutes 9.31 or
9.32 in using deadly force.11  The statute further required that the individual
reasonably believe that their intervention was "immediately necessary to protect the
third person." 

12

The court then reasoned that the "threshold question" for their decision would
be whether an unborn fetus was "within the purview of Sec. 9.33," that is, whether
a fetus could be considered a person under the statute. 13 After examining the
meaning of "person" under the Texas Penal Code, the court concluded that an
individual under law was a "human being who has been born and is alive." 14 Since
a fetus was not included within the statutory definition, the appeals court held that
the trial court did not err in refusing to instruct the jury about "defense of others."1 5

As such, the appeals court affirmed Ogas's conviction. 16

The defendant in People v. Gaines pursued a similar legal strategy to that in
Ogas and claimed that she killed her husband to protect her unborn child. 17 In
affirming the defendant's conviction, the Illinois Appellate Court noted their
dissatisfaction with her argument and claimed that the defendant found "no
criminal case law to support [the] contention" and that her only recourse was to rely
upon "a body of law in the civil personal injury field which gives a cause of action
for injury to a 'viable child."' 18 The court dismissed this claim, stating that "[the]
argument of the defendant is too tenuous to withstand an analytical examination...
,,19 The court further noted that "no such examination [was] necessary in that in

the instant case clear logic dispels such an issue" because, under Illinois's
interpretation of self-defense, "in order to protect her unborn child the defendant

10 Ogas, 655 S.W.2d at 323.
11 TEX. PENAL CODE ANN. § 9.33, citing §§ 9.31 and 9.32 (Vernon 2007) (providing that an

individual may use force to protect another from "committing or attempting to commit aggravated
kidnapping, murder, sexual assault, aggravated sexual assault, robbery, or aggravated robbery.").

12 Id.
13 Ogas, 655 S.W.2d at 325.
14 Id. at 325. The Texas Legislature later amended the meaning of "an individual" under Texas

penal law to include "an unborn child at every stage of gestation from fertilization until birth." See TEX.
PENAL CODE ANN. § 107(a)(26) (Vernon 2007).

15 Ogas, 655 S.W.2d at 325.
16 Id.
17 Gaines, 292 N.E.2d at 503.
18 Id.
19 Id.
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would have to establish that she had the right to kill in her own defense." 20 The
court concluded that she failed to do this. 2 1

Given this dual rejection by two state courts over a ten year period-and the
fact that no subsequent court ever ruled in favor of such a defense-the Kurr
decision seems anomalous. As stated above, Ogas and Gaines both held that a
woman could not use lethal force to defend her fetus, though for different reasons.
In Ogas, the court determined that fetuses were not persons under the Texas
"defense of others" statute. 22 In Gaines, the court held that a pregnant woman
could not defend a fetus with lethal force unless she could do the same for
herself.23 However, the Ogas and Gaines decisions-rendered in 1983 and 1975
respectively-were made prior to the proliferation of fetal homicide laws at the
state and federal levels.

Thirty-six states currently have some sort of fetal homicide provision-that
is, treating assaults on pregnant women and assaults on their unborn fetuses as
separate offenses-based on statutory or common law. 24  Nearly all states
criminalizing fetal homicide or assault adopted their statutes within the last
decade. 25 Given the disparities between state fetal homicide laws and the various
reasons offered as explanations for their implementation, it would be difficult if not
impossible to analyze precisely why many states passed their fetal homicide laws
around the same time.2 6  However, the Unborn Victims of Violence Act
("UVVA"), a federal fetal homicide statute, deserves some credit for influencing
the passage of fetal homicide laws around the country and elevating fetal homicide
to a national issue. 27

The "UVVA" criminalized any conduct which caused "the death of, or bodily
injury to . . . a child who is in utero at the time the conduct takes place" if such

conduct emanated from the violation of certain federal statutes. 28 On its first run,
the UVVA passed the House but failed in the Senate under a veto threat by
President Clinton. 29 In 2001, Republican lawmakers reintroduced the UVVA
where it again passed the house but failed in the Senate. 30 In 2003, the UVVA was

20 Id.

21 Id.
22 Ogas, 655 S.W.2d at 325.
23 Gaines, 292 N.E.2d at 503. The court also found that given the circumstances, Gaines could not

have defended herself with lethal force since she was not under threat of imminent harm or death. Id.
24 NATIONAL CONFERENCE OF STATE LEGISLATURES, FETAL HOMICIDE LAWS,

http://www.ncsl.org/programs/health/fethom.htm (last visited Nov. 15, 2007).
25 Id.
26 Id.

27 Sheryl G. Stolberg, Washington Talk; From CNN to Congress Legislation by Anecdote, N. Y.
TIMES, May 8, 2003, at 26.

28 Unborn Victims of Violence Act of 2004, 18 U.S.C. §1841 (2004).
29 Juliet Eilperin, House GOP Pushes New Abortion Limits, WASH.. POST, Mar. 16, 2001, at A01.
30 Edward Epstein, House OKs Making Killing Fetus a Felony; Foes Fear Measure will Undermine

Abortion Rights, SAN FRAN. CHRON., Feb. 27, 2004, at A4.
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introduced again but managed to gain a significant amount of media attention due
to the murder of Laci Peterson and her unborn son Connor. 3 1 Her husband, Scott
Peterson, was charged with two murders under California's own fetal homicide law
in a trial that made national headlines.32 In 2004, the Senate approved the
UVVA-or "Laci and Conner's Law" as it was subtitled-and President Bush
signed it into law with Laci Peterson's family by his side. 33 As one commentator
noted, the UVVA passed because most Americans agreed on "the simple thing: It's
bad to kill a fetus." 34  Many states soon followed with similarly named and
structured laws. 35 Although the Kurr decision came out years before the UVVA
became law, certainly the Michigan Appellate Court considered the national debate
surrounding fetal homicide laws at that time. 36

As stated above, Kurr claimed that she was pregnant at the time her boyfriend
assaulted her and that the trial court erred when it refused to instruct the jury

regarding "defense of others." 3 7 In its opinion, the Kurr court held that a fetus,

regardless of its viability, qualified as a person under Michigan's "defense of

others" theory.3 8 The court based its conclusion "primarily" on the fetal homicide

law adopted by the state legislature several years earlier, finding that the act, which
"punishe[d] individuals who harm or kill fetuses or embryos under various

circumstances" could be used to infer that the legislature meant to include fetuses

under a protected class. 39

The Kurr court listed the various provisions of the fetal homicide law and

concluded that the Michigan legislature intended to protect fetuses as living

things.4 0 The court inferred this from the fact that the legislature proscribed fetal

homicide under the threat of "life imprisonment, nearly the harshest punishment

available in [Michigan]. ' 4 1 The court claimed that because the Michigan Fetal

31 John Ritter, California Crime Becomes a Nationwide Sensation, USA TODAY, Nov.15, 2004, at
4A.

32 Id. Peterson was charged under a portion of California's murder statute that had been added
after Keeler v. Superior Court. See Keeler v. Superior Court, 2 Cal. 3d. 619 (Cal. 1970). In Keeler, a
pregnant woman was assaulted by her former husband who deliberately attacked her abdomen in the
hopes of killing her fetus. Id. at 623. The California Supreme Court overturned Keeler's murder
conviction, ruling that, based on their interpretation of Penal Code § 187, "the Legislature intended to
exclude from its reach the act of killing an unborn fetus." Id. at 631. The legislature then amended §
187 to include fetal homicide. See CAL. PEN. CODE § 187 (West 2007)..

33 Marc Sandalow, Bush Ad Slams Kerry Over Peterson Law; Bill Made it 2 Crimes to Kill Woman,
Fetus, SAN FRAN. CHRON., July 9, 2004, at A3.

34 Id.
35 NATIONAL CONFERENCE OF STATE LEGISLATURES, supra note 24.
36 In fact, the Kurr court plainly stated its awareness, noting "[w]e are obviously aware of the

raging debate occurring in this country regarding the point at which a fetus becomes a person entitled to
all the protections of the state and federal constitutions." Kurr, 253 Mich. App. at 328.

37 Id. at 318.
38 Id. at 321.
39 Id.
40 Id. at 322.
41 NATIONAL CONFERENCE OF STATE LEGISLATURES, supra note 24.
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Homicide Act reflected a "public policy to protect even an embryo from unlawful
assault or negligent conduct," the "defense of others" theory must apply to the
unborn.42 However, the court further reiterated the fact that such a defense would
be available "solely" in the context of an assault against the mother and would not
be used to apply to attacks against fetuses outside the womb. 43

The Kurr court then distinguished itself from the contrary results in Ogas and
Gaines. In regards to Ogas, the court noted that Michigan's "defense of others"
theory was not codified and hence "not bound by restrictive statutory definitions"
that surrounded the Texas theory.44 The court also noted that the Michigan
legislature expressed its intent clearly through the fetal homicide law and that such
intent would be "effectuate[d]" by the court's decision. 45

The Kurr court also distinguished the Gaines decision. In that case, the
Illinois court dismissed the defendant's argument on the grounds that it was "too
tenuous to withstand an analytical examination" and that "no criminal case law"
supported her contention. 46 The Kurr court reviewed the Gaines decision and
determined that the case before it had a legitimate grounding in criminal law,
specifically, the fetal homicide statute, which it saw as adequate support for the
defendant's "defense of others" justification.4 7 Furthermore, the Kurr court also
failed to discern the "clear logic referred to by the Illinois court" and ruled that a
woman would not be limited to using deadly force against an attacker only if her
own life was in danger.4 8  Indeed, the court stated explicitly that, under
''appropriate circumstances," a woman could use deadly force to protect her fetus
even if she did not fear for her own life.4 9

The Kurr court then briefly addressed concerns about the ruling's possible
effect on abortion rights and emphasized that the United States Supreme Court
guaranteed a woman's right to an abortion under the Fourteenth Amendment. 50

The Kurr court also noted that its doctrine did not apply to abortion clinics since
the "defense of others" theory applied only to "unlawful activity." 5 1 The court
ended discussion on the matter, stating that its holding in Kurr "does not apply to
what the United States Supreme Court has held to constitute lawful abortion

42 Kurr, 253 Mich. App. at 323.
43 Id.
44 Id. at 324.
45 Id.

46 Id. at 324 (citing Gaines, 9 Ill. App. at 502-03).
47 Kurr, 253 Mich. App. at 324-25.
48 Id.
49 Id.
50 Id. at 325-26.
51 Id. at 326.
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laws." 52 The court also ruled that third party protestors could not use similar
methods to protest abortions being performed at health clinics. 53

In the concluding paragraph of its decision, the Kurr court reiterated the
narrowness of its holding and the fact that it did not apply to "the raging debate
occurring in this country regarding the point at which a fetus becomes a person
entitled to all the protections of the state and federal constitutions." 54 The court
stated that the issue decided was "straightforward ... a nonviable fetus [is] entitled
to the protection of the laws of the state of Michigan to the extent that an
individual, typically the mother, may defend the fetus during an assault against
[herself]." '55 The court stated that any other rule would be "anomalous" given the
express policy of the state as declared in the Fetal Protection Act. 56

The state appealed the Kurr court's decision to the Michigan Supreme Court,
which denied a rehearing without issuing an opinion on the merits. 57 Justice Kelly
dissented and argued that the lack of precedent created grounds for reviewing the
appellate court's decision since the case "raise[d] a question [of] whether a jury
should be instructed that a woman charged with homicide is entitled to use deadly
force to protect her nonviable fetus." 58  Justice Kelly noted that the Court of
Appeals reversed the conviction in a "precedent setting opinion for which there
appears to be no supportive precedent." 59 Justice Kelly concluded by stating that
the issue was significant on both the state and national levels and that it was
therefore incumbent on the Michigan Supreme Court to "examine the lower court
rulings and provide guidance for the bench and the bar on this important
question.

' 60

Of the questions the Kurr decision raises, the most pressing is whether its
holding applies to men acting to protect their genetic offspring. In its opinion the
Kurr court stated:

Indeed, the issue today is straightforward: Is a nonviable fetus entitled to
the protection of the laws of the state of Michigan to the extent that an
individual, typically the mother, may defend the fetus during an assault
against the mother? We conclude that an individual may indeed defend a
fetus from such an assault and may even use deadly force if she honestly

52 Kurr, 253 Mich App. at 326.
53 Id.
54 Id. at 328.
55 Id.
56 Id. at 329.
57 People v. Kurr, 467 Mich. 943 (2003) (denying rehearing on the grounds that questions

presented should be reviewed by the Court).
58 Id.
59 Id.
60 Id,

2009]
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and reasonably believes the fetus to be in danger of imminent death or great
bodily harm.6 1

The plain language of the opinion clearly grants an "individual" the right to defend
a fetus during an assault against the mother.62 Arguably, the non-gender specific
language would suggest that the court intended its holding to apply to men as well
as women. In addition, Michigan law also allows any individual to defend another
even if there is no special relationship between the two. 6 3 Thus, the Kurr court's
decision allows any individual, including the father, to defend a fetus with deadly
force.

II. THE RIGHTS OF FATHERS

The decision in Kurr is clear: an individual, including the father, has a right
to defend a fetus with lethal force even if the mother herself is not under imminent
threat of death or substantial harm.64 However, the Kurr court's decision stands in
contrast to the Supreme Court's failure-in cases such as Roe v. Wade, Planned
Parenthood v. Danforth and Planned Parenthood v. Casey-to elaborate or define
precisely what interest men have in their non-viable offspring.6 5 Given this
apparent contradiction, it is unclear as to whether the Kurr decision is consistent
with the Supreme Court's jurisprudence regarding men and their fetuses. This
section will examine Supreme Court cases regarding the rights of fathers to their
unborn offspring, scholarship that argues for and against such a right, and
ultimately that the Kurr decision would not be threatened by the Supreme Court's
fetus jurisprudence.

66

In Roe v. Wade, the Supreme Court held that a woman's right to an abortion
was included in her right to privacy and, though subject to regulation, her right to
choose could not be stripped away by the govemment. 67 Though Roe was-and
remains-a political, social and moral flashpoint in American history for several
reasons, it was also the first case to imply that fathers have an interest in their
unbom offspring.68 In a footnote, the Supreme Court explained that it would not
discuss the father's rights-if any existed in the constitutional context-in terms of
deciding abortion. 69 The Court failed to determine any such issue since, "[n]o

61 Kurr, 253 Mich. App. at 328.
62 Id.
63 Id. at 321.

64 Id. at 328.
65 Roe v. Wade, 410 U.S. 113, 184 (1973); Planned Parenthood v. Danforth, 428 U.S. 52 (1976);

Planned Parenthood v. Casey, 505 U.S. 833, 843 (1992).
66 After much research, it appears as though Supreme Court cases involving fathers and their rights

and interests in fetuses have arisen solely in the abortion context. This Note does not intend to take a
stance on the constitutionality or morality of abortions.

67 Roe, 410 U.S.at 113.
68 Id.
69 Id. at 184 n.67.
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paternal right [was] asserted in either of the cases, and the Texas and Georgia
statutes [took] no cognizance of the father." 70 The Court acknowledged that some
statutes "recognize[d]" the father under certain circumstances, but reiterated that it
would not decide-at that point-whether such provisions were constitutional. 7 1

The Supreme Court did not re-examine the rights of fathers until Planned
Parenthood v. Danforth.72 In that case, the Court reviewed a Missouri statute
which required a pregnant woman to-among other things-obtain spousal consent
prior to getting an abortion. 73  In finding the spousal consent provision
unconstitutional, the majority opinion stated that a woman's decision to terminate
her pregnancy without approval of her husband could be considered a "unilateral
activity" against the interests of the husband. 74 However, the Court found that
where such a disagreement existed, the view of only one of two spouses could
ultimately prevail. 75 The Court ruled that since a woman would physically bear the
child and would be "more directly and immediately affected by the pregnancy," the
decision as to what would be done would ultimately weigh in her favor. 76

In his concurring opinion, Justice Stewart acknowledged that while a father
did maintain an interest in his living children, a woman maintained a greater right
in deciding whether or not to abort.77 The dissent, however, argued that the
provision recognized that a father had "an interest of his own in the life of the
fetus."7 8  The dissent claimed that Roe discussed only "post-birth burdens of
rearing a child" and failed to state a particular rule in regards to the mother's
interest in controlling her own body during pregnancy. 79 The dissent also claimed
that a Missouri law preventing a woman from putting a child up for adoption
without a husband's consent did not "outweigh or snuff out the father's interest in

70 Id.
71 Id.
72 Danforth, 428 U.S. at 52.
73 Id. at 58.
74 Id. at 71.
75 Id.
76 Id.
77 Danforth, 428 U.S. at 90. Justice Stewart appeared more sympathetic to the fathers' right in his

offspring, saying of the provision:

This seems to me a rather more difficult problem than the court acknowledges. Previous
decisions have recognized that a man's right to father children and enjoy the association
of his offspring is a constitutionally protected freedom .... But the Court has recognized
as well that the Constitution protects "a woman's decision whether or not to terminate her
pregnancy."... In assessing the constitutional validity of [the Missouri provision] we are
called upon to choose between these competing rights. I agree with the Court that since
"it is the woman who physically bears the child and who is the more directly and
immediately affected by the pregnancy ... the balance weighs in her favor."

Id.(citations omitted).
78 Id. at 93.
79 Id.

2009]
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participating in bringing up his own child" and was hence analogous to the
situation in the abortion context. 80

The Supreme Court tackled the issue of father's rights again in Doe v.
Smith.8 1 In Doe, a man attempted to get an injunction against a pregnant woman to
prevent her from having an abortion. 82 The Supreme Court, quoting the Indiana
Superior Court, recognized that although the father had a "legitimate and
apparently sincere interest in the unborn fetus," only "clear and compelling
reasons" could justify forcing a mother to carry the fetus to term as laid out in
Danforth.83 Thus, the Supreme Court affirmed the ruling, holding that the Indiana
court had correctly balanced "the respective interests of the parties" before finding
in favor of the mother. 84

The Court recently examined the father's interest in. unborn offspring in
Planned Parenthood v. Casey.8 5 In Casey, a group of abortion clinics challenged
the Pennsylvania Abortion Act, a law which placed a variety of restrictions on a
woman's right to an abortion, including a provision requiring that a married woman
notify her spouse of her intent to terminate her pregnancy. 86 As in previous cases,
the Casey court recognized that a father had a "cognizable and substantial" interest
in his born children.87 However, the Court also remarked that prior to birth the
issue took on "a very different cast," particularly since "the husband's interest in
the life of the child his wife is carrying does not permit the state to empower him"
with the right to prevent her from getting an abortion. 88 The Court held that while
the statute did not require women to get permission to have an abortion, the
ultimate result would be a chilling effect on a woman's right to choose. 89 The
Court concluded that "the State may not give to a man the kind of dominion over
his wife that parents exercise over their children." 90 With that, the Supreme Court
held the spousal notification section of the statute unconstitutional. 9 1

The dissent argued that a rational basis analysis of the spousal notification
statute-and not the undue burden standard used by the majority-was the proper
method of examination. 92 Under the dissent's reasoning, the notification statute
rationally furthered several legitimate state interests. 93 Particularly important was

80 Id.
81 Doe v. Smith, 486 U.S. 1308 (1988).
82 Id.
83 Id. at 1309.
84 Id. at 1310.
85 Casey, 505 U.S. at 843.
86 Id.
87 Id. at 896 (quoting Stanley v. Illinois, 405 U.S. 645, 651-652 (1972)).
88 Id. at 896-99.
89 Id. at 897-98.
90 Casey, 505 U.S. at 898.
91 Id. at 898.
92 Id. at 973-75.
93 Id. at 974.
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the state's interest in protecting a father's interest in the potential life of his unborn
offspring.94 The dissent claimed that the spousal notification requirement was
rationally related to protecting that interest since the statute would "make it more
likely that the husband will participate in deciding the fate of his unborn child, a
possibility that might have been denied him." 95

Since the Supreme Court has only addressed the right of fathers in the context
of abortion, analysis can only continue in that regard. Supreme Court
jurisprudence holds that while men may have an interest in their living children, in
the abortion context they do not have such an interest. 96 This means that the father
lacks an interest in his pre-viable offspring, or at least has no interest yet as
articulated by the Supreme Court.

Since the Supreme Court has not adopted a position with regard to men's
interest in their pre-viable offspring, several commentators have rushed to fill the
legal gap. Those in support of limiting fathers' rights cite the Supreme Court's
previous determination that women are "more directly and immediately affected by
the pregnancy" and therefore are given deference in deciding whether or not to
pursue an abortion. 97 As one author noted, "though arguments presented by
fathers-to-be may arouse sympathy, they fall short of providing a convincing basis
for the creation of paternal rights that would operate to the exclusion of the right to
an abortion." 98 The author went on to postulate that allowing potential fathers to
prevent women from obtaining an abortion would result in "a total deprivation of
the right to choose an abortion under the guise of a balancing test" in violation of
the Supreme Court's stance on abortion. 99 Others have argued that the Court
should extend its holding-that is, an unwillingness to impose the will of the father
against that of the mother-outside of the abortion context.10 0 For example, one
advocate has suggested that a father could not force an expectant mother-a
woman who did not intend to terminate her pregnancy-to undergo therapeutic
fetal surgery against her will since "the imposition" being sought would "far
exceed that contemplated in the abortion context."10 1

94 Id.
95 Casey, 505 U.S. at 974.
96 See Andrea M. Sharrin, Potential Fathers and Abortion: A Woman's Womb is Not a Man 's

Castle, 55 BROOK. L. REV. 1359 (1990); see also Melane G. McGulley, The Male Abortion: The
Putative Father's Right to Terminate His Interests in and Obligations to an Unborn Child, 7. J.L. &
POL'Y 1(1998).

97 Danforth, 428 U.S. at 71. See Sharrin, supra note 96.
98 See Sharrin, supra note 96, at 1403-04.
99 Id. at 1404.

100 Id. at 1403-04.
101 See David C. Blickenstaff, Defining the Boundaries of Personal Privacy: Is There a Paternal

Interest in Compelling Therapeutic Fetal Surgery?, 88 Nw. U. L. REV. 1157, 1197 (1994); See also Joel
Jay Finer, Toward Guidelines for Compelling Cesarean Surgery: Of Rights, Responsibility, and
DecisionalAuthenticity, 76 MINN. L. REV. 239 (1991).
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Others, however, have argued that men should be entitled to at least some
powers in regards to abortion and offer several foundations in support of such a
claim. For example, some theorists claim that men possess constitutional rights
under the Fourteenth Amendment's Due Process Clause which would grant them
the power to balance their interests in their unborn offspring against a potential
mother trying to terminate the pregnancy.10 2 Legal scholar Mary Totz argues that
men may have constitutional rights under substantive due process jurisprudence
which would allow them to prevent or compel women to have an abortion through
the use of prenuptial agreements, torts or constitutional causes of action. 103 Others
have argued that the Equal Protection Clause prohibits granting women the sole
discretion in terminating pregnancies without regards to fathers. As one scholar
points out, "[w]hile no one will deny that a woman does have a more immediate
physical burden, the Supreme Court does not explain why a gestational burden
alone allows one person's constitutional interest in procreation to trump
another's." 10 4 Some even claim that modern feminist theory would allow men to
have some interest in their unborn offspring, even if that interest is contrary to the
wishes of the mother. 10 5 These opinions, however, stand in sharp contrast to the
Supreme Court's jurisprudence thus far. The question now goes to how the Kurr
decision, which recognizes a father's right to defend unborn offspring, fits in with
the Supreme Court's failure to recognize a specific interest.

III. A MAN'S RIGHT

In Kurr, the Michigan Court of Appeals recognized the right of an individual
to use force in defense of a fetus regardless of viability. 106 Logically, this
classification includes fathers of such unborn children. However, the Supreme
Court has yet to recognize a father's active interest in his unborn children and has
consistently struck down attempts by states to enumerate such a right. It would
thus stand to reason that a father could not assert a right to defend a fetus with
lethal force if the father had no legally recognized relationship with the fetus prior
to viability. However, given the contemporary nature of the "defense of others"
and the Supreme Court's fetal jurisprudence, a father would be able to assert such a
defense. This section will demonstrate that although the Supreme Court has yet to
establish a father's affirmative interest in regards to unborn offspring, the modern

102 See Mary A. Totz, What's Good for the Goose is Good for the Gander: Toward Recognition of
Male Reproductive Rights, 15 N. ILL. U. L. REV. 141 (1994). See also Jeffrey D. Devonchik, When the
Father is the Victim: A Constitutional Recourse for Fathers of Aborted Children, 2 FLA. COASTAL L.J.
141 (2000).

103 See Totz, supra note 102, at 141.
104 Michael L. Jackson, Fatherhood and the Law: Reproductive Rights and Responsibilities of Men,

9 TEX. J. WOMEN & L. 53, 71 (1999).
10S S. Dresden Brunner, Cultural Feminism: It Sounds Good, But Will it Work? Application to a

Husband's Interest in His Wife's Abortion Decision, 22 DAYTON L. REV. 101 (1996).
106 Kurr, 253 Mich. App. at 317.
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notions at the foundation of the "defense of others" and the Court's previous

rulings would give fathers the right to assert the Kurr defense. In addition, there

are public policy considerations which could be used as the basis for allowing such
a defense. 107 Finally, one could argue that the Kurr defense should apply to fathers
on equal protection grounds. 108

The Kurr court briefly discussed the history of the "defense of others,"

stating that "[traditionally], the 'defense of others' concept applied solely to those

persons with whom the defendant had a special relationship, such as a wife or

brother." 10 9  However, the court also noted that the defense "now makes no

distinction between strangers and relatives with regard to its application." 110

Though the removal of a "special relationship" requirement is not entirely

ubiquitous, it has been adopted by the Model Penal Code and is considered the

majority law in several states. 111

In the Kurr context, the removal of the "special relationship" requirement is

one possible method of getting around the Supreme Court's failure to recognize a

father's interest in his unborn child. Under the original rule, a man who exerted
deadly force in a situation such as that in Kurr-a situation where the fetus would

be killed by an assault but not the woman carrying it-would have to demonstrate
that a special relationship existed between himself and his potential offspring. 112

Under the Supreme Court's current holdings, such a showing would have been
impossible since the law does not recognize a man's interest in his pre-viable

fetus. 113 In addition, he could not use lethal force to defend the woman carrying
the fetus since she was subject only to an assault. 1 14 The new standard, however,
does not require a special relationship between the defender and the one under

attack, meaning that a father is no longer required to assert an interest or
relationship with the fetus under assault. 115 Since the father would not be required

to assert an interest, this would not run afoul of the fact that the Supreme Court has

not enumerated one. Regardless, the Court's current jurisprudence would probably
allow fathers to make such a "defense of others" claim in the assault context. As

stated above, the Danforth Court found that where the husband and wife disagreed

107 Id. at 323.
108 Id. at 321.
109 Id.
110 Id.
III MODEL PENAL CODE § 3.05 (2007). See AMERICAN LAW LIBRARY, JUSTIFICATION-SELF

DEFENSE-DEFENSE OF OTHERS, http://law.jrank.org/pages/1475/Justification-Self-Defense-Defense-
others.html.

112 Kurr, 253 Mich. App. at 321.
113 Id. at 321.
114 This circumstance assumes that the assault taking place would not exceed the threshold for lethal

defense of others, that is, that the assault on the woman would not make the defender reasonably believe
that her life was in imminent danger nor that she was under threat of serious bodily harm. See Kurr, 253
Mich. App. at 320-21.

115 Id. at 328.
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as to the abortion decision, "the view of only one of the two marriage partners can
prevail." 116 The Court reasoned that since the women would have to bear the
physical and emotional effects of childbirth, in deciding the outcome "the balance
weighs in her favor." 1 17 Later courts similarly held that where a conflict existed as
to pre-viability decisions, the mother's interest would persevere. 118

The Court's past decisions, however, implied that a father does have an
interest in the fetus. In Doe v. Smith, the Court stated that a balancing test would
weigh the interests of both mother and father in a situation where they disagreed as
to a decision in the abortion context. 1 19 Clearly, the man's interest does not
outweigh the woman's in the abortion context when their wishes contrast.
However, if the parties are in agreement as to their interests, the Court could
recognize the interests of both parents. In the context of an assault on the fetus, it
could be argued that both the father and the mother have the same interest in
protecting the life of the fetus. Since there are no divergent interests, the balancing
test set in Doe does not come into play. As such, under this coinciding interest
doctrine, a father would be allowed to defend his fetus under both the current and
former "defense of others" doctrines without running afoul of the Supreme Court's
previous rulings.

In addition to allowing the Kurr defense under the coinciding interest
doctrine, the Court could also recognize a separate independent interest based on
public policy considerations. In Kurr, the court ruled that Kurr's defense was
justified under their interpretation of Michigan statutory law. 120 However, the
court also noted that public policy concerns played a role in their decision. 121 In
reviewing Michigan's fetal homicide statute, the Kurr court held that "the act
reflects a public policy to protect even an embryo from unlawful assault or
negligent conduct." 12 2 As such, the court ruled, the "defense of others" concept
could therefore extend to a nonviable fetus during an assault against the mother. 123

The Supreme Court could use the same public policy argument as a basis for
recognizing the right of a father to defend his unborn offspring. The Court has
previously used public policy as a basis for its rulings on several occasions. 124 As
such, the Court would be well within its power to recognize the Kurr defense on
the same grounds. The persistence of fetal homicide laws at the state and national

116 Danforth, 428 U.S. at 71.
117 Id.
118 See Casey, 505 U.S at 896; Doe, 486 U.S. at 1310.
119 Doe, 486 U.S. at 1310.
120 Kurr, 253 Mich. App. at 321, 322.
121 Id. at 322.
122 Id. at 323.
123 Id.
124 Newport v. Fact Concerts, 453 U.S. 247, 263 (1981) (holding that punitive damages could not be

assessed against a municipality on public policy grounds); Federated Department Stores v. Moitie, 452
U.S. 394, 398 (1981) (holding that the doctrine of res judicata must give way to overriding, competing
principles of public policy).
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level represents nationwide recognition of a need to protect the unborn. 125

Applying the Kurr defense to fathers as well as mothers would further that same

public policy by extending the means of protection to individuals besides the

mother. Thus, the Supreme Court could extend the Kurr defense to men as a matter

of public policy.

If the Court failed to recognize the defense under the coinciding interest

doctrine or public policy arguments, one could argue that failing to extend the Kurr

defense to men would be an equal protection violation. In Craig v. Boren, the

Court ruled that a law providing divergent treatment on the basis of gender could

only be maintained if the disparity is substantially related to an important

government interest. 126 Since then, the Court has determined several important

interests. 127 However, the Court has not devised a method for identifying how an

interest is "important," and therefore analysis can only proceed based on "important

interests" that the court has identified in its equal protection jurisprudence.

In the Kurr scenario, none of the important interests previously determined

by the Supreme Court are evident. Granting the Kurr defense to women alone on

the basis of remedying past discrimination would not satisfy intermediate scrutiny

since the right in Kurr was not historically limited by gender. Likewise, the

argument that there is an important interest in protecting women would also fail.

Although the Court previously recognized such an interest, denying a man's ability

to repel a potentially lethal assault against a woman's unborn child would not be

substantially related towards that end. If anything, disparate treatment would deny

a woman protection she might have otherwise had. There are several other

arguments that could potentially be raised as important issues, but without clear

guidance by the Court as to what they are or how to identify them, such analysis is

fruitless. At the very least, under existing equal protection jurisprudence, there are

no important interests that currently justify granting the Kurr defense to women but

not men. As such, the Kurr defense could be extended to fathers on the basis of

equal protection.

Thus, several justifications exist for extending the Kurr defense to fathers.

The Court could recognize the protection under the coinciding interest doctrine

mentioned in the dicta of its current fetal jurisprudence. The Court could also

validate the defense on public policy grounds as extracted from fetal homicide

statutes on both the state and federal level. Finally, the Court could extend the

Kurr defense to men on equal protection grounds since there is no established

important interest that would justify disparate treatment.

125 Kurr, 253 Mich. App. 321 at 324.
126 Craig v. Boren, 490 U.S. 190, 198 (1976).
127 See Mississippi University for Women v. Hogan, 458 U.S. 718 (1982) (holding that remedying

past discrimination is an important government interest); M. v. Superior Court, 450 U.S. 464 (1981)
(holding that divergent application of state statutory rape law was justified since state had important
interest in protecting underage women).
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IV. COUNTERVAILING CONSIDERATIONS

Although both legal and policy grounds exist for extending the Kurr defense
to men, there are several grounds for challenging that notion. First, it could be
argued that an extension of Kurr to men is completely impractical since, in the vast
majority of cases, pregnant women are attacked by the fathers of the fetuses which
they carry, thus making the likelihood of the Kurr defense being used by a man
extremely rare. One could also argue that extending the Kurr defense to men
establishes the personhood of fetuses, which in turn creates a due process challenge
to a woman's right to an abortion. Finally, there are concerns that allowing such a
defense could give men the ability to exercise lethal force to defend their fetuses in
the abortion context, which could pose a material limitation on a woman's right to
choose. This section will examine each of these concerns, present counter-
arguments, and ultimately conclude that recognizing the Kurr defense for men
would not bring these situations to bear.

The vast majority of violent acts occur at the hands of someone intimate. 12 8

Such abuse can result in death or serious injury to the unborn fetus and often
triggers unhealthy behavior on the part of the mother, which can result in further
harm to her fetus. 12 9 Even assuming that violent acts against pregnant women
occur at the lower end of the spectrum, almost all of these acts are perpetrated by
an intimate partner. 130 It therefore seems unnecessary, even illogical, to extend the
Kurr defense to men since they will almost always necessitate its use.

However, this concern is not so daunting when one considers the nature and
purpose of the "defense of others." Like self-defense, the "defense of others"
requires that the actor would be justified in using lethal force to protect himself
against the injury he believes to be threatened to the other person, that under the
circumstances as the actor believes them to be, the other person would be justified
in using protective force and the actor believes that his intervention is necessary for
the protection of the other person. 13 1 This is embodied in the Model Penal Code
and "defense of others" statutes. However, the "defense of others," like self-
defense, is subject to limitations regarding its use. This limitation was perhaps best
related by the D.C. Court of Appeals in U.S. v. Peterson:

The right of self-defense arises only when the necessity begins, and equally
ends with the necessity; and never must the necessity be greater than when

128 Deborah Tuerkheimer, Conceptualizing Violence Against Pregnant Women, 81 IND. L. J. 667,
672-73 (2006). Tuerkheimer cited several other statistical analyses to support her position. See, e.g.,
Thomas M. Goodwin & Michael T. Breen, Pregnancy Outcome and Fetomaternal Hemorrhage After
Noncatastrophic Trauma, 162 AM. J. OBSTETRICS & GYNECOLOGY 665 (1990); Judith McFarlane,
Barbara Parker, Karen Soeken & Linda Bullock, Assessing for Abuse During Pregnancy: Severity and
Frequency of Injuries and Associated Entry into Prenatal Care, 267 J. AM. MED. ASSOc. 3176, 3177
(1992).

129 See Tuerkheimer, supra note 128, at 673.
130 Id. at 672.
131 MODEL PENAL CODE § 3.05, supra note Il1.
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the force employed defensively is deadly. The "necessity must bear all
semblance of reality, and appear to admit of no other alternative, before
taking life will be justifiable as excusable." Hinged on the exigencies of

self-preservation, the doctrine of homicidal self-defense emerges from the
body of the criminal law as a limited though important exception to legal
outlawry of the arena of self-help in the settlement of potentially fatal

personal conflicts.
132

Like self-defense, the "defense of others" is a "limited" exception to be used

only when the situation absolutely compels it. 13 3 Although-both statistically and

conceptually-the possibility of the father of an unborn fetus being in a position to

justifiably use the Kurr defense is miniscule, that should not be cause for rejecting

its use. Comparatively, even though a majority of homicides in the United States

are perpetrated by intimates against other intimates, there has been no major

objection to "defense of others" generally. 134 If anything, the limited use of the

Kurr defense prevents it from being used frequently-and perhaps unjustifiably-

but also provides legal protection in limited circumstances, thus giving the defense

a characteristic that encourages its establishment. As such, although the prevalence

of abuse is a grave concern for several reasons, it is not a compelling argument for

limiting the use of the Kurr defense by men.

Another countervailing consideration is what effect an expansion of Kurr

would have on current fetal jurisprudence. More specifically, there are concerns

that allowing men to claim a "defense of others" justification for defending the

unborn would present troubling questions regarding the personhood of fetuses and

challenge the right to obtain an abortion. 135 As stated above, courts previously

ruled that fetuses were outside the purview of personhood. 136 This meant that

those who injured or killed fetuses could not be charged under general criminal

statutes unless the statutes had been specifically modified by the legislature to

include fetuses. 137 In addition, there could be no due process recognition for

fetuses since they were not classified as persons under the Fourteenth

Amendment. 138

132 U.S. v. Peterson, 483 F.2d. 1222, 1229 (D.C. Cir. 1973).
133 Id.
134 US DEPARTMENT OF JUSTICE, BUREAU OF JUSTICE STATISTICS, HOMICIDE TRENDS IN THE U.S.:

TRENDS BY GENDER, (Jul. 11, 2007), available at http://www.ojp.usdoj.gov/bjs/homicide/gender.htm.
135 Ogas, 655 S.W. 2d. at 325.
136 Id.
137 See Keeler, 2 Cal. 3d. at 631.
138 Roe, 410 U.S. at 156-57. The Court noted that the appellee and amici argued that a fetus is a

"person" within the language and meaning of the Fourteenth Amendment, stating:

In support of this, they outline at length and in detail the well-known facts of fetal
development. If this suggestion of personhood is established, the appellant's case, of
course, collapses, for the fetus' right to life would then be guaranteed specifically by the
Amendment. The appellant conceded as much on reargument. On the other hand, the
appellee conceded on reargument-that no case could be cited that holds that a fetus is a
person within the meaning of the Fourteenth Amendment.
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In Kurr, the Michigan Appeals Court's ruling contrasted many of these
principles. 139 The court first ruled that fetuses were in the purview of the "defense
of others."' 14 0 The court did not reach this conclusion based on a specific statute
put forward by the legislature; rather the court reached this conclusion based on
legislative intent drawn from the state's fetal homicide law. 14 1 However, the Kurr
court also stated that their holding did "not apply to what the United States
Supreme Court has held to constitute lawful abortions."142

Traditionally, the defense could only be used to protect a human being from
death or substantial bodily harm and courts have been wary to extend the right to
other situations. 14 3 As one commentator noted of the case:

[T]he state is offering a level of protection from assault to unviable fetuses
that is, in principle, indistinguishable from that provided to persons under
the law. Consider that the pregnant woman is able to use (1) deadly force
(2) even when her own life is in no danger to protect her fetus deemed
"other" for the purposes of the defense of others doctrine. (One is tempted
to ask: What does "other" or "another" mean to the court-another what?
Since the defender in this case, the mother, is a person, it seems reasonable
to conclude that the "other" is a person as well). This is in sharp contrast to
the settled law that anti-abortionists cannot use even less than deadly force
to protect fetuses when they are endangered by their mothers. 144

Clearly there is tension extant in the court's decision since it implies that
fetuses, viable or non-viable, are worthy of human protection even though they
have yet to be classified by any courts as human beings. The only other
circumstance where fetuses have been recognized as persons in a limited sense is in
the context of fetal homicide laws. 145 The extension of limited personhood to
situations outside of fetal homicide-and, in the case of Kurr, to the point of
conception-seems to suggest that fetuses are human beings to some extent.

An extension of the Kurr defense to individuals besides the pregnant woman
raises further questions since it takes the mother's position out of the equation and
defines the fetus as its own separate entity. For example, suppose a pregnant
woman is attacked under circumstances that would justify the Kurr defense-that
is, she is assaulted such that she would not be seriously injured but her unborn fetus
might be. Under such circumstances, an individual wanting to use the Kurr defense

Id. In footnotes, the Court carried on the analysis by pointing that the crimes for destroying a fetus were
much less severe than that of murder. See id. at nn.54-56.

139 Kurr, 253 Mich. App. at 323.
140 Id.
141 Id. at 321.
142 Id. at 326.
143 See, e.g., Mario . Rizzo & Douglas Glen Whitman, The Camel's Nose Is in the Tent: Rules,

Theories, and Slippery Slopes, 51 UCLA L. REV. 539 n.74. (2003).
144 Id.
145 NATIONAL CONFERENCE OF STATE LEGISLATURES, supra note 24.
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would have to reasonably believe that the fetus is under threat of death or serious
injury and that lethal force is necessary to protect it. 14 6  Such an approach,
however, does not take into account the mother's position-that is, the protecting
individual does not need to refer to potential harm against the mother in order to
invoke the "defense of others." This "mother-blind" approach further suggests that
the fetus is a legal entity separate from the mother. One author commenting on the
Kurr decision said, "[t]his novel interpretation of the doctrine of 'defense of others'
violates commitments to neutrality and equality insofar as it ... presupposes the
personhood of the fetus and confers more protection on fetuses than on the women
who carry them." 14 7  Ultimately, the Kurr decision indicated that a fetus was
subject to a lower threshold than the mother in terms of initiating the right to use
lethal force. 14 8 Such a conclusion suggests that fetuses are subject to the same
protections that human beings receive, if not more, despite previous rejection of
such an idea.

In Roe v. Wade, the Supreme Court declined to comment on whether or not a
fetus was a person under the purview of the Fourteenth Amendment. 149 In holding
that a woman had a right to an abortion, the Court appeared to indicate, albeit
indirectly, that a fetus was not a person subject to due process protections. 150

Arguably, had the Court found fetuses to be included within the Fourteenth
Amendment, abortions would have to be considered due process violations-if not
homicide-which would make them unconstitutional and perhaps even murder. 15 1

The Kurr court evoked similar reasoning with its own decision: it declined to rule
on whether or not fetuses were people under the Fourteenth Amendment but
summarily included them in a justification defense accorded only to protect other
persons. 152 As one commentator puts it:

If fetuses or embryos occupy a status lower than that which persons hold,
then it is untenable that the state should permit third parties to kill
individuals who threaten harm to the unborn. On the assumption of fetal
non-personhood, then, fetal "defense of others" allows the state to prefer
the lives of non-persons to persons. On the other hand, if embryos and
fetuses are persons, then it is untenable that the law should forbid use of
"defense of others" by those who trespass in front of abortion clinics.
After all, if one may kill another in an effort to save the life of a fetus,
surely one should be permitted to engage in the relatively harmless activity

146 This is to say that self-defense no longer plays a role since an individual besides the mother is
invoking the defense of others.

147 Amy Sepinwall, Defense of Others and Defenseless Others, 17 YALE J.L. & FEMTNISM 327, 330

(2005).
148 Kurr, 253 Mich. App. 317.
149 Roe, 410 U.S. at 156-57.
150 Id. at 170.
151 Id. at nn.54-56.
152 Kurr, 253 Mich. App. at 320-21.
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of trespassing in order to do so. In sum, fetuses cannot be treated as
"others" for purposes of "defense of others" consistent with the law's

treatment of fetuses for other purposes, and the law cannot countenance a
mother's claim of "defense of others" consistent with its denial of the same
claim by other defenders. 153

The issues above raise an abundance of legal and moral questions. The most

important question is whether a fetus is a human being within the purview of the

Fourteenth Amendment. If a fetus is not a human being, it is unclear whether the

court can justify its decision to include fetuses under the "defense of others"

without interfering with a woman's right to have an abortion. In its opinion, the
Kurr court noted that their decision would not apply to constitutionally protected

abortion procedures. 154  The court said that the Fourteenth Amendment
"guarantees the right to personal privacy" and that the right encompasses a

woman's decision of whether or not to terminate her pregnancy. 155 The Kurr court

even pointed out that a "defense of others" justification could not be claimed by
individuals seeking to deter abortions by interfering with activities at clinics. 156

Ultimately, the court's ruling reached a conclusion consistent with those of the

Supreme Court: fetuses are not human beings subject to due process protection. 157

By carving out this exception to the defense, the Kurr court stated its intention to

safeguard a woman's right to choose while simultaneously granting others the right

to protect her and her fetus from unlawful force.

Although this conclusion is satisfactory in that it protects a woman's right to

an abortion, it does not provide a justification for the legally disparate treatment of

fetuses. As the author above argued, allowing protections for fetuses from

attackers, but not mothers, is an untenable position. 158 Likewise, granting some

individuals but not others the right to use force to defend a fetus appears untenable

as well. 159 How, then, can the law treat fetuses as persons in some instances while

denying them of personhood in other respects? 160

153 Sepinwall, supra note 147, at 362.
154 Kurr, 253 Mich. App. at 326.
155 Id.
156 Id. at 325.
157 Id.
158 Sepinwall, supra note 147, at 363.
159 Id.
160 Throughout its history, the United States has categorized several groups as being less than

human, yet subject to recognition in other respects; a prominent example is the treatment of slaves in
19th century America. Under Article 1, Section 2, Paragraph 3 of the original Constitution, slaves were
treated as three-fifths of an individual for the purpose of legislative and taxation apportionment. U.S.
CONST. art. I § 2. The Supreme Court further elaborated the non-personhood status of black slaves in
the infamous and unfortunate Dred Scott decision. See Scott v. Sanford, 60 U.S. 393 (1856).
Ultimately, the Civil War and the Constitutional amendments that emerged therefrom put an end to
American slave law and jurisprudence and legally established blacks as human beings and citizens of the
United States.
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Although justifying such disparate treatment poses problems to conceptions
about personhood, it could be argued that the Kurr defense is similar to limitations
placed on abortion and criminal prohibitions against fetal homicide. This is to say
that, rather than being a validation of the humanity or personhood of the unborn,
the law provides a legal means of protecting potential life and punishing those who
seek to put an end to that life through unlawful measures. Most would agree that
some form of protection is required to protect pregnant women and their fetuses,
though many disagree as to how such protection should be framed. As a result,
fetuses are protected as persons in some respects, but not in others. Although such
a situation may not sit well politically, religiously, or socially to some, it is unlikely
to change until the Supreme Court further elaborates a position on the personhood
of the unborn and what that entails.

Although the fathers of the unborn are much more likely to necessitate the
use of lethal force, the Kurr defense is meant to be used in only the most narrow
and rare of circumstances.1 6 1 As such, the fact that the defense would not be used
often is not a hindrance. As to the suggestion that an extension of the defense to
fathers implies the personhood of the unborn and undermines abortion rights, the
Kurr court specifically carved out an exception for legal abortions. 162 Thus, an
expansion of the Kurr defense to men does no harm to a woman's legal abortion
right. However, a potential problem arises as to illegal abortions and the question
of whether or not the Kurr defense should apply in that situation.

The Kurr court's ruling protected the legality of constitutionally sanctified
abortions. The court stated:

The distinction between the abortion cases and the instant case is
straightforward. The United States Supreme Court has held that the
Fourteenth Amendment of the United States Constitution guarantees the
right to personal privacy and that this right encompasses a woman's
decision whether to terminate her pregnancy. The "defense of others"
theory is available only if a person acts to prevent unlawful bodily harm
against another. Because clinics that perform abortions are engaging in
lawful activity, the "defense of others" theory does not apply .... Our
holding today does not apply to what the United States Supreme Court has
held to constitute lawful abortions. 163

The Kurr court's wording clearly expressed that the court would not allow the
"defense of others" to be used as a means of preventing women from getting
"lawful abortions." 164 However, this distinction suggests that an individual could
claim the Kurr defense in situations where a woman attempted to get an illegal
abortion.

161 Kurr, 253 Mich. App. at 328.
162 Id. at 326.
163 Id.
164 Id.
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States are currently allowed to place limitations on abortions provided that
such actions due not constitute an "undue burden" on the right to an abortion. 165

This means that states may still criminalize abortions in certain contexts. 166 These
statutes may criminalize the actions of both the physicians performing the abortion,
the mother seeking the abortion, or any individual assisting in the procurement of
an abortion. 

167

The circumstances under which the Kurr defense could be invoked by the
father of the unborn fetus are not too difficult to imagine. For example, a pregnant
woman, unable to legally procure an abortion in her own state or in another, would
seek an illegal abortion and find an individual willing to give her one. Her
husband/boyfriend/lover--or another individual aware of her intentions-could
find out where the woman is and dispatch the individual performing the abortion
with force, lethal or otherwise.

In Michigan, an individual claiming the "defense of others" would need to
demonstrate the same circumstances as required for self-defense: the defendant
must "honestly and reasonably believe" that the life of the person he seeks to
protect is in imminent danger and that lethal force is required to protect that life. 168

In the scenario above, the defendant would meet the criteria required to invoke self-
defense. There is an honest and reasonable belief that the life of the fetus is at risk.
In addition, some force would probably be required to prevent the abortionist from
completing his work and is therefore necessary to protect the fetus. In addition,
since the abortion is illegal, it does not fall under the exception mentioned
specifically in Kurr. 169

Such an interpretation would undoubtedly result in a chilling effect on
women seeking illegal abortions since doctors would probably be unwilling to
perform abortions if others could use physical force against them. This could also
be a reason why the Kurr court refrained from disallowing the "defense of others"
doctrine in all abortion cases. 170  This suggests that perhaps the Kurr court
intended for the defense to be used in illegal abortion cases.

Of course, there are questions as to whether such an interpretation should be
allowed. Certainly, the prevention of illegal or unsafe abortions is a legitimate goal
for government but there is some question as to whether the law should allow
individuals to use force in preventing harm to fetuses. Indeed, allowing such a
doctrine may even lead to individuals taking proactive action on their own. This
would negate the purpose of the "defense of others" doctrine as a reactive tool to
only be used when necessary.

165 Gonzales v. Carhart, 550 U.S. 124 (2007).
166 See Wis. STAT. § 940.15 (West 2008).
167 See id.
168 Kurr, 253 Mich. App. at 328.
169 Id. at 326.
170 Id.
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However, this problem could easily be remedied by judicial or legislative
action. In a jurisdiction such as Michigan, where the "defense of others" is based
on the common law as opposed to statute, a court could rule that an illegal abortion
does not constitute unlawful force against a pregnant woman or her fetus. 17 1

Likewise, in a statute based jurisdiction such as Texas, a legislature could amend
the "defense of others" statute so that an individual could not claim the defense in
the abortion context. 172 Although this might negate the Kurr court's original
intention, it does prevent the defense from being used to justify proactive action.
Thus, although the Kurr decision could be interpreted as a means allowing fathers
to prevent pregnant women from undergoing an illegal abortion, this can be
negated by judicial and legislative action. As such, this is not a material limitation
on the Kurr defense and its expansion to men.

V. CONCLUSION

The Kurr decision represents the proposition that an individual can defend an
unborn fetus with deadly force. Although not specifically addressed in the
decision, the right was extended to all individuals, including to fathers of the
unborn.

Previously, the court declined to extend the "defense of others" to include
fetuses under statutory and common law principles. However, the proliferation of
fetal homicide laws on the state and national level signaled a shift in perception of
the unborn. 173 It was on the basis of these laws that the Kurr court decided to
extend the "defense of others" to encompass fetuses. 174

Although the Supreme Court has not determined precisely what interests men
have in their fetuses, its rulings suggest that allowing men to use the Kurr defense
is constitutionally allowable. 175 This is because the interests of a man would
coincide with the interests of a woman under the circumstances of an assault on the
fetus. In addition, protecting fetuses can be considered sound public policy.
Moreover, refusing to recognize such a right could constitute an Equal Protection
violation.

However, there are several arguments for limiting the extension of Kurr to
men. First, the fathers of unborn fetuses are the ones most likely to necessitate the
use of the Kurr defense since they are statistically most likely to place the mother
in danger. 176 Second, extension of the Kurr defense could be seen as implying the
personhood of fetuses and, in so doing, undermines the right to an abortion. 177

171 Id. at 325.
172 TEX. PENAL CODE ANN. § 9.33 (Vernon 2007).
173 NATIONAL CONFERENCE OF STATE LEGISLATURES, supra note 24.

174 Kurr, 253 Mich. App. at 326.
175 Danforth, 428 U.S. at 71.
176 See Tuerkheimer, supra note 128, at 673.
177 Kurr, 253 Mich. App. at 326.
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Finally, the Kurr court's failure to limit use of the defense in illegal abortion
situations could lead individuals to proactively prevent such abortions from taking
place. 1

78

However, these concerns are inadequate. First, the "defense of others" is
intended to be a limited and narrow justification. 179 Therefore, the fact that most
fathers generally necessitate its use-and therefore are not likely to use it-is not a
major concern. -Second, the Kurr court limited the application of the defense to
legally protected abortions, which means that it cannot be interpreted as conferring
personhood on fetuses. Finally, though the Kurr court failed to disqualify the use
of the defense in the illegal abortion context, there are relatively simple means of
preventing misuse of the doctrine. Ultimately, any jurisdiction recognizing the
Kurr defense would likely extend it to the fathers of unborn children.

178 Id.
179 Id. at 328.
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