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THE FAULT LINES OF DOMESTIC VIOLENCE
ENFORCEMENT

JOSEPHINE Ross*

"Our lives are becoming ruled by a truly absurd degree of politically
correct interference ... If we [fox hunters], as a group, were black or
gay, we would not be victimized or picked upon."

- Prince Charles of Great Britain in a letter sent to a government

minister.'

While it is true that not one article in this symposium addressed

discrimination against white male heterosexual royalty, that was not the

reason why I started with this quote. I wanted to juxtapose the whininess of

Prince Charles against the thoughtfulness of the writers in this symposium.

The quote also reminds us that these students are writing during a time of

backlash,2 when inequality against minority groups and women has

supposedly all been fixed, and where those that continue to find fault with
the law's treatment of women are viewed as malingerers - the whiners. Thus,

the writers of this symposium bravely set forth, under the feminist

methodology, that the personal is political and that telling stories about the

injustices they witnessed, or about injustices in the lives of others, tests the

true limits of a society in which women have supposedly achieved equality.

I had the good fortune to meet these students early in their writing

process. Anyone who reads this symposium will not be surprised to find out

that these students were wide open to investigating subjects that, on the

surface, had nothing to do with their own topic.3 Their enthusiasm for

. Long-term Visiting Clinical Law Professor, Boston College Law School. I wish to thank Maria
Grahn-Farley for inviting me to speak to her Feminist Theory class at Golden Gate University
School of Law in the Spring of 2002, and her class for their warm reception.

I This quote comes from a letter Prince Charles wrote that was leaked, as was a transcript of
a meeting he had with Prime Minister Tony Blair. So They Say, BAY WINDOWS, Oct. 10, 2002,
available at http://www.baywindows.com/main.cfm?include=detail&storyid=294605 (last visited
Nov. 25, 2002) (alteration in original).

2 See generally SUSAN FALUDI, BACKLASH: THE UNDECLARED WAR AGAINST AMERICAN WOMEN

(Doubleday 1992).
3 Before I came to talk to this class, Professor Maria Grahn-Farley, had assigned an article I

wrote that the students read and discussed with insightful questions and comments. See
Josephine Ross, Sexualizing of Difference. A Comparison of Mixed-Race and Same-Gender Marriage, 37
HARV. C.R.-C.L. L. REv. 255 (2002). My presentation included material that was later published.
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intellectual pursuit, their interest in different subjects and theories presented
in articles assigned for class, and their curiosity and support for each other's
work has clearly enriched this symposium, so that these various topics hang
together with common threads and common purpose.4

I shall focus my comments on the articles about domestic violence
written byJessica Dayton and MarnieJ. Franklin. Dayton's article centers the
discussion on women who have been abused by men, with special
consideration given to immigrant women or those married to immigrant or
non-white men. Franklin's article centers the discussion on lesbians in
abusive relationships. Comparing these two articles discloses many common
themes and complaints. The comparison strengthens the thesis of both
articles.

Domestic violence has long been one of the core concerns of the
women's movement.' Were it not for the feminist revolution, there would
probably be no battered women's shelters, little or no recognition of
domestic violence as a crime, and few law review articles on the subject.
While domestic violence offices used to be volunteer agencies staffed by a
handful of feminists, they are now staffed by paid professionals, and police
and prosecutors' offices devote staff to these crimes.6 In the court where I
take Boston College law students to handle criminal cases, there is a session
dedicated solely to the prosecution of domestic violence cases. As domestic
violence becomes mainstream and enforcement becomes a priority of
prosecutors and legislators, other interests may usurp the feminist vision.
The feminist movement has gained powerful allies in the quest for
punishment and may be said to have simultaneously lost control of its goals
and the direction of domestic violence enforcement. This is the backdrop to

SeeJosephine Ross, Riddle for Our Times: The Continued Refusal To Apply The Miscegenation Analog9
To Same-Sex Marriage, 54 RUTGERS L. REV. (forthcoming 2002).

4 Other commentators spell out some of these themes nicely. See Keith Aoki, Does Nothing
Ever Change; Is Everything New? Comments on the "To Do Feminist Legal Theory" Symposium, 9
CARDOZO WOMEN'S L.J. 415 (2003); Phyllis Goldfarb, Creating A New Tango: Re-Imagining Gender,
9 CARDOZO WOMEN'S L.J. 443 (2003); Angela Harris, Afterword, Bad Subjects: The Practice of Theory
and the Constitution of Identity in Legal Culture, 9 CARDOZO WOMEN'S L.J. 515 (2003); Deborah W.
Post, Which Wave Are You? Comments on the Collected Essays From the Seminar "To Do Feminist Theory,"
9 CARDOZO WOMEN'S L.J. 471 (2003); Daria Roithmayr, A Bad Subject, 9 CARDOZO WOMEN'S L.J.
501 (2003).

5 See generally SUSAN BROWNMILLER, AGAINST OUR WILL: MEN, WOMEN AND RAPE (Simon &
Schuster, Inc. 1975); NANCY K.D. LEMON, DOMESTIC VIOLENCE LAW: A COMPREHENSIVE

OVERVIEW OF CASES AND SOURCES (Austin & Winfield 1996); DEL MARTIN, BATTERED WIVES
(Volcano Press 1976).

6 For example, I volunteered for a battered women's organization in 1980 in Brattleboro,
Vermont called the Women's Crisis Center ("WCC"). We were the ones to bring the women to
court or to the police. Back then, we were all feminists; there was not one paid staff person.
Now the courts have domestic violence advocates. In 1981, the WCC lost federal funds and had
to close down its services. However, the WCC Board negotiated with the Town of Brattleboro to
obtain funds from the Department of Housing and Urban Development ("HUD") to renovate a
house. WCC now continues as a shelter service and maintains a volunteer hotline. See Women's
Crisis Center, at http://www.womenscrisicenter.net/center.htm (lasted visited Nov. 25, 2002).
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the articles byJessica Dayton and MarnieJ. Franklin.

Dayton and Franklin measure what now passes for conventional legal
responses to domestic violence against individual lives, listening to survivors
themselves to discern problems in the laws and law enforcement. Both
authors introduce victims that are not helped by the current methods of law
enforcement and prosecution - victims who fall outside the current
paradigm of domestic violence victims. Listening to the voices of women is a
classic feminist approach to discovering the problems in the legal system,
and indeed this approach works in these articles, pointing to failures in the
system as it now operates.

In The Silencing of A Woman's Choice: Mandatory Arrest and No Drop
Prosecution Policies in Domestic Violence Cases,7 Jessica Dayton analyzes two areas
of domestic violence enforcement ripe for review. These are mandatory
arrest and whether prosecutors should respect a decision by survivors not to
prosecute their abusers. Dayton criticizes mandatory arrest policies where
the police must arrest the batterer regardless of what the victim wants.
Cultural reactions to the police form some of Dayton's critique: "Women in
relationships with African American men confront a legacy of police brutality
and disproportionately harsh prosecutorial treatment. These women may not
find police presence a comfort or a solution."' Dayton also looks at how
stereotyping may affect a woman's choice whether she, wants her batterer
arrested: "Additionally, African American and Latina women may feel guilty
for or be accused of contributing to racial stereotypes that black men and
Latinos are more violent."9

Marnie J. Franklin's article, The Closet Becomes Darker for The Abused: A
Perspective On Lesbian Partner Abuse,' ° also looks at attitudes towards the police
and the abuser's community. While Franklin focuses on unequal treatment
for abused lesbians rather than on issues of mandatory arrest, the following
quote certainly supports Dayton's thesis that mandatory arrest does not
always work: "[A]bused lesbians find it difficult to rely on the police because
of the history of police misconduct within the queer community."" The
relationship of the police to the gay community affects abused lesbians just as
the relationship of the police to the African-American and Latino
communities. Similarly, stereotyping of lesbians affects whether an abused
lesbian wishes to go public with her plight, just as it does for abused African-
Americans and Latinas. "[H]omophobia instills a need for the abused to

7 Jessica Dayton, The Silencing of a Woman's Choice: Mandatory Arrest and No Drop Prosecution
Policies in Domestic Violence Cases, 9 CARDOZO WOMEN'S L.J. 281 (2003).

s Id. at 286.
9 Id. at 287.

10 Marnie J. Franklin, The Closet Becomes Darker for the Abused: A Perspective on Lesbian Partner
Abuse, 9 CARDOZO WOMEN'S L.J. 299 (2003).

11 Id. at 313.
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defend the relationship to prevent antigay individuals and organizations
from adding same-sex domestic violence to their arsenal for attacking
homosexuality."'1

2

With regard to lesbian battering, Franklin writes that there is a danger
that the police will consider the battering to be mutual, or worse, charge the
wrong woman. 3 This dovetails nicely with how Dayton sums up the worst
problem of mandatory arrest: "When police arrive at the scene and are
required to arrest someone, they may not necessarily arrest the batterer." 14

Police "stereotypes and personal beliefs about domestic violence can dictate
who they arrest."'5 Reading these articles together, one concludes that the
problems of "one-size fits all"' 6 enforcement are precisely that one-size does
not fit all in mixed-sex relationships as well as in same-sex relationships.

In writing about abuse in lesbian relationships, Franklin does not
specifically tie the plight of lesbians to the policy of mandatory enforcement.
However, she does tie lesbian battery to the politics of gay visibility and family
recognition. Franklin profers that lesbian relationships are just that - a
relationship. This goes far in explaining same-sex violence and the
resistance to its acceptance. Franklin's article makes clear that the fortunes
of victims of same-sex violence are tied to cultural acceptance of same-sex
relationships in general. Her piece fits well with Elisa Laird's discussion of
the difficulties in obtaining recognition for gay families. 7

A judge once spoke to my class about domestic violence. The judge
mentioned the existence of same-sex domestic violence, but quickly added:
"However, for simplicity I will call the victims 'she' and the perpetrators
'he."' In calling for same-sex violence to become part of the general
discourse on partner abuse, Franklin argues that invisibility, or silence, is a
primary cause of the continued difficulties facing abused lesbians. One way
that the two articles do not compliment each other is that Dayton never
mentions same-sex violence. In addition, Dayton assumes the abuser to be
male and the abused female - the heart of Franklin's complaint. 8 Dayton's
article would be improved if she heeded to the call for gender-inclusive
language. On the other hand, both writers challenge contemporary
orthodox theories of domestic violence. As Franklin suggests, intimate abuse

12 Id. at 308; see also id. at 304 ("My family used the abuse tojustify their belief that lesbians
are 'sick."').

13 Id. at 305.
14 Dayton, supra note 7, at 287-88.
15 Id. at 288.
16 Franklin, supra note 10, at 309 (uses the term "one size fits all").
17 See Elisa Laird, The Law is Straight and Narrow: How American Courts Define Families, 9

CARDOZO WOMEN'S L.J. 221 (2003).
18 For example, Dayton assumes that a statistical increase in female arrests and a drop in

male arrests means that the police were arresting the wrong person.
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mutates into a multitude of forms so the stock definitions do not cover

everybody.

Voice and empowerment of women is a strong theme in both pieces.
Dayton titles her article The Silencing of a Woman's Choice and Franklin titles
one section in her piece Silence is a Sound for Change. When Dayton examines
mandatory prosecution - "no drop" policies - she concludes that women
should be empowered by giving them the right to determine if their abusers
are prosecuted or not.19 Similarly, Franklin also writes of empowerment:
"Lesbian and heterosexual feminists must band together to create a stronger
voice for women in the legal arena." This call for voice and power to affect
change brings us back full circle to when domestic violence was an issue
rarely discussed out of the confines of the women's movement. Now that the
establishment has largely embraced the issue, there are fissures within the
women's movement about whether police and prosecutors should be trusted
to identify the correct victim and perpetrator, whether the individual victim
is less important than a social condemnatory response to battery, and
whether the gender hierarchy model works for individual cases. These
articles challenge established methods along the fault lines. For this reason,
they are important additions to an important on-going investigation of the
legal response to domination within relationships.

19 See Dayton, supra note 7, at 281, 297. Dayton saves her worst judgment for jurisdictions
that force a woman to testify. While Dayton makes good arguments about personal choice, I
would also note the interconnection between police conduct, which she discusses, and
prosecution. When police arrest the wrong person, this error becomes compounded when the
prosecutor has a no drop policy.
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