
ECONOMIC JUSTICE IN DIVORCE
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The economic consequences of divorce present compelling
social, political and legal questions. Continuing financial obliga-
tions between ex-spouses are particularly contentious. In this arti-
cle, I shall clarify the issues raised by post-divorce spousal support.
I will then examine the existing legislative framework, and explain
why I believe that recent reforms have lent considerable urgency to
the investigation of theoretical justifications for continuing spousal
maintenance.

1. INTRODUCTION: TE ECONOMICS OF DrVORCE

The problem can be simply stated: after a divorce involving
dependent children, one parent will tend to have primary care re-
spbnsibilities. That parent is usually the mother. This new lone
parent family will almost invariably suffer a decline in their stan-
dard of living. The custodial parent has access to several means of
support:

(i) her own earnings;
(ii) support from the absent parent;
(iii) state support and;
(iv) support from a new partner.

The final option is insufficiently stable and determinate to be de-
pended upon. So we are left with the common scenario that a
package of assistance must be constructed from the first three pos-
sibilities. Partly as a result of the practical responsibilities under-
taken by the custodial parent both in the past and in the future,
the custodial parent's wages will seldom be sufficient to sustain her
and her children. Support from the children's father, or welfare
benefits may be needed, at least as a short term mechanism while
the custodial parent prepares herself for her future self-sufficiency.
The problem which forms the crux of this article is that both of
these options are simultaneously undergoing fundamental re-eval-
uation. Both are at pivotal points of crisis, which means that the
economic future for women after divorce is at present deeply
uncertain.
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(a) A Two-Pronged Crisis:

It is widely accepted .that the welfare state is, in both practical
and theoretical terms, undergoing a significant ontological crisis.
Simply stated, the welfare economy cannot support all of the needs
which exist within the community. Lawrence Friedman explains in
his book, Legal Culture and the Welfare'State, that "benefit programs
are added on one at a time, each modification redefines the scope
of the system. Expectations, then, have been constantly rising.
This is one reason why the welfare state is so sticky and inelastic;
why movement always seems to flow in one direction: more."'

The system is in a state of overload, and so formulating priori-
ties for public expenditure has become inevitable. In order to con-
struct a hierarchy of needs, the purposes and effects of the welfare
economy must be analyzed. An integral part of this evaluation in-
volves looking for areas where other resources could be substituted
for public funds. The support of families after divorce is an enor-
mous drain on the welfare system. Families are not only entitled to
income support, but to many hidden and costly benefits such as
housing subsidies, free school meals and medical treatment. It is
also an area in which there is an obvious and identifiable private
individual who already owes a duty to the lone parent family. The
crisis in the welfare state has led to increasing emphasis on the
obligations of fathers in order to reduce the state's ouflayY

Simultaneously, there has been an erosion of ideological com-
mitment to spousal support after divorce. It is widely assumed that
a continuing financial obligation towards -ex-wives is inconsistent
with female equality, is in conflict with the needs of second fami-
lies, and is unfair and impracticable. Moreover, this is not simply a
theoretical shift, in practice continuing spousal maintenance is
now rare3 . Recent legislative reforms have focused on child sup-
port, their impact on spousal support is as yet uncertain; but, it has
been suggested that they will fuel the shift towards absolutely clean
breaks between ex-spouses.

Although the welfare state is increasingly described as a
residual means of family support, in fact, there has been an accom-
panying tendency to regard spousal support as a purely residual
source of income. The position of women within the labour mar-
ket has not been sufficiently ameliorated to justify this double de-

1 LAWRENCE FRIEDMAN, LUrAL CuLTuRE AND THE WFiAR STATE, Dax.mmaS OF LAw IN
THE Wh. Az STATE, 20, 13-27 (Gunther Teubner, ed., 1986).

2 See eg., Child Support Act, 1991, ch. 48 (Eng.); infra nn. 29-33 and accompanying
text.

s See infra Introduction: The Economics of Divorce, 1(c).
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preciation in the other means of family support. There is an
imminent crisis in the often unstated overlap between family law
reforms and the re-evaluation of the welfare state. This article
seeks to address the precarious economic status of women in light
of a multi-layered undermining of their financial security.

(b) The Role of Law:
At first sight, it may appear as though the phenomenon de-

scribed consists of a retreat from law. The private law is increas-
ingly unreceptive to the concept of continuing spousal support,
and social welfare law seems to be engaged upon a narrowing of its
ambit. Yet the resulting lacuna does not indicate a developing ir-
relevance of legal norms. Law is a crucial mechanism in the sped-
fication of areas of non-interference. Drawing on Luhmann's
vision of law as a self-reproducing sub-system, it is possible to see
delegalization as a part of the functional sub-system of law, because
it is organised in view of the legal system's norms and purposes.4

No spousal support, by virtue of its negation of entitlement, does
not become a non-legal concept. The law is crucial in determining
the parameters of the delegalised arena. Furthermore, increasing
interest in alternative methods of dispute resolution, such as medi-
ation, and the appropriation of the social security administrative
framework for the assessment and collection of child support, are
also decisions within the legal system, since it is inevitably the
law which is responsible for the drawing of these functional
boundaries.

(c) A Vicious Circle:
The financial consequences of family breakdown have always

raised pressing and basic questions about social welfare. When di-
vorce was unavailable, high death rates meant that widowhood fre-
quently coincided with the dependence of young children. The
problems encountered by family breakdown are historically spe-
cific, and detailed solutions must address themselves to present
social patterns. Yet it would appear that there are certain peren-
nial, financial difficulties associated with bringing up children with-
out a spouse.5

Indeed, I would suggest that economic matters have always
played a central causal role in shaping familial patterns. Perhaps it
is then inappropriate to view the economics of divorce as an "ancil-

4 NKAs LUHMANN, PocIAL THEORY jN THE WE.ARE STATE 190 (1990).
5 RODERICK PHLUs, PUrnNG As FN1 864-87 (1988).
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lary" matter. Financial issues are not simply shaped by current fam-
ily norms, but are actually instrumental in determining the
structure of families.

There is not a simple and linear relationship between divorce
and economic issues. Instead, there is a reflexive interaction be-
tween the economic environment and family expectations. This
could be illustrated by the recent drop in the number of divorce
petitions in Britain.6 While the U.K. economy is in recession, di-
vorce may, like foreign holidays, be one of those "consumer
goods" whose purchase is postponed until times are better. Fur-
ther evidence that the decision to divorce is an economic choice
can be found in Eastern European countries. Given the shortage
of available housing and the likelihood that ex-spouses will have to
continue to live together in the same small flat, many couples will
decide that it is not practicable to divorce.7

Therefore, I would suggest that we cannot hive off economic
questions as "ancillary" matters. These issues are central to the de-
cision to divorce. Financial needs are not simply an immediate
practical question for social policy but are the essential and time-
less result of marriages ending prior to the departure of dependent
children. Law has persistently failed to offer a satisfactory solution,
which may suggest that what we need is not more tinkering with
existing rules, but a fundamental reconsideration of our concep-
tual framework.

Although the family predates its legal regulation, it is not a
static entity whose dynamics remain stable and immune to struc-
tural revision. As I have suggested, relationships and expectations
within families are influenced by external factors such as the pre-
vailing economic environment. Family law, in turn, interacts with
processes outside of the law. Teubner describes law as a self-refer-
ential system: it is closed in the sense that it reproduces itself
through an accumulation of interactions which take place within
the system. However, it is also open in the sense that there are
boundaries which are constantly susceptible to trespass and revi-
sion." Teubner's analysis is useful for understanding the multi-
layered complexity of the spousal support issue. Law has defined
the mutual obligations of ex-spouses. In doing so, it inevitably im-

6 See, e.g., EmilyJackson, Financial Support AfterDivorm Unpicking the Package, 141 NEw
L.J. 866, 866-67 (1991).

7 J. Kurcewski and M. Fuszara (Warsaw), Change in the Legal Profession and the Role
of Lawyers in Divorce Cases, paper presented at the European Conference on Legal Profes-
sions, Aix-en-Provence, (June 1992).

8 GUNTHER TEUNER, AuTropomc LAw. A NEwAPPROAcH TO LAW AND SociMY (1988).
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pacts upon the nature of the family. Married couples no longer
characterise their relationship as one structured by individually
perceived moral responsibilities, but by legally imposed duties.
This adaptation to the legalisation of family life has profound ef-
fects upon the nature of the re-negotiation of resource distribution
after divorce.

Moreover, there are other factors at work. The socialisation of
disadvantage through the welfare state interacts with norms
outside of the social security system. It is no longer feasible to re-
gard the welfare state as a mere corrective tool, since the availabil-
ity of social support has restructured expectations and
relationships. Indeed the inter-connectedness of the issues leads
us towards a bafflingly circular picture from which it no longer
seems appropriate to think in terms of social problems and legal
solutions as dosed and discrete questions.

Nevertheless, the self-referentiality of law need not present a
bleak and vicious circle. Instead, we simply need to broaden our
approach. The immediate problem raised by spousal support
which I have laid out above is a function of the interaction between
ostensibly separate issues such as the welfare state and private fam-
ily law. A blinkered commitment to linear legal argument will ex-
acerbate rather than clarify the problem. It is futile to reduce
spousal support to the legal paradigm of two competing interests
which must be resolved. Instead, we need to restructure the de-
bate. In order to understand the spousal support issue, I would
like to suggest that we must tackle the reflexive interaction of law,
theory and social reality. This necessitates some understanding of
other systems, such as the welfare state, which impact upon families
and their legal regulation. A fundamental re-evaluation of the
legal and theoretical issues is called for.

Although this paper will draw on empirical data, its primary
focus is not the explication of practical methods to maximize in-
come after divorce. Such work is of undeniable importance, but I
believe that there is also room for a more distanced and theoretical
analysis of the crisis for divorced women.

2. TEE CuRENT LEGAL FRAMWoRm

(a) The Rules Relating to Spousal Support:

The conceptual basis of English divorce law was transformed
in 1969. 9 The presumption that the husband owed his wife a life-

9 Divorce Reform Act, 1969, ch. 55 (Eng.).
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long support obligation, unless she had committed a matrimonial
offense, was no longer tenable. Yet, it was clear that marriage
might have impeded a woman's opportunities for self-sufficiency
after divorce. The Matrimonial Proceedings and Property Act 1970
("MPPA7) equalized the positions of husbands and wives, and ena-
bled the court to rearrange all of the couple's resources. Carol
Smart has argued that the law prior to 1969 became an "elaborate
charade" since divorce petitions were defended because of the fi-
nancial consequences of a finding of guiltY° Smart suggests that
the new law's focus on the economic arrangements after divorce
injected a certain degree of realism by revealing that the marriage
contract was based upon a financial exchange.

Nevertheless, the underlying principle of the MPPA undercuts
such claims to realism. Its primary objective was "to place the par-
ties, so far as it is practicable and, having regard to their conduct,
just to do so, in the financial position in which they would have
been if the marriage had not broken down." Since after divorce
two households must be maintained with the resources previously
used to support one, this aim is wildly inappropriate, and has been
largely ignored by the courts.'2

In 1981, the Law Commission recommended that this 'mini-
mal loss' principle be removed from the law.'- They suggested two
new guiding principles which were duly enacted in the Matrimo-
nial and Family Proceedings Act 1984 ("MFPA7):

(1) to make the provision of adequate support for children
an overriding priority

(2) to place greater emphasis on the importance of the
parties becoming self-sufficient, and, to this end, to
promote the use of the clean break.

The MFPA has been the subject of much criticism. Although there
is evidence to suggest that there has indeed been a decline in the
use of periodic payments since 1984, the notion of the dean break
remains controversial.

(b) Criticisms:
First, the clean break may be radically inconsistent with pro-

moting the needs of children. Unless the custodial parent can rap-

10 CAROL SMART, THE TIES THAT BiND: LAW, MARRIAGE AmD THE IEPRODUcrION OF PATRI.
ARCHAL RELATioNs 100 (1984).

11 Matrimonial Proccedings and Property Act, 1970, ch. 45, § 25 (Eng.).
12 JoHN Emm.AAR, PAm Law An SOCIAL Poucy 262 (1978).
IS Law Commission, The Financial Consequences of Diuorac Law Com No. 112 (1981)

(hereinafter Commissio).
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idly achieve a high salary, which is improbable if she has been the
primary caretaker, her self-sufficiency is unlikely to be in the chil-
dren's best interests. It is clear from Suter v. Suter and Jones14 that
while the children's welfare is the "first" consideration, it is not
"paramount," so a dean break may be ordered even though it is
not necessarily in the interests of the children. In addition, the
dean break may also be inconsistent with D.S.S. policy, should they
continue to require contributions from an ex-husband.'5

Second, the court must consider whether it would be "appro-
priate" to sever the financial obligations between the parties. In
Regulating Divorce, John Eekelaar points out that, "the legislation
fails to delineate any dear model of marriage to replace that of the
lifelong partnership. The constant use of the word 'appropriate'
begs the question as to whether it is appropriate, in a particular
case, to order continuing support."'1 The MFPA leaves considera-
ble discretion with the court. Wide powers of redistribution cou-
pled with internally incoherent legislative purposes make the
process uncertain. Private ordering will not be facilitated. Eeke-
laar has documented inconsistencies between the approaches of
different registrars. 17 Such variability may lead to the public per-
ception that levels of support are, to some extent, arbitrary or ca-
pricious and this will engender widespread dissatisfaction and
mistrust.

Third, the Law Commission had dearly been influenced by
vocal and well-organised representations from ex-husbands. In
their 1980 discussion paper, the Commission highlighted the "par-
ticular resentment [which] seems to be felt by men who have re-
married after a divorce, and by their second wives."' 8 However
real this resentment may feel, there is little empirical data to back
up the mythic existence of the "alimony drone." Indeed the evi-
dence from many different countries points consistently to substan-
tial underestimates of the costs of being a custodial parent: high
levels of non-payment and very low success in enforcement.'

Fourth, the MFPA presupposes that divorcing couples will
have property which is visible and vested; future entitlements and
investments in human capital do not fit within the statute's ambit.
On divorce few families have any assets to divide. At best there will

'14 2 All E.R. 836 (1987).
15 Pamela Symes, Indisolubility and the Clean Break, 48 Mo~mN. L. REv. 44,44-60 (1985).
16 JOHN EEKEIAAR, REGULATING DIVORCE 59 (1991).
17 Id. at 60-76.
18 Commission, supra n.13, 1 26.
19 See gneraly ECONOMIC CONSEQUENCES OF DVORCE THE INTERNATIONAL PERSPECrrvE

(LenoreJ. Weitzman & Mavis Maclean, eds. 1992).
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be the small difference between the value of their house and the
unpaid mortgage. At worst there will be debts to be apportioned.
Yet this absence of material goods may mask some considerable
investments within the marriage.

Within marriage the spouses often concentrate on improving
the husband's earning capacity (or human capital) at the expense
of the wife's earning potential. This may work well while the
couple is together, since the husband's enhanced career prospects
will lead to greater economic security for the whole family. Yet on
divorce the husband will emerge with the "asset," and retain his
ability to command a high income. On the other hand, the woman
bears the burden of her depreciated earning potential. The MFPA
ignores "human capital," although these investments do have real
value, and should not be left uncompensated. °

Furthermore, the MEPA fails to recognise the financial signifi-
cance of pension rights. Although nominally deriving from the in-
dividual's wages, a pension could be recharacterised as property
bought for the couple's joint purposes. The wife's contributions to
the family may even have enabled her husband to make larger con-
tributory payments. There are serious problems in valuing future
entitlements, and it must be remembered that the vesting of this
property in the title holder is contingent upon his longevity. None-
theless, these obstacles are not insurmountable; rough approxima-
tions are possible, and justice should not be sacrificed in the
pursuit of precise calculability.21

Fifth, the MEPA deals only with private obligations. Yet it is
clear that there is a significant intersection between public sup-
port, through the benefit system, and the private law. Negotiating
maximum eligibility for state benefits is one of the first tasks for
solicitors consulted by a divorcing parent. Such "welfare account-
ing" is prevalent,' but often unstated, since the official line is that
the absent parents' obligations should not be delegable to the
state.

Crucially, the payment of maintenance by the ex-husband is
irrelevant if the woman is on income support, since such payment
will simply diminish her entitlement to state benefits. The absence
of spousal support in these cases will not indicate self-sufficiency,
but state dependence.

20 EMILYJACKSON & MAVIS MACLEAN, ThE RESOLUTION OF FINANaCAL DISPUTES ON Di-
VORCE A CiOSS-NATIoNAL REmmv OF CuRRENr MoDELS OF Poucv ANI PRACncE (1990).

21 Id.
22 MAy1s MACLEAN, SURVIVrNG DrVoRcE: WomE's RESOURCES AFrER SEPARATION 82

(1991).
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More generally, support following divorce is an area where the
role of law is beset by difficulties. Family income will generally be
inadequate to meet all the desires and expectations of the family
members. There must be a compromise and the role of law is to
provide a network of rules and objectives to guide the settlement,
giving strength to legitimate claims and affording a degree of cer-
tainty. There is, nevertheless, a fundamental tension between the
need for certainty and the accommodation of family expectations.
Future circumstances are a crucial factor in determining priorities
for limited resources, but these are, by definition, fluid and contin-
gent upon a complex matrix of variables. There may be new com-
mitments and resources from a second partnership; the children's
needs will vary as they grow up and the ex-spouses' incomes will be
subject to fluctuations in the labour market. The law cannot im-
pose certainty onto an uncertain situation. Much confusion is de-
rived from the expectation that it will.

The checklist in section 25 of the MFPA offers guidance, but it
cannot dictate a solution. Because there is little precedent value in
existing case law, there seems to be a reluctance to overturn deci-
sions on appeal. But since it is impossible to predict the precise
application of the section 25 criterion, parties may embark on pro-
tracted litigation, the costs of which will often be disproportionate
to the assets involved.23

(c) What Happens in Practice:
Empirical data has demonstrated that the baseline of practice

in this area is the manipulation of categories in order to maximize
income.24 In my interviews with family lawyers, they exhibited dif-
fering degrees of emphasis but there was a recurring notion that
the various types of support to which the MEPA applies (child,
spousal, and property transfer) were malleable conceptual tools. A
compromise would be reached, and the labels would be subse-
quently applied.

Solicitors were willing to contemplate high levels of spousal
support, although most assumed that it would be short term relief
to bridge the period during which the wife prepared herself for self
sufficiency. Indeed the solicitors to whom I spoke regarded inde-
pendence between the adults as a pragmatically sensible goal.
Resolving financial matters involves an element of guesswork. Fu-

23 Evans v. Evans, 1 Faro. L.L 319 (Eng. 1990). See also LJ. Booth, Life AfterEvans, in
FAMILY LAw, 178-80 (1992).2 4 EmilyJackson et al., Financial Support on Divorce: The Right Mixture of Rules and Discre-

ie, 6 INr'LJ. L & FAM. 230 (1993).
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ture needs and income must be relevant to a long term strategy, so
placing a time-limit on continuing economic ties between the
spouses will reduce the need to second-guess the future. If the ab-
sent parent is young, he will probably have a second family to sup-
port. If he is older, his impending retirement will affect his ability
to meet high maintenance payments.

Solicitors were also sensitive to the future job security of the
paying parent. If the custodial parent's income is primarily contin-
gent upon the absent parent's earnings, the possibility of redun-
dancy will leave the first family continuously vulnerable to an
unforeseeable, immediate reduction in their standard of living. In-
sofar as returning to the workforce is possible, self-sufficiency is the
best way to ensure that the custodial parent is able to maintain her
standard of living. One solicitor told me, "if we think he's likely to
pay up, and its going to help her stand on her own two feet, then
we'll go for spousal support, but realistically he's likely to have
more children quite soon and is unlikely to be able to afford
much."

Although child support does have the disadvantage of auto-
matically ceasing when the child reaches the age of majority, if
longer term aid was needed, solicitors would often call it "child
support" so that it would not be affected by remarriage, and would
not reduce entitlement to state support. Furthermore, the notion
of a permanent obligation to one's children is more likely to prove
acceptable to fathers. Moreover, the priority the MFPA accords to
the interests of children, encourages the characterisation of any
continuing payments from the ex-husband as child support.

This juggling process is a purely practical response. Ideologi-
cal justifications for spousal support are of little relevance to solici-
tors who are simply concerned to maximize the fulfilment of needs
within the constraints of the available resources.

(d) The Child Support Act 1991:

The MFPA draws a notional boundary between maintenance
for the ex-spouse and maintenance for the children. But, as I have
explained, in practice this line will not be self-executing, and may
prove to be elusive. Child support and spousal support will usually
be paid to the same person, and most custodial parents will find it
both difficult and artificial to separate the child's subsistence needs
from their own.

In April 1993 a new statute, The Child Support Act 1991
("CSA"), came into force. This legislative initiative was motivated

[Vol. 2:23



ECONOMIC JUSTICE IN DIVORCE

by inconsistencies in the levels of awards, and persistently low rates
of compliance. An underlying objective was a reduction in public
expenditure on lone-parent families. This was achieved by elimi-
nating the possibility alluded to by the Court of Appeal in Delaney v
Delaney,2 that "the court may have regard to the fact that social
security benefits are available to the wife and children of the mar-
riage; and that, having such regard, the court is enabled to avoid
making orders which would be crippling to the husband."26

The aim was to streamline the process by eliminating the pres-
ent court-based procedure. Instead, the CSA instituted a formula
which will automatically be applicable in all cases where the custo-
dial parent is in receipt of state benefits2 8, or in any other cases
where official enforcement is sought. The purpose is to minimise
the court's discretion, therefore, when the formula has been prop-
erly applied, there will be a "correct" result in every case. The
decision-making body is an administrative agency, with rights of ap-
peal through a tribunal system akin to that which already operates
in social security cases. 29 The Agency has wide powers of investiga-
tion though the appointment of inspectors have the power to enter
premises, and to collect and require information.3 0 In addition,
confidentiality principles with respect to local authority and Inland
Revenue records are suspended.31 The Agency has wide powers to
collect debts and to direct the form of payments.3 2 Most impor-
tantly, direct deduction from earnings is routinely available as a
method of collection, not merely as a means of enforcement after
repeated non-payment.33

(e) The Future of Spousal Support:
The Child Support Act 1991 does not resolve all of the press-

ing economic questions which arise on divorce. Indeed it may dis-
rupt the current instrumental use of the flexibility inherent in the
MFPA's fluid guidelines.

The CSA has largely removed the applicability of the MFPA to
child maintenance. Therefore, recent legislation has foreclosed

2 F.L2.R 457 (1990).
2 6 Id.
27 Child Support Act, 1991, ch. 48, § 8(3) (Eng.) (hereinafter CSA) ("no court shall

exercise any power which it would otherwise have to make, vary, or revive any maintenance
order in relation to the child.").

28 Id. at § 11.
29 &e id. at §§ 20-21.
SO See id. at § 15.
31 Id. at Schedule 2.
s2 Id. at §§ 29-41; see also Maintenance Enforcement Act, 1991, ch. XX (Eng.).
33 Se id. at § 31 (8).
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further debate on the child support element of the package. Once
child support is removed from this negotiation process, the debate
about whether it is reasonable for ex-wives to receive support in
their own right may resurface. Although spousal support has been
widely discredited, the ambiguity of the MFPA checklist may offer
the appealing possibility of evading the formulaic precision of the
CSA.34

Prior to this new legislation, Edwards and Halpern found that
only 30-40% of divorce petitions were accompanied by any applica-
tion for financial provision.35 They suggest that this may be par-
tially due to a lack of ability or inclination to pay, and partly
because the judicial process is expensive, time-consuming and inac-
cessible. In 1988 in England and Wales there were income-produc-
ing orders in favour of a former spouse in 13.8% of divorces.3 8

Eekelaar contrasted this reality with the apparent willingness he
found among registrars to consider that maintenance obligations
did exist. He explains this disparity partly by the likelihood that
the former husband will have little left over for his ex-wife after
meeting his child support obligation. In addition, he found that
the question of periodical payments for the wife was usually
dropped in the end, often as a result of an agreement over
property.3 7

Limited use of spousal support is neither new nor confined to
the U.K Census bureau data in the U.S. reveal that less than 16%
of divorces between 1887 and 1992 included provisions for perma-
nent alimony., The percentage of American divorces now accom-
panied by spousal support orders is now fairly stable at 14%. 9

The combination of an existing reluctance to order spousal
maintenance and the Child Support Act's new restrictions on ac-
cess to the courts would appear to leave room for considerable
speculation over the future of spousal support.

It has been suggested that the debate over the ex-wife's right
to support after marriage in her own right had been resolved in
1984 by a presumption against any such obligation. Indeed, Eeke-
laar and Maclean's 1986 survey found that no transfers were taking

•4 Jackson, supra note 6.
S5 Susan Edwards & Ann Halpem, Regional 2njustice':. Financial Pmvisions on Divorce J.

Soc. WLARE L. 71-88 (1990).
36 Lord Chancellor's Department, Judicia Statistics, Table 5.10 (1988).
3" Eekelaar, supra note 16 at 16.
38 Id. at 250.
-9 Lenore Weitzman, Alimony: Its Premature Demise and Recent Resurgence in the United

States, in EcoNoMIc CONSEQUENCES oF DIVORCE: THE INTERNATIONAL PERSPECrrVE, supra
note 19, at 248.

40 See supra note 26.
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place between childless couples.4' If post-divorce support is only
about money for the children, and if this is now substantially cov-
ered by the CSA 1991, what is the continuing relevance of the wide
discretion conferred by the MFPA 1984? Is there any justification
for continued spousal support? Will there be renewed interest in
spousal support in order to circumvent the inflexibility of the child
support formula?

The cross-national study has documented remarkable homo-
geneity in the circumstances of post-divorce families, in spite of na-
tional variations in divorce legislation.' This may indicate that law
reform has little impact upon the economic consequences of di-
vorce. Indeed research conducted in Scotland demonstrated that
statutory reform is of negligible practical significance to solid-
tors.4 In my interviews with English practitioners, it became ap-
parent that the construction of a "package" of support was
primarily a pragmatic response to individuals' resources and needs.
Policies such as the dean break impacted upon the settlement pro-
cess only insofar as they represented common sense solutions.'

In sum, it would appear that the future of spousal support is
deeply uncertain. It is not commonly ordered, although there is
the possibility that it will have a new strategic role when child sup-
port becomes inescapably formalised. Any tactical resurfacing of
spousal support must take place within the parameters of an unsat-
isfactory statute which is regularly ignored. Within this tangled
morass we also should remember that, cross-nationally, legislative
reform has been notoriously difficult and largely unsuccessful. I
therefore believe that it might be timely to unravel some of the
complex conceptual issues embedded in the question of spousal
maintenance.

3. THE PuBurc/PRvATE BOUNDARY
The well rehearsed debate about the boundary between public

and private spheres of action is imminent in any analysis of duties
for support after divorce. Negotiations over this boundary are em-
bedded in even the most practical account of post-divorce
maintenance.

After separation two households must be supported with the
income previously used by one. In all but the very richest families,

41 JOHN EEnELAAR & MASc1 , M CE Antn DIVORCE 91 (1986).
42 Weitzman & Maclean, supra note 19.
43 FRANcEs WASOrF AND REBECA DOBASH, THE IMPACr OF THE FAMLY LAW (ScoTLAND)

Aar 1985 ON SoucrroRs' DIVORCE PRACTICE (Scottish Office, 1990).
44 Jackson & Wasoff, supra note 24.
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some degree of relative hardship will be encountered. This depri-
vation is often tangible and significant, and statistically more likely
to be experienced most starkly by the custodial mother. Why do
women suffer disproportionately relative to divorced men? There
are many possible reasons, but for my purposes I should like to
isolate two:

(a) Women are more likely to emerge from a marriage
with their earning capacity significantly affected by the
family obligations which they assumed during the
marriage.

(b) Women seeking to return to tie workforce are more
likely to be unemployed, and, if working, are likely to
earn significantly less than men. Thus, the financial dis-
advantage suffered by women is partly due to their role
within their family unit, and partly due to wider trends
of female participation in the labour force. Clearly,
long-term solutions might concentrate on the elimina-
tion of gender specific division of labour, both inside
and outside of the home. But in the short term these
needs are real, and are having a profound impact upon
women and their dependent children. Immediate first-,
aid relief must also be provided, but by whom?

As I, have explained, the expectation that the ex-husband
should compensate his ex-wife for the contribution she has made
to his and the family's well-being is thought to be open to question.
Should employers also be liable for the disadvantages women suf-
fer in the labour market? Individual e'mployers could not easily be
held accountable since it would be very difficult to prove that any
one company was any more responsible for women's unequal par-
ticipation in the workforce than another. Selective enforcement of
employer compensation would be inequitable, and a fairer solu-
tion would require contributions from all employers through the
raising of taxes. So perhaps the state should have a duty to make
amends for the persistence of an inegalitarian labour market.

Pragmatically, what women need after divorce is access to a
regular income. If they are, or have been, caring for young chil-
dren, they may not be able to achieve this instantly in the labour
market. So their needs and those of their children may have to be
borne, in the short term at least, by the state or their ex-partner.
There is a problem for which both the long and the short term
solution require an intersection of public and private action.

[Vol. 2:23
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(a) Dilemmas Within the Private Response:

The trouble is that laws which compensate women for their
housework and child-care cannot be used to articulate an image of
gender roles as contingent and open to change. Indeed they may
be part of the cultural apparatus from which our conceptions of
gender are congealed.

This debate is not new. In 1977 Deech argued that:

[T]he concept of female dependency on the male continues to
permeate the maintenance laws and in addition the compara-
tively recent state pensions and tax provisions are based on sex-
ual stereotypes of the husband as provider and the wife as full-
time housekeeper and child-rearer. This legal supposition of fe-
male dependency tends to deny freedom of choice to married
and formerly married persons; it is widely considered degrading
to women and it perpetuates the common law proprietary rela-
tionship of the husband and wife, even after divorce.45

This view of law as a debilitating stereotype was attacked by
Katherine O'Donovan in 1978:

[W]hat Deech fail[s] to see is that the current organisation of
family life is premised on the assumption that one partner will
sacrifice a cash income in order to rear children and manage
the home. The dependence of the non-earning spouse on the
wage earner is inevitable under present family arrangements.
This leads in turn to inequality of earning power of spouses.

O'Donovan goes on to argue that denying ex-wives maintenance
will not enhance equality but "merely serve to perpetuate an al-
ready unfair situation."'47

This dilemma is not merely of academic importance. Lenore
Weitzman has drawn attention to Henna Hill Kay's suggestion that
judges in the U.S. were affected by the feminist movement in the
early 1970s, and were using women's demands for equality as ajus-
tification for denying and terminating alimony.4 8

Campaigns for a more realistic assessment of the financial
debt men owe to women for their labour within the family may
serve to buttress the stability of traditional gender roles. House-
work is simply underpaid, and remunerating women for their dis-
proportionate burden of family responsibilities solves.the problem.

45 Ruth Deech, The Pindiples ofMaintenance, 7 FAM. L. 229, 229-32 (1977).
4 6 Katherine O'Donovan, The TPndples of Maintenance: An Alterative- ew, 8 FAm. L

180, 180-84 (1978).
47 Id.
48 Weitzman, supra note 28, at 251.
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The real issue of the gender division of such labour remains
unchallenged.

While this critique is superficially convincing, it becomes prob-
lematic in the shift from theory to practice. For women to receive
maintenance from their ex-partner may not contribute toward the
inculcation of imagery of female independence. But to argue that
mere symbols of equality should outweigh present needs is to fail
to take individual suffering seriously. This is dangerous in itself.
More fundamentally, women are not equally situated to men; treat-
ing them as though they were presupposes that equal treatment
formulas can make sense without first compensating pre-existing
inequalities.

The concept of equality is an important rhetorical device.
Like the discourse of rights, at a high level of generalisation equal-
ity has a widespread appeal. Furthermore, equality can sometimes
be used instrumentally to demonstrate the ontological necessity of
that which citizens have been denied. So one acts as if one already
has the right to equality, in order to get it. An example would be
the reformulation of women's claims on their ex-husband's future
income as an assertion of a property right in the human capital
accumulated during the marriage. This property right is intangi-
ble, and dearly the notion of human capital is a fiction employed
to explain a fairer ex post ante distribution of advantage. But the
analogy is compelling, and hence politically useful.

Yet this discourse of equality can take on a life of its own. It
may become reified so that the use of gender-neutral language is
viewed as an end in itself. The symbolic pursuit of equality
through notions such as the "new man," "joint custody," and
"equality at work" may create a network of modem myths which
are prematurely incorporated into the truth about society. As
Martha Fineman has stated, if equality becomes the norm, to argue
for fulfilment of "needs" is to argue for an exception. In which
case, the needs which are argued will have to be exceptionally
grave to be compensable. We should not, Fineman argues, ignore
the evidence that equal responsibility does not exist.49 There may
be considerable ideological appeal in the symbolism of women as
equally empowered, unencumbered market actors. But while this
remains illusory, the image may undermine the legitimate pursuit
of compensation for real dependency and needs.

49 MARTHA I'NMAN, THE ILLUSION OF EQUALri. THE RHETORIC AND REALrn OF Di.
VORcE REORm (1991).
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In the U.S. there has been recent legislative interest in ali-
mony. In California, concern about the feminisation of poverty led
to the appointment of a Task Force which, in 1987, reported that,
"Adequate spousal support awards are [not only] essential to equal-
ising the economic consequences of divorce between men and wo-
men, they reflect societal perceptions of the importance and value
of homemaking and child-rearing contributions and sacrifices
made during the marriage."5

This quote elegantly illustrates the feminist dilemma. Women
do need adequate spousal support, but the price would seem to be
enduring glib assumptions that female homemaking is biologically
inevitable. Unfortunately, it is hard not to agree with Carol Smart
that, "this question does not allow for a 'feminist answer' as such
because whichever side of the debate a woman supports she does a
disservice to feminist arguments."5'

(b) Dilemmas Within the Public Response:

As stated above, spousal support is rarely ordered and seldom
paid. Therefore, when the family breaks down, public support may
be the only way in which basic present needs can be met. Lawyers
have become accustomed to the practice of "welfare accounting,"
where the quest is the maximisation of eligibilities to state provi-
sion. Indubitably, this makes a great deal of practical sense.
Although negotiating the labyrinthine form-filling process is
clearly the first priority for practitioners, the state's role in support-
ing families is complex and multilayered, and I believe that closer
examination of some of the underlying ideological structures may
be useful.

(i) Defining Needs:

It is clear that the welfare state exists only to meet needs, not
wants or fancies. So the definition of "needs" becomes crucial. We
might say that families need a home. But what specific forms of
provision are implied once we acknowledge this general need?
Would one room on the 6th floor of a bed and breakfast hotel
satisfy the needs of a family? If not, how much space do families
'need'? Furthermore, what might this family need in order to main-
tain their home? Rent subsidies? Income support? Jobs? Job

50 Final Report of the Task Force on Family Equity, California Senate (Sacramento,
1987).

51 SmART, supra note 10, at 223.
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training? Child care facilities?5 2 It is clear that such questions
could proliferate indefinitely.

Moreover, as Niklas Luhmann observes, the welfare state will
engage not merely with the resolution of existing problems, but
also with the investigation into, and discovery of, new needs.53 As
new applications for the welfare state harden into expectations,
there will be a linguistic shift from "benefit" to "claim." Once es-
tablished such claims are, to some extent, irremovable. Luhmann
thus suggests that the welfare state inevitably overstretches itself,
since money is finite while needs are not. Any visible selectivity
among claimants will be invidious. If tragic choices must be made,
then the appearance ofjustice and impartiality requires that they
take place at the highest possible level of abstraction, i.e. in Parlia-
ment, not by the hapless staff at the dole office.

(ii) Maintaining Dependence:

Although welfare entitlements offer liberation from immedi-
ate deprivation, it may also sustain and prolong dependence.

*According to the leftist critique of the welfare state, only the
bare essentials are provided for those who must prove that they are
deserving, and that they meet stringent criteria designed to deter
all but the truly desperate. In this way the real problems, such as
the difficulties faced by women within the workforce, are not tack-
led. The worst effects of failures within the market are remedied,
thus buttressing its stability.54 Dependence upon the seemingly be-
nevolent state is assured, and through this dependence comes the
possibility of exploitation.5

This leftist criticism has some initial plausibility; yet its abstract
reasoning has been thrown into disarray by the reality of the wel-
fare state's erosion by the new right. Free health care, milk, school
meals, dentistry and education, in addition to entitlements to in-
come support and housing benefits may preserve the dependence
of the very poor. These entitlements, however, are better than
nothing. Complacent leftist arguments have quickly gone into re-
verse when the admittedly minimal protection is seriously
threatened.

52 N. Fraser, Talkhing about Needs: In vte Contests as Politita Conflicts in Welfare State
Sodeties, in Ft'MTnSM AND PouncAL THEORY 159-81 (Cass Sunstein, ed. 1990).

59 LUHMAN, supra note 4, at 92.
54 HUGH COLLINS, MARXISM AND LAW 138 (1982).
55 For a lucid account of the connection between economic dependency and exploita-

tion, see ROBERT E. GOODIN, REAsONS roR WEFjARE (1988).
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Nonetheless, it could be said that the welfare state is premised
upon an underlying social contract: in return for the security of
regular, if small, payments, the poor must surrender some free-
dom. For example, in order to establish entitlement, highly per-
sonal information must be provided and evidence adduced.

Wendy Brown has argued that feminists have tended to advo-
cate welfare state solutions to family crises.5 6 The assumption pos-
sibly being that state provisions can liberate women from
dependence upon men. Yet she suggests that the significance of
the ensuing intensification of regulation may be missed. Several
theorists have observed that this densification is a fundamental fea-
ture of twentieth century life with profound implications for sod-
ety. Habermas argues that social compensation of hardship, on the
whole, does represent positive progress. But he warns that we
should understand that these interventions cannot take place in a
vacuum; they inevitably have effects beyond those immediately
foreseen.5 7 For example, the provision of welfare payments may
have "burdensome consequences for the self-image of the person
concerned," and it may reduce the accessibility of other means of
support.

In this context, it is clear that reforms which aim to maximise
recovery of child support through public enforcement processes
may increase state surveillance and control.58 Intrusive scrutiny of
families' internal arrangements may be a price well worth paying
for the security of state regulated support; but, the terms of this
"social contract" ought to be articulated and understood. In any
event, it is obvious that the welfare state does not offer an entirely
unproblematic alternative to dependence upon men. Whether or
not one accepts feminist arguments about the gendered state,59 it
is dear that women who depend on welfare after family breakdown
have frequently exchanged reliance on men for institutionalised
dependence. And both options are embedded with implicit quasi-
contractual obligations.

(iii) The Power of Definition:

The words and concepts that we employ to describe the world
are rarely neutral communicative tools. This insight is significant

56 Wendy Brown, Finding the Man in the St4 18 FEmINIST STmIEs 7, 7-34 (1992).
s7 Jfirgen Habermas, Law as Medium and Law as Institution, in DmsmMAs oF LAW IN Tim

Wnu'ARE STATE, supra note 1, at 203-20.
58 CSA, supra note 27 § 15(4) (giving inspectors the power to enter any employers'

premises and ask unlimited questions).
59 Brown, supra note 56.
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because legal phenomena comes loaded with a certain amount of
ideological baggage, and exercises a peculiar power over people's
lives.

Family breakdown is a social experience to which the modem
legal system's response is not prevention, but regulation. The na-
ture of this regulation has an impact upon family relationships.

I would like to highlight two ways in which definitions of wel-
fare may be of particular significance here:

(1) Treating Divorce as a Special Case:
Clearly women and their dependent children have distinctive

needs on divorce. At least 50% of divorced women are dependent
on income support for some time in the three years following sepa-
ration.60 It might seem obvious that the welfare state should con-
struct a special response to these specific problems. For example,
it is unlikely that a woman returning to the workforce will earn
enough to pay for a child-minder from a single wage. So lone par-
ents have a particularly pressing need for state funded day-care.

Yet there are dangers implicit in developing a distinctive re-
gime for post-divorce families. First, it is s.uggested that to treat
divorced parents differently is to stigmatize them. To advocate
greater state involvement in the upbringing of their children might
appear to signify blameworthiness. It may also indicate that di-
vorced couples are not thought deserving of the privacy accorded
to families that are not divorced.

Second, if the state's response to the needs of divorced women
is generous, this may appear to encourage separation. This argu-
ment, popular with the new right, develops the notion of the pov-
erty trap. Dependence upon the state, it is said, is not merely
something from which women might find it hard to escape, but is a
factor which can actually induce women to leave their husbands.
While it is very hard to take seriously the idea that life on income
support could ever look appealing, it is clear that the perception
that there is a safety net for women who do leave may have been a
factor in the increasing rates of separation.

(2) Mechanisms of State Support:
There are various ways in which state funds may be channelled

toward those in need. Services may be made universally available.
This does not appear to target the most desperate, but it may be

60 Madean, supra note 22.
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the most efficient way to meet needs.61 Individuals may receive
state support either through direct aid or tax concessions. The
choice is not an arbitrary one. In addition to its practical impor-
tance, the means of support are embedded with ideological signifi-
cance. Tax breaks are not stigmatising and they are not regarded
as an illegitimate drain on the public purse. On the contrary, di-
rect aid through income support and other benefits such as free
school meals, carries with it the negative imagery of welfare depen-
dence and claimants are encouraged to remember the contingency
of the treasury's benevolence.

While it would be inappropriate to view welfare benefits as
sanctions in the classic legal sense, they may serve purposes beyond
the immediate relief of need. For example, income support pay-
ments are patently structured to include inducements to seek regu-
lar employment. The new Child Support Act uses the threat of
reduction in benefit entitlement to persuade women to co-operate
in the tracing of fathers.62

4. Dnm s WrrmN LEoAL THoEr.

In spite of the essentially practical nature of financial redistri-
bution on divorce, it is an area of law which straddles diverse theo-
retical frameworks. Economic choices must be made within
existing resources which tend, in practice, to dictate a solution
which would be more properly called a compromise. There are
not winners and losers, as the adversarial dispute orientated legal
format would suggest. Instead, there is a significant proportion of
the population adjusting to an ongoing change in their family
circumstances.

It is of no interest to these people that conventional jurispru-
dence should be challenged by the way in which law operates after
divorce. Nonetheless, lawyers should be wary of allowing such im-
portant applications of the law to languish at the margins of legal
theory. I would like to suggest that some important current issues
in legal theory may be revealed and informed by looking closely at
the regulation of the economics of marital breakdown. There are,
at the very least, several tensions which I think should be explored.

In turn, to be convincing, reformers must acknowledge and
address the significance of deeply rooted theoretical contradic-
tions. In this paper, I will attempt to elicit the significance for the

61 JAN PAHL, MONv AND MARMGE 171 (1989).
62 CSA, supra note 27 § 46(5).
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economics of divorce of two questions imminent in current theo-
retical debate:

(a) redistributivejustice, and
(b) post-modernism.

While abstract analyses of such matters may be useful, their bearing
on practical questions ought to be unpacked. I shall try to demon-
strate how financial distribution between ex-spouses provides an in-
teresting case study of the complex inter-relationship of theory and
practice.

(a) Redistfibutive Justice: Individualism v Collectivism:

It is a fundamental principle of liberalism thai we should take
seriously the separateness of persons.3 Liberal theory has assumed
that the individual best exercises her freedom by pursuing her 6wn
interests. The common point of departure for liberalism is an ab-
stract subject who is stripped of almost all particularity and defined
by the relentless pursuit of self-interest. The freedom of this ficti-
tious subject may be subject to some limits, but only insofar as such
constraints are needed in order to preserve the freedom of others.
It is admitted that rules may be needed for the preservation of soci-
ety, but these rules are characterised by a very high level of mutual
disinterest among persons.

But what of ex-spouses? Can the legal dissolution of their re-
lationship mean that they revert to this level of disinterest vis-a-vis
their former spouse? During their marriage it is assumed that the
adult parties are exercising a free choice in the distribution of their
resources. But on divorce, although they cease to be bound by a
legal relationship, it is arguable whether they can then choose to
be entirely free from each other. The status of ex-spouses' obliga-
tions to one another is uncertain: it is plainly unrealistic to treat
them as strangers, yet to retain a permanent bond would amount
to quasi-polygamy.

When financial obligations are imposed after divorce, the lib-
eral individualist premise is lost. We are imposing a duty to do
more than take care not to cause harm to someone else, but a duty
to, in some cases, provide a very considerable good.64 Yet these
parties have specifically chosen not to be bound to one another. I
think that this apparent incoherence will remain while we are
locked into traditional assumptions about the nature of law. Deci-

63 See, e. ,JoN RAWLS, A THEoRY OFJUSfCE (1971).
64 See, eg., Gojkovic v. Gojkovic, 1 FLR 140 (1990).

[Vol. 2:23



ECONOMIC JUSTICE IN DIVORCE

sions about the redistribution of family income take place within
the legal system. As I explained above, the thresholds of de-legal-
ised arenas are also set by the law. While lawyers continue to be-
lieve that all conflict indicates the existence of two contradictory
viewpoints which must be resolved by the victory of one, we will fail
to understand the nature of post-divorce financial arrangements.
The fact that there are competing needs does not necessarily indi-
cate that there is a basic contradiction between husband and wife.
Instead, it may demonstrate their fundamental interdependence.
Recognition of one set of rights need not exclude others. A legal
settlement should not be reached through the crushing of one by
the other, but by an affirmation of respect for the parties' joint
needs. The law should not be looking at the competing merits of
the parties' positions, but instead, at the nature of their
relationship.

This analysis ofsthe parties' financial expectations might entail
looking at the arrangements that existed in the pre-divorce family
unit. But here liberalism constructs a further obstacle to accurate
evaluation. In most liberal discussions of the distribution of
wealth, references are made to household income. The interests of
the individual wage earner are conflated with those of his house-
hold. Indeed the household becomes personified as ff it were ca-
pable of acting as an individual. The "family" is regarded as a
univocal agent, and this will serve to enforce the most powerful
voice within the family, as f it were the single voice of the collectiv-
ity. Having located the family's "voice" by conflating the group
with the dominant member, the exclusion of other voices is justi-
fied, and a true understanding of the relationship and mutual de-
pendence of the spouses is impeded.

Families are treated as single economic actors, even though
income continues to be earned and spent by individual family
members. Jan Pahl has suggested that the household is seen as a
"black box" within which transfers of wealth are invisible. 65 It is
assumed that families are collective units where income is shared
according to mutually agreed principles. This may serve to mask
the imbalance between men and women, and female poverty within
marriage becomes imperceptible. On divorce, the machinations of
this black box become less opaque. Financial disiribution on di-
vorce is influenced by the patterns which existed before separation.

Theories of justice must take families seriously. The con-
straints of family membership on individual freedom of action can-

65 PAHw, supra note 61, at 4.
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not be ignored simply because they do not fit with liberal
assumptions of rational autonomy.

Indeed there are theorists who do acknowledge the impor-
tance of family membership. Michael Walzer argues that the family
is one of the "spheres ofjustice." 6 It is a perennial source of ine-
quality that interacts with the market in many ways. But its regula-
tion is patchy: there will only be interference with prevailing norms
if welfare is at risk. This may be the case after divorce, and then
the law will have to control distributive justice within the family.
But, Walzer argues, it will do this only by mimicing standard pat-
terns of internal distribution, and crucially, these may already be
skewed by the invisible but preexisting inequality.

Sandel argues that liberalism fails to take seriously the impor-
tance of community membership.67 Individuals cannot serve their
best interests by acting in isolation from others. Ewald suggests
that the liberals' preoccupation with the individual's autonomy is
further undermined by its impracticability:

Social law is symbolic of a mass society in which, because space is
running short, each must learn to put up with the other and his
unavoidable encroachments. We must understand that what has
to be tolerated is not only the difference, the otherness, the
equal value of the other, but even, for our benefit, the restric-
tion of our right.61

An emphasis on the importance of connectedness would ini-
tially appear to deal with the charge of excessive individualism
within liberalism. I believe, however, that there are two ways in
which the communitarian critique is inadequate.

First, the acknowledgment of the importance of the web of
social allegiances is in danger of appearing shallow and platitudi-
nous unless it is fleshed out. Does Sandel mean to imply that all
the connections we have with others are of similar import? Do I
owe my neighbour's children the same set of duties as I owe to my
own? If not we will need a hierarchy of connections. Perhaps it is
then inevitable that this hierarchy will result in financial obliga-
tions imposed on ex-partners in order to individualise the needs of
the family. The especial connection between ex-spouses gives rise
to private debts which cause hardship and breed resentment.

66 MICAEi.WAIzr, SPHERS oFJusncE: A DEFENSE OF PLURALISM AND -oUAIY 227-42
(1988).

67 Mxc n.L SA NDn, LmERASM AND THE Imrs oFJusrxcE 174 (1982).
68 Francois Ewald, A Concept of Socal Law, in DnMMAs oF LAw iN THE Wan.ARE STATE,

supra note 1, at 49.
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Spousal support does not help foster a moral ethic of a sharing
community.

Second, the search for community implicit in Sandel's critique
may obscure the importance of difference. In transce'nding the
self-absorption of liberal individualism, there is a danger of failing
to recognise social diversity and its implications. The corn-
munitarians' belief in the unifying moral virtue of caring for others
may come perilously close to a rather naive reductionism. There is
no generic set of connections which we all share; marriages vary, it
is implausible to suggest that all divorces take place within identical
familial expectations. The bonds which individuals have with
others are dearly important, but they are infinitely variable. It is
the role of post-modernism to challenge the credibility of any
framework which appears to ignore the heterogeneity of human
experience.

(b) The Post-Modem Challenge:
There has been widespread acceptance of the insight that

analysis in terms of single characteristics fails to acknowledge the
realities of social pluralism. For example, talking about "women"
as if it were a unified category misses diversity among women: gen-
der as a category does not occlude the relevance of ethnicity, age,
race, sexual orientation or disability. Moreover, Judith Butler in
Gendr Trouble has argued that false presumptions of unity of femi-
nisms will be counterproductive.69 Women who feel excluded by
generalised assumptions about women's experiences will be disin-
clined to identify as feminists. Alienation of women will breed
their dissent, and this will prematurely fragment incipient political
power.

The realisation that it is not particularly helpful to think in
terms of discrete categories from which solid truths may be divined
has great significance for family law. It must be accepted that it is
unrealistic to think and talk about "the family" (singular). Diversity
among families is such that it is probably misleading to generalise
about the consequences of divorce. And, drawing on Butler's
point, inapposite abstractions may spark disassociation and dissent.
If the wider purpose is social reform, patent failures to acknowl-
edge social realities are accompanied by a high risk of
marginalisation.

To some extent this post modem project mirrors the empiri-
cal observation that families are now experiencing greater diversity.

69 JuDrrH BumTEP GENmER TROUBL- 14 (1990).
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This is true in the life cycles of individuals: it is increasingly im-
probable that someone will live only in the traditional three fami-
lies: The family of -origin, the family of procreation and the
reduced family group of old age. It is also true of society as a
whole. Single parenthood, assisted birth techniques, divorce and
reconstituted families can no longer be viewed as deviations from a
universal norm of two parents and their biological children. So
generalisations and false universals should be avoided, both on a
theoretical and a practical level.

This avoidance could be said to be part of a wider method-
ological shift within social theory. Durkheim believed that social
science should proceed at a macro level: that we should search for
incontrovertible social facts in much the same way as a scientist
might test a hypothesis.70 Individual divergence will either be suffi-
ciently significant to destroy the thesis, or sufficiently peripheral to
be ignored. It is now widely accepted that such macro analysis fails
to perceive that social phenomenon is not susceptible to a quasi-
scientific quest for universal truths. Thomas Heller in Legal Dis-
course explains that "[p]oststructuralist thought refocuses concern
on the unceasing production and reproduction of practices in mul-
tiple local systems."7 Social diversity is then not a reason to doubt
the relevance of investigation, indeed pluralism may itself be a
plausible subject for inquiry. To quote Heller again, "[t]he contin-
uing presence of contradictory practices is not a consequence of
mistaken judgments to be corrected by a more competent applica-
tion of structural principles but a normal and stable condition of
the system."7 2

So is the assimilation of the post-modem project such that
there is no longer any point in trying to formulate a universal re-
sponse to divorce? Must all our analysis now proceed on a highly
localised micro level?

It is clear that use of the law necessitates some level of general-
ity. Social change through legislative reform requires some cate-
gorical definitions. Perhaps the acknowledgment of diversity
should lead to a discretion based system where the law would be
flexible enough to respond to the subtleties of cultural pluralism.
Indeed, Broekman has argued that the welfare state inevitably
leads to a functional, iesult-orientated model of law, where in-

70 EMiLF DURKHEIM, THE RuLEs OF SOCIOLOGICAL METHOD (1964).
71 Thomas C. Heller, Legal Discourse in the Positive State A Past Struuralist Acc4un in

DrahMaS OF LAw IN THE WELFARE STATE supra note 1, at 183.
72 Id. at 191.
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creased use of standards is necessary in order for the law to meet its
objectives.'

There are three objections to this. First, it could be argued
that this idealises discretion. The evidence would seem to be that
widespread use of 'result-orientated' discretion has an inevitable
tendency to reduce to a series of rough "rules of thumb." Crude
approximations are developed ad hoc by the officials charged with
the implementation of discretion. 4 Second, the complexity of so-
cial reality means that an instrumental, result orientated law would,
almost inevitably, have repercussions beyond the directly intended
goal. These consequences would have to be dealt with by more
law. It could be argued that law reform which attempts to proceed
on a micro-level would spiral out of control. A third more substan-
tive objection is that social law does not in fact require that certain
results are reached. Income support need not be actually paid to
all who are eligible, it must simply be available. Moreover, the
functional demand that children's welfare be paramount does not
dictate a specific end result. It is instead a procedural require-
ment, dictating the shape of the decision making process, not its
results. It is not then correct to regard law as a result-orientated
model; instead, it could more properly be described as a series of
procedural guarantees.

It is clear that family policy is not following a trend towards a
model of law increasingly reliant on result-based discretion. Re-
cent reforms indicate that the legislature does believe that the simi-
larities among parental financial obligations are sufficiently
generalisable to be the subject of an incontestable rule.

Moreover, recognition of the dangers inherent in essentialism
should not, perhaps, undermine the strategic use of universal cate-
gories to achieve political results.75 It may, for example, be neces-
sary to generalise about the feminisation of poverty in order to
convince the legislature that there exists a serious and immediate
need for change. Woolly statements about the plurality of exper-
iences on divorce will not offer compelling reasons for statutory
reform.

7 s Jan M. Broekman, Legal Subjecivdy as aPr nditiofortheIntetwdnement of Law and the
Welfare Stat4 in DIL.MMAS OF LAW IN THE WELFARE START, suMpra note 1, at 89.

74 Richard Ingleby, Regent Australian Deveopments: Discretaion Discredit, in ECONOMIC
CONSEQUENCES OF DIVORCE THE INTERNATIONAL PERSPECTiVE, supra note 19, at 67-82.

75 In a parallel argument, abortion campaigners have argued that they should not be
hamstrung by the need to acknowledge variations in women's responses to unwanted preg-
nancy. It may be true that women's relationships with their bodies differ, but women, as a
single category, need access to choice. Choice should be open to all women, pluralism
should be relevant only at the second stage when women decide how they wish to deal with
an unplanned pregnancy.
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Finally, while social theory should respond to diversity, there is
a danger that over emphasis on cultural pluralism could be con-
flated with the individualisation of social.problems, from which it is
only a small step to justifying collective apathy. We should not lose
sight of the possibility that there are wider structures that may be
responsible for prevalent social ills. Micro analysis may miss oppor-
tunities for finding social explanations for individual problems,
and may then find itself in conflict with the new right's justifica-
tions from individual responsibility for the erosion of community
action.

(c) The Contribution of Theoy:
I hope that I have demonstrated that a critique of liberalism

can be used constructively by Family lawyers. Instead of stressing
that individuals should be respected as separate and autonomous
agents, it is more accurate to talk of families in terms of their bonds
of interdependence. Families, even after divorce, are not struc-
tured by mutual disinterest. So in assessing the future of spousal
support, we could require consideration of the spousal relationship
in order to deduce the financial expectations implicit in the mar-
riage bond.

But this evaluation of relationships should take place in light
of the post-modem insight that the plurality of human experiences
must serve as a brake on universal definitions. Perhaps this should
lead to the realisation that marriage is not a singular determinant
of identical financial obligations. It is not the fact of marriage
which gives rise to economic expectations of support, but the na-
ture of the partner's actual relationship. Therefore we need regu-
lation which examines this relationship, and this may lead to the
timely inclusion of couples who have not chosen to marry. Blanket
rules that divorced women are entitled to continuing spousal sup-
port, while separated cohabitees are not, are no longer appropri-
ate. The connections between persons are important, but their
content is infinitely plastic.

5. AFrERwoRD

There is enormous variation in the exact nature of the ar-
rangements through which intact families pool their resources for
their common purposes. When families split up, these same re-
sources must be divided between two new economic units. The
result is often profound economic vulnerability. The presence of
dependent children makes these needs more compelling, and
makes it harder to satisfy them through workforce participation.
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The modem dilemma is the extent to which such needs
should be a public or a private problem. The current ethos would
seem to see public support as residual, and eligibility seems to rest
on proof of blamelessly unsuccessful exploration of private solu-
tions. The predicament which I have tried to draw attention to is
that there exists, with respect to spousal support, a corresponding
decline in commitment to pivate provision. So we have a tangible
need which is not merely unmet: there is increasingly no coherent
rationale for meeting it. And when child support is formalised in
early 1993, it will no longer provide unofficial opportunities for
spousal support by the back door.

The hardship suffered by women on divorce is widely docu-
mented, but compensation is increasingly regarded as unjustified.
The pattern which emerges from this overview is of a social issue
beset by a tangled network of conceptual contradictions and practi-
cal stumbling blocks. I do not intend to conclude this article with
any specious claims to have divined a quick solution. Instead, I
should like to draw attention to a trend which may, I believe, de-
velop in significance.

There is, I would suggest, a developing commitment to a phi-
losophy -of marriage which sees it as a potentially temporary life
choice. While parenthood indubitably creates permanent bonds,
marriage is no longer an essential adjunct of the parent/child rela-
tionship. It is, perhaps, an optional extra from which complete
withdrawal is possible.

As marriage ceases to be the only foundation for stable famil-
ial relationships, there is patently an increasing need to recognise
the existence of cohabitation outside of marriage. There is, at
present, no unified regime, but through a series of piecemeal ini-
tiatives, some of the legal incidents of marriage have been ex-
tended to cohabitees. Perhaps we should see the decline in
spousal support as an aspect of such developments, but proceeding
from a different direction. Never-married single women with de-
pendent children suffer considerable economic difficulties. They
will be expected to pursue their ex-partner for child support, but
they will be entitled to no private maintenance in their own right.
By adjusting the nature of marriage so that continuing financial
obligations between ex-spouses become theoretically as well as
practically unjustifiable, marriage begins to resemble cohabitation.
Although I do not believe that this goal is being actively pursued,
the decline in the significance of marriage for modern society may
be an underlying theme.

19951



52 CARDOZO WOMEN'S LAW JOURNAL

To conclude, I hope that I have demonstrated that spousal
support is at a point of crisis because the current response to the
overstrain of the welfare system has intersected with changing fam-
ily expectations. Family law has been unable to cut through this
moment of crisis because its functional interaction with social ex-
pectations and the welfare state is too deeply embedded within the
liberal conception of law. The immediate crisis is, I believe, the
result of uneven temporal development. Women do not have suffi-
cent opportunities in the workplace, nor is there sufficient sharing
of child care responsibilities to justify the outright collapse of
spousal support. Yet this collapse seems to have already occurred,
and, tragically, it has been accompanied by a re-evaluation of the
limits of the welfare system. Given the complexity of the systemic
interaction which I have described, it is unsurprising that the prac-
tical implications for divorced mothers are overwhelming.

As I suggested above, I believe that the future does not com-
mand more tinkering with rules within the existing framework. A
formula for the determination of spousal support would not over-
come the problem that most divorcing families simply do not have
sufficient disposable income. Similarly, reversing the trend to-
wards increasingly stringent -tests for welfare eligibility would not
deal with the reasons for post-divorce deprivation, and would lock
lone-parent families into a debilitating dependency on inevitably
meagre allowances. It has been widely acknowledged that the only
solution is real opportunities in the workforce, buttressed by real
sharing of family labour. .To this end, I think that the law should
emphasise and articulate a conception of spousal support which
reflects the nature of the family's mutual dependence. Where de-
pendence exists within marriage, there is an implicit expectation of
compensation. Where it is so deeply rooted that it continues to
exist after marriage, the law should recognise that this implicit ex-
pectation persists. Not all families are currently shaped by a one-
dimensional dependence where a breadwinner provides family in-
come, and a housewife provides domestic services. There are other
types of relationships where the iiutual connectedness is no less
real, but where income and services are provided by both partners
in varying proportions. From these relationships, the pattern of
dependence which emerges on divorce is different, the partners'
expectations will- be different, and the law should acknowledge
such diversity. Moreover, relationships between unmarried
couples fit within such a scheme. The law must restructure itself so
that it is able to respond to the infinite plurality of human
connections.
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