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SHARING THE STAGE: USING TITLE VII TO END
DISCRIMINATION AGAINST FEMALE

PLAYWRIGHTS ON BROADWAY

MARISA ROTHSTEIN

INTRODUCTION

"It's time to hear both sides, to hear all voices, to build a culture where

stories are told by both men and women. That is the way the planet is going
to survive, and it's the way we are going to survive." - Theresa Rebeck,
American playwrightI

In the 2008-2009 season, women wrote only ten of the seventy-eight shows
produced on Broadway.2 This disparity is surprising, but not unusual. Over the
last twenty-five years, the proportion of female-written plays produced on
Broadway 3 has consistently been between 12 - 17%.4 Studies substantiate what

. J.D. Candidate, Benjamin N. Cardozo School of Law, 2011; B.A., Vassar College, 2008. Many thanks
to Professor Maggie Lemos for her guidance and support.

I Melissa Silverstein, Text of Theresa Rebeck Laura Pels Keynote Address, WOMEN &
HOLLYWOOD (March 16, 2010), http://womenandhollywood.com/2010/03/16/text-of-theresa-rebeck-
laura-pels-keynote-address/ [hereinafter Text of Theresa Rebeck].

2 Data refers to the 2008-2009 Broadway season, which ran from May 2008-April 2009. Text of
Theresa Rebeck, supra note 1; Emily Glassberg Sands, Opening the Curtain on Playwright Gender: An
Integrated Economic Analysis of Discrimination in American Theater, 1 (April 15, 2009) (unpublished
B.A. thesis, Princeton University), http://www.off-stage-right.com/wp-
content/uploads/2009/06/Opening-the-curtain-on-playwright-gender_-Full-thesisl.pdf. This paper,
while an unpublished B.A. thesis, has attracted widespread attention throughout the country. See, e.g.,
Patricia Cohen, Rethinking Gender Bias in Theater, N.Y. TIMES, June 23, 2009, at Cl; Jay Handelman,
Research Points to a Bias Against Female Playwrights, HERALD TRIBUNE (Ft. Lauderdale), July 12,
2009; Kris Vire, Gender Bias in Theater: The Women in Charge React, The Time Out Chicago Blog
http://www3.timeoutny.com/chicago/blog/out-and-about/2009/07/gender-bias-in-theater-the-women-in-
charge-react/ (last visited Oct. 27, 2010).

3 "Broadway" theaters have at least five hundred seats and are almost all located on the west side
of Manhattan, between 41st and 65th Streets. Off-Broadway theaters have anywhere from one hundred
to four hundred ninety nine seats, and are located all over Manhattan. Zachary Pincus-Roth, Ask
Playbill.com: Broadway or Off-Broadway-Part I, PLAYBILL (Feb. 7, 2008),
http://www.playbill.com/news/article/l 14923-ASK-PLAYBILLCOM-Broadway-or-Off-BroadwayPart-
I. Finally, "Off-Off-Broadway" is "a catchall term for any professional or semi-professional theatrical
event in New York City staged in a house with fewer seats" than on Off-Broadway. Charles Wright, Off-
Off-Broadway, Way Back When, THEATER MANIA (Oct. 4, 2004),
http://www.theatermania.com/newyork/news/10-2004/offoffbroadway-way-back-when_5191.html.

4 Sands, supra note 2, at 102.
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female playwrights have felt for decades: 5 producers are biased against their
work.6

Yet, almost the same number of women and men graduate from prestigious
theater training programs and they apply in almost equal numbers for membership
in the Dramatists Guild 7-the national association for playwrights. This suggests
that differences in playwriting talent or interest do not cause the Broadway gender
gap.8  Indeed, given these facts, there should be as many female as male

playwrights in America, and Broadway should produce the same numbers of
female- and male-written shows.9 In the real world, there is no such equality.

In the face of this obvious discrimination, why haven't playwrights sued

Broadway?' 0 One possible reason is that suing a producer for discrimination could
destroy a playwright's reputation within the industry, leading theater companies to
refuse to produce her work.II As discussed in Part 1, women already confront
severe obstacles to getting their work produced; filing a lawsuit against the
companies could mark the end of a woman's career as a playwright. Similarly, this
fear may be the principal reason that actors of color-who also confront strikingly
high levels of discriminationl 2-have not sued the companies.1 3  Furthermore,

5 Amanda Fortini, Who's Afraid of the Female Playwright?, SALON (June 25, 2009, 6:20 AM),
http://www.salon.com/mwt/broadsheet/feature/2009/06/25/female_playwright/. See also Jason
Zinoman, The Season ofthe Female Playwright, N.Y. TIMES, Dec. 21, 2003, at AR3(L).

6 See, e.g., Sands, supra note 2, at 102.
7 Id.; Text of Theresa Rebeck, supra note 1 ("[TJhe Dramatist Guild tracks the percentages of

women and men who enter graduate school as playwriting students, and it also tracks the numbers of
people who apply for membership, and those numbers either stick to the 50/50 ratio OR there is a higher
number of women.").

8 See, e.g., SUSAN JONAS & SUZANNE BENNETT, THE NEW YORK STATE COUNCIL ON THE ARTS

THEATRE PROGRAM, REPORT ON THE STATUS OF WOMEN: A LIMITED ENGAGEMENT? (2002), available

at http://www.womenarts.org/advocacy/WomenCountNYSCAReport.htm.
9 Text of Theresa Rebeck, supra note 1.
1t As of June 25, 2010, the author of this Note found no cases in which a female playwright sued a

Broadway theater-or any other type of theater-under federal employment discrimination law.
11 See generally Hillary Jo Baker, No Good Deed Goes Unpunished: Protecting Gender

Discrimination Named Plaintifs from Employer Attacks, 20 HASTINGS WOMEN'S L.J. 83 (2009)
(employers' methods for retaliating against employees for bringing gender discrimination claims).

12 See, e.g., Bonnie Chen, Note, Mixing Law and Art: The Role of Anti-Discrimination Law and
Color-Blind Casting in Broadway Theater, 16 HOFSTRA LAB. & EMP. L.J. 515, 522 ("The scarcity of
roles for minorities may warrant the application of federal anti-discrimination law."); Robin Bartlet, et
al., "Miss Saigon"; We Still Need Affirmative Action, N.Y. TIMES, Sept. 2, 1990 (letter to the editor
from group of prestigious New York playwrights and actors). Sarah Jensen, executive director for
Alliance for Inclusion in the Arts, explains,

[A]rtists of color - - African American, Asian American, Caribbean Black,
Indian (subcontinental), Latino and Native American; female artists; deaf and
hard of hearing artists and artists with disabilities are denied equitable
professional opportunities[;] this exclusion is not only patently discriminatory,
but a serious loss to the cultural life of the nation."

Sharon Jensen, The Non-Traditional Casting Project, NATIONAL ENDOWMENT FOR THE ARTS,
http://www.arts.gov/resources/Accessibility/NTCP.html (last visited Oct. 27, 2010).

13 See, e.g., Lois L. Krieger, Note, "Miss Saigon" and Missed Opportunity: Artistic Freedom,
Employment Discrimination, and Casting for Cultural Identity in the Theater, 43 SYRACUSE L. REV.
839, 863 (1992) citing Gregory J. Peterson, The Rockettes: Out of Step with the Times? An Inquiry into
the Legality of Racial Discrimination in the Performing Arts, 9 COLUM. J. ART & LIT. 351, 354 (1985).
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SHARING THE STAGE

activist men and women still seem committed to extinguishing bias through non-
legal means: they are developing and managing companies that aim specifically to
increase the production rate of female-written work; 14 conducting research into the
prevalence of gender bias in the industry; 15 organizing meetings about how to
redress the problem; 16 and holding awards ceremonies to celebrate female
playwrights who have been overlooked by the male-dominated industry.17  While
playwrights hope that this type of community organizing will achieve production
parity, legal intervention may be necessary to effect lasting change. 18

Whatever the reason, the lack of litigation does not signify legality. To the
contrary, Broadway producers' underproduction of female-written work amounts to
systemic disparate treatment, in violation of Title VII of the Civil Rights Act of
1964.19 Broadway producers therefore have an obligation to remedy the pattern
and practice of discriminating against female writers.

This Note has two Parts. Part I presents the causes and consequences of the
under-production of female playwrights on Broadway. Part I.A. explains how
industry-wide discrimination contributes to the under-representation of female
playwrights. Part I.B. considers how bias against female playwrights impacts
women's decisions to become and remain playwrights, and how it limits female
playwrights' financial and professional success. Part II analyzes the viability of a
Title VII claim of systemic disparate treatment against the Broadway producers for
discriminating against female playwrights.

14 See, e.g., Alexis Greene, What Women Want: Women's Project is Off Life Support And
Reenergized-But Has All The Persistence And The Passion Added Up To Real Change For Women In
The American Theatre, 25 AM. THEATRE 26 (2008) (describing the Women's Project, a collaborative
effort to expand opportunities for women).

15 See, e.g., TODD LONDON ET AL., OUTRAGEOUS FORTUNE: THE LIFE AND TIMES OF THE NEW
AMERICAN PLAY, 32 (Theatre Development Fund 2009); JONAS & BENNETT, supra note 8 (2002 report
sponsored by the Theatre Program of the New York State Council on the Arts (NYSCA) with findings
from a three-year research project that brought together scholars, artists, critics, producers, and
sociologists from around the country to pinpoint reasons for the under representation of female
playwrights and directors on the American stage); Sands, supra note 2.

16 See, e.g., Patricia Cohen, Charging Bias by Theaters, Female Playwrights to Hold Meeting, N.Y.
TIMES, Oct. 24, 2008, at Cl (describing 2008 meeting organized by New York City playwrights where
"enough female playwrights to make a standing-room-only crowd" came to present their grievances
regarding bias against female playwrights in New York's Off-Broadway and nonprofit theaters).

17 On May 24, 2010, over 200 people attended the Committee for Recognizing Women in Theatre's
first ever "Lilly Awards" to "celebrate and recognize the work done by female artists" because the
"more established awards refused to." Melissa Silverstein, The Lilly Awards Honor Women in Theatre,
WOMEN'S MEDIA CENTER (June 3, 2010, 8:52 AM),
http://womensmediacenter.com/blog/2010/06/exclusive-the-lilly-awards-honor-women-in-theatre/
[hereinafter Lilly Awards Honor Women]. Similarly, the Estrogenius Festival "spotlights female actors,
writers, directors, dancers, and musicians." Adrienne Urbanski, Take Back the Stage: Estrogenius
Festival Gives Women the Spotlight, THE VILLAGER (New York), Oct. 3-9, 2007.

18 See, e.g., Patrick Healy, Disappointing Season for Broadway Women, N.Y. TIMES, May 12, 2010
("[The lack of female roles on Broadway] is a constant source of frustration ... but the endless
symposiums and panel discussions on the drought has yielded little change.").

19 42 U.S.C. § 2000 (2010).
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I. UNDER-PRODUCTION OF FEMALE-WRITTEN PLAYWRIGHTS ON BROADWAY:

CAUSES AND CONSEQUENCES

A. The Impact of Gender Discrimination on the Production Rate ofFemale
Playwrights

Gender bias takes different forms in the theater industry. First, research
shows that artistic directors and literary managers-who select shows for
production 20-perceive a play to be of lower overall quality when they think it was
written by a woman than when they believe it was written by a man. 2 1 They are
less likely to find a script written by a woman to be "an example of artistic
exceptionalism," or to have likeable characters or high chances of winning
awards. 22 They also believe that the cast and crew will prefer working on male-
written shows, and will therefore expect greater compensation for working on one
written by a woman.23

Additionally, there is strong evidence that directors and managers believe that
plays written by women are less profitable than comparable plays written by men. 24

In particular, they perceive plays written by women about women to have
particularly poor economic prospects. 25 These beliefs are inconsistent with data
showing that Broadway plays written by women are actually significantly more
profitable than plays written by men. 26 Of commercial Broadway productions,
shows written by women earn an estimated eighteen percent higher weekly revenue
than those written by men.27 Misperceptions about profit potential are particularly

20 LONDON ET AL., supra note 15, at 14.
21 Sands, supra note 2, at 104 (presenting findings from an audit study in which researcher sent the

same scripts to artistic directors around the country-some with male and some with female pen-
names-and asked the directors to judge the scripts on a variety of criteria, including measures of
overall quality, economic prospects, audience appeal, ease of casting, and fit with respondents' theaters).

22 See id.
23 See id. 15, 92. See also Jacob E. Gersen, Markets and Discrimination, 82 N.Y.U. L. REV. 689,

690-702 (2007) (discussing Gary Stanley Becker's classic economic analysis of employment
discrimination) ("According to [Becker's] theory, discrimination is just another exogenously given taste
or preference of employers, employees, or customers that they are willing to pay to indulge . . . . If
employers enjoy positive utility from discriminating, they may be willing to trade profits for
discrimination."); GARY STANLEY BECKER, THE ECONOMICS OF DISCRIMINATION, ch. 4 (1971)
(analyzing the impact of co-worker discrimination against members of certain classes on the
employment opportunities for members of those classes).

24 Sands, supra note 2, at 92.
25 Id.
26 Id. at 91. With respect to commercial Broadway shows, it is possible to use profitability as a

proxy for the quality of a script because Broadway-unique among most theater companies-aims
almost exclusively to maximize profit. To compare the profitability of male- and female-written
Broadway shows, one researcher looked at "weekly revenue data from BroadwayLeague.com, the
official website of the Broadway Theater Industry, for all plays produced on Broadway over the decade-
long period beginning January 1, 1999 and ending January 1, 2009." Id. at 105.

27 Id. The higher profitability of female-written plays on Broadway may be a result of a "selection
effect"-since female written plays are more carefully vetted, the ones that make it to Broadway are
more successful.
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damaging to the careers of female playwrights on Broadway, where producers seek
first and foremost to maximize profits.28

While artistic directors and literary managers seem to perpetuate false
stereotypes about the quality and profitability of female-written work, they did not
create them. To the contrary, these stereotypes result from a historic cultural bias
toward the male experience. 29 At the heart of this bias is the notion that the male
protagonist is a universal character-men and women alike tend to identify with
male leads-while the female protagonist relates only to women. 30 From a young
age, women are trained to make deep connections with male protagonists, but men
are never taught to make similar connections with female protagonists.3 1 This
phenomenon is consistent with Western society's historic androcentricism-
accepting the male experience as a universal standard. 3 2 Woman's experience is
understood in relation to this male standard, primarily as a divergence, rather than
in its own right. 33 As a result, theater companies assume that plays that "depict the
female experience"-either because they are written by women or have female
protagonists-are only marketable to female audiences and will therefore be less
profitable. 34 Theresa Rebeck, whose plays have appeared on Broadway and Off-
Broadway, describes how these assumptions challenged her as a young playwright:

28 See discussion, supra note 26; LONDON ET AL., supra note 15.
29 JONAS & BENNETT, supra note 8.
30 Id. Claire MacDonald-writer, performer, teacher, and co-founder of Britain's Impact

Theatre-explains her interpretation of the difference between men and women's writing:

I think men's writing is backed up by tradition: history, myth, structure, ideas and a male-
centered way of seeing things. Men who want to write begin with all that as a base and
move on, develop new ideas from there. But women start from somewhere else entirely.
Of course, we may be educated into the same sets of ideas and values, and these will
affect the way we see things, but we have a different relationship to a male canon, and
myths about male heroes and female victims, than men do.

LIZBETH GOODMAN & JANE DE GAY, FEMINIST STAGES: INTERVIEWS WITH WOMEN IN CONTEMPORARY
BRITISH THEATRE, 181 (1996).

31 JONAS & BENNETT, supra note 8.
32 See SANDRA LIPSITz BEM, THE LENSES OF GENDER: TRANSFORMING THE DEBATE, 41 (1994).

Charlotte Perkins Gilman first introduced the concept of androcentrism in 1911:

[A]II our human scheme of things rests on the same tacit assumption; man being held the
human type; woman a sort of accompaniment and subordinate assistant, merely essential
to the making of people.

She has held always the place of a preposition in relation to him . . . . a wholly
relative existence ....

Acting on this assumption, all human standards have been based on male
characteristics, and when we wish to praise the work of a woman, we say she has 'a
masculine mind.'

If a given idea has held in the human mind for many generations . . . it takes
sincere and continued effort to remove it.

CHARLOTTE PERKINS GILMAN, THE MAN-MADE WORLD OR OUR ANDROCENTRIC CULTURE, 20-2
(1914).

33 Id.
34 See, e.g., JONAS & BENNETT, supra note 8.
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[When] I began my career as a professional playwright . . . I was told that
since I'm a woman, if I write about women, that means I have a feminist
agenda and that's BAD. I also got told that when I write about men, since
I'm a woman, that I clearly have a feminist agenda, and that's bad too. I
couldn't write about anything without hearing that I had a feminist agenda.
It turned out that being a woman playwright was just in and of itself
suspect; if you are a woman playwright by definition you have a feminist
agenda, which was so bad, it annihilated the work itself.3 5

Artistic directors' and literary managers' belief that audiences will not relate
to the female experience seriously limits women's opportunities. 36  It also
perpetuates bias in favor of the male protagonist, as producers continue to deny
theatergoers the opportunity to connect with female protagonists.

B. The Effects of Discrimination on Female Playwrights' Financial and
Professional Success

A review of sociological research suggests that gender bias has, inter alia, the
following three results: (1) fewer women choose to become playwrights;37 (2)
those women who become playwrights have high rates of attrition; 38 and (3) those
women who become and remain playwrights hit a glass ceiling that limits them
professionally.39

First, bias against female-written plays likely causes fewer women to become
playwrights. Studies suggest that women represent 34 - 43% of all American
playwrights. 40 Yet, as previously discussed, women and men attend graduate
playwriting programs in almost equal numbers. 4 1 This may indicate that, although
equal numbers of men and women are talented and interested in becoming

35 Text of Theresa Rebeck, supra note 1.
36 See generally Fortini, supra note 5.
37 See, e.g., ELLEN S. MORE, RESTORING THE BALANCE: WOMEN PHYSICIANS AND THE

PROFESSION OF MEDICINE, 1850-1995, 219 (1999).
38 COMMITTEE ON SCIENCE, ENGINEERING, AND PUBLIC POLICY (COSEPUP), BEYOND BIAS AND

BARRIERS: FULFILLING THE POTENTIAL OF WOMEN IN ACADEMIC SCIENCE AND ENGINEERING, 51
(2002) [hereinafter BEYOND BIAS], available at
http://books.nap.edulopenbook.php?recordid= 1174 1&page= 1.

39 See generally David A. Cotter et al., The Glass Ceiling Effect, 80 Soc. FORCES 655, 655 (Dec.
2001).

40 Sands, supra note 2, at 38 (women represent thirty-four to thirty-nine percent of American
playwrights); DEMOGRAPHIC STUDY OF OFF-OFF-BROADWAY PRACTITIONERS, 61 (Innovative Theatre
Foundation 2010) [hereinafter DEMOGRAPHIC STUDY] (women represent forty-three percent of Off-Off-
Broadway practitioners). It bears emphasis that the evidence of disparity between the numbers of female
and male playwrights is relatively thin. The only current study that attempts to compare the numbers of
all female and male playwrights in the United States relies on data collected from Doollee.com and the
Dramatists Guild membership list, which may be unreliable resources. See Sands, supra note 2, at note
18. In addition, the demographic study recently released by the Innovative Theatre Foundation, which
offers a higher estimate of the ratio of female-to-male playwrights, surveys only Off-Off-Broadway
practitioners. While this data can be used to extrapolate an estimate of the number of female
playwrights in the country, it does not provide-nor does it attempt to provide-a precise measurement.

41 Text of Theresa Rebeck, supra note 1.

[Vol. 17:171
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playwrights, fewer women ultimately become and remain professional writers.
Women are similarly underrepresented in many industries where gender bias
persists. 42 One reason that fewer women enter these professions is that institutional
gender bias causes women to believe that they are unqualified. When women see
other women consistently rejected from a job, they believe that they too would be
unsuccessful in that profession 43 This likely occurs in the theater industry, as
women-aware of the low production rate of female-written plays-develop
negative perceptions of their own competence at playwriting and consequently look
for other professions in which it appears that women are more successful. 44

Additionally, fewer women enter fields where there is obvious bias because
they recognize they will have to overcome prejudice to become successful, in
addition to becoming skilled at the trade. 45 When prejudice ebbs, more women
enter the profession. 46  For example, soon after passage of Title IX of the

42 See, e.g., Louise Marie Roth, Engendering Inequality: Processes of Sex-Segregation on Wall
Street, 19 Soc. FORUM 2, 203-228 (2004); Shelley J. Correll, Gender and the Career Choice Process:
The Role of Biased Self-Assessments, 106 AM. J. OF SOC. 6, 1691-1730 (2001) (discussing
underrepresentation of women in math and science professions).

43 Shelley J. Correll, Constraints into Preferences: Gender, Status, and Emerging Career
Aspirations, 69 AM. Soc. REV., 93, 111 (2004). See, e.g., E.E.O.C. v. Rath Packing Co., 787 F.2d 318,
337 (8th Cir. 1986) (women deterred from applying for packing jobs because they knew about
employer's discriminatory treatment of employees); Donnell v. Gen. Motors Corp., 576 F.2d 1292 (8th
Cir. 1978) (African Americans deterred from applying for apprenticeship program). In Int'l Bhd. of
Teamsters v. U.S., 431 U.S. 324, 365 (1977) (African Americans and Spanish-surnamed people deterred
from applying for jobs as line drivers), the Supreme Court explained how industry-wide bias can impact
people's decisions to enter a profession:

The effects of and the injuries suffered from discriminatory employment practices are not
always confined to those who are expressly denied a requested employment opportunity.
A consistently enforced discriminatory policy can surely deter job applications from
those who are aware of it and are unwilling to subject themselves to the humiliation of
explicit and certain rejection . . . . The . . . message can be communicated by [the
employer's] consistent discriminatory treatment of actual applicants ... and even by the.
. . composition ... of [the] workforce.

Alice Kessler-Harris, Professor of History at Columbia University, similarly explains:

The structure of the labor force is the product of a complex interaction between labor
force needs and a socialization process that reinforces desirable roles. Women's
'interests' as well as their expectations are thus a consequence of life experiences that are
reinforced or discouraged by the larger society. In an industrial society, a major part of
the cycle of reinforcement is played by employers whose hiring policies significantly
influence women's self-perception, their assessment of reasonable aspirations, and their
announced goals. What appear to be women's choices and what are characterized as
women's 'interests' are, in fact, heavily influenced by the opportunities for work made
available to them.

ALICE KESSLER-HARRiS, GENDER & PUBLIC POLICY: CASES AND COMMENTS 186 (Kenneth I. Winston
& Mary Jo Bane, eds. 1993).

4 See Sands, supra note 2, at 14.
45 More, supra note 37, at 210. See, e.g., Donnel, 576 F.2d 1292 ("The application process might

itself not adequately reflect the actual potential applicant pool, since otherwise qualified people might be
discouraged from applying because of a self-recognized inability to meet the very standards challenged
as being discriminatory.").

46 Scott A. Moss, Women Choosing Diverse Workplaces: A Rational Preference with Disturbing
Implications for Both Occupational Segregation and Economic Analysis of Law, 27 HARV. WOMEN'S
L.J. 1, 5 (2004).
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Education Amendments of 1972 4 7-which prohibits discrimination in public
educational institutions-the number of female applicants to medical schools more
than tripled 48 because women perceived that they had improved chances of being
accepted.4 9 Similarly, since its enactment in 1972, Title IX's requirement that
institutions of higher education provide women and men equal access to sports
participation has resulted in a 456% increase in women's participation in college
athletics. 50 As these examples show, women embrace new opportunities when
society opens the door to gender equality.

Industry gender bias may also cause higher rates of attrition among female
playwrights, 51 as occurs in other industries. 52 For instance, research shows that
women leave their careers as academic scientists and engineers more rapidly than
their male peers because they feel isolated from and disrespected by their
colleagues, and have few female role models to support and guide them.5 3 Female

playwrights confront similar challenges. For example, artistic directors tend to
believe that female-written work is less award-worthy, and that cast and crew
prefer working on male-written scripts. 54 Female playwrights also experience
isolation resulting from the under-representation of women throughout the theater
world and, especially, in prominent positions in the industry, which leaves hem
with few female role models. 55

In addition, publishers, producers, and textbook editors have historically
deemphasized women's role in the development of American theater. 56 Although
publishers have recently begun publishing anthologies of "lost" female plays,5 7

47 20 U.S.C.A. § 1681 (2010).
48 More, supra note 37, at 210.
49 Id. at 219.
50 Understanding Title IX and Athletics 101, WOMEN'S SPORTS FOUNDATION,

http://www.womenssportsfoundation.og/Issues-And-Research/Title-IX.aspx (last visited Oct. 27,
2010).

51 See, Greene, supra note 14, at 10; Sands, supra note 2, at 104.
52 See BEYOND BIAS, supra note 38, at 3 (describing barriers to success that women confront in

every field of science and engineering).
53 Id.
54 See Sands, supra note 2, at 77. See also BEYOND BSIAS, supra note 8, at 3.
5s Healy, supra note 18; JONAS & BENNETT, supra note 8.
56 Id. The 2002 New York State Council of the Arts Report on the status of women in theater

explains:

The pivotal role women have played in history is often neglected, and theater history is
no exception. For decades, textbooks have minimized or ignored the contributions of
such pioneers as Hallie Flanagan, founder of the Federal Theatre Project, Cheryl
Crawford, who co-founded both the Group Theatre and Actors Studio, and Eva
LeGallienne, who produced her own translation-the first in English-of Chekhov's
Three Sisters, at her own theater, the Civic Repertory Theater-a few among many who
have shaped the theater as we know it.

JONAS & BENNETT, supra note 8.
57 Id. ("[U]ntil recently, the plays of women were 'lost' to the repertoire; the publication of

anthologies of historic plays by women from the Spanish Golden Age and the Restoration, for example,
has begun to remedy the situation, and can change our restricted notion of 'the canon."').

[Vol. 17:171
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there is still significantly less awareness and appreciation of women's contributions
to theater than men's. 58 This under-appreciation is exemplified by Broadway's
failure to produce pre-20th century female-written plays, despite frequently
producing male-written work from the same period. 59 Unlike their male peers,
women must not only write quality plays to be successful playwrights; they must
also overcome constant disrespect and isolation, with few role models to lead the
way. 60

Gender discrimination further disadvantages female playwrights by
preventing them from attaining the highest levels of success within the industry,
perpetually trapping women beneath a glass ceiling. A "glass ceiling" connotes the
presence of gender inequality within an organization or industry that cannot be
explained by any of the employees' job-relevant characteristics-i.e., education,
experience or abilities. 6 1 This inequality is more pronounced as an individual
travels up the professional ladder, so a woman confronts increasingly high barriers
to further success as she becomes more successful within an organization or
industry, as compared to a man.62

The theater industry's glass ceiling is most obvious in the gap between male
and female playwrights' average annual incomes: while men earn $40,000-
$59,000, women at the same career stage earn only $25,000-$39,999.63 Income
inequality results from disparity in the types of production opportunities theaters
offer men and women. Of the various types of productions-full productions, 64

commissions,65 workshops,66 and readings67-women overwhelmingly receive the

58 See id.
59 The Broadway League, Internet Broadway Database, IBDB.com,

http://www.ibdb.com/advancesearchshow.asp (last visited Oct. 27, 2010).
60 See id. ("Without historic precedent, without role models, mentors, consistent statistical data, and

often not realizing they are operating at a disadvantage until late in their careers, women are constantly
re-introducing themselves to the field.").

61 Cotter et al., supra note 39, at 655.
62 Id. at 656-62.
63 LONDON ET AL., supra note 15, at 66.
64 Theaters pay playwrights differently depending on the type of production for which they are

using the playwright's play. For full productions, theaters pay playwrights a pre-determined percentage
of box office sales; accordingly, larger, more popular, main-stage productions-where the play is
produced on the theater's largest stage before the most seats-are generally the most profitable. See
How a Play Gets to Broadway, VIDEO JUG (Jan. 7, 2008), http://www.videojug.com/interview/how-a-
play-gets-to-broadway-2 (last visited Oct. 27, 2010) (interview with Broadway producer Pun Bandhu).

65 In a commission, the theater hires a writer to write a play specifically for the company. Theaters
pay playwrights a set amount, based on such factors as the type of play being commissioned, the reasons
for which it is being commissioned, and the playwright's production history. LONDON ET AL., supra
note 15, at 66.

66 In a workshop, the theater puts on a play for only a short period of time to help the playwright
improve the play. If the theater pays the writer at all, it will usually be a small amount either as a lump
sum or per performance.

67 In a reading, actors assemble to read the work from the script, without stage direction or
costume. Theaters do not pay playwrights for readings of their work. See How a Play Gets to
Broadway, supra note 64.
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lower-paying, less prestigious opportunities, such as workshops and readings. 68

While workshops are important for developing plays, they do not offer the same
career opportunities as full productions. 69 For instance, theater companies tend to
offer full productions to playwrights whose work they have produced in the past,
but rarely do so for playwrights whose plays they have only "workshopped" or
"read."70 In fact, playwrights are two to three times more likely to have a play
produced by a theater that previously produced their work than by a theater that
merely provided them a workshop or reading.7' Additionally, full production
opportunities enable playwrights to become better and more confident writers, as
they increase their awareness of audience, actors, and the limits of design. 72 A lack
of such opportunities stifles writers' creativity and causes them to second-guess
themselves and, accordingly, to take fewer creative risks.73

When female-written work does reach full production, it is usually in smaller,
less prestigious theaters. 74 As discussed above, a woman is significantly less likely
to have a show produced on Broadway, even if her play has been extremely
successful Off Broadway. 75 Instead, women's theater companies 76 produce the
majority of female-written work.77 While these theaters provide critical support to
female playwrights and greatly expand the amount of female-written work in
production, they do not offer writers the same profit, publicity or experience as the
larger theaters, such as those on Broadway.78

Finally, male playwrights receive the overwhelming majority of industry
awards. Awards are crucial in theater because theatergoers are more likely to
attend award-winning plays and, accordingly, producers are more likely to produce
them.79 However, female playwrights rarely receive these prizes. 80 For instance,

68 Fortini, supra note 5; LONDON ET AL., supra note 15, at 66-7 ("[W]omen's opportunities are
disproportionately developmental. 'That's the only time where I see the amount of women being the
same as or more than men,' one writer claims. 'It's only in the reading series or the developmental thing.
Women get developed and men get produced."'). See also Handelman, supra note 2, at C2.

69 LONDON ET AL., supra note 15, at 93.
70 Id.
71 Id
72 Id.
73 Id.
74 See Greene, supra note 14, at 5.
75 Elisabeth Vincentelli, Theresa Rebeck on Women in Theater, THE N.Y. POST, March 17, 2010.
76 See, e.g., WOMEN'S PROJECT, http://www.womensproject.org/about-us.htm (last visited Oct. 27,

2010); 3GRACES THEATER CO., http://www.threegracestheater.org/ (last visited Oct. 27, 2010); NEW
GEORGES, http://www.newgeorges.org/ (last visited Oct. 27, 2010); WET PRODUCTIONS,
http://www.wetweb.org/ (last visited Oct. 27, 2010).

77 Greene, supra note 14, at 5.
78 See John Weidman, The Seventh Annual Media and Society Lecture: Protecting the American

Playwright, 72 BROOK. L. REV. 639, 652 (2007) ("When a producer ... mounts] a new play or musical
on Broadway, he is giving the authors something of enormous value beyond the production itself He is
giving them the visibility and status which attaches to having written a 'Broadway show.').

79 Melissa Silverstein, Lynn Nottage Wins Pulitzer for Drama, WOMEN AND HOLLYWOOD (Apr.
21, 2009), http://womenandhollywood.com/2009/04/21/lynn-nottage-wins-pulitzer-for-dramal ("I can't
say it enough-AWARDS MATTER. The Pulitzers and all awards matter to producers and to theatre
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in the 2010 Broadway season, a woman wrote only one of the four plays nominated
for the Tony Award for Best Play; and ultimately did not win the award.8 1

Similarly, only thirteen women have won the Pulitzer Prize for Drama over the last
century, 82 and the American Theater Hall of Fame includes only three female
playwrights.83

II. THE VIABILITY OF A TITLE VII CLASS ACTION GENDER DISCRIMINATION CLAIM
BY FEMALE PLAYWRIGHTS AGAINST BROADWAY PRODUCERS

As a result of widespread gender discrimination, women account for only a
fraction of Broadway playwrights. 84 The first Part of this Note exposed the impact
of this discrimination on female playwrights' professional success. The remainder
explores whether the primary federal antidiscrimination law-Title VI-offers a
legal solution.

Congress enacted Title VII as part of the Civil Rights Act of 1964,85 making
it illegal for an employer to "fail or refuse to hire" someone because of her
gender.86  The purpose of Title VII is "to assure equality of employment
opportunities by eliminating those practices and devices that discriminate on the
basis of race, color, religion, sex, or national origin."8 7 This Part suggests how
female playwrights could successfully challenge gender discrimination on
Broadway under Title VII. Specifically, it considers the viability of a claim of
systemic disparate treatment-maintaining an employment pattern or practice that
purposely injures a protected class.8 8 By focusing attention on broader patterns of

goers. It's much easier to produce a play on a difficult topic ... if it comes with the words 'pulitzer prize
winning."') (emphasis in original).

8 Fortini, supra note 5. See also Zinoman, supra note 5, at AR3(L).
81 Lilly Awards Honor Women in Theatre, supra note 17; Andrew Gans, 2010 Tony Nominations

Announced; Fela! and La Cage Top List, Playbill.com, http://www.playbill.com/news/article/l39245-
2010-Tony-Nominations-Announced-Fela-and-La-Cage-Top-List (May4, 2010).

82 Drama Winners, THE PULITZER PRIZES, http://www.pulitzer.org/bycat/Drama (last visited Oct.
27, 2010).

83 Robert Hofler, Theater Femmes Grow Lilly Awards: New Awards Honor Women in Theater,
VARIETY (May 24, 2010, 5:20 PM),
http://www.variety.com/article/VRIll8019780.html?categoryid=4028&cs=I &nid=2562&utm
source=feedbumer&utmmedium=feed&utm campaign=Feed%3A+variety/o2Fheadlines+%28Variet

y+-+Latest+News%29.
84 See supra text accompanying notes 2-6. See also Fortini, supra note 5; See also Sands, supra

note 2, at 104.
85 42 U.S.C. § 2000 (2010).
86 42 U.S.C. § 2000e-2(a) (2010) ("It shall be an unlawful employment practice for an employer to

fail or refuse to hire or to discharge any individual, or otherwise to discriminate against any individual
with respect to his compensation, terms, conditions, or privileges of employment, because of such
individual's race, color, religion, sex, or national origin.").

87 Alexander v. Gardner-Denver Co., 415 U.S. 36, 44 (1974).
88 See, e.g., Int'l Bhd. of Teamsters v. U.S., 431 U.S. 324, 337 (1977) ("'Disparate treatment'. . . is

the most easily understood type of discrimination. The employer simply treats some people less
favorably than others because of their race, color, religion, sex, or national origin. Proof of
discriminatory motive is critical, although it can in some situations be inferred from the mere fact of
differences in treatment."). While this Note considers the prospects of a disparate treatment claim only,
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subjective hiring on Broadway, a systemic disparate treatment claim may help

expose discrimination that would be hard to identify in the individual case.89

Furthermore, class litigation may better address unconscious discrimination, 90

which likely contributes to the under-production of female writers on Broadway.

In a systemic disparate treatment class action, plaintiffs must first have their
proposed class-here, professional female playwrights in the United States-

certified under Federal Rule of Civil Procedure ("FRCP") 23.91 A group of forty or

more professional female playwrights could likely satisfy the four elements

necessary to become a certified class.92 Upon certification, the plaintiffs must

there are in fact two classes of discrimination prohibited under Title VII: disparate treatment-treating
an employee or applicant unfavorably because of his membership in a protected class, see, e.g., Jackson
v. Harvard Univ., 900 F.2d 464 (1st Cir. 1990); and disparate impact-"'us[ing] a particular
employment practice that causes a disparate impact' on one of the prohibited bases." Lewis v. City of
Chicago, 130 S. Ct. 2191, 2198 (2010) (quoting Ricci v. DeStefano, 129 S. Ct. 2658, 2672-73 (2009)).

89 See, e.g., Bowe v. Colgate-Palmolive, 416 F.2d 711, 719 (7th Cir. 1969) ("[S]uit for violation of
Title VII is necessarily a class action as the evil sought to be ended is discrimination on the basis of a
class characteristic[].").

90 See generally Melissa Hart, Subjective Decisionmaking and Unconscious Discrimination, 56
ALA. L. REv. 741, 778-89 (2005).

91 FED. R. Civ. P. 23(a).
92 To become a certified class under Rule 23, plaintiffs must establish that the proposed class has

four elements. First, the class must have numerosity-generally, at least forty-one individuals.
Teamsters, 431 U.S. at 363. Second and third, the class must have commonality and typicality, meaning
that the class action would be economical and adequately protect the interests of the unnamed plaintiffs.
See Dukes, 509 F.3d at 1183 (Commonality and typicality "are similar and tend to merge;" nevertheless,
"each factor serves a discrete purpose. Commonality examines the relationship of facts and legal issues
common to class members, while typicality focuses on the relationship of facts and issues between the
class and its representatives."). Finally, there must be adequacy-of-representation-the class cannot
create conflicts of interests among class plaintiffs or attorneys. See, e.g., Gen. Tel. Co. of the Southwest
v. Falcon, 457 U.S. 147 (1982).
A group of forty or more professional female playwrights could satisfy Rule 23's commonality and
typicality requirements, the major obstacles for employment discrimination plaintiffs. See Baker, supra
note 11, at 91; Hart, supra note 90, at 779. The playwrights' claims would involve questions of law and
fact common to all of the plaintiffs-whether Broadway producers discriminate against women and
whether this discrimination amounts to systemic disparate treatment. See, e.g., Dukes, 509 F.3d at 1168
(permitting class certification of 1.5 million Wal-Mart employees) ("The commonality test is qualitative
rather than quantitative-one significant issue common to the class may be sufficient to warrant
certification . . . plaintiffs may demonstrate commonality by showing that class members have shared
legal issues by divergent facts or that they share a common core of facts but base their claims for relief
on different legal theories") (internal citation omitted). Since plaintiffs need not be identically situated to
be certified as a class, the writers' varying production histories and levels of talent would not frustrate
commonality or typicality. See, e.g., Ellis v. Costco Wholesale Corp., 240 F.R.D. 627 (N.D. Cal. 2007)
(citing Harris v. Palm Springs Alpine Estates, Inc., 329 F.2d 909, 914 (9th Cir. 1964)) ("Rule 23(a)(2)
does not mandate that each member of the class be identically situated, but only that there be substantial
questions of law or fact common to all.) See also Ellis, 240 F.R.D. at 638 (citing Hanlon v. Chrysler
Corp., 150 F.3d 1011, 1019 (9th Cir. 1998)) ("Individual variation among plaintiffs' questions of law
and fact does not defeat underlying legal commonality, because 'the existence of shared legal issues
with divergent factual predicates is sufficient' to satisfy Rule 23." [citation omitted]). Furthermore, the
type of discriminatory practice at issue in this case-subjective decision-making-raises an inference of
discrimination and is therefore particularly likely to satisfy the commonality and typicality requirements.
Daniel S. Klein, Note, Bridging the Falcon Gap: Do Claims of Subjective Decisionmaking in
Employment Discrimination Class Actions Satisfy the Rule 23(A) Commonality and Typicality
Requirements?, 25 REv. LITIG. 131 (2006), (citing Falcon, 457 U.S. at note 15) ("Significant proof that
an employer operated under a general policy of discrimination conceivably could justify a class of both
applicants and employees if the discrimination manifested itself in hiring and promotion practices in the
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satisfy Title VIi's threshold coverage requirements-showing that the defendants
are "employers" and that the plaintiffs are "employees," as defined by the statute.
The plaintiffs must then make a prima facie claim of discrimination by showing by
a preponderance of the evidence that the employers, as a standard operating
practice, discriminate on the basis of the plaintiffs' protected status.93  The
defendant-employers would then attempt to rebut the inference of discriminatory
intent. 94 If the employers fail to do so, they are liable for discrimination.95 The
following analysis reveals the viability of this type of action against Broadway
producers for discriminating against female playwrights.

A. Theaters as Employers and Playwrights as their Employees

Title VII claims must satisfy two threshold coverage requirements. First,
defendant-employers must meet the statutory definition of "employer"-a person
"engaged in an industry affecting commerce who has fifteen or more employees for
each working day in each of twenty or more calendar weeks . . . and any agent of

such a person. . . ."96 A company or individual is an "employer" under Title VII if
it has the requisite number of fifteen people on payroll, even if those people have
done no work and/or received no compensation.9 7 Major Broadway producers,
such as the Roundabout Theatre Company, Manhattan Theatre Club, and the
Shubert Organization,9 8 employ more than fifteen individuals per year and
therefore qualify as employers under Title VII.

To satisfy the second threshold requirement, the plaintiff must be an
"employee" as defined by Title VII-"an individual employed by an employer." 99

As the statutory definition of "employee" is completely circular,100 courts apply a
common-law agency test to determine whether an individual is an "employee"
under federal employment discrimination law. 10 1 First outlined in Community for

same general fashion, such as through entirely subjective decisionmaking processes."). See also, Dukes,
509 F.3d at 1182.

93 Teamsters, 431 U.S. at 363.
94 Id.

95 42 U.S.C. § 2000e(b) (2010).
96 Id.
97 See, e.g, Walters v. Metro. Educ. Entm't. Inc., 519 U.S. 202, 207 (1997).
98 E.g., Laurel Bear et al., Manhattan Theatre Club, 2007-2008 Season Annual Report, available at

http://manhattantheatreclub.com/images/pdflANNUAL%20REPORT%202007-2008%20FINAL.pdf;
Roundabout Theatre Company, Annual Report 2008-2009, available at
http://www.roundabouttheatre.org/Annual Report 2009.pdf. See generally The Broadway League,
Broadway's Economic Contribution to New York City 2006-2007, available at
http://www.broadwayleague.com/index.php?url identifier-broadway-s-economic-contribution-to-new-
york-city. In 2006-2007, Broadway, comprised of forty theaters owned by nine different organizations,
employed 44,000 full-time equivalent jobs. Id.

99 42 U.S.C. § 2000e(f).
1oo See Nationwide Mutual Ins. Co. v. Darden, 503 U.S. 318, 323 (1992).
t In Darden, 503 U.S. at 323, the Supreme Court interpreted "employee" under the Employee

Retirement Income Security Act ("ERISA"), which uses the same definition of "employee" as provided
in Title VII. Employee Retirement Income Security Act, 29 U.S.C.A. § 1002 (2010).
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Creative Non- Violence v. Reid,10 2 this test considers several elements of an

employment relationship to determine whether an individual is an employee rather

than an independent contractor of a given employer. The "Reid factors" are:

[T]he hiring party's right to control the manner and means by which the
product is accomplished[;] the skill required; the source of the
instrumentalities and tools; the location of the work; the duration of the
relationship between the parties; whether the hiring party has the right to
assign additional projects to the hired party; the extent of the hired party's
discretion over when and how long to work; the method of payment; the
hired party's role in hiring and paying assistants; whether the work is part
of the regular business of the hiring party; whether the hiring party is in
business; the provision of employee benefits; and the tax treatment of the
hired party. 103

While the Reid test serves as a guidepost in determining whether an

individual is an employee, courts consider all elements of an employment

relationship, and no one factor is decisive. 104 Although courts have held that

playwrights are not employees under federal anti-trust law, and are therefore

prohibited from unionizing, 105 they have not yet considered whether playwrights

are "employees" under Title VII or, alternatively, independent contractors

ineligible for Title VII protection.106  Courts should find that Broadway

playwrights are, in fact, "employees" for purposes of Title VII.

As the following analysis demonstrates, applying the Reid factors to the

playwright-producer relationship reveals playwrights' status as employees. To

begin, producers exercise considerable control over "the manner and means" by
which playwrights complete their scripts, the most determinative of the Reid

102 Cmty. for Creative Non-Violence v. Reid, 490 U.S. 730 (1989) (sculptor that worked completely
independently from organization that commissioned him is not an employee under federal copyright
law).

103 Id. at 751-52.
104 Darden, 503 U.S. at 324 (quoting NLRB v. United Ins. Co. of Am., 390 U.S. 254, 258 (1968)).

The United States Circuit Courts have either adopted the Reid test explicitly or have adopted a similar
"economic realities" test, which looks to the same common-law agency principles considered in Reid.
See, e.g., Spirides v. Reinhardt, 613 F.2d 826, 831 (D.D.C. 1979) (explaining the "economic realities"
test):

[The economic realities test] call[s] for application of general principles of the law of
agency to undisputed or established facts. Consideration of all of the circumstances
surrounding the work relationship is essential, and no one factor is determinative.
Nevertheless, the extent of the employer's right to control the 'means and manner' of the
worker's performance is the most important factor to review here.

105 See Ring v. Spina, 148 F.2d 647 (2d Cir. 1945). The court based its holding in Ring on its
finding that, if and when a playwright contracts with a producer, "he does not continue in the producer's
service to any appreciable or continuous extent thereafter." Id. at 652. However, the Broadway
producer-playwright relationship has changed dramatically since this 1945 decision. As discussed infa,
text accompanying notes 117 - 129, producers now exert considerable control over playwrights' work.
Also note that Ring was decided two decades before Congress enacted Title VII.

106 See supra note 10.
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factors.10 7 Producers manage the "manner and means" of playwrights' work by
pressuring the writers, first, to write certain types of plays and, second, to change
their original work to meet the producers' wishes.10 8 By producing only certain
kinds of shows-those with small casts, 109 unconventional styles, 1 10 or
controversial themes Ill-producers effectively limit playwrights to writing and
submitting these types of plays. 112 Elizabeth McCann, multiple Tony-Award
winning producer of Broadway plays, describes how these limitations impact
writers:

[Playwrights] are restricted very much by the economics of the theatre
today. Only so many actors. And they start thinking that way; they start
writing that way. When they get down at the typewriter, they figure, well,
I'd better write this play for three people before I send it out. And that is a
tremendous restriction on the playwright.1 13

While playwrights can technically write on any topic and in any style, they
only get produced and paid when they abide by producers' strict guidelines.

The second and more direct way in which producers control the "manner and
means" of playwrights' work is by pressuring them to alter their plays after they
have been selected for production or development. 114 American playwright
Richard Nelson, former chairman of the playwriting program at the Yale School of
Drama, describes the new assumption among theaters that they must "fix" plays:

107 Salamon v. Our Lady of Victory Hosp., 514 F.3d 217, 227 (2d Cir. 2008) quoting Eisenberg v.
Advance Relocation & Storage, Inc., 237 F.3d 111, 117 (2d Cir. 2000). See also Bristol v. Bd. of
County. Comm'r, 281 F.3d 1148, 1164 (10th Cir. 2002) ("Acknowledging [that a court] must consider
many factors [in determining whether an entity is a plaintiffs employer under Title VII] . . . the main
focus of the court's inquiry is the employer's right to control the means and manner of the worker's
performance.") (citation omitted; emphasis in original); Eisenberg v. Advance Relocation & Storage,
Inc., 237 F.3d 111, 112 (2d Cir. 2000) quoting Hilton Int'l Co. v. NLRB, 690 F.2d 318, 320 (2d Cir.
1982) ("The [manner and means] factor is entitled to this added weight because, under the common law
of agency, 'an employer-employee relationship exists if the purported employer controls or has the right
to control both the result to be accomplished and the 'manner and means' by which the purported
employee brings about that result."'); Silviotti v. The Morning Call, Inc., No. CIV.A. 01-4692, 2002 WL
31859429, at *4 (E.D. Pa. Dec. 12, 2002).

1os Brief of the EEOC as Amicus Curiae in Support of Appellants, Lerohl v. Friends of the
Minnesota Sinfonia, 322 F.3d 486 (8th Cir. 2002), Nos. 02-1433, 02-1443, 2002 WL 32144438, at *25
("Properly analyzed, the "control" exerted by the hiring party relates to what goes on during the course
of the work for which the hired party is engaged, not what a particular individual might do, on his or her
own time, to improve their ability to perform the work in question.").

109 LONDON ET AL., supra note 15, at 39 (quoting Elizabeth McCann, "Just about every playwright
writes to a small cast, because they figure, 'How am I gonna get this on, given the resources of these
not-for-profit theatres, I can only get it on if I have a small cast.' And that's death for a playwright.").

I10 Id. at 13.
1M1 Id. at 29.
112 LONDON ET AL., supra note 15, at 39 quoting Elizabeth McCann.
113 Id.
114 LONDON ET AL., supra note 15 ('Playwrights are in need of help.' This is now almost a maxim

in our theatre today. Unquestioned. A given. [] Of course playwrights need things-money, productions,
support encouragement. So do actors, directors, designers, artistic directors. But THIS mindset is
different, because what is meant her is: 'Playwrights are in need of help-to write their plays. They are
in need of help-to do their work.' They can't do their work themselves.").
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The given now in the American theatre is that what a playwright writes, no
matter how much he or she works on it, rewrites it at his or her desk, the
play will ALWAYS not be right. Will ALWAYS need 'help.' In other
words, writing a play is too big of a job for just the playwright to achieve.
This . . . is now a prevalent attitude in the American theatre. 115

Writers feel so pressured by this "help" that they have virtually no choice but
to respond to theaters' critiques. In fact, many writers find that the only way to
protect their original work is to submit plays with purposely poorly written sections
and "hop[e] that the 'help' they receive will concentrate on these areas and not on
others that they care about." 11 6 Even though not legally required to, 117 in actuality,
playwrights must adopt theaters' suggestions in order to be produced.1 18

Playwrights are particularly likely to succumb to pressure from producers to
change their original work in commercial Broadway theaters. John Weidman,
President of the Dramatists Guild,1 19 explains, "[t]he pressures [on writers] are
intense, and with the appearance of more and more studio-produced musicals like
Tarzan and Aida, those pressures are only going to grow more intense." 1 20 As an
example, Weidman describes the billion-dollar Dreamworks Animation films Shrek
and Shrek II, stage productions of which Dreamworks recently produced on
Broadway. 12 1  Dreamworks would argue that it must maintain control of
everything that appears under the "Shrek" banner in order to protect the vast Shrek
franchise. 122 Weidman predicts that this control "would extend to the content, to
every line of dialogue uttered in a dramatic adaptation."1 23 By forcing playwrights
to choose between incorporating producers' suggestions and jeopardizing
production opportunities, companies usurp playwrights' creative autonomy.

115 Id.
116 Id. at 34 (quoting Emily Mann, artistic director of the McCarter Theater).
117 Weidman, supra note 78, at 642, 652. See generally Douglass M. Nevin, No Business Like Show

Business: Copyright Law, the Theatre Industry and the Dilemma of Rewarding Collaboration, 53
EMORY L. J. 1533, 1541 (2004) (explaining why copyright ownership vests in playwrights but not in
screenwriters).

118 See LONDON ET AL., supra note 15, at 138. One playwright explains:

I've had the experience a number of times where they'll have a reading of the play and
then want to talk to me about further developing the play. I'm like, 'The play is finished.'
I'm done with the play, but they really want to hear, 'Oh, this has been a valuable
process.' Part of that auditioning process is, 'Will this fit into the contingencies of this
grant that we have to produce this play in our new-play slot that has to have some
development in it?'

Id.
119 The Dramatists Guild of America "is the only professional association which advances the

interests of playwrights, composers, lyricists and librettists writing for the living stage. The Guild has
over 6,000 members nationwide, from beginning writers to the most prominent authors represented on
Broadway, Off-Broadway and in regional theaters." DRAMATISTS GUILD, -
www.dramatistsguild.com/info/ (last visited Oct. 27, 2010).

120 See Weidman, supra note 78, at 644.
121 Id. at 645.
122 Id.
123 Id.
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After producing a show, producers use their subsidiary rights to continue
exerting control over the "manner and means" of playwrights' work. Subsidiary
rights entitle the producer to a percentage of the playwright's earnings from
subsequent productions of the play, including on television or screen. 124 Broadway
theaters, including the non-profits, generally take about forty percent of the
author's earnings from subsequent productions.125 As each subsequent theater

mounts a production of the play, the profit margin on the productions shrink until
the play becomes so encumbered that no one wants to produce it. 12 6 Producers

thereby control the future of a play, and of its playwright, through ownership of
subsidiary rights.

In addition to the "manner and means" analysis, other Reid factors support
playwrights' employee status under Title VII. One Reid factor, for example, asks

"whether the work is part of the regular business" to determine whether the hired

party is "performing tasks that directly relate to the objective of the hiring party's
business." 1 27  Since playwriting is directly related to producers' objective of
producing plays, this factor clearly weighs in favor of playwrights' employee

status.
Other factors, which measure the employer's control over the

instrumentalities used, location, and duration of the work, 128 provide further
evidence of playwrights' employee status. For instance, during a play's
development, the playwright attends workshops and readings of her play,129

collaborative processes in which producers, directors, and actors help revise the
script.130 The theater determines when, where, and how often the workshops or
readings take place. 13 1 The company also determines how long the workshops,
readings, or productions run, unilaterally deciding the length of the playwright's
employment with the company. 132

The number and strength of these positive Reid factors outweigh factors that

might not support a finding of employee status, such as the fact that producers do
not provide playwrights with employment benefits nor withhold taxes from their
paychecks. Indeed, in Eisenberg v. Advance Relocation & Storage, Inc.,133 the
Second Circuit found that an individual was an "employee" under Title VII even
though the employer neither deducted nor withheld any taxes from her wages nor

124 LONDON ET AL., supra note 15, at 134-35.
125 Id. at 155.
126 Id. at 159.
127 Aymes v. Bonelli, 980 F.2d 857, 863 (2d Cir. 1992) (computer programmer working for

computer company is "part of the regular business," while programmer working for company that sells
swimming pools is not).

128 Reid, 490 U.S. at 751-52.
129 How a Play Gets to Broadway, supra note 64.
130 Id.
131 See generally LONDON ET AL., supra note 15, at 135-38.
132 Id.
133 Eisenberg, 237 F.3d 111 (2d Cir. 2000).
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provided the individual any employee benefits. The court cautioned against
emphasizing Reid's benefit and tax treatment factors, as doing so could motivate
employers to protect themselves from Title VII liability by altering workers'
compensation packages to create a workforce of "independent contractors."1 34

Furthermore, even if a court found that balancing the Reid factors might
suggest otherwise, the court could still conclude that playwrights are "employees"
under Title VII. Recently, courts have shown willingness to extend Title VII
protection beyond the traditional "employee," as defined by Reid, to protect
individuals who exercise independent professional judgment,135 even if they are
"independent contractors" in the literal sense of the term. 136 For instance, in
Salamon v. Our Lady of Victory Hospital,137 the Second Circuit held that a
physician who acted almost entirely independently from the employer-hospital
could be an "employee" under Title VII, since she followed hospital rules and
attended a hospital meeting four times per year.138 In all other respects, the
physician was completely independent from the employer, setting her own hours,
maintaining her own patient load, choosing which patients to see and treat,

134 Id. at 116. The court explains:

Were Reids benefits and tax treatment factors accorded extra weight . .. a firm and its
workers could all but agree for themselves, simply by adjusting the structure of workers'
compensation packages, whether the workers will be regarded as independent contractors
or employees. For example, workers who would otherwise be characterized as employees
could accept a relatively larger salary in exchange for foregoing benefits and not having
tax payments deducted from their wages.

Id.
See also Foresta v. Centerlight Capital Mgmt., LLC., Nos. 09-3588-cv, 2010 WL 2131000, at *2 (2d
Cir. May 17, 2010) (quoting Eisenberg, 237 F.3d at 113, "We have emphasized that courts applying the
Reid factors 'should not ordinarily place extra weight on the benefits and tax treatment factors .. . and
should instead place special weight on the extent to which the hiring party controls the 'manner and
means' by which the worker completes her assigned tasks."').

135 See, e.g., Salamon, 514 F.3d at note 11. In Arbruster v. Quinn, 711 F.2d 1332, 1340-41 (C.A.
Mich. 1983), the court explains:

Since [Title VII] has been universally held to be broadly remedial in its purpose, such
remedial effect can be given only upon a broad interpretation of the term employee. We
are unpersuaded that the term 'employee' was meant in a technical sense, divorced from
the broadly humanitarian goals of the Act. . . [W]e cannot agree that Congress meant to
inject a limited meaning into the statute by use of the term 'employee,' employed,' or
'employer.' We find no tacit dichotomy between employees and 'independent
contractors' enshrined in Title VII.

136 See, e.g., Salamon; Holland v. Gee, No. 9:08-cv-2458-T-33EAJ, 2010 WL 2431904, at *3 (M.D.
Fla. Jun. 16, 2010) (individual is an "employee" despite having signed an independent contractor
agreement with the employer). In Salamon, the court directed attention to a journal note challenging the
claim that "independent contractors, unlike employees, have equal bargaining power with those who
hire them, and thus do not require government intervention." Salamon, 514 F.3d at note 11, referencing
Danielle Tarantolo, Note, From Employment to Contract: Section 1981 and Antidiscrimination Law for
the Independent Contractor Workforce, 116 YALE L.J. 170 (2006). This suggests that even an
independent contractor may be an "employee" under Title VII if she does not genuinely control her
employment conditions. See Independent Contractor Sues Under Title VII, INSIDE COUNSEL (May 1,
2008) http://www.insidecounsel.com/Issues/2008/May/ 202008/Pages/Independent-Contractor-Sues-
Under-Title-VII.aspx (discussing possibility that Salamon extends Title VII to independent contractors).

137 Salamon, 514 F.3d 217 (2d Cir. 2008).
138 Id.
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maintaining staff privileges at other hospitals, and billing patients directly. 139

Courts should similarly conclude that playwrights' exercise of independent
judgment, like that of a physician, does not preclude them from Title VII
protection.

B. A Prima Facie Claim ofSystemic Disparate Treatment

Once the "employer-employee" test has been satisfied, plaintiffs must show
that their employers acted with discriminatory intent in order to make a prima facie
claim of systemic disparate treatment. 140 Plaintiffs do not need to present direct
evidence but, rather, can raise an inference of discriminatory intent by showing
that, in the absence of discrimination, the employer would have hired more
members of the protected class. More specifically, gender discrimination plaintiffs
show discriminatory intent by comparing the gender composition of the qualified
labor force with that of the employer's workforce. 14 1 While Title VII does not
require that a work force mirror the general population, 142 gross disparities
between the female proportion of the qualified workforce and the female proportion
of a defendant's employees raises an inference of discrimination. 143 This disparity
generally signifies purposeful discrimination, as nondiscriminatory hiring practices
would result in a workforce with a similar gender composition as exists in the
greater qualified labor pool. 14 4

After plaintiffs establish a prima facie case, the burden shifts to the
employers to rebut the inference of discrimination. This is usually accomplished
by casting reasonable doubt on the reliability of the employees' statistical
evidence,145 and/or by challenging the conclusions drawn from the evidence. 146

At the prima facie stage, the playwrights would show gross disparity between
the proportion of female-to-male playwrights in the general labor force and the
proportion of female-to-male playwrights employed by Broadway producers.
Courts use a binomial distribution test to determine whether there is gross

'39 Id. at 223.
140 Teamsters, 431 U.S. at n.1 6. For a brief overview of the difference between disparate impact

and disparate treatment claims under Title VII, see supra note 90.
141 Id. at 339.
142 Hazelwood Sch. Dist. v. U.S., 433 U.S. 299, 307 (1977) (systemic disparate treatment claim

grounded on disparity between the population of African Americans living in school district and number
hired by the school district as teachers).

"43 Id.

144 Id. at 307, 308 (citing Teamsters, 431 U.S. at 340).
145 See, e.g., Teamsters, 431 U.S. at 324 ("Statistics are not irrefutable; they come in infinite variety

and, like any other kind of evidence, they may be rebutted."); Movement for Opportunity and Equal. v.
Gen. Motors Corp., 622 F.2d 1235, 1244 (7th Cir. 1980) (defendant submitted statistics showing
movement of personnel within the company to successfully rebut plaintiffs' claim of systemic disparate
treatment).

146 See, e.g., EEOC v. Sears, Roebuck & Co., 839 F.2d 302 (7th Cir. 1988); U.S. v. City of New
York, No. 07 Civ. 2083, 2010 WL 1948562 (S.D.N.Y. May 13, 2010). A final line of defense is to
admit that the discrimination exists, but to assert an affirmative defense such as business necessity.
These defenses are not discussed here because it is unlikely producers would raise them in this case.
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disparity.1 47 Applying this test, the court begins with the null hypothesis1 4 8 that
the employer randomly selected the employees without regard to gender. 149 If the
employer did actually select its employees without considering gender, the
distribution of its workforce should be near the null hypothesis. 150 The larger the
standard deviation15 -the gap between the null hypothesis and the actual
workforce-the more unlikely it is that the employer selected its employees in an
unbiased way.

Mathematically, the equation looks like this:

Z= O-NP

1NP(1 -P)
where

Z= number of standard deviations

0= observed number of women in the sample

N= size of the sample

P = female percentage of the underlying population1 52

If the difference between the expected and actual numbers of women hired by
an employer is greater than 2 or 3 standard deviations, the court presumes the
presence of discrimination, 153 as these deviations are not likely to result from
chance. 154

Using this equation to analyze Broadway producers' production history
reveals a clear pattern of gender discrimination. For instance, from 1990-2010, the
Roundabout Theatre Companyl 55 has produced the work of 84 living writers ("size
of the sample"), 156 only 9 of whom are women ("observed number of women in

147 See, e.g., Castaneda v. Partida, 430 U.S. 482 (1977). See supra, note 17.
148 The "null hypothesis" is "a statement that 'differences in the sample are due to the luck of the

draw.' In logical terms, we can say that if the null hypothesis is false, the alternate hypothesis is
accurate." Michael I. Meyerson & William Meyerson, Significant Statistics: The Unwitting Policy
Making ofMathematically Ignorant Judges, 37 PEP. L. REv. 771, 817 (2010) quoting D. G. REES,
ESSENTIAL STATISTICS 73-74 (4th ed. 2001).

149 MICHAEL J. ZIMMER, ET. AL., CASES AND MATERIALS ON EMPLOYMENT DISCRIMINATION, 146
(7th ed. 2008).

150 Id.
151 For an overview of the principle of "standard deviation," see Meyerson & Meyerson, supra note

148, at 817 ("The phrase 'standard deviation' means that, for every statistical sample, some divergenge
from the center, from the 'normal,' is to be expected.... But the phrase 'standard deviation' also
implies something else- - not all deviations are standard. A degree of variation is to be expected, but
some variations are so extreme as to be 'non-standard' and surprising.").

152 Adapted from ZIMMER, ET. AL., supra note 149, at 147.
'3 See Castaneda, 430 U.S. 482; supra, note 17.
1s4 ZIMMER, ET. AL., supra note 149, at 146.
155 Roundabout Theatre Company, Past Performances,

http://www.roundabouttheatre.org/perform.htm (last visited Oct. 27, 2010) (With the exception of one
Off-Broadway theatre-whose productions are included in this data-the Roundabout Theatre Company
produces only Broadway shows).

156 For the purposes of this Note, "living writers" include any person who wrote the script for a play,
or the lyrics or book for a musical; and who was alive at the time the show was produced. If playwrights
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the sample"). 157 As discussed above, 158 research suggests that women represent
between 34 - 43% of American playwrights ("the underlying population"). 159

These statistics appropriately include playwrights from all across the United

States, 160 as writers from around America submit their work to and are selected for

production by Broadway producers. 16 1

Using the estimate that women represent 43% of all playwrights results in the

following:

Z = 9 - (84 x .43) = 9 - 36.12= -27.12 = -27.12= -5.978

4(84 x .43)(1-.43) 4(36.12)(.57) 420.588 4.537
The above equation finds that female playwrights' actual representation

within the Roundabout Theatre Company is nearly 6 standard deviations below the
null hypothesis-the expected female representation if there is no discrimination.
Even applying the more conservative estimate that women account for only 34% of

all American playwrights, the actual representation is 4.5 standard deviations below
the null hypothesis. 162 This is clearly sufficient to establish a prima facie case of
discrimination, as courts generally presume discriminatory intent whenever the

actual female representation in a company is 2 to 3 standard deviations below the
null hypothesis. 163

Other major Broadway producers have similarly striking hiring statistics. For

example, since 1990, Roger Berlind has produced the work of 51 living writers on
Broadway; 164 only 5 of these writers are women. 165 The gender composition of

brought an actual Title VII claim, it would be necessary to distinguish between writers who genuinely
acted as "employees" of the producers-generally new writers-and those who had little or no
involvement with the production process-generally older, more established writers. Writers who
contributed to a musical in more than one capacity-e.g., they wrote both the lyrics and the book-are
counted only once for that show.

157 Id.
158 See, supra text accompanying notes 40-42.
159 The Broadway League, supra note 59. In reality, although the great majority of Broadway plays

are written by American playwrights, producers do produce plays written by both American and non-
American writers. However, given the lack of data regarding the gender breakdown of playwrights
internationally, and how many have access to Broadway, this Note assumes that all "applicants" are
American, and therefore uses the American gender ratio in its disparate treatment analysis.

160 See, e.g., EEOC v. Local 14, Int'l Union of Operating Engineers, 553 F.2d 251, 254 (2d Cir.
1977) (relevant geographic area to determine composition of labor pool is that area from which union
drew members).

161 LONDON ET AL., supra note 15, 195-200 (New York is the theatrical center of the world).
162 Z= 9 - (84 x .34) = 9-28.56 = -19.56 = -19.56 =-4.501
4(84 x .34)(1-.34) 4(28.56)(.66) 418.85 4.341
163 See, e.g., Anderson v. Zubieta, 180 F.3d 329 (D.C. Cir. 1999) (standard deviations above 1.96

are "sufficient to establish a prima facie case of... disparate treatment."). See also Castaneda, 430 U.S.
at 496, (quoting Whitus v. Georgia, 385 U.S. 545); Sims v. Georgia, 389 U.S. 404 (1967); Jones v.
Georgia, 389 U.S. 24 (1967).

164 For a definition of "living writers" as used in this Note, see supra note 156.
165 BROADWAY WORLD, Roger Berlind, http://broadwayworld.com/people/?personid=8035 (last

visited Oct. 27, 2010); The Broadway League, supra note 59.
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Berlind's playwrights is between 3.9166 and 3.2167 standard deviations below the
null hypothesis.

To rebut the inference of discrimination, the producers might claim that the
sample size is too small, and therefore skews the statistics to show greater gender

disparity. 168 In this case, the sample size-or the number of employment decisions
that the employers made-is the number of women that the producers hired as
writers. In the examples used above, The Roundabout Theatre Company and

Roger Berlind made 84 and 51 employment decisions, respectively. These samples
are significantly larger than those that courts typically reject. 16 9 Furthermore, in an
actual claim, playwrights would not be limited to alleging discrimination over the

last two decades but, rather, could collect data on and allege discrimination over a
longer period of Broadway production. 170 This would enable them to introduce

larger sample sizes and to show the historical nature of Broadway discrimination.

The producers might also attempt to rebut the statistical evidence of disparate
treatment by contesting the playwrights' use of all American playwrights as the
relevant labor market. The companies would assert that, while anyone can
theoretically write a play and call herself a playwright, only a fraction of these
people write plays of "Broadway-caliber," as Broadway is the most selective forum
in the country. 171  Accordingly, the appropriate labor pool for the statistical
analysis is the number of female playwrights writing "Broadway-caliber" plays, not
the number of women writing plays, generally. The producers would assert that

women write fewer "Broadway-caliber" plays than men, as demonstrated by
women's tendency to write plays with female protagonists, smaller casts, and
relating to social justice issues, which Broadway rarely produces. 172

166 Using the estimate that women account for 43% of playwrights:
Z= 5 -(51 x .43) = 5 -21.93 = -16.93 = -16.93 =-3.9

4(51 x .43)(1-.43) q(21.93)(.57) 418.85 4.342
167 Using the estimate that women account for 34% of playwrights:

Z= 5 - (51 x .34) = 5 - 17.34 = -12.34 = -12.34 = -3.178
4(51 x .34)(1-.34) 4(17.34)(.66) 411.444 3.833
168 Teamsters, 431 U.S. at 340 (value of statistics may be lessened where there are "considerations

such as small sample size").
169 See, e.g., Mayor of City of Philadelphia v. Educ. Equal. League, 415 U.S. 605 (1974) (sample

size of thirteen member panel too small to provide reliable statistical evidence); Castaneda, 430 U.S.
482 (approving sample size of 220); Sun v. Bd. of Trustees of Univ. of IL, 473 F.3d 799 (7th Cir. 2007)
(employer's selection of nineteen positions did not create sufficiently large sample size to provide
statistically reliable evidence); Smith v. W. Elec. Co., Inc., 770 F.2d 520 (5th Cir. 1985) (four
terminations did not create sufficiently large sample size for finding of disparate treatment or impact);
Hagans v. Andrus, 651 F.2d 622 (9th Cir. 1981) (four person sample size too small for statistical finding
of disparate treatment); Presseisen v. Swarthmore Coll., 442 F. Supp. 593 (D.C. Pa. 1977) (sample size
too small for statistical finding of disparate treatment where only two women suffered from the alleged
discrimination).

170 See, e.g., Castaneda, 430 U.S. 482 (alleging discrimination over eleven year period, and using
sample size from that entire period).

171 LONDON ET AL., supra note 15. See The Broadway League, supra note 59.
172 Sands, supra note 2.
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However, what constitutes a "Broadway-caliber" play is not actually an
objective standard since the producers themselves have determined that the
traditional qualities of female-written work1 73-smaller casts, female protagonists,
social justice themes-make plays unsuitable for Broadway.174 Rather, what
constitutes a "Broadway-caliber" play is a subjective assessment that artistic
directors, literary agents, and producers have unlimited discretion to make. 175

Such unlimited discretion often results in biased outcomes. 176 In fact, this type of
subjective decision making has recently been the focus of other Title VII claims, in
which courts have found unlawful disparate treatment of protected classes.177

For instance, in Price Waterhouse v. Hopkins,17 8 the Supreme Court held that
a company could violate Title VII by considering the gender of a partnership
candidate, even though choosing to admit a partner is a primarily subjective
decision. 17 9 Now, the Ninth Circuit directs courts to carefully scrutinize subjective
decision-making because it is a "ready mechanism for discrimination," 8 0 and the

173 See generally Robert Brookins, Mixed-Motives, Title VII, and Removing Sexism from
Employment: The Reality and the Rhetoric, 59 ALA. L. REV. 1, 21 (1995) quoting JOHN P. FERNANDEZ,
RACISM AND SEXISM IN CORPORATE LIFE: CHANGING VALUES IN AMERICAN BUSINESS 67-70 (1981)
(explaining how institutionalized sexism functions) ("[P]eople do not have to exercise a choice to
perpetuate a racist or sexist act. The organizational rules and procedures have already prestructured the
choice against minorities and women. An individual only has to conform to the operating norms and
values of the organization, and it will do the discriminating for him or her.").

174 See generally Ramona L. Paetzold & Rafael Gely, Through the Looking Glass: Can Title VII
Help Women and Minorities Shatter the Glass Ceiling?, 31 HOUS. L. REv. 1517, 1538 (1995) (citing
Sears, 839 F.2d 302) ("Sears justified the low number of women in [top] positions by describing both
the positions and the characteristics of individuals who would be able to fill them satisfactorily-
characterizations that strongly suggest Sears viewed these positions inherently as 'mens' positions.").

175 LONDON ET AL., supra note 15.
176 Susan Sturm, Second Generation Employment Discrimination: A Structural Approach, 101

COLUM. L. REV. 458, 458-90 (2001) ("For a variety of reasons, decisions requiring the exercise of
individual or collective judgment that are highly unstructured tend to reflect, express, or produce biased
outcomes.").

177 See, e.g., Green v. USX Corp., 896 F.2d 801, 805 (3d Cir. 1990) (holding that "subjective
interviews had a significantly disparate impact on blacks"); Allen v. Seidman, 881 F.2d 375, 381 (7th
Cir. 1989) (holding that examination "devoid of objective standards, where . . . testers based an
unknown part of the grade on the results of an unstructured personal interview" was responsible for
blacks' low promotion rate even though "plaintiffs failed to pinpoint particular aspects of it that were
unfavorable to blacks"); Abdallah v. Coca-Cola Co., 133 F. Supp. 2d 1364 (N.D. Ga. 2001); Butler v.
Home Depot, Inc., No. C-94-4335 (SI), 1996 WL 421436 (N.D. Cal. Jan. 25,1996) (certifying class of
female employees alleging retailer violated Title VII by maintaining a subjective decision-making
system that left broad discretion to managers with stereotypical attitudes toward women); Stender v.
Lucky Stores, Inc., 803 F. Supp. 259, 335 (N.D. Cal. 1992) (holding that company's "amorphous and
subjective" decision making policies disparately impacted female employees). See generally Tristin K.
Green, Targeting Workplace Context: Title VII as a Tool for Institutional Reform, 72 FORDHAM L. REV.
659 (2003) (arguing that Title VII class actions "represent the emergence of an important new form of
private institutional reform litigation in which plaintiffs seek organizational change that will reduce the
incidence of discrimination by individuals and groups in the workplace by altering the context in which
decisions are made.").

178 Price Waterhouse v. Hopkins, 490 U.S. 228 (1989).
179 Id. See also Elizabeth Bartholet, Application of Title VII to Jobs in High Places, 95 HARv. L.

REv. 945 (1982).
Iso Dukes v. Wal-Mart, Inc., 509 F.3d 1168, 1183 (9th Cir. 2007) (citing Sengupta v. Morrison-

Knudsen Co., 804 F.2d 1072, 1075 (9th Cir. 1986)).
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Tenth Circuit infers a pretext when the employer uses an entirely subjective
decision-making process.18 1 Hopkins and its progeny suggest that the subjective
nature of a producer's choice to hire a playwright would motivate a court to
conduct a more searching inquiry into the company's gender-biased policies; and to
affirm the playwrights' use of all American female playwrights as the appropriate

labor pool for disparate treatment analysis.

As the foregoing discussion demonstrates, female playwrights likely can
establish a prima facie case for discrimination under Title VII. Broadway
producers are employers and playwrights are employees for Title VII purposes; and
the statistics clearly support an inference of discriminatory intent. Efforts by
producers to rebut this presumption should be unavailing. As such, a class of
female playwrights could pursue such a claim against Broadway producers and
seek equitable relief. At a minimum, such a claim would do much to expose the
plight of women in American theater, and further the efforts of those already
fighting to bridge the gender gap within the industry.

CONCLUSION

Title VII has greatly expanded women's professional opportunities, from
opening the doors to universities to decreasing sexual harassment in the
workplace. 182 However, gender disparity still persists. Many female professionals,
including doctors, lawyers, and businesswomen, still earn fractions of what
similarly situated men earn and, within all of these industries, are significantly less
likely to ascend to positions of power. 183 In theater, women currently represent a

181 Jones v. Barnhart, 349 F.3d 1260, 1267-68 (10th Cir. 2003).
182 See, e.g., U.S. v. VA, 518 U.S. 515 (1996) (publicly funded Virginia Military Institute ("VMr)

must admit women); Crawford v. Metro Govt. of Nashville and Davidson Cnty., 129 S.Ct. 846 (2009)
(extending anti-retaliation provision of Title VII to employees speaking out about coworker complaints
of sexual harassment); BPWFoundation.org, History of Business and Professional Women, Business and
Professional Women's Foundation, http://www.bpwfoundation.org/i4a/pages/index.cfin?pageid=3678
(last visited Oct. 27, 2010) (At the beginning of the 20"' century, women represented only five percent of
doctors and virtually zero percent of lawyers. Today, women account for 56.3% of people working in
professional and related occupations. They represent thirty percent of all lawyers, thirty-two percent of
physicians and surgeons, and thirty-five percent of chemists.).

183 See Report of the 2008 Nawl Survey on the Status of Women in Law Firms, 93 WOMEN

LAWYERS J. 4, 8-9 (2008) ("Nawl Survey")

At every stage of practice, men out-earn women lawyers . . . . At the level of equity
partner, the income difference is greatest. Male equity partners earn on average over
$87,000 a year more than female equity partners. In 99% of large firms, the most highly
compensated partner is a man.... Women lawyers account for fewer than 16% of equity
partners, those lawyers who hold an ownership interest in their firms and occupy the most
prestigious, powerful and best-paid positions. The average firm's highest governing
committee counts women as only 15% of its members-and 15% of the nation's largest
firms have no women at all on their governing committees. Only about 6% of law firm
managing partners are women.

Department for Professional Employees, AFL-CIO, Professional Women: Vital Statistics (2006) (female
physicians earn thirty-nine percent less than their male counterparts; female lawyers earn more than
twenty-two percent less than male lawyers); Roth, supra note 42 (discussing sex segregation on Wall
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smaller fraction of Broadway playwrights than they did a century ago, and continue
to earn much less than their male peers. 184

However, women have not sued Broadway producers to gain entrance to the
field, despite data suggesting that gender discrimination is to blame for the
continued under-production of their work. But, the stage is set for change.
Playwrights have started to organize to increase industry-wide awareness of the
gender and racial inequality that pervades American theater, and are sponsoring
research projects and town hall meetings to brainstorm ideas for overcoming
discrimination. 185

In the legal realm, a class of playwrights could make a strong claim of
systemic disparate treatment, as there is ample evidence of a longstanding pattern
and practice of discrimination against women on Broadway. Although it is difficult
to predict the potential success of this claim given the dearth of cases and literature
on the topic, it is important to recognize that such claims could in fact succeed.
Whether through the courts, community organizing, or legislative action, 186 the
curtain must close on Broadway discrimination.

Street); Correll, supra note 42 (discussing underrepresentation of women in math and science
professions).

184 Sands, supra note 2, at 7.
185 See supra text accompanying notes 15-17.
186 For an insightful discussion of how courts and legislatures can expand Title VII to protect

independent contractors, see Danielle Tarantolo, From Employment to Contract: Section 1981 and
Antidiscrimination Law for the Independent Contractor Workforce, 116 YALE L.J. 170 (2006).
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