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INTERSEXUALITY AND THE SOCIAL
CONSTRUCTION OF ANATOMICAL SEX

JESSICA KNOUSE*

I. INTRODUCTION

In order to endow every individual with the right to self-determine according
to his or her own biological predilections, I argue against the assignment of
individuals as "male" or "female." Sex categories impose socially-constructed sex
stereotypes upon all individuals and thereby limit the ability to self-determine. My
argument is divided into three parts. Part II defines sex and discusses methods of
sex assignment from cultural, medical, and legal perspectives, contrasting the
complexity of individual sexual identity and anatomy with the overly simplistic
male/female binary imposed upon all individuals by the law. Part III focuses on
intersexuality and reviews the means by which our society has attempted to
suppress naturally-existing biological diversity through techniques such as genital
normalizing surgery. Recognizing the failure of past attempts to suppress diversity
and respecting the importance of individual expression, Part IV proposes the
elimination of sex assignment as a means of liberating individuals from the
repressive constraints of sex stereotypes and, ultimately, enabling the uninhibited
expression of diversity.

II. DEFINING & ASSIGNING "SEX"

A. Cultural & Medical Definitions

1. "Sex": Assignment by Anatomy & the Cultural Imposition of Sex Stereotypes

For the purposes of this article, the term "sex" is broadly defined to include
the following general components: anatomy, sexual orientation, personality,
behavior, and desires. Historically, society has assigned sex at birth based solely
on anatomy, allowing a single component to determine the whole. It is presumed
that female anatomy will inherently correlate with female sexual orientation (i.e.,
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Appellate Court Attorney, New York State Supreme Court, Appellate Division, Third Department,
2004-2005. J.D., Albany Law School, 2004 (valedictorian, summa cum laude); B.A., Boston
University, 1999 (magna cum laude). For their helpful advice in the preparation of this article, I would
like to thank Professors Alicia Ouellette, Katheryn Katz, Nancy Ota, and especially Steve Clark. For his
constant love and support, I am infinitely grateful to Mike Loegering.
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attraction to males), female personality (e.g., being warm, gentle, and nurturing),
female behavior (e.g., wearing skirts and dresses, jewelry, makeup, and long hair
styles), and female desires (e.g., getting married and raising children). Similarly, it
is presumed that male anatomy will inherently correlate with male sexual
orientation, male personality, male behavior, and male desires. The presumption of
such a correlation is called "sex stereotyping." I argue that the determination of
anatomical sex allows no inference with respect to any other component of sex and,
therefore, should not be used to label the whole.l

Tremendous biological diversity exists among all five sex components as
well as within each individual sex component. This diversity is limited, however,
by the culturally-constructed binary view of sex. According to the conventional
rubric, there are only two potential sexes--male and female-and each individual's
sex is immutably predetermined based on his or her anatomy at birth. Consider, for
example, an individual with female anatomy who is attracted to women, is strongly
independent, is nurturing toward children, and wears her hair short. Her female
anatomy does not correlate with her sexual orientation or behavior, and her
personality is a mixture of traditionally male and female traits. Yet she is labeled a
female, and she will likely experience societal pressure to conform with female sex
stereotypes. Her biologically determined qualities are in danger of being
overwhelmed by the normalizing forces of cultural sex stereotypes.

Individual sexual identity-a composite of the respective influences of each
of the five components of sex-is the product of biological as well as cultural
forces. Individuals are presumably happiest when they are able to self-determine
and fully realize their biological predilections. The following model of sexual
identity illustrates my theory on the competing influences of biology and culture
upon an individual:

I See generally Jessica Knouse, Using Postmodern Feminist Legal Theory to Interrupt the
Reinscription of Traditional Sex Stereotypes Through the Institution of Marriage, 16 HASTINGS
WOMEN'S L.J. 159 (2005). I have previously argued in favor of abolishing cultural institutions that
reinforce and perpetuate sex stereotypes, with the goal of making sex assignment irrelevant. Here, I
reiterate and expand that argument, proposing the complete abolition of sex assignment. By eliminating
the legal categories of male and female, full sex equality could be achieved.
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desires

Anatomy and sexual orientation are closest to the center and are therefore

most directly influenced by biology, while cultural forces generally exert only a
weak influence on these central components. Behavior and desires, however, are
farthest from the center and are therefore most directly influenced by culture;
biologically inherent behaviors and desires are easily stifled by the strong
normalizing forces of culturally-constructed sex stereotypes. 2

2. Anatomy: Assignment by External Morphology & the Medical Presumption
of Correlation

Although anatomical sex is central to sexual identity, anatomy-based sex
assignment is problematic because there are at least six components of anatomy
which can theoretically be considered in determining anatomical sex, including (1)
chromosomes, (2) gonads, (3) external morphology, (4) internal morphology, (5)
hormonal patterns, and (6) phenotype. 3  The prototypical female has (1) XX
chromosomes, (2) ovaries, (3) a clitoris and labia, (4) a vagina, a uterus, and
fallopian tubes, (5) increased estrogen and progesterone production and reception,
and (6) breasts. 4 The prototypical male has (1) XY chromosomes, (2) testes, (3) a
penis and scrotum, (4) seminal vesicles and a prostate, (5) increased androgen
production and reception, and (6) facial and chest hair.5 Congruence of all six
anatomical components is presumed.

2 See id.

3 Julie A. Greenberg, Defining Male and Female: Intersexuality and the Collision between Law
and Biology, 41 ARIz. L. REv. 265, 278 nn.73-74 (1999).

4 Id.

5 Id.
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Generally, sex assignment occurs at birth based on a visual examination of an
infant's external morphology. 6 The traditional theory, established by John Money, 7

is that "'the presence or absence of the penis [is] the critical anatomical factor.' 8

If, at birth, an infant's penis is at least 2.5 centimeters long, he will almost certainly
be labeled a male; if an infant's clitoris is less than 1.0 centimeter long, she will
almost certainly be labeled a female. 9 In at least 96% of cases, one of these two
conditions exists and sex assignment is not considered controversial.1 0 In these
uncontroversial cases, external morphology is simply presumed to correlate with
the five remaining anatomical components. Again, note that one component is
allowed to determine the whole. Just as one component of sex (anatomy) is
allowed to determine an individual's complete sexual identity, one component of
anatomy (external morphology) is allowed to determine an individual's complete
anatomical sex.

I argue against the presumed correlation between components: the labeling
of external morphology as "male" or "female" should not create an automatic
inference with respect to the other five anatomical components. Such an
inference-from external morphologic sex to anatomical sex-will often be
inaccurate, since approximately 1 to 4% of the population is born with some form
of anatomical ambiguity." This ambiguity may be created either by a lack of
correlation between the six anatomical components (i.e., some components are
male and others are female), 12 or by one or more components which exhibit neither
traditional male nor traditional female characteristics (e.g., instead of XY or XX
chromosomes, the individual may have XXY chromosomes). 13 Of course, as
previously mentioned, external morphology itself may be ambiguous and may
consequently be unsuitable as a marker of anatomical sex. Individuals who exhibit
some form of anatomical ambiguity, either within one component or among the
several components, are labeled "intersex" individuals. 14

Within the context of anatomy, as within the previously discussed context of
sexual identity, biological diversity is stifled by the culturally-constructed binary
view of sex. There is tremendous potential for biological diversity of anatomy,

6 Id. at 271 nn.26-27.
7 John Money is a psychologist who did much of the work in the field of sex assignment during

the 1970s.
8 Kishka-Kamari Ford, "First, Do No Harm "-The Fiction of Legal Parental Consent to Genital-

Normalizing Surgery on Intersexed Infants, 19 YALE L. & POL'Y REv. 469, 471 (2001) (quoting
Kenneth Kipnis & Milton Diamond, Pediatric Ethics and the SurgicalAssignment of Sex, 9 J. CLINICAL
ETHICS 398, 399 (1998)). Note that some scholars have pointed out the sexism and heteronormativity of
using the penis and its functionality for vaginal penetration as the test by which anatomical sex is
determined. See, e.g., Alice Domurat Dreger, "Ambiguous Sex"-or Ambivalent Medicine? Ethical
Issues in the Treatment ofIntersexuality, 28 HASTINGS CENTER REP. 24, 29 (1998).

9 Ford, supra note 8, at 471.
10 Greenberg, supra note 3, at 267 nn.6-7.
l1 Id.
12 Id. at 283-89 nn.98-158.
13 Id. at 281-82 nn.88-94.
14 Id. at 267 nn.6-7.
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given all the possible permutations among the six anatomical components, but
culturally imposed stereotypes regarding "appropriate" anatomy continue to limit
the expression of existing diversity. Infants born with ambiguous external
morphology are often surgically altered such that they conform with either male or
female anatomical stereotypes. Infants born with unambiguous external
morphology are more likely to escape surgery, but may, nevertheless, possess
undiscovered anatomical ambiguities.

B. Legal Definitions

Although legislatures and courts regularly recognize legal distinctions on the
basis of sex, they seldom provide a formal definition of the trait. Three major areas
in which sex-based distinctions are legally relevant have emerged: 15 (1) various
official documents---e.g., birth certificates, passports, and driver's
licenses-require a designation of sex; 16 (2) the marriage laws of every state except
for Massachusetts 17 currently discriminate on the basis of sex by defining marriage
as "[t]he legal union of a man and woman,"' 18 and (3) the Federal Constitution and
many state constitutions have been interpreted to prohibit sex-based
discrimination. 19 As a corollary to these constitutional provisions, sex-based
employment discrimination is prohibited under federal law as well as under many
state laws.20

In a legal system where so much depends upon an individual's sex, one might
assume that a clear definition of the trait, or at least a substantial body of case law
describing the dispositive factor or factors, exists. However, legislators have
generally left sex undefined, even where it is an enumerated trait in a statute, and
only a handful of judges have attempted to craft a definition. In most instances,
there is an implicit assumption that the definition is common knowledge such that a
formal definition is considered unnecessary. 2 1 The following subsections review
some of the situations in which courts have been forced to provide some definition
of "sex."

Is The scholarship generally recognizes these areas. See generally Greenberg, supra note 3. The
cases also recognize these areas. See, e.g., In re Estate of Gardiner, 273 Kan. 191,200 (2002).

16 Greenberg, supra note 3, at 309 n.341.
17 Opinions of the Justices to the Senate, Massachusetts Supreme Judicial Court, SJC-09163, Feb 3,

2004 (regarding same-sex marriage), available at
http://news.findlaw.com/cnn/docs/conlaw/maglmarriage2O304.html.

18 BLACK'S LAW DICTIONARY 986 (7th ed. 1999).
19 See, e.g., U.S. CONST. amend. XIV (Equal Protection Clause); Reed v. Reed, 404 U.S. 71

(1971).
20 See, e.g., Title VII, 42 U.S.C. § 2000e (2005).
21 One court stated: "The words 'sex,' 'male,' and 'female' are words in common usage and

understood by the general population." Gardiner, 273 Kan. at 212.
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1. Official Documents: 22 Birth Certificates, Passports, & Drivers Licenses

The presence of "sex" on virtually every official identifying document
indicates the importance of the trait under the law. The old, yet still prevalent, rule
is that an individual's sex, after being entered on the birth certificate, is indelibly
fixed for the remainder of the individual's life. The newly emerging rule enables
adults who have surgically altered their external morphology to alter their sex
designation on certain legal documents. Under this new rule, sex is sometimes
mutable. Many states are still reluctant to allow alteration of the sex designation on
birth certificates, which are often considered historical documents reflecting an
individual's sex at birth.23 States have, however, shown an increasing willingness
to allow alteration of the sex designation on driver's licenses and passports, which
may be considered temporal documents reflecting an individual's sex at the time of
issuance.

Once an individual's sex has been entered on his or her birth certificate,
alteration is very uncommon, except in cases of blatant error.2 4 Although courts
rarely have occasion to consider issues involving official alteration of an
individual's initial sex designation, several cases have arisen with regard to post-
operative transsexuals-i.e., individuals who have undergone sex-reassignment
surgery to align their anatomical sex with their sexual identity--who requested that
the sex designation on their birth certificates be amended to conform with their new
anatomy.

In New York, 25 Texas, 26 and Ohio,27 transsexuals' requests to amend sex
designation have been flatly refused, on the basis that an individual's sex is
immutable once designated on his or her birth certificate. In Oregon and the
District of Columbia, however, such requests have been granted. The Oregon
legislature enacted a statutory provision enabling individuals to amend the sex

22 Greenberg, supra note 3. Professor Greenberg's article offers a comprehensive summary of the
cases dealing with transsexuals' efforts to change the sex designation on their birth certificates,
passports, and drivers licenses. This article offers a brief overview of the area to emphasize specifically
the points relevant to my argument and to update Greenberg's work by including several cases and
statutes decided or enacted since the publication of her article.

23 See, e.g., K. v. Health Div., 277 Or. 371, 375 (1977) (stating that, according to the Oregon state
legislature, "a 'birth certificate' is an historical record of the facts as they existed at the time of birth").

24 See, e.g., Matter of Anon. v. Weiner, 50 Misc. 2d 380, 383 (N.Y. Sup. Ct. 1966) (quoting Board
of Health record, dated October 13, 1965, stating that "[s]ex can be changed where there is an error, of
course, but not where there is a later attempt to change psychological orientation of the patient and
including such surgery as goes with it"); see also In re Ladrach, 32 Ohio Misc. 2d 6, 8 (1987) ("[T]he
Ohio correction of birth record statute ... is strictly a 'correction' type statute, which permits the
probate court when presented with appropriate documentation to correct errors, such as spelling of
names, dates, race and sex, if in fact the original entry was in error."); Corbett v. Corbett, 2 W.L.R.
1306, 2 All E.R. 33 (P.D.A. 1970) (holding that an individual's sex designation may only be changed in
cases where there was initially an error).

25 Weiner, 50 Misc. 2d at 383; Matter of Anon., 57 Misc. 2d 813 (N.Y. Civ. Ct. 1968); Matter of
Anon., 64 Misc. 2d 309 (N.Y. Civ. Ct. 1970); Hartin v. Dir. of Bureau of Records, 75 Misc. 2d 229
(N.Y. Sup. Ct. 1973); Anon. v. Mellon, 398 N.Y.S.2d 99 (1977). New York State has allowed name
changes. See In re Anon., 293 N.Y.S.2d 834 (1968).

26 Littleton v. Prange, 9 S.W.3d 223 (Tex. Civ. App. 1999), cert. denied, 531 U.S. 872 (2000).
27 Ladrach, 32 Ohio Misc. 2d at 6.
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designation on their birth certificates after they have undergone sex-reassignment
surgery. 28 The District of Columbia Code provides that individuals may amend
their birth certificates after undergoing sex-reassignment surgeries and changing
their names.29 The one federal district court that has addressed the issue held that a
substantial state interest must be shown in order to justify denial of an individual's
request to amend his or her birth certificate. 30

Although the sex designation on an individual's passport must initially
conform with the designation on his or her birth certificate, amendment is possible
with the submission of proof that the individual either has undergone or is about to
undergo sex-reassignment surgery. 3 1 With respect to driver's licenses, a significant
number of motor vehicle bureaus allow post-operative transsexuals to amend their
sex designation.32 The greater willingness of the law to allow the amendment of
passports and driver's licenses indicates some degree of recognition that a
definition of sex based solely on external morphology at birth is neither entirely
comprehensive nor absolutely accurate.

2. Marriage Cases

The definition of marriage as "[t]he legal union of a man and woman"3 3 has
inevitably given rise to several cases demanding explication of what factors define
a "man" or "woman" for purposes of marriage. Courts have generally considered
either (1) the sexes of the individuals as designated on their birth certificates or (2)
the sexes of the individuals at the time of their marriage. 34 Courts that adopt the
first approach implicitly approve the permanent assignment of sex at birth based
solely on external morphology. Courts that adopt the second approach, however,
allow for the mutability of sex as well as a more expansive definition-which
generally requires the congruence of surgically-altered anatomical factors with non-
anatomical factors.35

Judge Ormrod's famous decision in the English case of Corbett v. Corbett36

provides a classic example of the first approach, which assigns sex permanently at
birth. There, the marriage of a post-operative male-to-female transsexual to a male
was held to be void, because the transsexual remained a male for legal purposes
and same sex marriages were prohibited. Judge Ormrod reasoned, "the biological
sexual constitution of an individual is fixed at birth (at the latest), and cannot be

28 OR. REV. STAT. § 432.235(4) (2003); K., 277 Or. at 375.
29 D.C. CODE § 7-217(d) (2005); In re Taylor, 2003 WL 22382512 (D.C. 2003).
30 Darnell v. Lloyd, 395 F. Supp. 1210, 1214 (D. Conn. 1975).
31 Greenberg, supra note 3, at 315 nn.401-04.
32 Id. at 315-16 nn.407-11.
33 BLACK'S LAW DICTIONARY 986 (7th ed. 1999).
34 See Gardiner, 273 Kan. at 195-96 (reviewing the cases). It would also be possible to consider

sex at the time of the lawsuit, since sex-reassignment surgery may have occurred after marriage in some
cases.

35 See generally M.T. v. J.T., 140 N.J. Super. 77 (1976) (requiring physical sexual capacity and
congruent psychological orientation).

36 Corbett, 2 W.L.R. at 1306.
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changed, either by the natural development of organs of the opposite sex, or by
medical or surgical means. The respondent's operation, therefore, cannot affect her
true sex." 3 7 Courts in Ohio,38 New York, 39 and Kansas 40 have followed Judge
Ormrod's reasoning and have reached similar results, defining sex based on
external morphology, as immutably fixed subsequent to designation at birth.

The second approach, which evaluates the sexes of the individuals at the time
of their marriage, is exemplified by the New Jersey case of MT. v. J. T., decided in
1976.41 There, the court found that the marriage of a post-operative male-to-
female transsexual to a male was valid, because the post-operative transsexual had
the capacity to engage in sexual activity as a woman. The court rejected Judge
Ormrod's declaration that sex was immutable after designation on an individual's
birth certificate, and instead focused on sexual capacity at the time of marriage.
The court held that sexual capacity is present where an individual possesses both
"the physical ability and the psychological and emotional orientation to engage in
sexual intercourse as either a male or female." 42 Thus, the court defined sex based
on the congruence of (surgically altered) external morphology with the non-
anatomical factors of sexual orientation, personality, behavior, and desires.

Both types of cases heretofore discussed, those defining sex for purposes of
entry on official documents and those defining sex for purposes of marriage,
illustrate that external morphology remains relevant in defining sex. Generally,
conservative states analyze external morphology at birth, and progressive states
allow for the analysis of external morphology after surgical alteration. No state,
however, has recognized a definition of sex which does not involve any inquiry
into external morphology. Hence, an individual's sex cannot be officially altered
without a change in external morphology. The employment cases reviewed in the
next section, however, provide a more complex definition of sex, expanding
beyond anatomy and recognizing the social implications of sex assignment.

37 Id. at 1323.
38 Ladrach, 32 Ohio Misc. 2d at 6 (prohibiting the marriage of a post-operative male-to-female

transsexual to a male, based on the fact that the "male" designation on the transsexual's birth certificate
was immutable); In re Marriage License for Nash, 2003 WL 23097095 (Ohio 2003) (prohibiting the
marriage of a female-to-male transsexual to a female in Ohio, even though the transsexual had
successfully altered the sex designation on his birth certificate under Massachusetts law).

39 Anon. v. Anon., 67 Misc. 2d 982 (1971) (nullifying the marriage of a pre-operative male-to-
female transsexual to a male); Frances B. v. Mark B., 78 Misc. 2d 112 (N.Y. Sup. Ct. 1974) (annulling
the marriage of a female and a female-to-male transsexual who had undergone a mastectomy,
hysterectomy, and androgynous hormonal therapy, but had no male sexual organs, based on the fact that
the transsexual was incapable of performing the male sexual role in marriage).

40 Gardiner, 273 Kan. at 191 (holding that the marriage of a male-to-female post-operative
transsexual to a male was void in Kansas, even though the transsexual had successfully altered the sex
designation on her birth certificate under Wisconsin law).

41 MT., 140 N.J. Super. at 77.
42 Id. at 87.
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3. Employment Cases

The definition of "sex" under Title VII of the Civil Rights Act of
1964-which prohibits employers from discriminating against employees "because
of... sex"--has been a matter of controversy ever since the statute's enactment. 43

Courts have interpreted Title VII's prohibition against sex discrimination to apply
to discrimination on the basis of anatomy, but not necessarily to discrimination on
the basis of anatomical nonconformity, i.e., transsexuality. Courts have refused to
expand the definition of sex discrimination to include discrimination on the basis of
an individual's failure to conform with sex stereotypes regarding sexual orientation.
Courts have, however, expanded the definition of sex discrimination to include
discrimination on the basis of an individual's failure to conform with sex
stereotypes regarding personality, behavior, and desires.

a. Anatomy

Initially, "sex" was defined narrowly to include only anatomy-based
discrimination. 44 In Sommers v. Budget Marketing, Inc.,45 the Eighth Circuit
restricted the definition of sex to cover only "biological fact" (i.e., external
morphology at birth) and thereby denied the sex discrimination claims of Sommers,
a non-operative male-to-female transsexual.4 6 Sommers was effectively asking the
court to recognize discrimination on the basis of her anatomical non-conformity.
She refused to conform with her male anatomy and instead behaved according to
her female anatomical identity. Although this type of discrimination was held
unactionable in Sommers, the Sixth Circuit allowed a male-to-female transsexual to
bring a transsexuality-based discrimination claim under Title VII in Smith v. City of
Salem. 47

b. Sexual Orientation, Personality, Behavior, and Desires

Courts have consistently refused to expand the definition of sex
discrimination to include sexual orientation discrimination under Title VII.48

43 42 U.S.C. § 2000e-2(a). Contributing to the definitional controversy is the almost complete
absence of legislative history about the word. In fact, the word "sex" was added to the list of protected
traits with hardly any debate the day before Title VII was approved by the House of Representatives.
Willingham v. Macon Tel. Publ'g Co., 507 F.2d 1084, 1090 (5th Cir. 1975).

44 See, e.g., DeSantis v. Pacific Tel. & Tel. Co., Inc., 608 F.2d 327 (9th Cir. 1979) (refusing to
recognize an effeminate homosexual male's claims of sex-based discrimination that resulted from his
failure to conform with sex stereotypes regarding personality/behavior and sexual orientation); see also
Sommers v. Budget Mktg., Inc., 667 F.2d 748 (8th Cir. 1982) (refusing to recognize a male-to-female
transsexual's claims of sex-based discrimination that resulted from his failure to conform with sex
stereotypes regarding personality/behavior).

45 Sommers, 667 F.2d at 748. The Seventh Circuit reached a similar decision in Ulane v. E.
Airlines, 742 F.2d 1081 (7th Cir. 1984).

46 Sommers, 667 F.2d at 749. The court found that Congress did not intend to protect transsexuals
and, in general, the term "sex" should not be expanded beyond its "traditional definition." Id. at 750.

47 Smith v. City of Salem, 369 F.3d 912 (6th Cir. 2004).
48 DeSantis, 608 F.2d at 327 (refusing to recognize sexual orientation discrimination as a form of

sex discrimination under Title VII, because Congress' intent in passing Title VII did not include
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However, in the 1989 decision of Price Waterhouse v. Hopkins,4 9 the Supreme
Court expanded the definition of "sex discrimination" under Title VII to include
discrimination because of an employee's failure to conform with sex stereotypes as
to personality, behavior, and desires. By expanding the definition of sex beyond
anatomy to personality, behavior, and desires, employment discrimination law
offers a more expansive definition of sex than either of the other areas reviewed.
The principles applied under Title VII should be considered in the other areas of
official documents and marriage law. Courts should begin to recognize that sex
assignment is complex and has implications far beyond anatomy.

c. The Potential of Law to Interrupt Culture

Our legal system recognizes and codifies the socially-constructed binary view
of sex and thereby allows for the perpetuation of sex stereotypes. The law
functions as a form of social discourse, sanctioning the two-sex social system and
discouraging biologically inherent diversity. From a legal perspective, the sex of
an infant is generally immutable once it is entered on the birth certificate, an act
generally accomplished within forty-eight hours of birth, even for intersex
infants. 50  As a form of social discourse, the legal definition of sex as a
male/female binary profoundly limits and normalizes identity, effectively
preventing many individuals from fully realizing their biologically determined,
non-congruent sex traits. The arguments set forth below rest upon the premise that
legal change can interrupt culture--i.e., changing the legal definition of sex could
affect the cultural construction of sex as a male/female binary, and thereby allow
expanded potential for individual self-determination.

III. INTERSEXUALITY

A. Recognizing Biological Diversity

As discussed above,5 1 incongruities among the six components of anatomy, 52

as well as among the five components of sex,5 3 create a tremendous amount of
inherent biological diversity. This section reviews the broad spectrum of biological
diversity, which includes (1) naturally sex-stereotyped individuals, (2) gender
variants, transgenders, and lesbian, gay, or bisexual ("LGB") individuals, (3)

prohibition of sexual orientation discrimination); see also Dillon v. Frank, 952 F.2d 403 (Table), 1992
WL 5436 (6th Cir. 1992).

49 Price Waterhouse v. Hopkins, 490 U.S. 228 (1989).
50 Dreger, supra note 8, at 27. This article will further discuss transsexuality and sex re-assignment

for an analysis of the potential to legally change one's sex.
51 See supra Part II.A.
52 The components of anatomy are: (1) chromosomal sex, (2) gonadal sex, (3) external

morphologic sex, (4) internal morphologic sex, (5) hormonal patterns, and (6) phenotype. See supra
Part II.A.2.

53 The components of sex are: (1) anatomy, (2) sexual orientation, (3) personality, (4) behavior, and
(5) desires. See supra Part II.A. 1.
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transsexuals, and (4) intersexuals. These groups are somewhat amorphous, and
may in some cases overlap.

1. Naturally Sex-Stereotyped Individuals

Naturally sex-stereotyped individuals have complete congruity among
anatomical components as well as among sex components. Their biological
predilections conform with socially-constructed stereotypes about their sex.
Although it is generally presumed that naturally sex-stereotyped individuals
comprise a majority of the population, the true size of the group is entirely
unknown. I argue that, in fact, the percentage of naturally sex-stereotyped
individuals may be quite small, while the percentage of socially-constructed sex-
stereotyped individuals may be quite large. The law has indisputably played a
large part in the social construction of sex-stereotyped individuals.

2. Gender Variants, Transgenders, and LGB Individuals

Gender variants, transgenders, and LGB individuals comprise three distinct
groups,54 but I address them together since their members all exhibit complete
congruity among anatomical components and nearly complete congruity among sex
components. Each group is characterized by the possession of one particular sex
component which is incongruent with the rest. Gender variants exhibit non-
congruent personality traits and are often referred to as "masculine women" or
"effeminate men." 55 Transgenders exhibit non-congruent behavioral traits, such as
cross-dressing, and are often labeled "transvestites." 56 LGB individuals exhibit
non-congruent sexual orientation.

3. Transsexuals

Transsexuals--like gender variants, transgenders, and LGB
individuals-exhibit complete congruity among anatomical components but
possess one particular sex component which is incongruent with the rest. For
transsexuals, however, it is the core component of anatomy which is non-
congruent. A transsexual's anatomy is diametrically opposed not only to the rest of
his or her sex components, but also to his or her anatomical identity.57 Indeed,
transsexuals characterize "their experience as being 'a person locked, trapped, or
imprisoned in the wrong body."' 58 Many transsexuals undergo sex-reassignment

54 See, e.g., Samantha J. Levy, Trans-Forming Notions of Equal Protection: The Gender-Identity
Class, 12 TEMP. POL. & Civ. RTS. L. REv. 141, 144-48 (2002).

55 Id. at 147.
56 Id. at 146-47.
57 Id. at 144-45; see also STEDMAN'S MEDICAL DICTIONARY 1841 (26th ed. 1995) (defining a

transsexual as a "person with the external genitalia and secondary sex characteristics of one sex, but
whose personal identification and psychosocial configuration is that of the opposite sex").

58 Levy, supra note 54, at 145 (quoting Terry S. Kogan, Transsexuals and Critical Gender Theory:
The Possibility of a Restroom Labeled "Other, "48 HASTINGS L.J. 1223, 1225 (1997)).
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surgery to bring their anatomy-or at least their external morphology-into
alignment with the rest of their sex components and with their anatomical identity.
A post-operative transsexual's external morphology becomes incongruent with
other anatomical components (e.g., a post-operative male-to-female transsexual
will have female external morphology and male chromosomes), but becomes
congruent with anatomical identity and the remaining sex components (e.g., post-
operative female external morphology correlates with female sexual orientation,
personality, behavior, and desires).

4. Intersexuals

Intersexuals exhibit incongruity among, or ambiguity within, anatomical
components. They may or may not have congruity among their sex components,
and the overall correlation between their anatomy and sexual identity is entirely
unclear. There are many types of intersexuality, including Klinefelter Syndrome,
Turner Syndrome, Swyer Syndrome, Persistent Mullerian Duct Syndrome,
Hermaphroditism, Androgen Insensitivity Syndrome, 5-Alpha-Reductase
Deficiency, Congenital Adrenal Hyperplasia, and Progestin-Induced Virilization. 59

Each form of intersexuality has unique characteristics and implications.

B. Attempts to Eradicate Biological Diversity

1. The Imposition of Male or Female Anatomy

Our society requires that every person be either male or female. 60 A 1969
treatise on the treatment of intersex infants emphasizes the stigma associated with
the ambiguity of intersexuality:

[The] normal functioning of sex is vital to the survival of our race, essential
to our full assimilation as individuals into society, and pervades every
aspect of our lives. To visualize individuals who properly belong neither to
one sex nor to the other is to imagine freaks, misfits, curiosities, rejected by
society and condemned to a solitary existence of neglect and frustration.
Few of these unfortunate people meet with tolerance and understanding
from their fellows and fewer still find even limited acceptance in a small
section of society: all are constantly confronted with reminders of their
unhappy situation. 6 1

The male/female binary is absolutely pervasive in Western thought, and our culture
has no third category to recognize intersex individuals as anything other than
deformed males or females.

59 For an excellent review of the various types of intersexuality, see generally Greenberg, supra
note 3.

60 Alice Domurat Dreger, A History of Intersexuality: From the Age of Gonads to the Age of
Consent, 9 J. CLIN. ETHics 345, 346 (1998) ("The possession of a [single] sex [as male or female] is a
necessity of our social order, for hermaphrodites as well as for normal subjects.").

61 Christopher J. Dewhurst & Ronald R. Gordon, THE INTERSEXUAL DISORDERS vii (1969).
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Alice Domurat Dreger has divided the history of sex assignment into two
general periods: the Age of Gonads and the Age of Surgery. 62 The Age of Gonads,
which began in the late nineteenth century and continued into the early twentieth
century, was characterized by the assignment of sex based solely on an individual's
gonads. Around 1915, a British surgeon ushered in the Age of Surgery with the
proposition that physicians should not only ascertain an individual's true sex based
on a variety of characteristics, but also surgically alter the individual's anatomy to
conform with his or her true sex. Dreger suggests that we are currently nearing the
end of the Age of Surgery and moving toward an Age of Consent, in which intersex
infants will not be surgically altered, but will instead be assigned a provisional sex
until they are old enough to self-determine and choose whether they want
normalizing surgery.

The Age of Gonads was, in a sense, the medical profession's response to the
controversial social events which were occurring in late nineteenth century Britain
and France. Social movements were actively resisting and challenging culturally-
constructed sex stereotypes.63  Women were lobbying for equal rights;
"homosexuals"--at the time, a newly named group---were becoming more visible
in society; and gynecologists were reporting increased instances of
hermaphroditism among their patients.64 All of these social conditions threatened
the established two-sex social system. The medical profession responded by
creating binary and absolute sex categories based on a gonadal definition of
sex-i.e., if an individual had ovarian gonads, she was female; if an individual had
testicular gonads, he was male.65 Gonadal sex therefore determined an individual's
anatomical sex as well as his or her sexual identity. Doctors presumed that there
was a biologically determined correlation between gonadal sex and the rest of an
individual's sexual identity.

As the Age of Surgery began circa 1915, doctors theorized that perhaps the
correlation between gonadal sex and sexual identity was not biologically
determined, but rather culturally constructed. 66 If the correlation were culturally
constructed, sexual identity could presumably be manipulated through genital
surgery. A child's sexual identity would develop consistently with whatever
external morphology was created. Dr. John Money, who performed research at
Johns Hopkins in the 1950s, theorized that: "(1) all children, intersexed and non-
intersexed, are psychosexually neutral at birth, and (2) you can therefore make
virtually any child either gender as long as you make the sexual anatomy
reasonably believable." 67 Money's theories were recently proven wrong,68 and the

62 See generally Dreger, supra note 60.

63 Id. at 345.
64 Id.
65 Id. at 345-46.
66 Id. at 349.
67 Dreger, supra note 60, at 349.

68 See John/Joan discussion infra Part III.C.
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new trend is toward a patient-centered approach, which would allow intersex
individuals to wait until they are old enough to decide whether they want surgery.69

C. Failure of Attempts to Eradicate Biological Diversity

Recent studies have revealed that the imposition of sex stereotypes in
correlation with surgically constructed anatomy has not been successful. This
refutes strong social constructionist theories, and proves that biology determines at
least some aspects of sexual identity.

1. The John/Joan Case Study70

The most famous case of an attempt to raise a child to adopt surgically-
altered external morphology was the case of John/Joan. John was born with
completely congruent male anatomy, but when he was eight months old his penis
was damaged and had to be amputated. 7 1  His parents consented to sex-
reassignment surgery and determined that they would raise John as a girl. 72 They
changed his name to "Joan" and kept his original sex a secret from everyone,
including him.7 3 "Joan" grew up under the occasional care of psychologist John
Money, 74 who reported to the medical community that the child was developing
normally as a girl.75 From Money's accounts, it appeared that "Joan" continued to
accept her female sex assignment, even through puberty when she was given
estrogen to stimulate proper female development. 76

The case of John/Joan was lauded as a tremendous success and was
instrumental in setting the standard of care among physicians with respect to the
proper treatment of intersex children.77 The case was accepted as proof that every
component of sex could be socially constructed-from anatomy to sexual
orientation, personality, behavior, and desires. The results of the John/Joan case
remained essentially unchallenged until 1997, when Milton Diamond, a professor
of anatomy and reproductive biology, 78 conducted a follow-up study and
subsequently published a paper revealing that "Joan" had definitively rejected the
female sex assignment at the age of fourteen and had lived the rest of his life as a
man.

69 Dreger, supra note 60, at 353-54.
70 See generally Hazel Glenn Beh & Milton Diamond, An Emerging Ethical and Medical Dilemma:

Should Physicians Perform Sex Assignment Surgery on Infants with Ambiguous Genitalia?, 7 MICH. J.
GENDER & L. 1 (2000); see also Kenneth Kipnis & Milton Diamond, Pediatric Ethics and the Surgical
Assignment of Sex, 9 J. OF CLINICAL ETHIcs 398 (1998).

71 Beh & Diamond, supra note 70, at 6.

72 Id. at 7.

73 Id. at 6.
74 Id. at 3 n.6.
75 Id. at 6-8.
76 Beh & Diamond, supra note 70, at 8.
77 Id. at 9.
78 Id. at 1.
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Diamond discovered, through conversations with John's family, that even as
a child "Joan" had consistently exhibited stereotypically male sex traits. She had
been a "'tomboyish"' girl and had insisted on standing while she urinated. 79 After
rejecting the female sex assignment and beginning life as a male, John underwent
mastectomies and phalloplasty and took male hormones.80 He eventually married a
woman, adopted three children, and lived as a man until his tragic suicide at the age
of 38.81

Recent studies also confirmed Diamond's conclusion that an individual's sex
cannot be entirely socially constructed. One new study, published in January 2004,
followed sixteen individuals born with overall male anatomy but without normal
penises. 82 Two were raised as males and currently continue to live as males. 83

The other fourteen were surgically altered and raised as females; of the fourteen,
eight have since declared themselves to be male.84

D. Legal Arguments Against Eradication of Biological Diversity

There are two major legal arguments against the performance of genital
normalizing surgery on intersex infants: (1) that performance of the surgeries
occurs without the informed consent of parents and (2) that performance of the
surgeries constitutes medical malpractice. The first argument is strong and very
persuasive, since it is virtually impossible to meet the requirements of informed
consent with regard to genital normalizing surgery. The second argument is less
persuasive because medical malpractice is generally judged by the medical
profession's own standards. Although practices are beginning to change with the
publication of the case studies discussed above, many doctors still consider genital
normalizing surgery to be standard and acceptable.

1. Lack of Informed Consent

There is considerable debate as to whether genital normalizing surgery
requires the informed consent of the infant's parents and, if it does, whether such
consent is ever possible. Informed consent is generally required before surgery
may be performed upon a patient, except in cases of emergency. 85 With respect to
minors, cases of emergency exist when medical action is "appropriate to protect the
'life or health of the child. ''8 6 The birth of an intersex infant has often been

79 Id. at 8.
80 Id. at 11.
81 Beh & Diamond, supra note 70, at 10; see David Reimer: The Boy Who Lived as a Girl, CBC

NEWS ONLINE, May 10, 2004, at http://www.cbc.ca/news/background/reimer/.
82 Randy Dotinga, Study: Genes May Trump Nurture with Intersex Kids, Gay.com UK & Ireland,

Jan. 23, 2004, at http://uk.gay.com/headlines/5706.
83 Id.
84 Id.
85 Ford, supra note 8, at 475 (citing Schloendorffv. Soc'y of N.Y. Hosp., 105 N.E. 92, 93 (1914)).
86 Id. at 476 (quoting Tania E. Wright, A Minor's Right to Consent to Medical Care, 25 How. L.J.

525,528 (1982)) (defining an "emergency").
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classified as an emergency. Strong evidence suggests, however, that this
classification is incorrect: (1) the presence of ambiguous external morphology
presents no immediate danger to the infant,87 and (2) many post-operative
intersexuals have stated that, had they been able to choose, they would have refused
the surgery. 88 Assuming that the birth of an intersex infant is not an emergency,
genital normalizing surgery is inappropriate without the informed consent of the
parents.

89

Informed consent generally requires that the decision-maker (1) be informed
about the proposed treatment as well as its alternatives, (2) give voluntary consent,
without undue influence by the doctor, and (3) be competent in fully understanding
the "nature, extent, and probable consequence of the conduct consented to." 90

When parents consent to experimental treatment---such as genital normalizing
surgery9 1 -on behalf of their minor children, they must meet not only the three
basic elements of informed consent but also the additional requirements that (4) the
treatment must impose no unreasonable harm, and (5) the treatment must be
beneficial to the child.

It is quite possible that, in many cases, none of the five elements legally
required for parental consent to genital normalizing surgery are met. Parents are
rarely fully informed about the nature of the surgery or presented with any viable
alternatives, which impedes their ability to make a voluntary decision. 9 2 Doctors
often fail to disclose the deleterious effects of the surgery, including the potential
loss of sexual sensation and sexual function, pain at sexual arousal, and/or
deformed genitals. 93 Additionally, recent statements from adult intersexuals reveal
that the surgery may be affirmatively harmful rather than beneficial. This is based
on the physical as well as psychological detriments that accompany the surgery.94

Because true informed consent of the parents is essentially impossible, a number of
scholars as well as doctors have begun to argue in favor of a moratorium on the
performance of genital normalizing surgeries on intersex infants. 95

87 Although rare cases exist in which surgery on an intersex infant is medically indicated, the
surgery is done for purely cosmetic reasons in the vast majority of cases.

88 Ford, supra note 8, at 475-76.
89 The doctrine of substituted judgment allows parents to give informed consent on behalf of their

minor children. Id. at 478.
90 Id. at 475 (quoting Lois A. Weithom, Children's Capacities in Legal Contexts, in CHILDREN,

MENTAL HEALTH, AND THE LAw 35-38 (N. Dickon Reppucci et al. eds., 1984), and citing
RESTATEMENT (SECOND) OF TORTS §§ 892B, 892D (1979)).

91 Although arguments might be made that genital normalizing surgery is not experimental
treatment, this article categorizes it as such based on the many publications questioning its scientific
basis and revealing the lack of empirical support for the practice. See, e.g., id. at 482-83.

92 Ford, supra note 8, at 486-87.
93 Id. at 483, 487-88.
94 Id. at 484 (discussing the crippling effect of incorrect sex assignment, which results in the

construction of external morphology that is diametrically opposed to the individual's sexual identity).
95 Id. at 488; see also Beh & Diamond, supra note 70, at 59-60.
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2. Medical Malpractice

Depending on the standard of care that is applied, the performance of genital
normalizing surgeries may constitute medical malpractice. Traditionally,
"professional custom" has been used to determine the standard of care in
malpractice cases. 96 Medical malpractice may exist when a doctor diverges from
professional custom. Under the traditional professional custom standard, genital
normalizing surgery does not constitute medical malpractice because it is
commonly accepted among physicians.

A few cases have departed from the "professional custom" standard and have
instead adopted a "reasonable care" standard. 97 In Helling v. Carey, for example,
the Washington Supreme Court held that the professional custom standard was
lower than "reasonable prudence required."98 There, the court held a doctor liable
for malpractice, even though his actions were in accord with professional custom.9 9

Application of the standard applied in Helling would allow for a holding that the
performance of genital normalizing surgery on intersex infants, although widely
accepted within the medical community, nevertheless constitutes medical
malpractice because it falls below the standard of reasonable care. 100 Just as the
treatment in Helling was insufficient to protect the patient from harm, genital
normalizing surgery causes affirmative harm to intersex individuals and should
therefore be prohibited.' 0 1

Both legal principles discussed--the lack of informed consent for genital
normalizing surgery and the medical malpractice inherent in genital normalizing
surgery-provide support for the proposition that a blanket moratorium should be
imposed on such surgery.

IV. AN ARGUMENT AGAINST SEX ASSIGNMENT

A. Legal Attempts to Make Sex Less Relevant

A review of American legal history reveals numerous attempts to make the
designation of sex less relevant or altogether irrelevant to the functioning of our
society. Under the Equal Protection Clause, intermediate scrutiny is applied to sex-
based distinctions. 10 2  An Equal Rights Amendment (ERA) to the Federal
Constitution, which would require the application of strict scrutiny to sex-based

96 Laura Hermer, Paradigms Revised. Intersex Children, Bioethics & The Law, 11 ANNALS

HEALTH L. 195, 215 (2002).
97 Id.

98 Id. at 215-16 (quoting Helling v. Carey, 519 P.2d 981, 983 (Wash. 1974), which held that
although ophthalmologists did not commonly perform glaucoma tests on young patients, this
professional custom constituted malpractice because it fell below the standard of reasonable care).

99 Id. at 216 (citing Helling, 519 P.2d at 982-83).
100 Diamond and others argue for application of this standard.
101 Affirmative harm is caused by "the potential loss of sexual sensation and sexual function, pain at

sexual arousal, and/or deformed genitals." See supra note 93 and accompanying text.
102 See Craig v. Boren, 429 U.S. 190 (1976).
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classifications, 10 3 was initially proposed in 1923104 and has been proposed many
times since then. 10 5 Although attempts to institute a Federal ERA have failed,
several states have enacted their own ERAs. 10 6 Additionally, as discussed above,
Title VII of the Civil Rights Act of 1964 prohibits discrimination "because
of... sex. ' 107 Based on these historical efforts to equalize the balance of power
between the sexes, it may be argued that public policy favors the eradication of sex-
based distinctions. I propose that the ultimate means of eradicating sex-based
distinctions is to end sex assignment.

B. Deconstructing the Binaries: Male/Female & Absolute/Ambiguous-
Resisting Normalization

1. The Classical Male/Female Binary

As discussed above, our society requires that every person be either male or
female.10 8 When an intersex infant is born, doctors implicitly accept that the infant
has a "true sex" of male or female. 10 9 Once the infant's true sex is discovered,
doctors perform genital normalizing surgery in order to bring the infant's external
morphology into alignment with his or her true sex. From external morphology
flows the designation of anatomical identity, and from anatomical identity flows
the sex-correlated imposition of sexual orientation, personality, behavior, and
desires. All of the anatomical components as well as all of the sex components
operate as binaries. Every component is viewed as either male or female, and
incongruities among the components are often socially suppressed. As Clifford
Geertz stated, "[Americans] apparently regard femaleness and maleness as
exhausting the natural categories in which persons can conceivably come: What
falls between is a darkness, an offense against reason."1 10

2. The Male/Female/Intersex Expansion

Not all societies subscribe to the male/female binary, however; some
societies recognize a legitimate third category. In the Dominican Republic, for
example, infants born with 5-Alpha-Reductase Deficiency syndrome-who have
ambiguous external morphology until they are approximately twelve years old-are
not labeled male or female, but are instead called guevedoce, which translates as

103 KATHARINE T. BARTLETr ET AL., GENDER & LAW 140 (1998).

104 Id. at 92.
105 Id. at 139-40.
106 Id. at 140.
107 See supra Part ll.B.3.

108 See supra note 61 and accompanying text.
109 See supra Part IIB.1; see also Carl Elliott, Why Can't We Go On As Three?, 28 HASTINGS

CENTER REP. 38 (1998).
110 Clifford Geertz, Common Sense as a Cultural System, in LOCAL KNOWLEDGE: FURTHER ESSAYS

IN INTERPRETIVE ANTHROPOLOGY 73, 85 (1983).

[Vol. 12:135



2005] THE SOCIAL CONSTRUCTION OF ANATOMICAL SEX 153

"penis at twelve."' 1 1 Among the Navajo tribes, intersex infants are also placed in a
third category called nadleeh. They are revered as individuals who "can do both
the work of a man and a woman."1 12

The addition of a legitimate third sex category to our own social
discourse-i.e., male, female, and intersex-would be a positive first step toward
deconstruction of the male/female binary. The transition from conceptualizing an
intersex child as having a "true sex" of either male or female to conceptualizing an
intersex child as intrinsically intersex can be analogized to the transition from an
epistemic to an ontological perspective on three-valued logic. 113 In the context of
three-valued logic, statements may have a truth value of "true," "false," or
"indeterminate." From an epistemic perspective, a statement which is labeled
"indeterminate" is actually either "true" or "false", but its truth value is presently
unknown. 114 From an ontological perspective, however, a statement which is
labeled "indeterminate" is neither intrinsically true nor false, but rather is
ontologically indeterminate. 115 An ontological indeterminate is not merely the
place-holder for an unknown truth value, but is instead a full-fledged third truth
value. Just as the ontological perspective on three-valued logic takes the truth
value "indeterminate" seriously in an ontological sense, so should we take the
intersex category seriously in an ontological sense, such that an intersex individual
is recognized not as a yet-to-be-determined male or female, but rather as
ontologically intersex.

Recognition of intersex as an ontologically distinct sex category would
liberate intersex individuals from the normalizing and constricting sex stereotypes
that are currently imposed upon them, and would simultaneously begin a larger
project of breaking down the sex stereotypes currently imposed upon males and
females. Allowing sexual incongruities to exist among intersex individuals would
presumably also assist in removing the stigma presently associated with other types
of sexual incongruities, including those of gender variants, transgenders, lesbian,
gay, bisexual, and transsexual individuals.

3. The Absolute/Ambiguous Binary

Once "intersex" has been added as a legitimate third sex category, a new
binary will no doubt emerge, privileging both males and females---the absolute
sexes--and marginalizing intersex individuals--the ambiguous sex. This binary,
too, will require inversion in order to achieve equality and to free males and
females from the normalizing sex stereotypes that bind them and limit their ability

I11 Elliott, supra note 109, at 36.
112 Id. at 37 (citing Willard W. Hill, The Status of the Hermaphrodite and Transvestite in Navajo

Culture, 37 AM. ANTHROPOLOGIST 273-79 (1935)).
113 See Ken Kress, Modern Jurisprudence, Postmodern Jurisprudence, and Truth, 95 MICH. L. REV.

1871, 1890-92 (1997) (book review).
114 Id.
115 Id.
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to fully self-determine. Inversion of the absolute/ambiguous binary could be
accomplished by showing that the group of ambiguous individuals is actually larger
than the group of naturally sex-stereotyped individuals. Recall the previous
discussion of naturally existing diversity, 116 and consider my proposal that the
percentage of naturally sex-stereotyped people may be miniscule. By collapsing
not only intersex individuals but all of the groups displaying sexual incongruities
into the "ambiguous" category, ambiguous individuals will become the majority.

Once ambiguous individuals are recognized as the majority, the
absolute/ambiguous hierarchy will be successfully inverted and destabilized,
rendering it unclear which group is privileged and which is marginalized. Group
membership will then be irrelevant.' 17 Ultimately, categorical sex distinctions will
disappear and the words "male," "female," and "intersex" will become obsolete.
Only then will individuals be able to self-determine according to their own
biological predilections, and only then will the uninhibited expression of diversity
be possible.

116 See supra Part 1I.A.
117 Legal change, in the form of eliminating sex assignment on official documents, can begin the

process. We are, however, still struggling to achieve substantive sex equality, and it may not be
advisable to entirely eliminate sex assignment prior to the achievement of greater sex equality. If sex
assignment were presently eliminated, many sex discrimination claims would potentially be hindered.
On the other hand, many presently sanctioned discriminatory practices would be similarly hindered.
The conditioning of marriage licenses upon the presence of two individuals of opposite sexes would, for
example, no longer be possible. The immediate elimination of sex assignment could, therefore, have
both negative and positive repercussions.
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