
SAME-SEX SEXUAL HARASSMENT:
CUTTING THE GORDIAN KNOT

COLLIN O'CONNOR UDELL*

Laws and institutions must go hand in hand with the progress of the
human mind.

-Thomas Jefferson'

I. INTRODUCTION

On December 16, 1996, a petition for certiorari was filed with
the U.S. Supreme Court in Oncale v. Sundowner Offshore Services,
Inc.2 Almost two years and three months later, the Court held that
same-sex sexual harassment is actionable under Title VII,3 finally
resolving the issue that has long confounded federal courts. In-
deed, until recently, district courts within the same circuit have an-
swered it differently, their decisions sometimes only weeks apart.4

* J.D., University of Connecticut School of Law, 1998; Editor-in-Chief, Connecticut
Law Review, 1997-98. This Article is dedicated to my mother, Mollie McCall Van Harlin-
gen, who taught me from an early age that anatomy is not destiny. Many thanks also to
Brian Udell, Robert Birmingham, andJeremy Paul for their influence and encouragement.
This Article does not purport to represent their views, and all errors that remain are my
own.

I THE QUOTABLE LAWYER 37 (David S. Shrager & Elizabeth Frost eds., 1986 (citing
LAURENCE J. PETER, PETER'S QUOTATIONS (1977) (quoting Thomas Jefferson))).

2 83 F.3d 118 (5th Cir. 1996), petition for cert. filed, 65 U.S.L.W. 3432 (U.S. Dec. 16,
1996) (No. 96-568), cert. granted, 117 S. Ct. 2430 (1997).

3 See Oncale v. Sundowner Offshore Serv., Inc., 118 S. Ct. 998, 1003 (1998). For the
text of Title VII, see infra text accompanying note 18.

4 Compare, e.g., Miller v. Vesta, Inc., 946 F. Supp. 697 (E.D. Wis. 1996) (holding that
Title VII prohibits same-sex workplace harassment) with Torres v. Nat'l Precision Blanking,
943 F. Supp. 952 (N.D. IM. 1996) (deciding that same-sex sexual harassment is actionable)
(decided one month apart by district courts in the Seventh Circuit); Tanner v. Prima
Donna Resorts, Inc., 919 F. Supp. 351 (D. Nev. 1996) (deciding that same-sex sexual har-
assment is actionable under Title VII) with Ashworth v. Roundup Co., 897 F. Supp. 489
(W.D. Wash. 1995) (holding that same-sex sexual harassment is not actionable under Title
VII) (district courts in the Ninth Circuit); McCoy v. Macon Water Auth., 966 F. Supp. 1209
(M.D. Ga. 1997) (holding that same-sex sexual harassment is actionable under Title VII)
with Marciano v. Kash n' Karry Foodstores, No. 94-1657CIV-T-17A, 1996 WL 420879 (M.D.
Fla. July 1, 1996) (holding that same-sex workplace harassment is not actionable under
Title VII) and Martin v. Norfolk S. Ry. Co., 926 F. Supp. 1044 (N.D. Ala. 1996) and Fredette
v. BVP Management Assoc., 905 F. Supp. 1034 (M.D. Fla. 1995) (deciding that same-sex
sexual harassment is not actionable under Title VII) (district courts in the Eleventh Cir-
cuit). The Eleventh Circuit has recently resolved the dispute among its district courts,
holding that same-sex sexual harassment is actionable. See Fredette v. Management Assoc.,
112 F.3d 1503 (1lth Cir. 1997). Two months later, the Seventh Circuit followed suit. See
Doe v. City of Belleville, 119 F.3d 563 (7th Cir. 1997), cert. granted and judgment vacated, 118
S. Ct. 1183 (1998) (remanding to the Seventh Circuit for further consideration in light of
Oncale).
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Even those courts that agreed that same-sex harassment is actiona-
ble have employed widely varying rationales in reaching their con-
clusion. Although the circuit courts resisted entering the fray for
years, relegating the issue to footnotes and dicta,5 by 1996 a clear
circuit split had developed.6 While the Supreme Court in Oncale
has provided the answer to the ultimate question of whether same-
sex sexual harassment is actionable, its opinion is a paean to brevity
rather than clarity, leaving the lower courts with much analytical
work ahead. Part II of this Article will trace the development of
opposite-sex sexual harassment doctrine, and Part III will explore
the landscape of recent same-sex sexual harassment jurisprudence
prior to Oncale, with its conflicting paradigms and fatal flaws.7 Part
IV will dissect the Supreme Court's decision in Oncale, and Part V
will conclude by endorsing the decision. However, it will also urge
the lower courts to flesh out the Supreme Court's summary treat-
ment of the issue by embracing an approach to same-sex sexual
harassment that is most fully committed to gender neutrality as a
social vision.

5 See, e.g., Blueford v. Prunty, 108 F.3d 251, 255 (9th Cir. 1997); Pasqua v. Metro. Life
Ins. Co., 101 F.3d 514, 517 (7th Cir. 1996); McDonnell v. Cisneros, 84 F.3d 256, 260 (7th
Cir. 1996); Baskerville v. Culligan Int'l Co., 50 F.3d 428, 430 (7th Cir. 1995); Saulpaugh v.
Monroe Community Hosp., 4 F.3d 134, 148 (2d Cir. 1993) (Van Graafeiland, J., concur-
ring); Drinkwater v. Union Carbide Corp., 904 F.2d 853, 861 n.15 (3d Cir. 1990); Morgan
v. Massachusetts Gen. Hosp., 901 F.2d 186, 192 (1st Cir. 1990) (implying, by affirming
summary judgment for defendant on the merits, that it might uphold the cause of action
in another case); Bundy v. Jackson, 641 F.2d 934, 942 n.7 (D.C. Cir. 1981); Barnes v.
Costle, 561 F.2d 983, 990 n.55 (D.C. Cir. 1977).

6 Technically, this split existed as of January 1996, when the Fourth Circuit held that
same-sex sexual harassment was actionable, after the Fifth Circuit had held it was not ac-
tionable. Compare McWilliams v. Fairfax County Bd. of Supervisors, 72 F.3d 1191 (4th Cir.
1996), cert. denied, 117 S. Ct. 72 (1996) with Garcia v. Elf Atochem N. Am., 28 F.3d 446 (5th
Cir. 1994). Seven additional circuit court decisions with definitive holdings were released
since January 1996, indicating that the time was ripe for the Supreme Court's guidance.
See Doe v. City of Belleville, 119 F.3d 563 (7th Cir. 1997), cert. granted and judgment vacated,
118 S. Ct. 1183 (1998); Yeary v. Goodwill Indus.-Knoxville, Inc., 107 F.3d 443 (6th Cir.
1997); Wrightson v. Pizza Hut of Am., 99 F.3d 138 (4th Cir. 1996); Mayo v. Kiwest Corp., 94
F.3d 641 (4th Cir. 1996); Quick v. Donaldson Co., 90 F.3d 1372 (8th Cir. 1996); Oncale, 83
F.3d at 118, rev'd, 118 S. Ct. 998 (1998); Hopkins v. Baltimore Gas & Elec. Co., 77 F.3d 745
(4th Cir. 1996), cert. denied, 117 S. Ct. 70 (1996).

7 In this Article, I have made two policy decisions: the first is to focus on current cases,
since the jurisprudence in this area developed so rapidly, and the second is to de-empha-
size the quid pro quo/hostile work environment bifurcation and, instead, to treat same-sex
sexual harassment cases in a holistic fashion. As Carolyn Grose has noted, "[t]he distinc-
tion between quid pro quo and hostile work environment ... is interesting but not deter-
minative. The courts will decide the same way in both types of cases." Carolyn Grose,
Same-Sex Sexual Harassment: Subverting the Heterosexist Paradigm of Title VUI, 7 YALE J.L. &
FEMINISM 375, 393 n.84 (1995).
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II. SATIRE TAKEN SERIOUSLY: DEVELOPMENT OF SEXUAL
HARAssMENT DoCTRNE

A. Legislation

On February 8, 1964, Congressman Smith of Virginia rose to
propose an amendment to H.R. 7152 (the embryonic Title VII),
satirically decrying the omission of the word "sex" in a bill that pro-
scribed discrimination on the basis of race, color, religion, and na-
tional origin. Hoping to defeat the bill, he mockingly introduced a
letter written to him by a female constituent who asked that Con-
gress and President Johnson take "immediate steps" to correct the
"grave injustice" of spinsters outnumbering males, and to "protect
our spinster friends in their 'right' to a nice husband and family.""
He was quickly followed by Congressmen Celler, who stated: "I
usually have the last two words [in my house], and those words are,
'Yes, dear."'" Congressman Celler was at least more transparent in
his attempt to defeat the amendment, saying that "the French have
a phrase for it when they speak of women and men . . . 'vive la
difference.' I think the French are right."10

Joining in the levity," but with a different aim in mind, Con-
gresswoman Bolton rose in support of the amendment, chiding the
"enchanting gentleman, from the South [Congressman Smith],"
for calling women the minority group. 12 Congresswoman Bolton
then rose, also in support of the amendment, and addressed seri-
ously the concern that governed the remainder of the discussion:
"that white women will be last at the hiring gate."' 3 Congress-
woman St. George added her voice to the chorus:

[W]e would like to be given more opportunities. I can as-
sure you we can take them. I can assure you that we have fought
our way a long way since those days of the Revolution. We have
fought our way a long way even since the beginning of this cen-
tury. Why should women be denied equality of opportunity?

8 29 CONG. REc. 2577 (1964).
9 Id.

10 Id.
11 See id. at 2578 ("As long as there is a little levity here, let me repeat what I heard

some years ago, which runs as follows: 'Lives there a man with hide so tough/Who says two
sexes are not enough.'" (quoting Congressman Celler)).

12 Id.
13 Id. at 2579.

And if you do not add sex to this bill, I really do not believe there is a reason-
able person sitting here who does not by now understand perfectly that you are
going to have white men in one bracket, you are going to try to take colored
men and colored women and give them equal employment rights, and down at
the bottom of the list is going to be a white woman with no rights at all.
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Why should women be denied equal pay for equal work? That is
all we are asking.

We do not want special privileges. We do not need special
privilege. We outlast you-we outlive you-we nag you to
death.

So why should we want special privileges? I believe that we
can hold our own. We are entitled to this little crumb of equal-
ity. The addition of that little, terrifying word "s-e-x" will not
hurt this legislation in any way. In fact, it will improve it. It will
make it comprehensive. It will make it logical. It will make it
right.

1 4

The tide had turned. Three more women spoke in support of
adding "sex" to the bill, leading some to describe it as "ladies' after-
noon."' 5 The amendment passed in the House by a vote of 168 to
133.16 Congressman Smith must have been a bit chagrined.

OnJuly 2, 1964, Title VII was signed by PresidentJohnson and
went into effect one year later.1 7 The statute read, in pertinent
part:

§ 2000e-2. Unlawful employment practices.
(a) Employer practices.

It shall be an unlawful employment practice for an employer-
(1) to fail or refuse to hire or to discharge any individual, or
otherwise to discriminate against any individual with respect to
his compensation, terms, conditions, or privileges or employ-
ment, because of such individual's race, color, religion, sex, or
national origin... 18

B. Regulations

In 1980, the Equal Employment Opportunity Commission
(EEOC), charged with administering Title VII, promulgated the
following definition of sexual harassment in its Guidelines on Dis-
crimination Because of Sex:

§1604.11 Sexual Harassment.
(a) Harassment on the basis of sex is a violation of Sec.

703 of Title VII. Unwelcome sexual advances, requests for sex-

14 Id. at 2581.
15 Id. at 2582 (quoting Congressman May).
16 See id. at 2584. From there, the House bill went to the Senate for debate, skipping

referral to a Committee, where it was amended and passed (with no effect on the "sex"
language). It then returned to the House, again without referral to a Committee, where it
was accepted without further arhendment. See MARK A. PLAYER, EMPLOYMENT DIScRIMINA-
TION LAW 201-02 (student ed. 1988).

17 See PLAYER, supra note 16, at 202.
18 42 U.S.C.A. § 2000e-2(a) (West 1994).

[Vol. 4:409
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ual favors, and other verbal or physical conduct of a sexual na-
ture constitute sexual harassment when (1) submission to that
conduct is made either explicitly or implicitly a term or condi-
tion of an individual's employment, (2) submission to or rejec-
tion of such conduct by an individual is used as the basis for
employment decisions affecting such individual, or (3) such
conduct has the purpose or effect of unreasonably interfering
with an individual's work performance or creating an intimidat-
ing, hostile, or offensive working environment.

(b) In determining whether alleged conduct constitutes
sexual harassment, the Commission will look at the record as a
whole and at the totality of the circumstances, such as the na-
ture of the sexual advances and the context in which the alleged
incidents occurred. The determination of the legality of a par-
ticular action will be made from the facts, on a case by case
basis. 19

The following year, the EEOC addressed sexual harassment in
gender-neutral language in its Compliance Manual, requiring that
"(1) actionable discrimination be based on the victim's sex, or gen-
der, as opposed to the victim's sexual orientation; and that (2) the
harasser does not treat employees of the opposite sex (from the
victim) in the same way."2° It did not take long for the EEOC to
encounter its first same-sex sexual harassment case. On January
26, 1981, in a decision that was ahead of its time, the EEOC held
that homosexual advances by a male supervisor toward a male
plaintiff were a violation of Title VII under § 1604.11 of the Sexual
Harassment Guidelines.2 ' Eventually, it added the following exam-
ple to its Compliance Manual:

If a male supervisor of male and female employees makes unwel-
come sexual advances toward a male employee because the em-
ployee is male but does not make similar advances toward
female employees, then the male supervisor's conduct may con-
stitute sexual harassment since the disparate treatment is based
on the male employee's sex.2 2

19 29 C.F.R. § 1604.11 (1996).
20 EEOC Compl. Man. (BNA) § 615.2 (1981), quoted in Williams v. District of Columbia,

916 F. Supp. 1, 9 (D.D.C. 1996).
21 See EEOC Dec., No. 81-16, 1981 WL 40387 (Jan. 26, 1981). Plaintiff did not prevail,

however, since his allegations of sexual harassment could not be substantiated. See id. at
*2.

22 2 EEOC Compl. Man. (BNA) § 615.2(b) (3) (ex. 1) (June 1987), quoted in Williams,
916 F. Supp. at 9 n.8.

1998]
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C. Foundational Case Law

In 1982, the Eleventh Circuit decided Henson v. Dundee,23 set-
ting out the elements of a prima facie sexual harassment claim,
which have been widely adopted. The court distinguished between
quid pro quo sexual harassment (where an employer demands sex-
ual favors from an employee as a quid pro quo for job benefits) 24

and hostile working environment sexual harassment (where the
employee is subjected to a hostile or offensive environment
through a pattern of sexual harassment, regardless of any tangible
or pecuniary 'job detriment") .25 The elements of hostile work en-
vironment sexual harassment are as follows:

1. The employee belongs to a protected group....26
2. The employee was subject to unwelcome sexual harass-

ment .... 27 [The opinion references the EEOC definition
in 29 C.F.R. § 1604.11(a).] 28 In order to constitute harass-
ment, the conduct must be unwelcome in the sense that the
employee did not solicit or incite it, and in the sense that
the employee... regarded the conduct as undesirable or
offensive... 29

3. The harassment complained of was based on sex.... [T]he
plaintiff must show that but for the fact of her sex, she
would not have been the object of harassment.... [T]here
may be cases in which a supervisor makes sexual overtures to
workers of both sexes or where the conduct complained of
is equally offensive to male and female workers.... In such
cases, the sexual harassment would not be based upon sex
because men and women are accorded like treatment....
[T]he plaintiff would have no remedy under Title VII.a0

4. The harassment complained of affected a "term, condition,
or privilege" of employment.... For sexual harassment to
state a claim under Title VII, it must be sufficiently pervasive
so as to alter the conditions of employment and create an
abusive working environment.... [This is] a question to be
determined with regard to the totality of the
circumstances .... 31

23 682 F.2d 897 (11th Cir. 1982).
24 See id. at 908.
25 Id. at 902.
26 Id. at 903.
27 Id.
28 See supra note 19 and accompanying text (setting forth the language of the

regulation).
29 Henson v. City of Dundee, 682 F.2d 897, 903 (11th Cir. 1982).
30 Id at 903-04.
31 Id at 904.

[Vol. 4:409
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5. Respondeat superior. 2

Henson listed the same elements as constituting a prima facie
case of quid pro quo sexual harassment, but substituted the follow-
ing language as element four: "The employee's reaction to harass-
ment complained of affected tangible aspects of the employee's
compensation, terms, conditions, or privileges of employment.""3

Four years later, the U.S. Supreme Court put its stamp of ap-
proval on hostile environment sexual harassment doctrine in Mer-
itor Savings Bank, FSB v. Vinson. 4 Citing the broad language of
Title VII, and noting that the EEOC guidelines, while not control-
ling, were a proper source of guidance, Justice Rehnquist held that
hostile environment sexual harassment constitutes a Title VII viola-
tion.3 5 He then reiterated Henson's threshold that, to be actiona-
ble, the harassment must be sufficiently pervasive and severe to
"alter the conditions of employment and create an abusive working
environment."36

In Harris v. Forklift Systems, Inc., 7 the Court reaffirmed the Mer-
itor articulation of hostile environment sexual harassment, holding
that, in order to be actionable, the environment need not be psy-
chologically injurious - only one that a reasonable person would
find hostile and abusive, and one that the target subjectively per-
ceives as abusive. Justice O'Connor stressed that such an inquiry
cannot be a "mathematically precise test"; 39 rather, it must be con-
ducted by looking at the totality of the circumstances.40

III. SAME-SEx SExuAL HARASSMENT JURISPRUDENCE

Prior to Oncale, six circuit courts had directly addressed
whether same-sex sexual harassment was actionable; of those, only
the Fifth Circuit had held that it was not.4 The Fourth, Sixth, Sev-
enth, Eighth, and Eleventh Circuits held that it was actionable, but
with very different supporting rationales and requirements.4 2 This
section will focus first on the Fifth Circuit's (minority) position,
and then will parse the differences between the rest of the Circuits

32 Id. at 905.
33 I1& at 909.
34 477 U.S. 57 (1986).
35 See i&. at 73.
36 Id at 67 (quoting Henson v. City of Dundee, 682 F.2d 897, 904 (11th Cir. 1982)).
37 510 U.S. 17 (1993).
38 See id- at 21-22.
39 Id at 22.
40 See id. at 22-23.
41 See supra note 6 and accompanying text (discussing the position of the Fifth Circuit).
42 See supra notes 4-6 and accompanying text (discussing the positions of those Circuits

that have held that same-sex sexual harassment is actionable).

1998]
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and lower courts that upheld the viability of same-sex sexual harass-
ment claims.

A. The Power Paradigm: Denying Same-Sex Plaintiffs a Cause
of Action

Any discussion of sexual harassment and, in particular, the
power paradigm, must begin with Catharine MacKinnon. As wo-
men surged into the workforce in the 1970s and the women's
movement blossomed, complaints of sexual harassment began to
surface.43 MacKinnon believed that tort and contract causes of ac-
tion were inadequate methods of redressing the problem,44 and in
her seminal work, Sexual Harassment of Working Women,45 she con-
structed the framework for the sexual harassment cause of action.46

In essence, MacKinnon's conception of sexual harassment
turned on a definition of women as members of an oppressed and
relatively powerless group.47 She defined sexual harassment as

43 See Ellen R. Peirce, Reconciling Sexual Harassment Sanctions and Free Speech Rights in the
Workplace, 4 VA. J. Soc. POL'Y & L. 127, 145 (1996).

[A]s women entered the workforce in droves during the 1970s, the [EEOC]
received more complaints of discriminatory practices in the workplace directed
against women. In 1976, the Washington D.C. federal district court recognized
that sexual advances directed at a woman by her supervisor, constituted an of-
fense covered by Title VII in the case of Williams v. Saxb

Id.
44 See Christine A. Littleton, Feminist Jurisprudence: The Difference Method Makes, 41 STAN.

L. REv. 751, 766 (1989).
[MacKinnon] rejected legal doctrines such as tort and contract, not because
they were technically unavailable, but because of 'the conceptual inadequacy of
traditional legal theories to the social reality of men's sexual treatment of wo-
men.' Applying preexisting doctrines, such as breach of contract or assault and
battery, might provide a legal avenue for some relief for some sexual harass-
ment victims. But this approach's inability to accommodate 'the entire config-
uration of facts that makes up the practice of sexual harassment' distorts
women's experience of harassment. In addition, squeezing sexual harassment
into existing categories, like breach of contract, would limit women to male
standards of behavior and expectation.

Id. (reviewing CATHARINE A. MACKINNON, FEMINSM UNMODIFIED (1987)).
45 CATHARINE MACKINNON, SExUAL HARASSMENT OF WORMNG WOMEN (1979) [hereinaf-

ter SExuAL HAssmrNT].
46 See Nancy Levit, Feminism for Men: Legal Ideology and the Construction of Maleness, 43

UCLA L. REv. 1037, 1051 n.60 (1996) ("Professor Catharine MacKinnon created the para-
digm for modem sexual harassment law... Her theoretical work prompted the EEOC to
acknowledge sexual harassment as sex discrimination in violation of Title VII.").

47 One commentator has criticized MacKinnon's model as "unduly limiting" and not
particularly useful in the context of hostile environment co-worker sexual harassment "un-
less one accepts the added, debatable, and more global assumption that males occupying
any position in the workplace enjoy more power than women." Ellen Frankel Paul, Sexual
Harassment as Sex Discrimination: A Defective Paradigm, 8 YALE L. & POL'y REv. 333, 335
(1990). Paul goes on to characterize MacKinnon's argument as "freighted with excess ide-
ological baggage" and takes exception to her portrayal of women as helpless victims, not-
ing that such caricatures "[do] little to bolster women's self-image or to inspire them to
breach male bastions." Id. at 348. I find myself in agreement with this notion and thus,
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"the unwanted imposition of sexual requirements in the context of
a relationship of unequal power. Central to the concept is the use
of power derived from one social sphere to lever benefits or im-
pose deprivations in another. '48 A draft of her book was circulated
widely in 1975 and was extremely influential,49 prompting the
EEOC to define sexual harassment as a form of gender
discrimination.50

Judge Ann C. Williams of the United States District Court,
Northern District of Illinois, probably had no idea in July of 1988
that the opinion she was drafting would be so controversial. In
Goluszek v. Smith,5 she was faced with a male Polish plaintiff com-
plaining that he had been sexually harassed by male coworkers. 2

Goluszek, who had never married and still lived at his mother's
home,53 blushed at little provocation, and was "abnormally sensi-
tive" to sexual comments. 4 The harassment included lewd com-
ments, threats to knock him off a ladder, showing him
photographs of nude women, accusing him of being gay or bisex-
ual, and poking him in the buttocks with a stick.55

Judge Williams, sua sponte, decided the case based on an argu-
ment that the defendant company never thought to make. She
employed MacKinnon's power paradigm, but without citing MacK-
innon, any legislative history, or any precedent.56 "The discrimina-
tion Congress was concerned about when it enacted Title VII is one
stemming from an imbalance of power and an abuse of that imbal-
ance by the powerful which results in discrimination against a dis-
crete and vulnerable group."5 7 Noting that almost all individuals
in the case were male, and reasoning that the harassment was not
the sort that created "an anti-male environment in the workplace,"
she granted the company's motion for summary judgment.58 She
buttressed her holding with a lone citation to a student note, writ-

with the exception of direct quotations, have substituted the word "target" for "victim"
throughout this Article.

48 SEXUAL HARASSMENT, supra note 45, at 1.
49 See Littleton, supra note 44, at 768 (discussing MacKinnon's revolutionary "inequality

approach" and its application by the D.C. Circuit in 1978).
50 See Levit, supra note 46, at 1051 n.60 ("Professor Catharine MacKinnon created the

paradigm for modem sexual harassment law." (citing Catharine MacKinnon, SExuAL HAR-
ASSMENT, of Working Women (1979)).

51 697 F. Supp. 1452 (N.D. I1. 1988).
52 See i& at 1453.
53 See id.
54 Id
55 See id. at 1454.
56 See id& at 1456.
57 Id.
58 Id

1998] 417
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ten in 1984,' 9 that was heavily influenced by MacKinnon. 60 The
note was also written two years before Meritor, the Supreme Court's
definitive case on sexual harassment.

Still, Goluszek was initially received well; the Fifth Circuit, in
particular, has used it as a fulcrum for its subsequent decisions. In
1994, Freddy Garcia brought a same-sex sexual harassment suit,
complaining that, on several occasions, his male supervisor had
grabbed Garcia's crotch area and "made sexual motions from be-
hind."6' In a markedly perfunctory analysis, the Fifth Circuit an-
nounced in three sentences that it would conform to an
unpublished Fifth Circuit opinion, and held that harassment by a
male supervisor against a male subordinate is not actionable under
Titie VII "even though the harassment has sexual overtones. ' 62 It
also cited Goluszek as support for its decision.63

The issue was next presented to the Fifth Circuit in the case
that would eventually be appealed to, and decided by, the Supreme
Court: Oncale v. Sundowner Offshore Services, Inc.4 Joseph Oncale
worked as a roustabout on an offshore rig.65 Mr. Oncale alleged
that he was restrained by two male perpetrators while one placed
his penis on Oncale's neck, and another time on his arm; he was
threatened with homosexual rape; and a bar of soap was forced
into his anus while he was restrained during a shower.66 The dis-
trict court, delicately avoiding any discussion of the facts, held that
it was "compelled" to follow Garcia,67 and declared that same-sex
harassment was not actionable under Title VII.68 The Fifth Circuit
almost apologetically affirmed, stating that it could not review the
case "on a clean slate" because it was bound by Garcia.69 It
continued,

59 See id. (citing Note, Sexual Harassment Claims of Abusive Work Environment Under Title
V!, 97 HArrv. L. Rxv. 1449, 1451-52 (1984)).

60 In fact, MacKinnon was cited in the first footnote. See Note, Sexual Harassment Claims
of Abusive Work Environment Under Title VI, supra note 59, at 1449 n.1. The theme is famil-
iar. "Sexual harassment is the exploitation of a powerful position to impose sexual de-
mands or pressures on an unwilling but less powerful person." Id. at 1451.

61 Garcia v. Elf Atochem N. Am., 28 F.3d 446, 448 (5th Cir. 1994).
62 Id. at 452.
63 See id. (citing Goluszek v. Smith, 697 F. Supp. 1452, 1456 (N.D. Ill. 1988)).
64 83 F.3d 118 (5th Cir. 1996), rev'd, 118 S. Ct. 998 (1998).
65 See Oncale v. Sundowner Offshore Serv., Inc., Civ. A. No. 94-1483, 1995 WL 133349,

at *1 (E.D. La. Mar. 24, 1995).
66 See Oncale, 83 F.3d at 118-19.
67 Oncale 1995 WL 133349, at *2.
68 See id.
69 Oncale, 83 F.3d at 119.

[Vol. 4:409
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Although our analysis in Garcia7° has been rejected by various
district courts, we cannot overrule a prior panel's decision. In
this Circuit, one panel may not overrule the decision, right or
wrong, of a prior panel in the absence of an intervening con-
trary or superseding decision by the Court en bane or the
Supreme Court 71

Conceding that the holding in Giddens was not "entirely clear," the
court still affirmed that Garcia was binding precedent.72

So, in essence, the Fifth Circuit's contemporary same-sex sex-
ual harassment jurisprudence was a house of cards. Serving as a
foundation were the "unclear" Giddens holding and Goluszek (sup-
ported only by a student note); these two were cited in a con-
clusory fashion by Garcia, which, in turn, was cited apologetically by
Oncale. One is reminded of Felix Cohen's description of a court's
empty reliance on stare decisis:

[B]elieving, with the Bellman, 3 that what it says three times
must be true. But this process of self-fertilization will scarcely
account for actual decisions. And one may suspect that a court
would not consistently hide behind a barrage of transcendental
nonsense if the grounds of its decisions were such as could be
presented without shame to the public. 74

To the Fifth Circuit's credit, one gets the sense from Oncale that
the court wanted the Supreme Court to step in and set things
aright. I reserve discussion of the Supreme Court's decision until
the surrounding terrain has been fully charted.

Several district court decisions from various circuits followed
the Oncale/Garcia/Goluszek approach, and a few bear mentioning.
One rather feisty opinion was penned in October of 1996 byJudge
Norgle of the Northern District of Illinois. In Torres v. National Pre-

70 One might ask, what analysis?
71 Oncale, 83 F.3d at 119.
72 Id at 119-20.

We read Garcids analysis of sexual harassment as binding precedent. After stat-
ing that Title VII does not recognize male-on-male claims, the Court explicitly
stated that summary judgment "was proper on this basis also." This language
suggests that the same-sex rationale for rejecting Garcia's claim is an alternative
holding, which we treat as stare decisis in this Circuit.

Id. at 120.
73 "Just the place for a Snark!" the Bellman cried, as he landed his crew with care;

Supporting each man on the top of the tide by a finger entwined in his hair.
"Just the place for a Snark! I have said it twice: that alone should encourage

the crew.
"Just the place for a Snark! I have said it thrice: what I tell you three times is

true."
L wis CARROLL, THE HUNMTNG OF THE SNARK (1875), quoted in Felix Cohen, Transcendental
Nonsense and the Functional Approach, 35 COLUM. L. Rxv. 809, 820 n.31 (1935).

74 Cohen, supra note 73, at 820.
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cision Blanking,7 5 Judge Norgle heard Jose Torres' allegations that
his co-worker engaged in "lewd and obscene homosexual acts, in-
cluding inserting his finger into Torres' rectum . .. and walking
around the plant floor holding his penis and asking male employ-
ees whether they wanted a piece of it."76 Since the Seventh Circuit
had not yet ruled,77 the court cited Goluszek and Garcia but, unlike
those cases, proceeded to flesh out its rationale for finding that
same-sex sexual harassment is not actionable. Judge Norgle inter-
preted the dearth of legislative history as signaling judicial con-
straint, rather than freedom.7" He referenced the EEOC
guidelines, noting that the court was not bound by them, and was
sharply critical of the EEOC.79 Casting Garcia and its progeny as
the "enlightened interpretation" of Title VII,80 he emphasized that
statutory interpretation is a matter for the court, not for ajury, and
as a threshold inquiry should be conducted prior to any assessment
of whether a prima facie case has been pled.8 '

Judge Norgle invoked Chief Judge Posner's dicta in Baskerville
v. Culligan Int'l Co.8 2 and flatly claimed to resolve the issue, albeit

75 943 F. Supp. 952 (N.D. Ill. 1996).
76 Id. (internal quotations omitted).
77 The Seventh Circuit subsequently held that same-sex sexual harassment is actiona-

ble. SeeDoe v. City of Belleville, 119 F.3d 563, 591 (7th Cir. 1997), cert. granted andjudgment
vacated, 118 S. Ct. 1183 (1998) (remanding to the Seventh Circuit for further consideration
in light of Oncale).

78 See Torres, 943 F. Supp. at 959 ("Nothing in Title VII directs the court to allow same-
gender sexual harassment claims, and to do so would be to move away from Congressional
intent.").

79 See id. at 956 n.7. Judge Norgle continued:
The court is mindful that the EEOC is a frequent litigator in federal courts, and
acknowledges that its view that same-gender sexual harassment violates Title
VII, the very law under which it initiates and litigates lawsuits, is self-serving.
Moreover, the court notes that the EEOC is also a frequent loser in litigation;
not all of its arguments prevail.

Id.
80 Id. at 958.
81 See id.

When determining whether plaintiffs state a claim for relief, courts allowing
same-gender sexual harassment actions jump directly into analyzing whether
those plaintiffs have pleaded the necessary elements of the traditional hostile
work environment sexual harassment test, usually leaving the ultimate resolu-
tion to the jury. They do not first consider the threshold inquiry of whether
Congress intended same-gender sexual harassment to be actionable under Ti-
tle VII. The approach used by these courts is erroneous in that it ignores the
forest for the trees. Regardless of whether the elements are successfully
pleaded, or successfully proven, there can be no federal claim for relief absent
legislative direction.

Id.
82 50 F.3d 428, 430 (7th Cir. 1995) ("Sexual harassment of women by men is the most

common kind, but we do not mean to exclude the possibility that sexual harassment of
men by women, or men by other men, or women by other women would not also be
actionable in appropriate cases.").



SAME-SEX SEXUAL HARASSMENT

by reaching the opposite conclusion from Posner.8 3 He com-
plained that same-sex sexual harassment would be impossible, as a
practical matter, to separate from sexual orientation harassment
(the latter is not actionable under Title VII).4 He accurately
targeted the shortcomings of two paradigms that favor same-sex
sexual harassment actions: the horseplay/foreplay distinction8 5

and the bisexual loophole8 6 and closed by hinting that perhaps his
opinion might provoke public and, eventually, legislative
reaction.87

Other district courts swallowed Goluszek/Garcia whole, adding
little reasoning to the conclusory holding that same-sex sexual har-
assment is not violative of Title VII. For example, in Ashworth v.
Roundup Co.,8 8 a district court in Washington stated simply that it
was "not persuaded by the findings of the district courts which have
ruled that the intention of Title VII is to apply to all forms of har-
assment regardless of the gender of the alleged harasser and vic-
tims."8 9 The Ashworth court noted that the facts at bar closely
resembled the Goluszek facts, announced its acceptance of the rea-
soning of Goluszek, and granted the defendant's motion for sum-
mary judgment.90

This approach, cryptic though it may be, was at least more co-
herent than the approach taken by the district court in Fredette v.
BVP Management Associates.9 Concluding that Title VII will not sup-
port a same-sex sexual harassment claim, the court reasoned that a
male employee faced with his male supervisor's sexual advances
has two choices. If he accepts the advances, no discrimination has

83 See Torres, 943 F. Supp. at 959 ("The issue raised, but not decided, by Judge Posner
... is resolved by this Opinion and Order. This court... does mean to exclude the
possibility that sexual harassment of men by other men, or women by other women, would
be actionable under Title VII.").

84 See id. at 960 ("[S]ame-gender sexual harassment, as opposed to typical discrimina-
tion, cannot be wholly separated from sexual orientation, preference, identification, and
affection. In order to allow same-gender sexual harassment actionability, federal courts
would be required to delve into the gytta of subjective psychological analysis in
litigation.").

85 See infra Part III.B.2.a.1 and accompanying text.
86 See infra Part III.B.2.a.2 and accompanying text.
87 See Torres, 943 F. Supp. at 961.

Congress may enact a law to protect males against sexual harassment by other
males. Congress may enact a law to protect females from harassment by other
females. Further, Congress may enact laws protecting all individuals, including
transsexuals, transvestites, and bisexuals against any and all workplace harass-
ment. But Title VII is not that law and cannot be amended by federal courts to
become that law.

Id.
88 897 F. Supp. 489 (W.D. Wash. 1995).
89 Id. at 494.
90 See id.
91 905 F. Supp. 1034 (M.D. Fla. 1995), rev'd, 112 F.3d 1503 (l1th Cir. 1997).
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occurred.9 2 If he refuses the advances, the ensuing threats and dis-
criminatory actions are not because he was a man, but because he
did not share the manager's sexual orientation. 3 By defining
same-sex sexual harassment as a form of sexual orientation discrim-
ination, which is not actionable, the court effectively insulated the
harasser from any liability under Tite VII. The words "double
bind" come to mind.94

In every instance, however, in which a district court denied the
viability of a same-sex sexual harassment claim in the absence of a
holding from the circuit court, other district courts within the cir-
cuit (in frequently more recent decisions) elected to allow such a
claim.95 In no instance did district courts within one circuit con-
sistently hold that such a claim was not actionable without a clear
directive from the circuit court. Only in the Fifth Circuit9 6 was
there a consistent line of cases denying same-sex sexual harassment
plaintiffs a cause of action. Elsewhere, the "course of advance...
[was] neither a straight line nor a curve. It [was] a series of dots
and dashes."97

B. Actionable Same-Sex Sexual Harassment: Dueling Visions

Prior to the Supreme Court's decision in Oncale, the trend in
the country was indisputably towards allowing same-sex sexual har-
assment claims.98 However, what courts defined as an actionable
claim varied widely, even within a circuit,99 leaving plaintiffs and
their attorneys at a loss to know which aspects of their case they
should highlight to any particularjudge. Courts generally ascribed
to one of three paradigms, each of which defined the parameters
of actionable same-sex sexual harassment rather disparately by fo-
cusing on different aspects of the claim: either (1) the perpetrator,

92 See id. at 1037.
93 See id. at 1037-38.
94 The district court's decision in Fredette was recently reversed by the Eleventh Circuit.

See Fredette v. BVP Management Assoc., 112 F.3d 1503 (11th Cir. 1997) (holding that
same-sex sexual harassment is actionable).

95 See supra notes 4-6 (reciting a list of district court cases that have held same-sex sexual
harassment actionable under Title VII).

96 See supra notes 61-74 and accompanying text (setting forth a line of Fifth Circuit
cases that does not allow same-sex sexual harassment claims under Title VII).

97 BENJAMIN N. CARDozo, THE PARADOXES OF LEGAL SCIENCE 26 (1928).
98 See, e.g., Sardinia v. Dellwood Foods, Inc., No. 94 Civ. 5484, 1995 WL 640502, at *3

(S.D.N.Y. Nov. 1, 1995) ("The dominant trend appears to be to "include [same-sex sexual
harassment cases] among Title VII's prohibitions."); King v. M.R. Brown, Inc., 911 F. Supp.
161, 167 (E.D. Pa. 1995) ("The trend is to permit such claims to proceed.").

99 Compare, e.g., Wehrle v. Office Depot, Inc., 954 F. Supp 234 (W.D. Okla. 1996) (using
a perpetrator-focused approach) withJohnson v. Community Nursing Serv., 932 F. Supp.
269 (D. Utah 1996) (employing a conduct-focused approach) and Chiapuzio v. BLT Oper-
ating Corp., 826 F. Supp. 1334 (D. Wyo. 1993) (utilizing a target-focused approach).

[Vol. 4:409
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(2) the conduct, or (3) the target.' 0 Each of these models will be
explored in some detail. First, however, we will examine the argu-
ments that most courts employed, despite their differences, in
holding that same-sex sexual harassment was actionable.

1. Widely Shared Arguments in Favor of Allowing Same-Sex
Sexual Harassment Suits

Most courts began by referencing the gender-neutral language
contained in Title VII: "to discriminate against any individual...
because of such individual's . . .sex. . . ."1" Gender-neutral lan-
guage in the premier sexual harassment cases was also heavily
cited, 10 2 particularly in Meritor: "[t] he phrase 'terms, conditions,
privileges of employment' evinces a congressional intent to strike
at the entire spectrum of disparate treatment of men and women

100 I have schematized the cases into three analytical categories: perpetrator-focused,
conduct-focused, and target-focused. These categories are my own creation. To the extent
that I have noted that courts or commentators adopt a particular approach, the reader
should be aware that they have not done so explicitly; rather, my claim is that their argu-
ments conform to these paradigms.

101 42 U.S.C. § 2000e-2 (a) (1) (West 1997). See, e.g., Yeary v. Goodwill Indus.-Knoxville,
Inc., 107 F.3d 443, 445 (6th Cir. 1997) ("Title VII... applies equally to men and women.");
Wrightson v. Pizza Hut of Am., Inc., 99 F.3d 138, 141 (4th Cir. 1996) ("[T)he statute obvi-
ously places no gender limitation whatsoever on the perpetrator or the target of the harass-
ment."); Miller v. Vesta, Inc., 946 F. Supp. 697, 702 (E.D. Wis. 1996) ("The language of
Title VII simply bars discrimination based on an employee's sex and does not speak to the
harasser's gender. It is not the courts' role to limit the protections Congress conferred by
selecting broad and general language."); Wiley v. Burger King, No. Civ. A. 96-4859, 1996
WL 648455, at *1 (E.D. Pa. Nov. 7, 1996) ("[N]othing in the statute or its sparse legislative
history indicates any intent to limit Title VI's protection to persons harassed by members
of the opposite gender."); Gerd v. United Parcel Serv., Inc., 934 F. Supp. 357, 361 (D. Colo.
1996) ("Neither Tide VII nor the interpretive guidelines refer to the sex of the offending
party or the sex of the victim."); Swage v. The Inn Philadelphia & Creative Remodeling,
Inc., No. Civ. A. 96-2380, 1996 WL 368316, at *2 (E.D. Pa. June 21, 1996) ("[T]here is
nothing in the statute that suggests Congress intended Tide VII's protections to apply only
to persons who are harassed by members of the opposite sex"); Williams v. District of Co-
lumbia, 916 F. Supp. 1, 7 (D.D.C. 1996) ("The text of this statute is gender neutral and
contains no suggestion that the sex of either gender is a prerequisite to maintaining a
claim under Title VII."); King v. M.R. Brown, Inc., 911 F. Supp. 161, 167 (E.D. Pa. 1995) .
("[N]othing in the text of the statute indicates that Title VII's protections extend only to
individuals who are harassed by members of the opposite sex.").

102 See, e.g., Hopkins v. Baltimore Gas & Elec. Co., 77 F.3d 745, 749 (4th Cir. 1996), cert.
denied, 117 S. Ct 70 (1996) ("[Elven though 'congressional discussion focused on the
needs of female members of the work force... [t] his does not create a 'negative inference'
limiting the scope of the Act to the specific problem that motivated its enactment.'" (quot-
ing Newport News Shipbuilding & Dry Dock Co. v. EEOC, 462 U.S. 669, 679 (1983)));
Miller, 946 F. Supp. at 702 ("The case law further indicates that Title VII is blind to the
gender of the harasser."); Williams, 916 F. Supp. at 7; Sardinia, 1995 WL 640502, at *5;
Raney v. District of Columbia, 892 F. Supp. 283, 287 (D.D.C. 1995) ("Speaking in gender-
neutral language, the opinion stated that 'when supervisor sexually harasses a subordinate
because of the subordinate's sex, that supervisor 'discriminates' on the basis of sex.'"
(quoting Meritor Sav. Bank, FSB v. Vinson, 477 U.S. 57, 64 (1986))).
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in employment"'' 3 and "a requirement that a man or woman run a
gauntlet of sexual abuse in return for the privilege of being al-
lowed to work and make a living can be as demeaning and discon-
certing as the harshest of racial epithets."0 4

The paucity of legislative history was read by these courts as a
license for freedom rather than constraint," 5 enabling them to
concentrate on their gender-neutral reading of the plain language
of the statute. 6 As one district courtjudge succinctly put it: "Had
Congress intended to insulate sexual harassers from liability as
long as those sexual harassers selected their victims carefully, not
only should Congress have spoken more clearly, it could have at

103 Meritor, 477 U.S. at 64 (quoting Los Angeles Dept. of Water & Power v. Manhart, 435
U.S. 702, 707 n.13 (1978)).

104 i& at 67 (quoting Henson v. Dundee, 682 F.2d 897, 902 (lth Cir. 1982)).
105 A different view was expressed by Justice Murnaghan in his Wrightson dissent:

The majority treats the absence of legislative history as a license to "legislate"
and impermissibly to rewrite Title VII to include claims never intended, nor
contemplated, by Congress.... The absence of legislative history to guide the
courts can be read in either of two ways. Either... [it] should be interpreted
as allowing for such claims. Or, Congress simply never fathomed that Title VII
would be used in the manner in which the majority today holds, and hence,
Congress, not the courts, should address, in the first instance, whether Title
VII's "sex" language should apply when a heterosexual male alleges that he was
harassed by a homosexual male.

Wightson, 99 F.3d at 145 (Murnaghan, J., dissenting); accord Torres v. Nat'l Precision
Blanking, 943 F. Supp. 952, 954 (N.D. Ill. 1996) (using congressional silence as constraint).
See generally Duncan Kennedy, Freedom and Constraint in Adjudication: A Critical Phenomenol-
ogj, 36 J. LEGAL EDuc. 518 (1986) (describing the process of judicial analysis and the pa-
rameters of judicial creativity).

106 See, e.g., Doe v. City of Belleville, 119 F.3d 563, 572 (7th Cir. 1997), cert. granted and
judgment vacated, 118 S. Ct. 1183 (1998) (remanding to the Seventh Circuit for further
consideration in light of Oncale) ("[T]he degree to which Congress was concerned with the
barriers to equality that women encounter in the workplace 'does not create a negative
inference limiting the scope of the Act to the specific problem that motivated its enact-
ment.'"); Miller, 946 F. Supp. at 705 ("[N]othing in the legislative history specifically ad-
dresses whether Congress did or did not intend to prohibit same sex discriminatory
conduct. Thus, courts that limit Title VII's protections, contrary to the statute's broad
language and case law, must guess at Congressional intent."); Wiley v. Burger King, No.
Civ. A. 96-4859, 1996 WL 648455, at *1 (E.D. Pa. Nov. 7, 1996) ("[N]othing in the ...
sparse legislative history indicates any intent to limit Title VII's protection to persons
harassed by members of the opposite gender."); Sardinia, 1995 WL 640502, at *5 ("[T] here
is little legislative history to support such a claim [that same sex harassment is not prohib-
ited]."); Swage v. The Inn Philadelphia & Creative Remodeling, Inc., No. Civ. A. 96-2380,
1996 WL 368316, at *2 (E.D. Pa. June 21, 1996) ("[T]here is no legislative history on the
meaning of 'sex discrimination.'"); Williams, 916 F. Supp. at 9 ("Absent compelling legisla-
tive history to the contrary, federal courts are obligated to apply statutes as written." (quot-
ing Mentor, 477 U.S. at 64)).

One amusing aspect of this dispute is that conservatives, who usually argue for strict
construction, find themselves urging readers to remember the purpose behind the legisla-
tion-helping women as opposed to homosexuals, whereas liberals, who are generally fond
of legislative purpose, find themselves arguing for a strict reading of the gender-neutral
text "because of sex." Karl Llewellyn's dueling canons of statutory construction are alive
and well. See KAuL LLWELLt-, THE COMMON LAw TRADrION: DECIDING APPEALS 521-35
(1960).
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least said something." °7 Courts favoring viability of same-sex sex-
ual harassment claims generally exhibited great deference to the
EEOC, 0 8 whose Compliance Manual explicitly recognized the
cause of action,10 9 in marked exception to the rather strident com-
ments in Torres." 0

Judge Luttig of the Fourth Circuit made a strong structural
argument for a plain reading of the statute in Wrightson v. Pizza Hut
of America."' While sympathizing with the fear of federal courts of
a flood of litigation should same-sex sexual harassment become ac-
tionable, he nonetheless issued a stern reminder to courts that
their role was:

limited to faithfully interpreting the statutes enacted by Con-
gress and signed into law by the President. And where Congress
has unmistakably provided a cause of action, as it has through
the plain language of Title VII, we are without authority in the
guise of interpretation to deny that such exists, whatever the
practical consequences. 112

It is worth noting that, visions of bursting floodgates notwithstand-
ing, any viable hostile environment cause of action would still have
to "be sufficiently severe or pervasive 'to alter the conditions of
[the victim's] employment and create an abusive working environ-

107 Williams, 916 F. Supp. at 9.
108 See, e.g., Yeary v. Goodwill Indus.-Knoxville, Inc., 107 F.3d 443, 446 (6th Cir. 1997)

("The EEOC Compliance Manual explicitly provides that same-sex sexual harassment is
actionable under Title VII."); Wrightson, 99 F.3d at 143 ("Although the EEOC's interpreta-
don of Title VII is not binding upon us, the Commission has long so interpreted this anti-
discrimination provision."); Hopkins v. Baltimore Gas & Elec. Co., 77 F.3d 745, 750 (4th
Cir. 1996), cert. denied, 117 S. Ct. 70 (1996) ("The EEOC Compliance Manual states that the
respective sexes of the harasser and the victim are irrelevant in determining whether Title
VII has been violated."); Morgan v. Massachusetts Gen. Hosp., 901 F.2d 186, 192 (1st Cir.
1990) ("In making the determination of whether there was conduct rising to the level of
actionable harassment, this Court will be guided, although not bound, by the guidelines
promulgated by the EEOC."); Miller, 946 F. Supp. at 703 ("The EEOC has determined that
it is irrelevant whether the harasser and victim are of the same or different genders.");
Gerd v. United Parcel Serv., 934 F. Supp. 357, 361 (D. Colo. 1996) ("The Supreme Court
referred to EEOC guidelines for the definition of sexual harassment." (citing Meritor Say.
Bank, FSB v. Vinson, 477 U.S. 57, 66 (1986)); Swage 1996 WL 368316, at *2 ("The EEOC
... unequivocally states that Title VII protects employees from same-sex discrimination.");
Williams, 916 F. Supp. at 9 (noting that the U.S. Supreme Court relied heavily on EEOC
guidelines in Meritor); Ladd v. Sertoma Handicapped Opportunity Program, Inc., 917 F.
Supp. 766, 767 (N.D. Okla. 1995); Sardinia, 1995 WL 640502, at *3; Raney v. District of
Columbia, 892 F. Supp. 283, 287 (D.D.C. 1995) ("As evidence of the validity of the EEOC's
position, several district courts have upheld a similar view of Title VII's prohibitions against
same-sex harassment.").

109 See supra notes 20-22 and accompanying text (setting forth the relevant language of
the EEOC's Compliance Manual).

110 See supra notes 79-81 and accompanying text.
111 See Wrightson, 99 F.3d at 144.
112 Id
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ment"'113 and actionable quid pro quo harassment would have to
affect "tangible aspects of the employee's compensation, terms,
conditions, or privileges of employment."'"14

Some courts were highly critical of the asymmetry that re-
sulted when heterosexual harassers were held liable for their con-
duct while homosexual harassers were immune from suit, because
same-sex sexual harassment was not actionable." 5 And almost
every court in the "actionable" camp took potshots at Goluszek,116

primarily because of its tenuous foundation, 117 because the viability
of reverse sexual harassment claims (women harassing men) emas-
culated the power paradigm,118 and because its anti-male or anti-

"13 Meritor Say. Bank, FSB v. Vinson, 477 U.S. 57, 67 (1986) (quoting Henson v. Dun-
dee, 682 F.2d 897, 904 (11th Cir. 1982)).
114 Henson, 682 F.2d at 909.
115 See, e.g., Miller v. Vesta, Inc., 946 F. Supp. 697, 705 (E.D. Wis. 1996) ("[T]his court is

convinced that the members of the 88th Congress would find it far more shocking that
some federal courts today interpret Title VII as condoning on-the-job homosexual and
other same sex harassment while prohibiting heterosexual harassment."); Wiley v. Burger
King, No. Civ. A. 96-4859, 1996 WL 648455, at *1 (E.D. Pa. Nov. 7, 1996) ("The failure to
recognize same-sex harassment would therefore produce the odd result that heterosexual
harassers and their employers would be subject to liability, while homosexual harassers and
their employers would be immune."); Swage v. The Inn Philadelphia & Creative Remodel-
ing, Inc., No. Civ. A. 96-2380, 1996 WL 368316, at *3 (E.D. Pa. June 21, 1996) ("[T]he
absolutist approach that same-sex harassment is never actionable would exempt workplace
sexual harassment from coverage so long as the harasser's object is of the same gender...
'exempt[ing] homosexuals from the very laws that govern the workplace conduct of heter-
osexuals.'" (internal citations omitted) (quoting Pritchett v. Sizeler Real Estate Manage-
ment Co., Inc., Civ. A. No. 93-2351, 1995 WL 241855 (E.D. La. April 25, 1995))).

116 One district court commented that "Goluszek has since developed into a favored tar-
get ofjurisprudential criticism, most of which makes sense." Ton v. Info. Resources, Inc.,
No. 95 C. 3565, 1996 WL 5322, at *7 (N.D. Ill. Jan. 3, 1996).

117 See, e.g., Miller, 946 F. Supp. at 704 ("[A]s numerous courts have pointed out, the
Goluszek court built its understanding of Congressional intent upon a foundation of quick-
sand."); Tanner v. Prima Donna Resorts, Inc. 919 F. Supp. 351, 354 (D. Nev. 1996)
("Notwithstanding the Goluszek court's sweeping statements regarding congressional in-
tent, its analysis is unsupported by any legislative history."); Williams v. District of Colum-
bia, 916 F. Supp. 1, 8-9 (D.D.C. 1996) ("Without citing to the statute or case law, or even to
the underlying congressional history of Title VII, the Goluszek court concluded that Con-
gress' concern in enacting Title VII was about abuses stemming from an imbalance of
power 'which results in discrimination against a discrete and vulnerable group.'" (quoting
Goluszek v. H.P. Smith, 697 F. Supp. 1452, 1456 (N.D. Ill. 1988))); Sardinia v. Dellwood
Foods, Inc., No. 94 Civ. 5484, 1995 WL 640502, at *4-5 (S.D.N.Y. Nov. 1, 1995) (describing
Goluszek as having a "hollow core").

118 See, e.g., Yeary v. Goodwill Indus.-Knoxville, Inc., 107 F.3d 443, 448 (6th Cir. 1997)
("[T] here is no serious question that the same scenario would be actionable in the ... case
where the aggressor is a female and the victim is a male."); Wiley, 1996 WL 648455, at *1
("[T]he recognition of reverse discrimination claims belie[s] the contention that Title VII
applle[s] only to cases involving an imbalance of power."); Williams, 916 F. Supp. at 9
(describing as "untenable" the allowing of reverse discrimination, but not same-sex sexual
harassment, cases to proceed); King v. M.R. Brown, Inc., 911 F. Supp. 161, 167 (E.D. Pa.
1995) ("The cognizability of reverse discrimination claims under Title VII belies [the con-
clusion that] the only sex discrimination Title VII endeavors to prevent is 'that stemming
from an imbalance of power.'... ").
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female environment requirement was resoundingly rejected by the
courts. 1 1 9

Several courts also invoked the support of major cases that
stand for the proposition that laws against discrimination are color-
blind, gender-blind, or age-blind, such as McDonald v. Santa Fe Trail
Trans. Co.'2 ° (Title VII's prohibition against racial discrimination is
"not limited to discrimination against members of any particular
race"), Griggs v. Duke Power Co.121 ("Discriminatory preference for
any group, majority or minority, is precisely and only what Con-
gress has proscribed"), Newport News Shipbuilding & Dry Dock Co. v.
EEOC122 ("l[T] he Supreme Court has interpreted [Tide VII's]
broad language to protect both men and women"), and O'Connor

119 In the most articulate critique of Goluszek available, Judge Preska wrote:
Subsequent decisions have used this novel language as the centerpiece of their
circular analysis of same-sex harassment claims under Title VII. Does an all-
male environment mean that it is also a "pro-male" environment? Is a work-
place "anti-female" only if all female employees suffer harassment? Or is it
enough if over half are harassed? In a workplace that is not "anti-male" or"anti-female," however that determination is made, cannot one man or woman
employee still be sexually discriminated against by a supervisor? I understand
Title VII to create an individual cause of action. Its prohibitions are not stayed
until a work environment has been poisoned for all the members of one gen-
der or the other.

Sardinia, 1995 WL 640502, at *5 n.5 (internal citations omitted); accord Quick v. Donaldson
Co., Inc., 90 F.3d 1372, 1378 (8th Cir. 1996) ("Protection under Title VII is not limited to
only disadvantaged or vulnerable groups. It extends to all employees and prohibits dispa-
rate treatment of an individual, man or woman, based on that person's sex. The district
court therefore erred in requiring [plaintiff] to show evidence of an anti-male or predomi-
nantly female work environment."); Miller, 946 F. Supp. at 705 ("Th[is] court rejects a line
of case law, including Goluszek, that requires a workplace biased against the plaintiff's gen-
der... [i.e, a] holding... that plaintiffs claim failed because he could not show an anti-
male environment."); Shermer v. Illinois Dept. of Transp., 937 F. Supp. 781, 784 (C.D. Ill.
1996) ("[T]he third approach (type of work environment) suffers from the... problem of
not addressing whether the work environment is hostile to the individual plaintiff, but
instead focuses on whether the environment is hostile to all workers of the plaintiffs sex.");
Johnson v. Community Nursing Serv., 932 F. Supp. 269, 273 (D. Utah 1996) ("This court
agrees with the position taken in Tanner, that Title VII does not require that the work
environment be hostile to all workers of the plaintiffs sex; it requires that the environment
be hostile to the plaintiff." (quoting Tanner, 919 F. Supp. at 354)); Tanner, 919 F. Supp. at
354 (describing the anti-male or anti-female work environment requirement as "an unwar-
ranted extension of the elements of proof set forth by the Supreme Court in Meritor....
Title VII creates an individual claim which is ripe before the work environment has been
poisoned for all workers of one sex or the other.").

In addition, one commentator has noted that the requirement is intrinsically defective
because (1) it is not in accord with the Supreme Court's or the EEOC's gender-neutral
statements regarding sexual harassment; (2) courts might ignore the fact that quid pro
quo sexual harassment does not necessarily happen in an anti-male or anti-female environ-
ment; (3) it would almost insure the defeat of most reverse discrimination claims; and (4)
it could permit extremely egregious conduct to proceed without recourse in the work-
place. See PamelaJ. Papish, Homosexual Harassment or Heterosexual Horseplay? The False Dichot-
omy of Same-Sex Sexual Harassment Law, 28 COLUM. HUM. RTs. L. REv. 201, 253-54 (1996).

120 427 U.S. 273, 278-79 (1976), quoted in Sardinia, 1995 WL 640502, at *5.
121 401 U.S. 424, 431 (1971), quoted in Sardinia, 1995 WL 640502, at *5.
122 462 U.S. 669, 676 (1983), cited in Yeary, 107 F.3d at 445 and Hopkins v. Baltimore Gas

& Elec. Co., 77 F.3d 745, 749 (4th Cir. 1996), cert. denied, 117 S. Ct. 70 (1996).
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v. Consolidated Coin Caterers Corporation123 (analogizing the Court's
expansive construction of "because of [an] individual's age" - not
meaning a particular age-to an expansive construction of "be-
cause of sex" - not meaning "a particular sex").124

Finally, as a policy matter, some courts pointed out that the
harms suffered by targets of same-sex sexual harassment are no less
severe than those suffered by opposite-sex sexual harassment
targets.125 Accordingly, both classes of plaintiffs should be af-
forded relief under the statute.

2. Where the Road Forks: "Because of Sex"
While the majority of courts before Oncale agreed, for the fore-

going reasons, that same-sex sexual harassment was actionable,
they were unable to agree as to what same-sex sexual harassment
actually was. Most courts agreed that the germinal words of the
statute are "discriminate against any individual ... because of...
sex."126

However, the ambiguity of the word "sex" engendered three
distinct concepts of same-sex sexual harassment doctrine, each
with a different point of focus: (1) the perpetrator, (2) the con-
duct at issue, and (3) the target. As Frederick Schauer wrote,
"[R] elatively precise language forestalls litigation with respect even
to matters of great moment, while relatively vague language en-
courages litigation, even as to matters that are comparatively triv-
ial."1 27 At first blush, the word "sex" may seem precise enough.
Read on.

a. Focus on the Perpetrator: Because of Sexual Attraction
Courts that preferred the perpetrator-focused paradigm read

"sex" as meaning "sexual attraction."'12  According to this view,
same-sex sexual harassment was not actionable unless sexual attrac-
tion was the motive behind the perpetrator's conduct.129 These
courts made much of the horseplay/foreplay distinction, holding

123 116 S. Ct 1307 (1996), cited in Doe v. City of Belleville, 119 F.3d 563, 567 (7th Cir.
1997), cert. granted and judgment vacated, 118 S. Ct. 1183 (1998) (remanding to the Seventh
Circuit for further consideration in light of Oncale) and Swage v. The Inn Philadelphia &
Creative Remodeling, Inc., No. Civ. A. 96-2380, 1996 WL 368316, at *3 n.3 (E.D. Pa. June
21, 1996).

124 Swage, 1996 WL 368316, at *3 n.3.
125 See, e.g., Williams v. District of Columbia, 916 F. Supp. 1, 9 (D.D.C. 1996); Sardinia,

1995 WL 640502, at *6.
126 42 U.S.C. § 2000e-2 (a) (1) (West 1997) (emphasis added).
127 Frederick Schauer, Easy Cases, 58 S. CAL. L. REv. 399, 404 (1985).
128 See infra notes 131-58 and accompanying text.
129 See id.
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that only the latter was actionable. Any harassment that was mere
"boys will be boys" horseplay, or was provoked by the target's prud-
ery, mental disability, or other vulnerability, was not actionable. 30

Prior to Oncale, the Fourth Circuit and the Sixth Circuit worked
exclusively within this paradigm. A smattering of district courts
from the Third and Tenth Circuits followed them, although other
district courts from those circuits did not.

(1) The Fourth Circuit

Of all the circuits that declared that same-sex sexual harass-
ment was actionable, the Fourth Circuit had the strictest standards
in place for would-be plaintiffs. In January of 1996, Mark McWil-
liams, a learning disabled auto mechanic with arrested cognitive
and emotional development, brought an action, claiming that his
coworkers, the "lube boys," had taunted him about sex, placed a
condom in his food, blindfolded him and forced him to his knees
while placing a finger in his mouth to simulate oral sex, placed a
broomstick to his anus, exposed their genitals to him, fondled him,
and offered him money for sex.13 ' The court held that a same-sex
sexual harassment claim would not lie where both the perpetrators
and the target were heterosexuals of the same sex.'3 2 It specifically
reserved the question whether a claim would be actionable if the
perpetrator was a homosexual.' 33 It indicated, however, that if it
were to hold that such a claim was actionable, "the fact of homo-
sexuality should be considered an essential element of the claim, to
be alleged and proved."'34 Reasoning that harassment because of
the target's prudery, shyness, or other vulnerability was not "be-
cause of sex," and that extension of the statute to such a case would
result in unmanageably broad protection, the court concluded that
"there perhaps 'ought to be a law against' such puerile and repul-
sive workplace behavior [where same-sex heterosexuals are in-
volved],... but... that Title VII is not that law."13 5

Two months later, the Fourth Circuit heard George Hopkins'
allegations against his male supervisor, which included inappropri-
ate sexual comments and jokes (e.g., saying "Ah, alone at last" while

130 See id.
131 See McWilliams v. Fairfax County Bd. of Supervisors, 72 F.3d 1191, 1193 (4th Cir.

1996), cert. denied, 117 S. Ct. 72 (1996).
132 See id at 1195.
133 See id. at 1195 n.4 ("Our holding does not, therefore, purport to rule out claims of

discrimination by adverse employment decisions involving only same-sex heterosexual
actors.").
'34 Id. at 1195 n.5.
135 Id. at 1196 (emphasis in the original).
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walking towards Hopkins in the urinal, looking through a magnify-
ing glass at Hopkins' crotch and asking, "Where is it?", and bump-
ing into Hopkins and saying, "You only do that so you can touch
me").136 The court strengthened its holding in McWilliams, stating
that a presumption in same-sex cases was that the harassment was
not "because of" the target's gender, and that in order to overcome
this presumption, the plaintiff must prove that the perpetrator ac-
ted out of sexual attraction to the target. 3 7 Such proof must be
stronger than "merely suggestive" conduct.13 8 It then held that
Hopkins did not allege conduct sufficient to establish a prima facie
case. 139

In August of 1996, Jerry Mayo's case was decided by the Fourth
Circuit, who heard allegations that Mr. Mayo's male supervisor sub-
jected him to sexually explicit and vulgar comments, told other
employees Mayo was homosexual, grabbed and fondled his but-
tocks and genitals, poked his anus with a wooden dowel, and kissed
him on the cheek. 4 ° The Fourth Circuit still declined to address
whether same-sex harassment was actionable; instead, it followed
McWilliams and upheld the district court's dismissal of the case
since both Mayo and his supervisor were males, and no claim was
made that either of them was homosexual or bisexual' 4 1

Finally, in Wrightson v. Pizza Hut of America, Inc.,42 the Fourth
Circuit unequivocally held that a same-sex sexual harassment claim
was actionable when the perpetrator was a homosexual. 43 Arthur
Wrightson, a sixteen-year-old boy, worked at Pizza Hut and alleged
that his supervisor pressured him to engage in homosexual sex, ran
his hands through his hair, massaged his shoulders, rubbed his
genitals, squeezed his buttocks, and pulled out his pants to look
down into them."4 Apparently this fact pattern, perhaps due to
the age of the target, galvanized the court into action.

(2) The Sixth Circuit
Only the Fourth Circuit explicitly held that, for a same-sex sex-

ual harassment case to be actionable, the plaintiff had to prove

136 Hopkins v. Baltimore Gas & Elec. Co., 77 F.3d 745, 747 (4th Cir. 1996), cert. denied,
117 S. Ct. 70 (1996).

137 See id- at 752-53.
138 Id.
139 See id at 754.
140 See Mayo v. Kiwest Corp., No. 95-2638, 1996 WL 460769, at *1 (4th Cir. 1996).
141 See i& at *3.
142 99 F.3d 138 (4th Cir. 1996).
143 See id. at 141.
144 See id at 140.
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that the perpetrator was homosexual or bisexual.'45 The Sixth Cir-
cuit agreed that "sex" means "sexual attraction," but it did not re-
quire proof that the perpetrator was gay.

In February of 1997, the Sixth Circuit addressed the allega-
tions of Terry Yeary, a male Goodwill cashier, who claimed that his
male coworker asked him out for a date, grabbed him, pinned him
against the wall and whispered obscene comments, and called him
at home to make obscene remarks. 146 The court found that the
coworker clearly found Yeary attractive, and that there was no evi-
dence that horseplay was a motive,147 and noted that, if the facts at
bar involved a male harassing a female or even a female harassing a
male in such a fashion, it would certainly be actionable. 4 Accord-
ingly, the court held that Yeary had stated an actionable claim;
however, it explicitly reserved the question whether, in the future,
it would require proof that the perpetrator is a homosexual. 49

(3) The Lower Courts
Two 1996 decisions by district courts in the Third Circuit

adopted the perpetrator-focused paradigm. The first, Swage v. The
Inn Philadelphia & Creative Remodeling, Inc.,5 ' involved a male
waiter whose male supervisor requested that he perform construc-
tion/remodeling services in his underwear, fondled and rubbed
him, demanded that he have sex with him, and commented about
his anatomy in a lewd manner.' 5 ' The court held that he had ade-
quately stated a claim and adopted Hopkins' "sex as sexual attrac-
tion" definition.'5 2 In a departure from Hopkins, however, it
declined to require that the plaintiff prove that the perpetrator was
a homosexual. 53

145 See supra Part IIm.B.2.a.1 (discussing the Fourth Circuit's holdings in McVWlliams, Hp-
kins, Mayo, and Wrightson).

146 SeeYeary v. Goodwill Indus.-Knoxville, Inc., 107 F.3d 443, 444 (6th Cir. 1997).
147 See id. at 448.
148 See id.
149 See id&

It is not necessary for this court to decide today whether same-sex sexual harass-
ment can be actionable only when the harasser is a homosexual; all that is nec-
essary for us to observe is that when a male sexually propositions another male
because of sexual attraction, there can be little question that the behavior is a
form of harassment that occurs because the propositioned male is a male -
that is, "because of his sex."

Id.
150 No. Civ. A. 96-2380, 1996 WL 368316 (E.D. Pa. June 21, 1996).
151 See id. at *1.
152 See id. at *3-4.
153 See id. at *4.

If proved at trial, [plaintiff's homosexuality] may conceivably be relevant to
whether plaintiff ultimately prevails, but the court will not find on a motion to
dismiss that plaintiff, where sexual orientation has not been established, will be

19981
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Shortly thereafter, the same district court addressed a claim
wherein James Ward, a mentally retarded male custodian with a
mild personality disorder and epilepsy, alleged that two male co-
workers banged his head against a wall, pushed him against a wall
and punched him in the chest and stomach, threatened him with a
pocket knife, overturned his custodial cart, and that one of them
exposed his genitals to Ward and solicited genital contact.15 4 Once
again citing Hopkins, the court required proof that the perpetrators
acted out of sexual attraction to Ward. 5 ' After finding that the
harassment was based not on sexual attraction, but on "horseplay"
of the type found in McWilliams, the court granted defendant's
motion for summary judgment.'56 Finally, an Oklahoma district
court, in Wehrle v. Office Depot, Inc.,157 also adopted the perpetrator-
focused approach, stating that "workplace horseplay, even with sex-
ual overtones, is not sufficient to invoke Title VII's protections

"158

(4) Critique

The perpetrator-focused approach has a number of weak-
nesses. First, the quest for motivation is always difficult, time-con-
suming, and expensive. The horseplay/foreplay distinction is a
spurious one, because much conduct may contain elements of
both. A heterosexist court may be willing to characterize much be-
havior as horseplay due to its discomfort with homosexuality. 159 In

unable to demonstrate that he was subject to quid pro quo or hostile environ-
ment harassment by a homosexual male supervisor "because of plaintiff's sex."

Id.
154 See Ward v. Ridley Sch. Dist., 940 F. Supp. 810, 811 (E.D. Pa. 1996).
155 See id. at 812-13 ("I reject the notion that when a man . . .uses sexually oriented

gestures and language, or engages in sexually perverse activity to harass another man, Title
VII automatically imposes liability.").

156 See id. at 814.
'57 954 F. Supp 234 (W.D. Okla. 1996) (involving the Title VII claim of a male employee

against his male supervisor, on the basis that his supervisor's lewd comments and touching
created a sexually hostile working environment).
158 I. at 236.
159 Professor Levit notes that, in their discomfort, courts may:

[M]inimize the facts and diminish any negative effects when men complain of
sexual harassment.... Rather than looking at the cumulative pattern of con-
duct, which courts consistently do in cross-gender sexual harassment cases,
[courts may view] the incidents separately, as isolated and trivial events. If this
methodological approach to the evidence is adopted ... it will be virtually
impossible for a plaintiff to meet the [Meritor test that the sexual harassment
must be "sufficiently severe or pervasive." Moreover, instead of viewing what
conduct was present, [a court may concentrate] on what forms of abuse were
not present in the factual circumstances.

Levit, supra note 46, at 1068-70.
Although Ellen DeGeneres may have come out as gay on "prime time" television, for

years Americans preferred to keep homosexuality invisible and pretend it didn't exist. The
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addition, characterizing inappropriate sexual behavior as "horse-
play" is akin to winking and saying, "Boys will be boys." It rein-
forces outdated gender roles160 and encourages behavior we would
rather not see at the workplace.

Further, defining sexual attraction as the point on which a
case turns is doctrinally problematic,' 6 ' because in a same-sex con-
text, it highlights the trait of sexual orientation, which is not ac-
tionable under Title VII. Requiring a court or jury to parse the
facts to determine whether conduct is motivated by sexual orienta-
tion discrimination (not actionable) or sexual attraction (actiona-
ble) is an approach that is demonstrably lacking in elegance 162 and
may well lead to inconsistent results.

The Fourth Circuit's approach, requiring plaintiffs to prove
that the perpetrator is homosexual, is rife with problems. 163 To
begin with, what constitutes adequate proof of defendant's sexual
preference? His affidavit? A parade of witnesses? Commentators
have pointed out that an unsavory asymmetry is created whereby a
homosexual perpetrator will be held liable (and a heterosexual
perpetrator - same target, same conduct-will not be), and a ho-
mosexual victim may be without remedy (if courts conflate the har-

fact that same-sex sexual harassment historically was never discussed, that federal courts
were reticent in accepting these cases, and that the relatively progressive Clinton Adminis-
tration has favored a "don't ask, don't tell" policy, is all evidence of this phenomenon.

160 Interpretations of Title VII, which prevent male plaintiffs from bringing same-sex
sexual harassment actions, perpetuate the message that tells men to suffer in silence. Ac-
cording to Professor Levit:

[T]he message is that. . . "real men" do not suffer. Courts reveal a general
unwillingness to believe that men could be offended by instances of sexual har-
assment. They trivialize men's complaints about vulgar and insulting com-
ments, and endorse employers' messages that men who complain about these
incidents in the workplace are providing appropriate grounds for their own
termination. This approach reinforces social stereotypes of men as tough, sex-
ually aggressive, and impervious to pain. Furthermore, it contributes to a cul-
tural climate in which men cannot express their humiliation, their sense of
invasion, or their emotional suffering.

Levit, supra note 46, at 1072.
161 See Shermer v. Illinois Dept. of Transp., 937 F. Supp. 781, 784 (C.D. Ill. 1996) ("The

first approach (sexual attraction) has the problem of relying on a trait - sexual orienta-
tion - that is not actionable under Title VII and making it the key to what a plaintiff must
prove.").

162 See, e.g., Fredette v. BVP Management Assoc., 905 F. Supp. 1034, 1037-38 (M.D. Fla.
1995), reu'd, 112 F.3d 1503 (11th Cir. 1997); see also supra notes 91-94 and accompanying
text.

163 "The law is supposed to look to acts, whether criminal or tortious, to determine
culpability and not to the individual characteristics of the perpetrators: that is precisely
what is meant by the rule of law." Paul, supra note 47, at 351 (discussing the insulation of
some workplace harassers under Title VII).
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assment claim with sexual orientation discrimination).' Critics
call it a recipe for gay-bashing. 165

A larger conceptual problem comes into play when one pins
the viability of a claim on sexual attraction. Title VII is supposed to
be about employment discrimination, that is, treating one group
worse than another. Sexual attraction has to do with treating (or at
least wanting to treat) someone in a particular group better than
the other. If one is wedded to making the attraction element piv-
otal, one might ask whether Title VII is the appropriate rubric for
sexual harassment at all. One commentator has characterized it as
"a jury-rigged arrangement.' 66

b. Focus on the Conduct: Because One Gender Was Treated
Differently Than the Other

The second conceptual framework courts have used to cap-
ture same-sex sexual harassment doctrine interprets "because of
sex" to mean that but for the individual's sex, the harassment
would not have occurred. 67 One way of measuring that is to ex-
amine whether the perpetrator treated member(s) of one gender
differently than he treated member(s) of the other gender. 6 It is
worth noting that the EEOC adopted this approach early on. The
second prong of the EEOC's definition of sexual harassment re-
quires that "the harasser does not treat employees of the opposite
sex (from the victim) the same way." '69 Before Oncale, both the

164 See, e.g., Papish, supra note 119, at 222 ("One of the ironies of Title VII jurisprudence
is that while Title VII is said to offer no relief to victims of discrimination based on their
sexuality, the statute can shield perpetrators of harassment based on their (purported)
sexuality."); Paul, supra note 47, at 351.

165 See, e.g., Grose, supra note 7, at 388.
As long as Title VII excludes homosexuality as a protected category any attempt
to use Title VII to regulate some same-sex interaction in the workplace will
send a dangerous mixed message: it is okay to make a workplace miserable for
a dyke or a faggot, or for someone who looks or acts like a dyke or a faggot, but
it is not okay to make a workplace miserable for a straight man or woman, or
for someone who looks or acts like a straight man or woman. That message is
unacceptable.

Id.
166 Paul, supra note 47, at 353. My own view is that Title VII is the appropriate remedial

vehicle for same-sex sexual harassment. "Discriminate" means "to distinguish, to observe
the difference between, to select from others." WEBSTER'S NEw TWEwIETH CENTURY Dic-
TIONARY 522 (2d ed. 1966). Sexual harassment is certainly a process of being selected from
others, whether based on sexual attraction or more hostile motivations.

167 See infra Part III.B.2.b.1 (discussing the Eighth Circuit's interpretation, as set forth in
Quick v. Donaldson Co., 90 F.3d 1372, 1374 (8th Cir. 1996).

168 See id.
169 EEOC Compl. Man. (BNA) § 615.2 (1981), quoted in Williams v. District of Columbia,

916 F. Supp. 1, 9 (1996).
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Eighth and the Eleventh Circuits aligned themselves with this
approach.

(1) The Eighth Circuit

In July of 1996, the Eighth Circuit addressed Phil Quick's
same-sex sexual harassment suit, wherein he alleged that his male
coworkers "bagged,"'' 0 physically assaulted and verbally taunted
him, and falsely labeled him a homosexual. 7 ' Mr. Quick esti-
mated that he was "bagged" around one hundred times, and one
assault left him with a bobbing sensation in his left testicle.17 2

The Eighth Circuit adopted a vision of same-sex sexual harass-
ment that was considerably broader than that adopted by the
Fourth and Sixth Circuits, holding that "[tihe harassment need
not be explicitly sexual in nature... nor have explicit sexual over-
tones... Since sexual harassment can occur in many forms, it may
be evidenced by acts of physical aggression or violence and inci-
dents of verbal abuse."'73 In so doing, the Eighth Circuit effectively
collapsed the horseplay/foreplay distinction, citing Meritor for the
proposition that the "gravamen of any sexual harassment claim is
that the alleged sexual advances were 'unwelcome.' " 4 So both
hostile and attraction-based behavior are covered under the con-
duct-focused approach, and heterosexual and homosexual perpe-
trators are held to the same standard.

After declaring that the motive behind same-sex sexual harass-
ment was not at issue, thus reinforcing its departure from the per-
petrator-focused approach, the court held that "evidence that
members of one sex were the primary targets of the harassment"
was sufficient to show that the discrimination was "because of
sex."1'- Because men were treated worse at the Donaldson plant
than women, the Eighth Circuit reversed the district court's grant-
ing of the company's motion for summary judgment.176

170 "Bagging" means the intentional grabbing and squeezing of [a man's] testicles.
Quick v. Donaldson Co., 90 F.Sd 1372, 1374 (8th Cir. 1996).
171 See id. at 1375.
172 See id.
173 Id at 1377.
174 Id at 1377-78 (quoting Meritor Sav. Bank, FSB v. Vinson, 477 U.S. 57, 68 (1986)).
175 Id at 1378.
176 See id. at 1380.
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(2) The Eleventh Circuit
In May of 1997, the Eleventh Circuit resolved the disagree-

ment between its district courts, 1 7 7 holding that same-sex sexual
harassment was actionable. 17  Robert Fredette, a waiter, was sexu-
ally harassed by Mr. Sunshine, his supervisor, who repeatedly pro-
positioned him and retaliated when those propositions were
rejected. 79 In the Eleventh Circuit's view, the "crucial inquiry [in
a same-sex sexual harassment case] is whether the harasser treats a
member or members of one sex differently from members of the
other sex."' The court's approach was more conservative than
that of the Eighth Circuit; it explicitly left the horseplay/foreplay
distinction for another day.' 8 ' Still, the rationale relied upon was
doctrinally anchored in the notion that a cause of action exists
where a plaintiff is "the victim of sexual advances to which mem-
bers of the opposite gender were not subjected,"' 82 placing the
Eleventh Circuit squarely in the conduct-focused camp.

(3) The Lower Courts
The District of Columbia district courts got a running start on

the conduct-focused paradigm, because in 1977 and 1981, the D.C.
Circuit Court of Appeals, without directly addressing the issue of
same-sex sexual harassment, included language in footnotes about
using the "but for" test to identify sexual harassment18 3 Accord-

177 See supra note 4 (setting forth the conflicting district court holdings in the Eleventh
Circuit).

178 See Fredette v. BVP Management Assoc., 112 F.3d 1503, 1510 (11th Cir. 1997).
179 See id. at 1504.
180 Id. at 1505.
181 See id. at 1507 ("Whether... heterosexual males' razzing and hazing of other males
- occurs 'because of sex' is a more difficult question.... Today, we need not decide that
more difficult question; we need only recognize that [it] is not implicated by the case
before us today.").

182 Id. at 1505.
183 In 1981, the D.C. Circuit noted:

We also rejected the argument that sexual harassment could not be gender
discrimination simply... because any homosexual supervisor could harass an
employee of the same gender. We noted that in each instance the question is
one of but-for causation: would the complaining employee have suffered the
harassment had he or she been of a different gender? ... Only by a reductio ad
absurdum could we imagine a case of harassment that is not sex discrimination
- where a bisexual supervisor harasses men and women alike.

Bundy v. Jackson, 641 F.2d 934, 942 n.7 (D.C. Cir. 1981) (involving the Title VII claim of a
female vocational rehabilitation specialist on the grounds that the male director's sexual
harassment of her created a hostile workplace environment). Four years earlier, the court
remarked:

It is no answer to say that a similar condition could be imposed ... upon a
subordinate of either gender by a homosexual superior of the same gender....
[T]he legal problem would be identical to that confronting us now [heterosex-
ual opposite sex sexual harassment].... In the case of the bisexual superior,
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ingly, in 1995, the District of Columbia district court held, citing
Bundy, that when a same-sex supervisor singles out member(s) of
one sex for harassment, the same-sex sexual harassment claim is
viable (i.e., the harassment would not have occurred "but for" the
fact that he was a man)184

In 1996, Germaine Williams brought an action claiming that
her female supervisor made comments about the size of her
breasts, asked her to go away with her, touched her breasts, rubbed
her breasts against Ms. Williams' back, and threatened her with ter-
mination if she did not comply with the supervisor's wishes. 8 ' The
District of Columbia district court quickly repudiated the perpetra-
tor-focused paradigm, stating that "the determinative question is
not the orientation of the harasser, but whether the sexual harass-
ment would have occurred but for the gender of the victim.' '1 86

Concluding that Ms. Williams would not have been sexually
harassed but for the fact she was a woman, the district court denied
defendant's motion to dismiss.18 7

A district court in Nevada heard Michael Tanner's allegations
that his male supervisor sexually harassed him while he worked as a
sports writer.' After noting that the "focus should be on the
harassing conduct itself, and whether the harassment is 'because of
sex,"' the court vehemently opposed any inquiry into the sexual
preference of the target.18 9 Departing markedly from the Fourth
Circuit's approach, the court stated that "the sexual preference of
the parties [including the perpetrator] is irrelevant to a Title VII
claim."190

Finally, in Utah, Melanie Ann Johnson brought a same-sex sex-
ual harassment suit alleging that her lesbian supervisor attempted
to begin a sexual relationship with her and expressed anger be-
cause she was dating a man (Johnson had recently ended a three-
month live-in lesbian affair that the supervisor knew about).191 Af-
ter her advances were rebuffed, the supervisor became increasingly

the insistence upon sexual favors would not constitute gender discrimination
because it would apply to male and female employees alike.

Barnes v. Costle, 561 F.2d 983, 990 n.55 (D.C. Cir. 1977) (involving the Title VII claim of a
female government employee on the basis that she was fired as a result of resisting her
male supervisor's sexual advances).

184 See Raney v. District of Columbia, 892 F. Supp. 283, 288 (D.D.C. 1995).
185 See Williams v. District of Columbia, 916 F. Supp. 1, 3 (D.D.C. 1996).
186 Id at 7 (emphasis added).
187 See id. at 10.
188 Tanner v. Prima Donna Resorts, Inc., 919 F. Supp. 351, 355 (D. Nev. 1996).
189 Id. at 355-56.
190 Id. at 356.
191 Johnson v. Community Nursing Ser,., 932 F. Supp. 269, 270 (D. Utah 1996).
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hostile, screamed and yelled at her, and told people that Johnson
had a "borderline personality disorder."'92 The court cited Tanner
for the proposition that actionable same-sex sexual harassment
need not be motivated by attraction, and that motivations could
also readily include power and control issues.' 93 It cautioned
courts not to use sexual orientation to "muddy the waters of gen-
der discrimination,"' 94 noting that even if sexual preference influ-
enced the sexual harassment, the "crucial inquiry is whether the
harasser treats a member (or members) of one sex differently from
members of the other sex." 95 Focusing on the conduct, rather
than on the perpetrator's motivations, the court held that Melanie
Ann Johnson had sufficiently presented a claim of same-sex sexual
harassment and denied defendants' motion for summary
judgment. 96

(4) Critique

One glaring flaw in the conduct-focused paradigm is the bisex-
ual loophole, colorfully described by Chief Judge Posner: "the
specter of the perfectly bisexual harasser - a number 3 on the
Kinsey Scale of sexual preference - who by definition is indiffer-
ent to the sex of his victims and so engages in sexual harassment
without discriminating on the basis of sex."' 97 Since the conduct-
focused paradigm turns on a comparison of the perpetrator's treat-
ment of member(s) of one sex versus another, a bisexual harasser
would be beyond the reach of Title VII's grasp.

The matter was discussed perhaps most fully in Ryczek v. Guest
Services, Inc.' The district court noted that the bisexual loophole
could be interpreted in two ways: a case would be nonactionable
when the supervisor (1) is bisexual or (2) has actually harassed

192 Id.
193 See i& at 273 n.8.
194 Id. at 273.
'95 Id. at 273-74.
196 Id. at 274. The district court's adoption of the conduct-focused paradigm is in some

tension with other district court decisions in the Tenth Circuit. Wehrle, for example, in a
decision rendered only one month after Johnson, based its analysis on the perpetrator-fo-
cused paradigm. See Wehrle v. Office Depot, Inc., 954 F. Supp. 234, 236 (1996); see also
supra notes 157-58 and accompanying text. In addition, another district court in the Tenth
Circuit adopted the target-focused paradigm in 1993. See Chiapuzio v. BLT Operating
Corp., 826 F. Supp. 1334, 1337-38 (D. Wyo. 1993), discussed infra notes 234-42 and accom-
panying text.

197 McDonnell v. Cisneros, 84 F.3d 256, 260 (7th Cir. 1996) (involving sexual harass-
ment and retaliation claims by male and female employees against their employer, based
on the employer's allegedly abusive investigation into an anonymous tip that the employ-
ees had engaged in job-related sexual misconduct).

198 877 F. Supp. 754 (D.D.C. 1995).
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members of both sexes, regardless of sexual orientation.199 Either
approach would "lead to bizarre results and some rather provoca-
tive trial testimony."20 0 The first version would appear to shift the
focus from conduct back to the perpetrator; this fits inelegantly
into the conduct-focused paradigm and effectively imports all the
inadequacies of the perpetrator-focused paradigm discussed above
(e.g., problems of proof,201 problems of sexual orientation,20 2 pol-
icy issues, etc.) .203 The second version is at least conduct-focused;
however, as Judge Posner pointed out, "[i] t would be exceedingly
perverse if a male worker could buy his supervisors and his com-
pany immunity from Title VII liability by taking care to harass sexu-
ally an occasional male worker, though his preferred targets were
female."204

The other obvious flaw in the conduct-focused approach is
that a same-sex sexual harassment plaintiff who is unlucky enough
to work in an all-male or all-female workplace will be left without a
remedy, because no basis of comparison will exist as to how the
perpetrator treated the two sexes - only one sex was present.2 5

c. Focus on the Target: Whether the Conduct Was Unwelcome

Until the summer of 1997, this last approach commanded the
adherence of a strikingly small minority of those courts that fa-
vored the viability of same-sex sexual harassment claims. The ad-

199 See id at 761 n.6.
200 Id
201 The Ryczek court remarked:

[T]he prospect of having litigants debate and juries determine the sexual ori-
entation of Title VII defendants is a rather unpleasant one. One can only spec-
ulate as to what would be legally sufficient to submit the issue of a supervisor's
bisexuality to the jury. Would the supervisor's sworn statement of his or her
bisexuality be adequate? Would the supervisor need to introduce affirmative
evidence of his liaisons with members of both sexes? Surely Congress did not
anticipate that the language of Title VII would eventually produce such
concerns.

Id. at 762.
202 See supra Part III.B.2.a.2 (describing the shortcomings of assigning sexual attraction a

pivotal role in the analysis).
203 See supra Part III.B.2.a.4 and accompanying text (highlighting multiple policy

problems embedded in the perpetrator-focused approach).
204 McDonnell v. Cisneros, 84 F.3d 256, 260 (7th Cir. 1996). See Ryczek, 877 F. Supp. at

762 ("This would appear to produce an anomalous result: a victim of sexual harassment
... would have a Title VII remedy in all situations except those in which the victim is

harassed by a particularly unspeakable cad who harasses both men and women."). One
commentator has noted that the net result of the bisexual loophole is "a bizarre and awk-
ward jurisprudence that rewards the 'worst' harassers with immunity." Papish, supra note
119, at 222.

205 See Shermer v. Illinois Dept. of Transp., 937 F. Supp. 781, 784 (1996) (explaining
that, because plaintiff worked in an all-male environment, he could not prove that he was
treated differently from women).



CARDOZO WOMEN'S LAW JOURNAL

vent of the Seventh Circuit's comprehensive opinion in Doe v. City
of Bellevill 06 was a welcome sign that change was afoot. The Sev-
enth Circuit and other courts that endorsed this paradigm were
able to detach themselves from the inquiry into causation (i.e.,
what "because of sex" really means) .207 Taking a step back, they
moved the focus from the perpetrator and the conduct at issue to
the target. This approach reinvigorated the Supreme Court's in-
structions in Meitor and applied its priorities to the same-sex sexual
harassment context.

As a preliminary matter, the Supreme Court indicated in Mer-
itor that the initial threshold to be cleared by a same-sex sexual
harassment plaintiff is to show that the sexual harassment was "suf-
ficiently severe or pervasive 'to alter the conditions of [the victim's]
employment and create an abusive working environment."' 208 As-
suming that threshold is met, the Court then clearly identified
what the focal point should be in same sex sexual harassment
cases: "[t] he gravamen of any sexual harassment claim is that the
alleged sexual advances were 'unwelcome.' . . .The correct inquiry
is whether respondent by her conduct indicated that the alleged
sexual advances were unwelcome. 2 °9

(1) The Seventh Circuit

In July of 1997, the Seventh Circuit issued a rousing endorse-
ment of the target-focused approach.2 10 J. and H. Doe, sixteen-
year old twin brothers who took summer jobs cutting weeds and
grass in a municipal cemetery, were subjected to unremitting har-
assment by male coworkers. 21 ' H. suffered the brunt of the abuse,
which consisted of daily verbal sexual taunts, sexual threats by a
coworker who was a former marine (that the coworker would take
H. out to the woods and "get [him] up the ass"), and eventually a
physical incident (being backed up against a wall and having his
testicles grabbed in front of other coworkers) .212

Emphasizing that Title VII protects individuals, not classes, 213

the Seventh Circuit held that one might reasonably infer that H.

206 119 F.3d 563 (7th Cir. 1997), cert. granted and judgment vacated, 118 S. Ct. 1183 (1998)
(remanding to the Seventh Circuit for further consideration in light of Oncale).

207 See infra Part III.B.2.c.1-3.
208 Meritor Say. Bank, FSB v. Vinson, 477 U.S. 57, 67 (1986).
209 Id. at 68.
210 See Doe, 119 F.3d at 563.
211 See id. at 566.
212 Id. at 567.
213 See id. at 573 ("Put another way, Title VII protect[s] persons, not classes...
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Doe was harassed "because of' his gender.214 As the first circuit
court to employ a truly gender-neutral analysis of same-sex sexual
harassment, it noted that "[ilf H. were a woman, no court would
have any difficulty construing such abusive conduct as sexual har-
assment, ' 215 and that "the fact that H. is male changed the analysis
not at all. .. "216

The court then launched into a robust attack on the perpetra-
tor-focused paradigm, denigrating the importance of whether the
perpetrator was sexually attracted to the target,21 7 let alone what
the perpetrator's sexual preference might be.21 s Using heterosex-
ual sexual harassmentjurisprudence as a guide, the court collapsed
the horseplay/foreplay distinction, stressing that "men sexually
harass women in the workplace for reasons other than sexual de-
sire; but that does not detract... from the uniquely intrusive and
denigrating impact sexual harassment has upon the women who
experience it."2 9 Further, a male harasser of a female would never
be allowed to use the defense that he was gay or that he was not
sexually attracted to the target.220 Accordingly, "[tlhe happen-
stance that [the target] is instead male should not make for an
entirely different analysis, particularly for purposes of a statute that
forbids sex discrimination."22'

Without entirely discarding the conduct-focused approach,
the Seventh Circuit cabined its usefulness to incidents of "gender
harassment," that is, harassment that is not explicitly sexual in na-
ture but is visited upon men and women unequally. 222 For exam-
ple: a female working in a male-dominated, misogynistic
workplace might find her work sabotaged and her belongings sto-
len. She would not be able to show that the harassment was explic-
itly sexual in nature but could still bring a claim if she could show
"differential treatment of men and women, or an animus to her
own gender."223

214 See id. at 575.
215 Id. at 568.
216 Id.
217 See id. at 590-91 ("[A]s this case demonstrates .... men (can] be sexually harassed

without the harassers... acting out of sexual desire.").
218 See id. at 575 ("We have never made the viability of sexual harassment claims depen-

dent upon the sexual orientation of the harasser, and we are convinced that it would be
both unwise and improper to begin doing so.").

219 aeL at 590.
220 See id.
221 Id. at 575.
222 See id.
223 Id. at 576.
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In contrast, explicitly sexual harassment that suggests "a nexus
to the plaintiff's gender,"224 such as sexually derogatory language,
sexual assault, sexual propositions and innuendo, needs no such
proof of differential treatment. The content of the harassment
speaks for itself.2 25 Focusing on the target of the harassment, the
Seventh Circuit

doubt[ed] that it would have mattered for H. Doe to know,
when his testicles were in [the perpetrator's] grasp, that [the
perpetrator] was heterosexual or (as his deposition reveals) that
he lived with a woman... and thus that he may not have been
sexually interested in H. The experience was still humiliating in
a deeply personal way, as only sexual acts can be.2 26

In the court's view, explicitly sexual harassment should always
be actionable, regardless of the gender of the target or the sexual
proclivity of the harasser, 27 and regardless of whether both or only
gender is subjected to such treatment.228

After dispensing entirely with the perpetrator-focused ap-
proach and severely limiting the vitality of the conduct-focused ap-
proach, the Seventh Circuit turned its attention to the "bursting
floodgates" argument - that courts will be "deluged with com-
plaints stemming from horseplay."229  Noting that similar argu-
ments were made against heterosexual harassment claims in the
1970s, the court wryly declared that:

Here we are, twenty years later, and the sky has not fallen. We
are not, it turns out, incapable of distinguishing between the
occasional off-color joke, stray remark, or rebuffed proposition,
and a work environment that is rendered hostile by sever or per-
vasive harassment.... [W]e have been making that very distinc-
tion for years in the cases that female plaintiffs have brought.2 30

Shortly after Oncale was decided, the Supreme Court granted
the City of Belleville's petition for certiorari, vacating the judgment
and remanding the case to the Seventh Circuit for further consid-
eration in light of Oncale.23' It remains to be seen how the Seventh
Circuit will apply Oncale's cryptic guidance.

224 Id
225 See id. at 577.
226 Id. at 580.
227 See id- at 586 ("[W]e did not think it important whether or not the harasser sexually

desired the plaintiff or what his sexual orientation was.").
228 See i& at 578.
229 Id. at 591.
230 Id.
231 See Belleville v. Doe, 118 S. Ct. 1183 (1998).

442 [Vol. 4:409



SAME-SEX SEXUAL HARASSMENT

(2) The Ninth Circuit's Dicta
In 1994, the Ninth Circuit was also faced with a case wherein

defendant claimed as a defense that he had harassed both men
and women alike. 32 The court made no specific holding regard-
ing the viability of same-sex sexual harassment claims, but noted
that even if defendant "used sexual epithets equal in intensity and
in an equally degrading manner against male employees, he can-
not thereby 'cure' his conduct toward women."23 3 It then explicitly
left open the possibility that both male and female plaintiffs could
bring viable sexual harassment claims.234 The subtext of this dicta
implicitly embraced the notion that a target-focused approach was
best; that once a perpetrator has harmed an individual, he should
be held accountable to that individual, thereby denying him the
use of the bisexual loophole as a shield.

(3) The Lower Courts

One year earlier, a district court in Wyoming considered
Chiapuzio v. BLT Operating Corp.,235 a case wherein a husband and
wife both brought a sexual harassment suit against their male su-

236pervisor. 6 The supervisor made incessant comments to both Dale
and Carla Chiapuzio, to the effect that the supervisor could "do a
better job of making love" to Carla than Dale could.23 7 Carla was
also subjected to a seemingly endless stream of sexually abusive re-
marks.2 8 The defendant attempted to utilize the bisexual loop-
hole, claiming that since the perpetrator harassed both genders,
there could be no discrimination. 39

District Judge Brimmer began by noting that the Supreme
Court in Meritor had abandoned a "but for," conduct-focused analy-
sis of sexual harassment and had "moved toward the view that gen-
der harassment occurs when unwelcome physical or verbal conduct
creates a hostile work environment."240 After calling into question
the foundation of the conduct-focused approach, he then focused
on its primary inadequacy - the bisexual loophole. Reasoning
that even where a harasser targets members of both genders, "each

232 See Steiner v. Showboat Operating Co., 25 F.3d 1459, 1462 (9th Cir. 1994).
233 I- at 1464.
234 See id.
235 826 F. Supp. 1334 (D. Wyo. 1993).
236 See id. at 1335.
237 Id.
238 See id.
239 See ido at 1336.
240 Chiapuzio v. BLT Operating Corp., 826 F. Supp. 1334, 1336 (D. Wyo. 1993) (empha-

sis added).
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individual who is being harassed is being treated badly because of
gender,"24 ' Judge Brimmer held that a perpetrator who harassed
both men and women would be liable under Title VII.242 In shift-
ing the focus from the conduct to the target, he had effectively
closed the bisexual loophole and followed the priorities set by
Meritor.

243

In November of 1996, Judge Stadtmueller of the district court
in the Eastern District of Wisconsin lent his support to the target-
focused approach. 24 4 In Miller v. Vesta, Inc, 245 he invoked Meritors
"gravamen" language, noting that it prescribes adopting the vic-
tim's perspective as to what conduct is unwelcome. 46 After explic-
itly rejecting the Fourth Circuit's perpetrator-focused paradigm
(whether the perpetrator's motive was sexual desire),247 he de-
clared that:

[T]he Supreme Court has specified the focus should be on
whether the sexual behavior was unwelcomed by the victim.
There is no call for courts to create presumptions or categories
not contemplated by the statute or the Supreme Court. To do
otherwise might unnecessarily restrict Title VII's protections....
[T]his court rejects any presumption that shifts the focus toward
the harasser's motivations.., and away from the effect on the
victim.248

He then collapsed the horseplay/foreplay distinction with little ef-
fort, holding that harassment without any element of sexual desire,
such as conduct motivated by dislike of the gender, was still
actionable.249

241 Id. at 1337 (emphasis added) (quotingJohnJ. Donahue, Review Essay: Advocacy Ver-
sus Analysis in Assessing Employment Discrimination Law, 44 STAN. L. Rxv. 1583, 1611 n.134
(1992)).

242 See id. at 1338.
243 See supra notes 208-09 and accompanying text (setting forth Merito?'s priorities and

instructions).
244 As another illustration of the unstable nature of same-sex sexual jurisprudence prior

to Oncale, note that Miller (decided in November 1996 and allowing same-sex sexual harass-
ment claims and adopting a target-focused approach) was decided only a month after
Torres (decided in October 1996 and holding that same-sex sexual harassment is not action-
able), and that both district courts are in the Seventh Circuit. See supra note 4 and accom-
panying text. As discussed earlier, the Seventh Circuit subsequently held that same-sex
sexual harassment is actionable and, in so doing, was clearly influenced by Judge
Stadtmueller's reasoning. See generally Doe v. City of Belleville, 119 F.3d 563 (7th Cir.
1997), cert. granted and judgment vacated, 118 S. Ct. 1183 (1998) (remanding to Seventh
Circuit for further consideration in light of Oncale).

245 946 F. Supp. 697 (E.D. Wis. 1996).
246 See id. at 702.
247 See id. at 705.
248 Id.
249 See id. at 705-06.
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Judge Stadtmueller also rejected the conduct-focused ap-
proach, criticizing the requirement that males and females be
harassed unequally,250 and reiterating that the central inquiry
should be whether the behavior was unwelcomed by the victim. 251

Noting that "Titie VII protects individuals, not classes," he pro-
vided for use of gender-focused harassment comparisons as evi-
dence that the individual suffered harassment, but emphasized
that it is not a requirement.2 52 Following the Chiapuzio court's ex-
ample, he sewed the bisexual loophole shut by holding that a per-
petrator who harassed both genders would "be liable for all of the
sexual harassment it perpetrates, because it is individuals, not
classes, who suffer discrimination. 25

(4) Critique

It seems dear that the target-focused approach is more con-
ceptually elegant - it follows priorities set by the Supreme Court
in Meritor, and it doses the bisexual loophole and collapses the
horseplay/foreplay distinctions - eradicating the two greatest
shortcomings of the other two paradigms.25 4 Why, then, did so few
courts elect to adopt it?

My own view is that, historically, federal courts were loath to
dabble in same-sex sexual harassment, preferring to avoid contro-
versy and to comply with societal norms that, until very recently,
have thrown the cloak of invisibility over homosexuality.25 5 When
courts finally faced the problem that would not go away, many of
them preferred to indulge in kneejerk, "follow the leader" reason-
ing rather than to step out on their own on such a controversial
issue. This left same-sex sexual harassment jurisprudence vulnera-
ble to flawed paradigms initially adopted by a court or two, but
which rapidly multiplied into two heavily utilized conceptual
frameworks, each with significant defects.

Additionally, a perpetrator-focused approach, despite its in-
herent asymmetry, resonates with societal myths such as the "preda-
tory homosexual" and thus appears, to some, to be readily

250 See id. at 705-06.
251 See id. at 706.
252 1&
255 RdL (emphasis added).
254 See supra notes 159-60, 198-205 and accompanying text (describing the bisexual loop-

hole and the horseplay/foreplay distinction).
255 See supra note 159 and accompanying text (discussing the traditional "invisibility" of

homosexuality and the fortification of historical gender roles).
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assimilable. 256 Notions underlying the target-focused approach are
not as societally ingrained as the notions underlying the perpetra-
tor-focused approach.2 57 A conduct-focused approach is suggested
by the EEOC Compliance Manual,258 and courts appear to have
appropriated the concept quickly, failing to fully consider its defi-
ciencies. Casting about for guidance in a hotly contested area, they
gratefully came across the EEOC Compliance Manual and seized
the opportunity to use deference as a shield against criticism.
While the Seventh Circuit may have been astute in preserving the
vitality of the conduct-focused approach for cases where the harass-
ment is not explicitly sexual - to prevent any kind of behavior
from being construed as sexual harassment 59 - the paradigm has
been vastly overused and remains inherently flawed. Judge
Stadtmueller may have had a better solution: allow such gender-
focused comparisons as evidence of sexual harassment but not as a
prerequisite to an action. Certainly, for those cases like Oncale
that involve explicitly sexual harassment (e.g., sexually derogatory
language, sexual threats, sexual assaults, sexual propositions and
innuendos), the target-focused approach is far more coherent.

Although the target-focused paradigm has escaped the atten-
tion of most courts, it has attracted attention from various com-
mentators. The most radical of these takes the primacy of the
individual to the extreme. Professor Paul advocates removing
same-sex sexual harassment cases from the framework of Title VII
and creating a new individual tort of sexual harassment.261 Pamela

256 One author attributes the Fourth Circuit's holding in Wrightson (concerning the 16-
year-old male plaintiff who was harassed by his male Pizza Hut supervisor) to the "common
myth" of the "predatory homosexual [who is] more likely than heterosexuals to sexually
molest children and teenagers." Papish, supra note 119, at 220. See also supra notes 142-4
and accompanying text.

257 Indeed, some have argued that, throughout the decades, Americans have been guilty
of blaming victims as a first response rather shouldering the burden of dealing with
deeper, more institutionally based societal problems. See, e.g., WILLIAM RYAN, BLAMING THE
VicrcM (rev. ed. 1976).

258 See supra notes 20-22 and accompanying text (setting forth the relevant provisions of
the EEOC Compliance Manual).

259 See Doe v. City of Belleville, 119 F.3d 563, 575-77 (7th Cir. 1997), cert. granted and
judgment vacated, 118 5. Ct. 1183 (1998) (remanding to Seventh Circuit for further consid-
eration in light of Oncale); see also supra notes 223-30 and accompanying text.

260 See Miller v. Vesta, Inc., 946 F. Supp. 697, 706 (E.D. Wis. 1996); see also supra notes
250-52 and accompanying text.

261 See Paul, supra note 47, at 364. She lists the following advantages of the new tort:
(1) it is theoretically consistent, always a good thing in itself; (2) it gets the
federal courts out of what is essentially a personal matter between individuals;
(3) it provides more compelling incentives to employers to both discourage
such conduct and discipline transgressors; (4) it places fault where fault truly
lies - with the perpetrator - rather than with the employer; (5) it discourages
frivolous suits and compensates more completely true victims of outrageous
conduct; (6) it signals to women, the usual victims of sexual harassment, that
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Papish, while supportive of the target-focused approach, believes
Professor Paul's solution is too extreme. She notes that a common
law tort simply does not send as strong a message to workers and
employers that sexual harassment is unacceptable, that federal leg-
islation has far greater rhetorical power.262

Papish criticizes federal courts' treatment of same-sex sexual
harassment claims, noting that their emphasis on causation (i.e.,
the conduct-focused approach) has led them to "largely ignore Ti-
tle VII's mandate for workplace safety," and that their reluctance to
permit claims against heterosexual perpetrators (i.e., the perpetra-
tor-focused approach) sends a "boys will be boys" message that not
only permits but encourages incidents of workplace harassment
and violence. 263 She concludes that only a target-focused approach
can resolve the current anomalies in same-sex sexual harassment
jurisprudence.26 4

Some suggest that, in general, decisions concerning antidis-
crimination law are shifting away from the power paradigm to a
focus on the individual, and offer as proof the actionability of re-
verse discrimination cases.265 In surveying the cases, it seems evi-
dent that courts are implicitly repudiating MacKinnon's power
paradigm when they repudiate Goluszek and its progeny. Whether
they will be motivated to move beyond the inherently flawed perpe-
trator-focused and conduct-focused paradigms remains to be seen.
The Supreme Court's decision in Oncale has left them room to do
SO.

IV. THE SuPREmE COURT'S DECISION IN ONALE: A BEGINNING

Justice Scalia penned the Court's unanimous decision in On-
cale v. Sundowner Offshore Services, Inc.266 While the Court's choice

they should take responsibility for their lives by bringing complaints to the at-
tention of their employers; (7) it names the offense appropriate as sexual har-
assment rather than as sex discrimination, an awkward appellation at best; and,
finally, (8) it handles like conduct alike regardless of its social setting.

Id. at 364-65; see also Mark McLaughlin Hager, Harassment as a Tort: Why Title VW Hostile
Environment Liability Should be Curtailed, 30 CoNN. L. REv. 375, 376 (1998) (arguing that
"[sexual] harassment should be met with tort suits against actual perpetrators, not discrimi-
nation suits against employers.").

262 See Papish, supra note 119, at 230.
263 Id. at 232.
264 See id. at 233-34.
265 See, e.g., Susan Silberman Blasi, The Adjudication of Same-Sex Sexual Harassment Claims

Under Title VI, 12 LAB. LAW. 291, 318-19 (1996) ("The focus of the antidiscrimination laws
has shifted from examining the institutional discrimination and power over the victim to
examining the effects of the harassment on one particular person.... Allowing 'reverse'
discrimination cases demonstrates the focus on the individual.").

266 118 S. Ct. 998 (1998).
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of author was counterintuitive, its decision was not: same-sex sex-
ual harassment is now actionable in the United States.2 67 Given the
circuits' trend towards holding that such claims are viable, the out-
come does not come as a surprise.268 It is nonetheless welcome.

The opinion is a study in brevity, if not clarity. A reader might
have assumed that the Court would endorse one of the three para-
digms discussed hereinabove; instead, Justice Scalia gave a nod to
each one. Perhaps part of the reason that the decision was unani-
mous is that, rather than endorse one view over another, its author
included something with which each member of the Court could
agree. Unfortunately, the constituent parts do not form an analyti-
cally cohesive whole, and the need for doctrinal clarification
persists.

Justice Scalia began by declining to elucidate the factual de-
tails of the case, asserting that "in the interest of both brevity and
dignity we shall describe them only generally. '269  He moved
quickly through the classic recitations of statutory text and relevant
precedents, announcing the Court's holding that same-sex sexual
harassment was actionable on the second page of the four-page
opinion.27 °

The third and fourth pages contain the sum of the Court's
analysis. After noting the "bewildering variety of stances" taken on
the issue by the courts below, the Court reasoned that it saw noth-
ing in either the statutory language or the Court's precedents to
preclude the viability of same-sex sexual harassment.271 So far, so
good.

Justice Scalia then began four paragraphs of hopscotch, focus-
ing first on conduct, then on the perpetrator, then on conduct,
then on the perpetrator, and finally, on the target. First, using the
conduct-focused approach, he identified the "critical issue1272 in
determining whether a person has been sexually harassed as
"whether members of one sex are exposed to disadvantageous
terms or conditions of employment to which members of the other
sex are not exposed. ' 273 He then began to discuss various methods
of adducing evidence, beginning with a focus on the perpetrator:
a "chain of inference ,"274 drawn from explicit or implicit proposals

267 See id. at 1003.
268 See supra note 98 and accompanying text.
269 Oncale, 118 S. Ct. at 1000.
270 See id. at 1001-02.
271 Id. at 1002.
272 Id.
273 Id. (quoting Harris v. Forklift Systems, Inc., 510 U.S. 17, 25 (1993)).
274 Id.
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of sexual activity and leading to the assumption that such proposals
would not be made to a member of the plaintiff's opposite sex,
"would be available to a plaintiff alleging same-sex harassment, if
there were credible evidence that the harasser was homosexual. 275

He returned to focusing on conduct: a same-sex sexual harass-
ment claim is actionable if plaintiff can show that it is motivated by
"general hostility to the presence of [one gender] in the work-
place ' 276 or if plaintiff offers "direct comparative evidence about
how the alleged harasser treated members of both sexes in a
mixed-sex workplace."277 In an effort to emphasize the importance
of the "severe and pervasive '278 standard to a claim's viability, Jus-
tice Scalia slipped into the perpetrator-focused paradigm again, en-
dorsing the standard as "sufficient to ensure that courts and juries
do not mistake ordinary socializing in the workplace - such as
male-on-male horseplay or intersexual flirtation - for discrimina-
tory "'conditions of employment.' ",279 While the "severe and perva-
sive" standard is indisputably the linchpin to a claim's viability,
Justice Scalia's use of male-on-male horseplay as an illustration im-
plicates inquiries into a perpetrator's motivations.

Finally, Justice Scalia instructed that the severity of the harass-
ment should be evaluated from the "perspective of a reasonable
person in the plaintiff's position, '2 ° noting that "l[c] ommon sense,
and an appropriate sensitivity to social context, will enable courts
and juries to distinguish between simple teasing or roughhousing
among members of the same sex, and conduct which a reasonable
person in the plaintiffs position would find severely hostile or abu-
sive. '"281 Use of the reasonable person standard in evaluating the
severity and pervasiveness of harassment is certainly part of the tar-
get-focused approach. However, Justice Scalia appears to be inter-
ested in the target's perspective not to ensure adequate protection
to plaintiffs; rather, his agenda is to prevent certain claims from sur-
viving (e.g., those claims that can be cast as horseplay rather than
foreplay). Thus, he cabins his consideration of the target's per-
spective to the "severe and pervasive" inquiry, abandoning Meitor's
instruction that "the correct inquiry is whether [the target] by her

275 Id.
276 Id.
277 Id.
278 Id. at 1003.
279 Id.
280 Id.
281 Id.
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conduct indicated that the alleged sexual advances were
unwelcome."282

All of this happens so rapidly and seamlessly that the cognitive
dissonance may initially escape us. The end result is a farrago of
incompatible theories, but the references are so glancing, the treat-
ment so abbreviated, and the final conclusion so right that one may
hesitate to dissect further. Yet, we have done so.

Let us note what the Oncale decision, in embracing portions of
each paradigm, has not done. In its invocation of the conduct-
focused approach, it has completely ignored the problem of the
bisexual loophole and of the single-gender workplace. Far from
resolving the problem of the horseplay/foreplay distinction, in its
endorsement of the perpetrator-focused approach, the Court has
encouraged perpetrators to cast their behavior as horseplay and
courts to focus on perpetrators' motivations."' Finally, relegating
a focus on the target to a minor role, with the objective of protect-
ing defendants rather than plaintiffs, the Court has turned the tar-
get-focused approach on its head.

The end result is a hybrid, which incorporated all the flaws of
the perpetrator-focused and conduct-focused paradigms - rather
like a child who has, sadly, inherited all his parents' worst features.
We are left trying to focus on everything at once - perpetrator,
conduct and target - a taxing and hardly realizable task. And yet
the outcome is sound and should be applauded. Perhaps the opin-
ion's cognitive deficits were the cost of unanimity.

Happily, the holding of Oncale is beyond reproach, and the
four paragraphs of analysis may be relegated to dicta. It will be up
to the circuits to recognize that they must abandon Justice Scalia's
smorgasbord approach - that they must choose among the para-
digms to provide same-sex sexual harassment jurisprudence with
intellectual coherence. If they are wise, they will carefully consider
adopting the target-focused approach.284

282 Meritor Say. Bank, FBS v. Vinson, 477 U.S. 57, 67 (1986).
283 See Oncale 118 S. Ct. at 1003. The Oncale court described the "severe and pervasive"

standard as
sufficient to ensure that courts andjuries do not mistake ordinary socializing in
the workplace - such as male-on-male horseplay ... for discriminatory "condi-
tions of employment." ... Common sense, and an appropriate sensitivity to
social context, will enable courts and juries to distinguish between simple teas-
ing or roughhousing among members of the same sex, and conduct which a
reasonable person in the plaintiffs position would find severely hostile or
abusive.

Id.
284 See supra Part III.B.2.c (examining the target-focused approach).
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V. CONCLUSION

The time is ripe, therefore, for same-sex sexual harassment
targets to receive the individual attention that was promised in Mer-
itor.215 Now that the Supreme Court has endorsed the viability of
same-sex sexual harassment claims, courts should decide such cases
by employing a target-focused approach, examining whether the
conduct was severe, pervasive, and unwelcome by the individual
plaintiff. Conduct-focused comparisons may be used as evidence
of sexual harassment but should be repudiated as any sort of "but
for" requirement. Courts should eschew perpetrator-focused in-
quiries into motivations or sexual orientation.

Given the facts in Oncale as presented by the Fifth Circuit
(threats of homosexual rape, forcing a bar of soap into plaintiff's
anus, restraining plaintiff while perpetrator's penis was placed on
his neck and arm) ,286 it appears likely that, on remand, plaintiff
Oncale would prevail under a target-focused analysis. Under a con-
duct-focused analysis, his chances would not be good (assuming, as
is likely, that no women were on the offshore rig for comparison
purposes, and that he cannot show that the perpetrators were gen-
erally hostile to the presence of men on the rig). Under a perpe-
trator-focused approach, he would probably not prevail, unless he
could muster proof, stronger than merely suggestive conduct, to
show that the conduct was not mere horseplay but that (1) the per-
petrators were homosexual or (2) the behavior was motivated by
sexual desire. There is nothing in either the Fifth Circuit or the
district court opinions to indicate that plaintiff is prepared to meet
either standard.

Surely the dismal prospects that exist for Mr. Oncale outside
of the target-focused paradigm illustrate the inherent inadequacies
of the other approaches. Holding all sexual harassers liable, pro-
vided their behavior reaches the "severe and pervasive" threshold
mandated by Meitor, may result in a temporary increase in sexual
harassment cases in the federal courts, but in the long run it will
chill sexually harassing conduct. Long-term gains, both in docket
control and in reduction of societal costs, outweigh short-term
debits.

In any event, it is no answer, surely, to say that targets of abuse
do not deserve protection because of administrative and efficiency

285 See supra note 209 and accompanying text (emphasizing Meitor's instruction that
"the gravamen of any sexual harassment claim is that the alleged sexual advances were
'unwelcome.'")

286 See Oncale v. Sundowner Offshore Serv., Inc., 83 F.3d 118, 118-19 (5th Cir. 1996),
rev'd, 118 S. Ct. 998 (1998).
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concerns. Consider our discomfort if we were today to deny causes
of action to targets of racism or battered wives. As our nation's
consciousness evolves, the visibility of meritorious causes increases,
causes built on wrongs that, perforce, must be redressed.

The privileging that occurs within a culture reflects the cul-
ture's social vision. 287 As the social vision shifts, the privileging evi-
denced in law shifts, and some resistance is inevitably part of the
process. Consider the text and subtext.

When the culture privileged discrimination over nondiscrimi-
nation, no Titie VII could exist. (Americans reserved their right to
discriminate.) Later, the silence of Title VII and legislative history
on sexual harassment evidenced privileging of other forms of dis-
crimination over sexual harassment. (If a woman was harassed,
didn't she ask for it somehow? Shouldn't she be flattered?)
Privileging of heterosexuality over homosexuality can be seen in
the rejection of a sexual orientation discrimination cause of action
under Title VII. (If they were harassed, didn't they ask for it some-
how? It's their fault for choosing to be gay.)

We can observe similar privileging in the Fifth Circuit's denial
of a same-sex sexual harassment cause of action (there is no such
thing), as well as in the perpetrator-focused paradigm (almost eve-
rybody is heterosexual, and so this was probably horseplay).
Privileging of unisexual sexual preference over bisexual sexual
preference is contained in the conduct-focused approach. (Do
bisexuals really exist? Do we need to bother thinking about them?)

Only the target-focused approach abandons privileging and,
in a gender-neutral fashion, concentrates on the individual. Those
courts that have adopted it have understood that "[b]y revealing
the opposition, and deconstructing it, we are brought to an en-
tirely different vision of moral and legal obligation. "288

As Derrida and Balkin have described, we are uncomfortable
allowing matters to exist in a relation of differance.289 We are used
to bimodal, one-up/one-down concepts, right/wrong, black/white.
Asking courts to abandon privileging in any context, let alone a

287 SeeJ. M. Balkin, Deconstructive Practice and Legal Theory, 96 YALE L.J. 743, 755 (1987)
("The law reflects social visions that involve privilegings of particular conceptions of
human nature. As we deconstruct legal principles, we deconstruct the ideology or world
view that informs them.").

288 Id. at 754.
289 See id. at 752 (defining "differance" as a term that describes two concepts, one of

which was previously privileged (vertically) over the other, but which now exist in a hori-
zontal relationship of mutual difference and dependence).
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controversial one, is a very tall order.290 Cognitive psychologists
tell us that, since time immemorial, we have thought in binary
terms and have used privileging as a method of survival.29' It ex-
plains, at least in part, why courts have been reticent to adopt the
target-focused approach to same-sex sexual harassment cases.

Each judge that has adopted the approach, however, has
"move[d] within contexts with the dignity of a context-tran-
scending agent, '29 2 that is, each understood that a plaintiff who has
suffered unwelcome, severe, pervasive sexual harassment is an in-
jured target who deserves the protection of Title VII, whether the
perpetrator was a male, female, or bisexual who was motivated by
desire, anger, or sick humor. The context changes; the injury re-
mains the same. Oncale represents a partial, yet important, step in
the journey of our jurisprudence towards true gender neutrality.

290 Balkin writes: "Deconstruction thus reveals the antinomal character of legal
thought, a characterization which is at first disturbing, but in the end is the best descrip-
tion of our actual experience in using legal concepts." Id. at 786.

291 See, e.g., Heiner Flohr, Biological Bases of Social Prudice, in THE SOCIOBIOLOGY OF ETH-

NOCENTRISM: EVOLUTIONARY DIMENSIONS OF XENOPHOBIA, DISCRIMINATION, RACISM, AND NA-
TIONALISM 190, 195 (Vernon Reynolds et al. eds., 1987) (exploring the origins of
prejudice).

292 Roberto Mangabeira Unger, The Critical Legal Studies Movement, 96 HARv. L. REV. 561,
651 (1983).
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