
JUVENILE JUSTICE WITH A FUTURE...
FOR JUVENILES

Johnny, a thirteen year old Spanish kid from the ghetto, grew
up in an area where crime was right and honesty was wrong. His
mother was a drug addict who sent him to steal in order to get
money to support her habit. His father, also a wealth of morality
and righteousness, was a pimp who came around to get money and
drugs and to show Johnny what he was "supposed" to do with wo-
men. Although Johnny attended school, his spare time was spent
doing odd jobs and stealing to make the rent for his parents. With
so many mixed signals from his broken-down household, school
counselors were not enough to teach him what it meant to be law-
abiding and honest. The day came ... he sexually assaulted a
young girl.

This article will examine the differing outcomes of Johnny's
case in the varying systems used to deal withjuveniles who commit
serious crimes. Part I will discuss the common law infancy defense.
Part II will trace the establishment of the rehabilitative juvenile
court at the turn of the century in the United States. Part III will
discuss the impact of the Supreme Court's decisions relating to the
juvenile justice system, which turned the focus of juvenile courts
from rehabilitation back to traditional criminal justice proceedings
requiring culpability, and thus procedural protections. Part IV will
focus the discussion on various state juvenile systems and, if appli-
cable, the role of the infancy defense in relation to each. Finally,
Part V concludes by suggesting a juvenile justice system which
would provide the necessary procedural protections of a criminal
court, while taking into account that it is a system for children, not
adults.

I. Tim COmmON LAw INFANc DEF.NsE

Prior to the creation of a separate juvenile court system, chil-
dren and adults accused of crimes were tried in a unified system
for both.' However, the recognition that children were not always
mature enough to understand the wrongfulness of their acts was
addressed by the common law infancy defense.2

I Andrew Walkover, ThernfanyD fense in fheNewuveni, Cour4 31 UCLA.L REv. 503,
509 (1984).

2 Id. at 510. Seegenerally Kean, TheHistoqy of the CiiminaLiability of Childrn, 53 Lw Q.
REv. 864 (1937).
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This defense asserted that children seven years of age and
under were conclusively presumed incapable of committing crimi-
nal acts. Between the ages of seven and fourteen this presumption
was rebuttable, and could be overcome by a showing that the child
could distinguish between right and wrong. Lastly, those over the
age of fourteen were presumed to have the capacity to commit
criminal acts.'

Recognizing that punishment would serve no deterrent or re-
tributive purpose -for those who were incapable of understanding
the nature of their acts, this defense offered a safeguard to chil-
dren who found themselves in criminal court.4 It allowed courts to
inquire into a child's mental capacity, before finding the child cul-
pable for his conduct. Any finding of culpability was based on the
assumption that the actor had the capacity to understand the
wrongfulness of the act when committed. Furthermore, proof that
the actor had the necessary mens rea to commit the criminal act was
also required.5

II. THE RIsE oF THE JuvENmE COURT SYSTEM

At the end of the nineteenth century the first juvenile court
was established by statute in Illinois. 6 This new court turned its
focus away from the traditional criminal law concept of culpability
in favor of rehabilitation and treatment 7 The proceedings were
civil in nature and encompassed far more than criminal acts.8 Fur-
thermore, procedural protections usually required in criminal pro-

s Walkover, supra note 1, at 510-11. See also, 4W. BLACKSTONE, COMMANTmES ON THE
LAWS OF ENGLAm 23 (1769); 1 M. HALE, P.EAs OF =a cRowN 22 (1778); WAYNE R. LA FAVE
& AusN W. Sco-r, CRuamN. LAw, 398-400 (1986); KEAN, supra note 2, at 366. This
burden of showing that the child could distinguish between right and wrong rested on the
prosecution. LA FAvE & Scor, supra note 1, at 399. Blackstone defined infancy as a "de-
fect of understanding." Understanding was measured by the ability of the child to under-
stand the wrongfulness of his conduct. This capacity was determined at the time the
wrongful act was committed, not at the time of trial. However, this presumption dimin-
ished as the child grew closer to the age of fourteen. BLAcRSTONE, supra, at 22.

There was also a presumption that males under the age of fourteen were incapable of
committing rape. This presumption, however, could be overcome by evidence establishing
the actor's physical capacity to commit the offense. 65 AM. JuR. 2D 779-80.

4 LA FAVE & Scorr, supra note 3, at 399.
5 Walkover, supra note 1, at 509. Capacity of understanding could be proven by evi-

dence showing an intelligent plan or design used in the commission of the act or the
concealing of evidence. RoLuNs M. PEmuNS & RONALD N. BoYcE, HANDBOOK ON CRIMINAL
LAW 939 (1982).

6 SeveSanfordJ. Fox, Juvenilejustike Reform: AHistordcalPe rpective22 STAN. L. REv. 1187,
1221-22.

7Id.
8 There was no distinction between noncriminal actions, such as truancy or vagrancy,

and acts which were classified as criminal if committed by adults. See Barry C. Feld,
CriminalizingJuveniejustic.= Pules for Procedure for the Juvenile Cour4 69 MN. L Ray. 141
(1984) [hereinafter Feld, Criminalizing].
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ceedings were not applicable. Children were adjudged delinquent,
or in need of help, in order to shield them from the stigma associ-
ated with being termed criminal.9

Following the Illinois model, substantive and procedural crim-
inal law became inapplicable to juvenile proceedings in the United
States.10 With the state acting as parenspatriae," procedural protec-
tions were thought to interfere with the juvenile court's task of
determining the "needs" or "best interests" -of the child.12 Accord-
ingly, the juvenile court judge had virtually total discretion in de-
termining the best approach to deal with each child. Additionally,
the judge could take into account any aspect of the juvenile's life in
making a determination.'" The lack of procedural protections was
justified by the belief that "a child, unlike an adult, had a right 'not
to liberty but to custody.' "14

I. Tnm SuPRim COURT'S TuR Tow~AR PRocEDuRA.
PROTECTIONS INJUVENME COURTS

Increased criticism of due process violations due to the lack of
procedural protections in the juvenile courts led the Supreme
Court to take affirmative action. In United States v. Kent,15 the
Supreme Court triggered the decline of the doctrine of parens pa-
triae as the underlying principle governing juvenile courts. 16 Kent
dealt with ajuvenile waiver statute. The juvenile court in Kent had
refused to grant a hearing to determine ajuvenile's eligibility to be

9 Walkover, supra note 1, at 516. Se also Perkins & Boyce, supra note 5, at 941.
10 Walkover, supra note 1, at 516.
11 Under the theory of parens patra the state has the duty and the right to act as

guardian over a child whose parents have failed in their custodial duties. In re Gault, 387
U.S. 1, 17; see also Michelle D. Sullivan, From Warren to Rehnquit- The Grwing Conservative
Trend in the Supreme Courts Treatment of Children, 65 ST.JOHN'S L. Rv. 1139 at n.19 (1991);
Feld, C0iminalizing supra note 8, at 148; Custer, The Orkgins of the Doctrine of Parens Patriae,
27 EMORy LJ. 195 (1978).

12 Julian Mack, TheJutenike Court, 23 HAv. .REx. 104, 120 (1909).
Is Walkover, supra note 1, at 516.
14 In Re Gaul4 387 U.S. at 17. This rehabilitative model received much criticism. In

fact, the Gault Court specifically criticized the lack of procedural protections in the juve-
nile court and noted, "Juvenile court history has again demonstrated that unbridled discre-
tion, however benevolently motivated, is frequently a poor substitute for principle and
procedure." Itd. at 18. Mostjudges sitting in juvenile proceedings were not spedfically
trained or qualified to deal with juveniles or the issues which could arise out ofjuvenile
proceedings. Furthermore, no specialists were provided to assist them in making informed
determinations. Id. at 14, 15 (n.14). Sentencing was generally implemented through inde-
terminate and non-proportional dispositions that were thought to better serve the "best
interests" of the child. Thus, arbitrariness in sentencing was rampant throughout the juve-
nile system. Barry C. Feld, The juvenil Court Meets the Prindple of the Offense: Punishment,
Treatment and the Thfferme It Mzes, 68 B.U. L REv. 821, 825 (1988) [hereinafter, Feld,
Principle of the OffenseJ.
Is 383 U.S. 541 (1966).
16 Id.
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waived into adult criminal court.1 7 The Supreme Court found this
violative of due process and held that a "full investigation" must be
provided prior to waiving jurisdiction to adult criminal court.1"
This included providing a hearing, effective assistance of counsel
and a statement of reasons for a decision to transfer a juvenile to
adult criminal court.19 Although the Court did not require that
the hearing include all constitutional protections afforded in adult
criminal trials, the hearing had to measure up to the essentials of
"due process and fairness."20

The Kent Court noted that most states'juvenile courts had not
fulfilled their primary purpose of rehabilitating youth.21 In its
opinion, the Court observed, "[t]he child receives the worst of
both worlds: ... he gets neither the protections accorded to adults
nor the care and regenerative treatment postulated for children. 22

In spite of this observation, the Kent Court declined to fully expand
constitutional guarantees provided to adults charged with serious
crimes to their juvenile counterparts."

The Supreme Court in In Re Gault,24 also addressing the con-
cerns voiced in Kent, held that the Fourteenth Amendment due
process clause required juvenile courts to provide certain proce-
dural protections in their delinquency hearings.23 Specifically, the
Court stated thatjuveniles should be provided with timely notice of
charges, to afford reasonable time to prepare for the scheduled
proceedings. 26 Furthermore, they should be extended the privi-
lege against self-incrimination, as well as the right to confrontation
and cross-examination absent a valid confession to juvenile pro-
ceedings.27 The Court further stated thatjuveniles were entitled to
be advised of their right to retain an attorney or to be appointed an
attorney if they could not afford one.28

17 Juvenile courts would oftentimes waive jurisdiction if they felt that the care and treat-
ment provided by the juvenile system would no longer benefit the juvenile.

Is Kent, 883 U.S. at 558.
19 Id. at 554.
20 Id. at 562.
21 Id. at 558. See also Gault, 387 U.S. at 22.
22 Kent, 383 U.S. at 556 (ciing Handler, The jtuenile Court and the Adversary System:

Problems of Function and Form, 1965 Wis. L REv. 7).
23 383 U.S. 554. This showed the Court's reluctance to replace the non-adversarial and

informal juvenile justice system. Sullivan, supra note 11, at 3.
24 387 U.S. 1 (1967).
25 The Court felt that the juvenile system in question was equivalent to a "kangaroo

court," and noted that Fourteenth Amendment due process requirements could not be
overlooked because of the mere fact that the actor was ajuvenile. d.

26 Id. at 33.
27 Id at 57.
28 Id. at 34-41. For a discussion on the lack of effective representation by counsel for

juveniles se Janet E. Ainsworth, RemaZing Childhood and Reconsfuaing the Legal Order The

218 [Vol. 2:215



9JUVENILE JUSTICE WITH A FUTURE

Another blow to the doctrine of parens patriae in the juvenile
court was the Supreme Court's decision in In Re Winship. 9 In Win-
ship, the Court reaffirmed the procedural protections for juveniles
enunciated in Kent and Gault and further held that juveniles, like
adults, were entitled to the criminal law standard of proof beyond a
reasonable doubt when charged with an act that-would be a crime
if committed by an adult."0 The Court stated, "The reasonable
doubt standard... is a prime instrument for reducing the risk of
convictions resting on factual error."-, As such, it was as essential
in the juvenile system as in the adult criminal system. Also, by re-
jecting the argument that increased procedural protections would
interfere with the juvenile court's task, the court made criminal
culpability increasingly central to juvenile proceedings.3 2

IV. STATE JuvEN E COTRT SysTEms: TE PRFSENT EPA
The new trend among modem juvenile courts is to focus on

the offense charged when making a determination, as well as the
best interests of the child.33 Most states have redefined the pur-
pose of their juvenile codes to focus on public safety, punishment
and individualized accountability, in addition to the best interests
of the child.- This increasingly punitive approach has had the ef-
fect of overshadowing the original rehabilitative goals of the juve-
nile justice system. Moreover, the growing practice of requiring

Case For Abolishing theJuvenile Court, 69 N.C. L Rnv. 1083, 1127 (1991). Ainsworth cites
studies which show that alarmingly high percentages ofjuveniles are still being tried with-
out representation by counsel. She also notes that those juveniles who have been afforded
counsel often end up with harsher sentences than juveniles who have not been afforded
counsel. Id.

29 897 U.S. 358 (1970).
s0 Id. at 867. The Court pronounced the reasonable doubt standard as applicable to

adult criminal trials and, at the same time, extended the reasonable doubt standard to the
juvenile court.

31 Id. at 363.
32 led These three cases turned thejuvenilejustice system into one which more closely

resembled the adult criminal system. However, as mentioned, the Court did not extend all
protections to thejuvenile level. SeeMcKeiver v. Pennsylvania, 403 U.S. 528 (1971) (plural-
ity opinion) (refusing to extend the right to ajury trial to juvenile proceedings). But see
Breed v. Jones, 421 U.S. 519 (1975) (extending the double jeopardy requirement of adult
criminal proceedings to juvenile delinquency adjudicatory proceedings).

39 See generally Feld, lfinciple of the Offense, supra note 14.
34 Feld, Principle of the Offense, supra note 14, at 842. Courts have tried to reconcile this

new punitive approach by classifying "punishment as treatment" Id Classifying punish-
ment as treatment raises a variety of issues regarding the goal of rehabilitation in juvenile
courts. First, if courts are willing to equate treatment with punishment, then genuine reha-
bilitation programs will be pushed aside and become obsolete. Second, punishment has
never been proven to be rehabilitative. In fact, the reverse is true. Jail time, the traditional
form of punishment in our criminaljustice, has never been proven to be an effective deter-
rent to crime. The atrocities that take place in adult andjuvenile correctional facilities are
no secret. Furthermore, institutionalization can even be said to defeat deterrence and
promote more anti-social behavior. See discussion on "prisonization" infra note 115.
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culpability determinations in delinquency proceedings and hold-ing children accountable for their actions has raised many ques-
tions regarding the need for a separate juvenile system s5

A. Thrida
The "FloridaJuvenile justice Act"3 6 has retained the principles

of rehabilitation and treatment central to the governing of its
juvenile justice system.37 As such, Florida courts have found the
defense of infancy inapplicable to juvenile delinquency
proceedings.38

The FloridaJuvenile Justice Act gives Florida circuit courts ex-
clusive jurisdiction over cases involving juveniles who have alleg-
edly committed a delinquent act or violation of Florida law, while
under the age of eighteen.-" If the juvenile is reported to have
allegedly committed a dMlinquent act, the Department of Health
and Rehabilitation Services may refer the juvenile to a diversionary
or mediation program in lieu of delinquency proceeding&.40 If,

S5 See Feld, Peindple of the Offense, supra note 14, at 911. For an argument supporting
the unification of thejuvenile and adult system, seeAinsworth, supra note 28. Onejustifica-
tion for having two separate systems is that sentences received by juveniles committing
felonies are usually shorter than those given to adults committing similar crimes. See Feld,
Pinciple of the Offense, supra note 14, at 910.

36 FI. STAT. ANN. § 39.001 (West Supp. 1993).
37 FLA. STAT. ANN. § 39.001(2) (b)-(e) (West Supp. 1993). This is evidenced by thejuve-

nile system's purpose provision as well as its many provisions defining specific rehabilitative
and community based programs for different offenders. However, practice has resulted in
less access to these programs because many juveniles are taken out of the juvenile system
and put into the adult criminal system by virtue of the various waiver provisions provided
by statute.

38 IKP. v. State, 327 So.2d 820 (Fla. 1976). The defense of infancy was created to afford
juveniles some protection in the criminal system. Thus, according to Florida courts there
is no need for it in the traditional juvenile system. Id In addition, allowing for the use of
the defense in ajuvenile court setting would operate to "defeat thejuvenile statute's effec-
tiveness by preventing reformation of children who successfually argue the defense." Id.
Also, if the focus of the juvenile court is on a child's "best interests," not a finding of guilt,
a defense that excuses culpability arguably does not come into play. LA FAvE & Scowr,
supra note 3, at 401. •

39 FiA. STAT. A .N. §§ 39.022(1), 89.01(9) & (7) (a).
40 FLA STAT. ANN. §§ 39.047(1) (a), 39.047(4) (e) (7), 39.01(35). Care must be taken

with diversionary programs, when applied to ajuvenile sexual offender likeJohnny. In this
context, diversionary programs have been shown to be beneficial. However, adjudication
may be the better solution. Holding ajuvenle sexual offendeiz legally accountable for his
or her behavior helps the offender develop self-responsibility. Moreover, it confronts the
offender with the seriousness of the offense and the impact on the victim. In addition,
prosecution is critical to ensure cooperation from the offender and his or her family to
receive treatment, since the court can mandate such treatment. See The National Adoles-
cent Perpetrator Network, Preliminary Report from the National Task Force on Juvenile Sexual
Offending 1988, 39 Jtv. & FAm. Or. J. 1, 15 (1988) [hereinafter Preliminmy ReportJ. Diver-
sionary programs on the other hand are voluntary. This may become problematic given
the fact thatjuvenile sexual offenders and their families are usually resistant to treatment
efforts. This may be attributable to factors such as the fear of disclosing sexual offenses by
other family members, the desire to hide other such abuse occurring within the family unit
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however, this is found not to be in thejuvenile's best interests, the
state attorney may file a petition for delinquency.4' Pursuant to
that petition, an adjudicatory hearing is held by the court, without
a jury, to assess whether the evidence supports a finding of delin-
quency beyond a reasonable doubt.4

A determination of delinquency is followed by a dispositional
hearing to determine the appropriate sanction and program for
the child.43 The child may be placed in a community control pro-
gram44 or a licensed child care agency.45  Other sanctions may
include requiring the child to perform community service,46 revo-
cation of driving privileges,47 and restitution for damage or loss
caused by the child.48 In addition, special programs are available

or the tendency to minimize this type of behavior as "natural curiosity and experimenta-
don." SeeJohn C. Weiks, Ed.D. & David Lehker, M.S.W., Spe-lized Treatment of Adolescent
Sex Offenders in ajuvenile Court Setting, 39Juv. & FAm. CT.J. 29, 82 (1988).

41 FA. § 39.047(4) (e) (3). Dismissal of a case is always an option if consistent with the
child's best interest. FA. § 89.047(4) (e) (8). The state attorney may also file a petition of
dependency if applicable. § 39.047(4) (e) (1). However, I will not discuss this option, since
this note deals solely with the adjudication of delinquency cases.

42 FA. § 39.052(1). The child is also entitled to introduce evidence on his own behalf
and to rights such as cross-examination of witnesses, the right against self-incrimination
and the right against use of illegally seized evidence by the prosecution. FLA.

8 89.052()(b)2 and (b)3.
43 FA. § 39.052(3), 39.01(21). The best interest of the child, in conjunction with the

protection of the community, will be taken into account for the disposition. FA. § 39.001.
The court, even at the dispositional stage may opt to dismiss the case. LA.
§ 39.047(4) (e) (8).

44 FA. § 39.054, 39.01(12). Community programs may be alternatives for commit-
ment. Based on evaluations regarding the child's risk to himself or herself and the risk to
the public, the court will determine the appropriate "restrictiveness level." FA.
§ 39.01(61). Depending on the "restrictiveness level" found by the court, programs may
range from limiting the child's freedom in non-institutional quarters or to the child's
home, providing counseling and support groups. In addition, any community program
must include sanctions such as participation in substance abuse programs (if applicable),
restitution, curfews, revocation of driving privileges, community service and appropriate
educational programs. FA. §§ 39.01(12), 39.054(1) (a). In cases where a higher level of
restrictiveness is deemed appropriate, the court may place the juvenile in a twenty-four
hour supervisory program such as a half-way house, boot camp or a training school for the
most serious offenders. FLA. § 89.01 (61) (c),(d).

Where commitment to a boot camp or a training school is an option, the court must
base a determination of suitability or non-suitability for commitment on factors such as the
seriousness of the offense to the community, whether the protection of the community
requires commitment, whether the offense was committed in a violent, premeditated or
willful manner, whether the offense was against persons or property, the sophistication and
maturity of the child, the prior record and previous criminal history of the child and the
likelihood of rehabilitation if alternate placement in a community service program or facil-
ity has been granted. FA. § 39.052(3) (d).

45 FLA. § 39.054(1) (b).
46 F"A. § 39.054(1) (e).
47 FA. § 39.054(1) (d).
48 F". § 39.054(1) (f) & (1) (g).
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for cases involving serious or habitual offenders and children be-
tween the ages of ten and thirteen.49

The state attorney may also opt to transfer the juvenile to adult
criminal court, if she feels that the juvenile is beyond the scope of
the juvenile system.50 This can be achieved in a number of ways:
judicial waiver,51 prosecutorial waiver,52 grand jury indictment,53 or
pursuant to a motion for transfer by the accused.54

Judicial waiver may be effected upon a motion by the state at-
torney,55 and after a hearing before the juvenile courtjudge. Fac-
tors considered include the seriousness of the alleged offense,
"whether the protection of the community is best served" by trans-
ferring the child for adult sanctions, whether the offense was com-
mitted in an "aggressive, violent, or pre-meditated manner,"
whether it was against persons or property, the sophistication and
maturity of the child and the child's previous record, if any.5 6

The "prosecutorial waiver," on the other hand, requires no
hearing5 7 The only guideline for such a waiver is that "the public

49 PtA §§ 89.054(1) (h), 39.058, 39.0582(2). Both the "Serious or Habitual Offender
Program" and the "Intensive Residential Treatment Program for 10-13 Year Old Offend-
ers" combine a nine to twelve-month secure residential treatment with a minimum of nine
months of after-care. Programs provided by each include, but are not limited to, diagnos-
tic evaluation services, substance abuse treatment, mental health services, sexual behavior
dysfunction services, gang-related behavior intervention, job training services and place-
ment, educational services, self-sufficiency planning, independent living skills, parenting
skills, recreational and leisure time activities, community involvement opportunities, if ap-
plicable, directed towards providing restitution to the victim, graduated reentry into the
community, consistent and clear consequences for misconduct and individual and family
treatment appropriate for the child's needs. Fa. §§ 39.054(1) (h), 39.058, 39.0582(2).
Children eligible for the "Serious or Habitual Offender Program" and the "Intensive Resi-
dential Treatment Program foi 10-13 Year Old Offenders" are children over the age of
fourteen and children ten through thirteen at the time the offense was committed, respec-
tively, who meet at least one of the following criteria: they have been found to have com-
mitted a life or capital felony, they have previously been found to have committed a life or
capital felony and the present offense is a second degree felony, they have been found to
have committed three separate felony offenses, at least one of which has resulted in a
residential commitment or they have been convicted of the present offense in criminal
court and have been found unsuitable for adult sanctions. P". §§ 39.01(46) & (69).

50 This demonstrates the shift of focus from the offender to the offense, since the focus
of such proceedings is mainly the offense and whetherjuvenile sanctions will be sufficient
to afford protection to the community.

51 FL.,. §§ 39.047(2) (e) (3), 39.022(5) (a), 39.052(2).
52 Fla. § 39.047(5).
53 FA. § 39.022(5) (c), 29.047(6). This is also known as a "legislative waiver." Donna

M. Bishop & Charles E. Frazier, Transfer ofJuvenile4 to Ciminal Court: A Case Study & Ana4y
sis of Prosecztorid Waiver, 5 NoTRE D xiJ.L. ETmIcs & PuB. PoL'" 281, 287 (1991).
54 FLA. § 39.022(5) (b).
55 FLA. § 39.047(2)(e)(3), 39.022(5)(a). Onlyjuveniles over fourteen may be subject to

transfer to adult criminal court through use of a "judicial waiver." FiA. § 39.052(2).
56 FLA. § 39.052(2).
57 See Bishop & Frazier, supra note 53, at 287. See also Register v. Safer, 368 So.2d 620

(1979).
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interest requires that adult sanctions be considered or imposed."58

This method may be used in cases involving juveniles who allegedly
committed delinquent acts when sixteen or seventeen years of age
where the prosecutor decides that "the public interest requires that
adult sanctions be considered or imposed."59

Grand jury indictments may also be used to transferjuveniles
who are alleged to have committed an offense carrying a penalty of
life imprisonment or death, regardless of age.60 This procedure
gives the illusion of limiting prosecutorial discretion. However, the
prosecutor still exercises discretion when selecting the charges
against the child.'

Finally, the accused always has the option to make a motion to
transfer for prosecution to an adult criminal court.62 Pursuant to
such a motion, the juvenile courtjudge is required to transfer the
case and certify it for trial in criminal court.63

Florida provides several statutory mechanisms to afford
juveniles the option to be transferred back to juvenile court. Fur-
thermore, if the conviction is in criminal court, procedures exist
that allow a criminal courtjudge to impose a disposition consistent
with that which could be imposed in the juvenile system.

The transfer back provision allows juveniles who have been
transferred to criminal court pursuant to a "judicial" or
"prosecutorial" waiver one last chance at adjudication in juvenile
court. Thejuvenile must establish that he or she has not previously
been adjudicated delinquent more than once, and if so, that none
of the past findings of delinquency involved acts constituting felo-
nies.64 If this attempt is unsuccessful, the adult court will proceed
to adjudicate the matter as if the child were an adult.65

If a juvenile is convicted pursuant to a criminal prosecution,
an additional hearing is required to determine whether the child

58 F. § 89.047(5). This practice has been widely criticized. Studies have shown that
there is a growing trend among Florida prosecutors to use this method of transfer in cases
involving nonviolent felons and misdemeanants. Bishop & Frazier, supra note 53, at 295;
see aso Champion, Teenage Felons & Waiver Hearings: Some Remnt Trends, 35 CRnME & DE-
uNQ. 577 (1989).

59 F".A § 39.047(5).
60 FLA. § 39.047(5). The grand jury must return an indictment against ajuvenile, if it

finds that there is probable cause to believe that the accused committed the alleged of-
fense. F. § 39.047(5). Thereafter, if the juvenile is convicted in criminal court, he may
be subject to the same penalty as adults. LeCroyv. State, 533 So.2d 750 (1988), cert. deniea
492 U.S. 925; see also Tomlinson v. State, 589 So.2d 362 (1991).

61 Se&e Bishop & Frazier, supra note 53, at 287.
62 FLA. § 39.022(5) (b).
63 This motion must be made prior to the commencement of the adjudicatory hearing

in juvenile court. FA § 39.022(5) (b).
64 Carter v. State, 882 So.2d 871 (1980).
65 kA
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will be sentenced as an adult, or as a child pursuant to the juvenile
justice statute.66 If the judge finds the child unsuitable for adult
sanctions, the court may choose options which would be available
in a delinquency proceeding.67 However, this disposition is not ab-
solute. If subsequent to placement in ajuvenile program or facility
the child proves unsuitable for such placement, the court may re-
voke the previous adjudication of delinquency, impose a finding of
guilt, classify the child as a youthful offender and impose an appro-
priate sentence for the offense.68

At first glance, Florida's statutory scheme for juveniles seems
commendable. Regrettably, its inclusion of various alternatives to
institutionalization, and its safety valves to ensure that juveniles in
need of juvenile court attention and programs get them do not
always realize this purpose. In part, this is due to the practice of
transferring nonviolent felons and misdemeanants to criminal
courts through use of the "prosecutorial waiver." This practice
demonstrates the abuse of translating the "protection of the com-
munity" to include offenses, which by nature, do not require adult
prosecution or even institutionalization in youth correctional facili-
ties. 69 The end result is to deny significant numbers of juveniles
access to juvenile programs and possible rehabilitation.

Would Johnny fare well in Florida? Well, since Johnny is
under the age of fourteen, any "judicial" or "prosecutorial" waiver
would not be applicable to him.70 However, aside from a regular
adjudication proceeding in the juvenile division, he may still be
prosecuted as an adult. As noted earlier, there are two ways ajuve-
nile, regardless of age, may be transferred for adjudication to crim-
inal court: upon his own motion, or by a grand jury indictment of
an offense carrying the penalty of life imprisonment or death. 1

Since sexual battery is a life felony in Florida, Johnny may very well
be subject to prosecution in criminal court as a result of a grand

66 FLA. § 39.059(7) (c). In this case, the criminal courtjudge considers factors compara-
ble to those which are considered in ajudicial waiver hearing. See supra note 56 and ac-
companying text.

67 FLA. § 39.059(7) (e-f); See supra notes 44-49 and accompanying text. To utilize these
alternatives in lieu of adult sanctions, the court must first adjudge the child as a delin-
quent, not guilty of a crime. As such, the child would not be faced with civil disabilities
that would result from a criminal conviction. FrA. § 39.059 (3).

68 FLA. § 39.059(6) (b).
69 See Bishop & Frazier, supra note 53; at 295-96. For support for the proposition that

institutionalization should be limited to only the most serious or violent offenders, see Ira
M. Schwartz, Martha Wade Stekettee & Jeffrey A. Butts, Business As Usuak Juvenilefustle
During the 1980's, 5 Nom DAMEJ.L ETmics & Put. Pot" 377 (1991).

70 "Judidal" and "prosecutorial" waiver only apply to children over the age of fourteen.
See supra note 55 and text accompanying note 59.

71 See supra notes 60-63 and accompanying text.
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jury indictment.7 2 Oddly enough, even if he is convicted, he may
nevertheless get the same or similar sentence as that which would
be imposed by the juvenile division."

B. Texas

Texas juvenile court statutory procedures for handling juve-
nile delinquents are also guided by goals geared towards treatment
and rehabilitation. They are, as well, tempered by concerns for the
welfare of the community and protection of the public interest.74

The juvenile courts have jurisdiction over juveniles between the
ages of nine and seventeen who are alleged to have engaged in
delinquent conduct. They also have jurisdiction overjuveniles who
are seventeen or eighteen years old who are alleged to have com-
mitted a delinquent act before attaining the age of seventeen.7-

Juvenile courts in Texas may proceed in one of three ways: a
delinquency proceeding in juvenile court,76 a delinquency pro-
ceeding with application of the Determinate Sentencing Act7 7 for
dispositional purposes,78 or transfer to criminal court.79

Absent application of the Determinate Sentencing Act, ajuve-
nile court judge, pursuant to a delinquency finding,"0 may impose
dispositions such as parole placement in the child's home, in a fos-

72 Studies involving the disposition of cases transferred to criminal court show that al-
most 100% of those transferred are convicted. However, most receive relatively lenient
sentences such as "time served." Bishop & Frazier, supra note 53, at 296.

73 One program which would apply to a child with Johnny's characteristics is the "In-
tensive Residential Treatment Program for 10-13 Year Old Offenders." Sem supra note 49.
However, this would only be available ifJohnny was adjudicated delinquent by the juvenile
division or, if following a finding of guilt by a criminal court, the court found Johnny
unsuitable for adult sanctions. Given the fact that Florida has specifically provided a pro-
gram for offenders within Johnny's age group, it is likely that ajuvenile court making a
finding of delinquencywould take advantage of such a program. A criminal court may also
findjuvenile sanctions more appropriate, due toJohnny's relatively young age and insignif-
icant criminal history.

74 Tax. FAM. CoDEANN. § 51.01 (West 1986 & Supp. 1994). See also Matter ofT.D., 817
S.W.2d 771 (1991), error denied.

75 TEx. FAM. CODE §§ 51.04(a), 51.02(1). Delinquent conduct is conduct other than a
traffic offense, which violates the Texas penal law and that is punishable by imprisonment.
Tax. FAM. CODE § 51.03. According to the Texas Penal Code section 8.07, no person
under the age of fifteen may be prosecuted for an offense, other than a traffic violation,
which carries a penalty of imprisonment or confinement. TEx. PENAL CODE AmN. § 8.07
(Supp. 1993). This provision is comparable to the infancy defense, since it holds juveniles
under fifteen incapable of committing crime.

76 Tax. FAM. CODE § 54.03.
77 TEx. FAM. CODE § 53.045 (1986).
78 TEx. FAM. CODE §§ 54.04(d) (8) (Supp. 1993), 53.045(a) (1986).
79 TEx. FAm. CODE § 54.02 (Supp. 1993).
80 Texas, as all states, is bound to Winship. Thus, any finding of delinquency must be

based on proof beyond a reasonable doubt Texas also requires trial byjury in delinquency
proceedings, unless the right is waived. Tax. FAm. CODE § 54.08(c) (Supp. 1993).
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ter home or in a suitable public institution or agency,"' or an
indeterminate sentence for commitment to the Texas Youth Com-
mission (TYC).82

The Determinate Sentencing Act, on the other hand, autho-
rizes ajuvenile courtjudge, or a twelve-personjury, to impose up to
forty years imprisonment on juveniles found to have committed
capital murder, attempted capital murder, murder, aggravated kid-
napping, aggravated sexual assault, or deadly assault on a police
officer, corrections officer or court participant.83 This statute,
however, does not include mandatory application. The prosecutor
has the discretion to refer a case meeting the above-mentioned cri-
teria to the grand jury. Thereafter, the grand jury decides whether
the statute will apply.14

Juveniles who are given determinate sentences for confine-
ment, pursuant to this act, are sent to the TYC facilities.85 If ajuve-
nile is sentenced pursuant to the Act and is not released by the age
of seventeen and a half, the committing juvenile court is required
to hold a hearing to determine whether the juvenile will be re-
leased on parole from the TYC, or whether transfer to the Depart-
ment of Corrections (TDC) for adults is necessary.86

As mentioned earlier, an alternative to juvenile court adjudica-
tion is transfer to adult criminal court.8 7 This option, however, is
only applicable to youths who have allegedly committed acts consti-
tuting felonies, after attaining the age of fifteen.8 8 To effect such a
transfer, a waiver hearing is held to determine if the seriousness of
the offense and the background of the child warrant criminal pro-

81 Tax. F m. CODE § 54.04(d) (1) (Supp. 1993).
82 TEX. FAM. CODE § 54.04(d) (2) (Supp. 1993); Tax. HUM. RES. CODEANN. § 61.084(c)

(Supp. 1993). A sentence may not extend beyond ajuvenile's twenty-first birthday. Tax.
HUM. RES. CODE. § 61.084(c).

88 T.F. CODE §§ 54.04(d) (3) (Supp. 1993), 53.045(a) (1986).
84 TEx. FAm. CODE § 53.045 (1986). However, the fact that the grand jury has accepted

the referral petition does not ensure the imposition of a determinate sentence. Instead, it
gives the juvenile courtjudge the option to impose a determinate sentence during the dis-
positional phase of the juvenile proceedings. See Robert 0. Dawson, The Vwlent Juvenile
Offender An Empirical Study ofJuvenile Determinate Sentencing Proeedings as an Alternative to
Ciminal Prosecution, 21 Tax. TacH. L Rxv. 1897, 1914-15 (1990).

85 Tax. Fea. CODE § 54.04(d) (3) (Supp. 1993). There is no minimum time that must
be served to gain eligibility for release. In any event, only the TYC has the discretion to
request a release. Tax. HUM. REs. CODE. § 61.081(f) (Supp. 1993). In addition, a release
will only be granted if the committing juvenile court approves the release after a hearing.
Tax. HUM. RES. CODE. §§ 61.081(f), 61.084(a) (Supp. 1993).

86 TEx. HUM. REs.. CODF. §§ 61.081(f), 61.084(a) (Supp. 1993), 54.11 (1986). For a
discussion on the outcome of a parole or transfer decision at this stage see Dawson, supra
note 84, at 1903.

87 TEx. FAn. CODE § 54.02 (Supp. 1993).
88 Tax. FAM. CODE §§ 54.02(a) (1) & (a) (2) (Supp. 1993).
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ceedings. If so, the juvenile may be transferred to an adult crimi-
nal court for prosecution.8 9

In criminal court the grand jury must return an indictment
against the juvenile before the action may continue. If the grand
jury fails to return an indictment, the juvenile court has the option
of resuming jurisdiction over the case.9

The Texas juvenile system exemplifies the "get tough" solution
to juvenile crime. Unfortunately, this "lock'em up and throw away
the key" strategy has not proven effective in the juvenile system,
nor in the adult system. While it is true that the "get tough" strat-
egy may be consistent with retributive goals, it neither deters others
from committing criminal acts nor does it reduce recidivism
among past offenders.92 As such, this strategy operates under
the mistaken assumption that out of sight means out of mind,
forever. Tax dollars used on institutionalizing juveniles for longer
terms pursuant to the Determinate Sentencing Act would be better
spent on programs geared towards rehabilitation.93 Studies show
that the safety of the community is not endangered by rehabilita-
tive alternatives to institutionalization. In fact, such alternatives
reduce recidivism and teach disadvantaged youths that there
are viable alternatives to criminality.94 The reverse is true of
institutionalization.95

Fortunately, Johnny would not be subject to criminal prosecu-
tion in Texas, since waiver provisions in Texas are limited to those

89 Tax. FAm. CODE §§ 54.02(c), 54.02(a) (3) (Supp. 1998). The court considers factors
including whether the offense was against a person or property, whether the offense was
committed in an aggressive and premeditated manner, whether there is sufficient evidence
to expect a grand jury indictment, the sophistication and maturity of the child, any previ-
ous record or criminal history of the child and the possibility of adequate protection of the
community and the likelihood of rehabilitation of the child by the treatment and pro-
grams available through thejuvenile court system. Tmx. ?Am. CODE § 54.02(f). If thejuve-
nile court decides that transfer is not appropriate, the case will be adjudicated in the
juvenile system. TEx. FAM. CODE § 54.02(f).

90 TEx. FAm. CODE § 54.02(i).
91 See Schwartz, Steketee & Butts, supra note 70.
92 IA M. SCHWARTZ, (IN)JusrTc FobRJuvENLEs: RIintnaNG THE Basr INTEST r OF THE

CiLu 50-51 (1989).
93 Id. See generaly Albert R. Roberts & MichaelJ. Camasso, The Effect offuvenile Offender

Treatment Programs on Recidivi m: A Meta-Analysis of 46 Studies, 5 NoR DAweJ.L. ETmics
PUB. Pot'y 421 (1991).

94 Id. at 93.
95 This is illustrated by studies of youth released from training schools in Florida in

1986, which indicated that 60% reddivated within one year. Furthermore, 60% of the
youth released in 1980 were recommitted to adult prisons within four years. Another study
conducted in California had equally sobering results. That study found that 80% of
juveniles released from selected Youth Authority facilities were rearrested for committing
serious crime within ten years. SCHWARTZ, supra note 92, at 50-51 (1989).
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over fifteen.96 However, he would be subject to the Determinate
Sentencing Act.97

If Johnny is sentenced pursuant to the Act, he may ultimately
end up in the TDC if the sentence takes him beyond his eighteenth
birthday.98 Although, in practice, judges tend to impose sentences
which preclude transfer to the TDC. Furthermore, in cases where
transfer has been an available option, it was given for a very short:
period of time.99

Absent a determinate sentence, Johnny could serve some time,
given the gravity of his offense. However, the majority ofjuveniles
who have bypassed determinate sentencing remain in the commu-
nity. This occurs either with or without mandated supervision."'

C. Vermont
Vermont's juvenile system.includes the dual purposes of pro-

viding for the "care, protection and wholesome moral, mental and
physical development" of youth in conjunction with the "protec-
tion of the community." 10 ' Yet it seems to give more credence to
the latter concern. This is demonstrated by provisions mandating
transfer to adult criminal court for fourteen and fifteen-year-olds
accused of certain offenses, and especially provisions which subject

96 See supra text accompanying note 88.
97 Aggravated sexual assault is one of the enumerated crimes requiring eligibility for

referral to the grand jury for application of the Determinate Sentencing Act. See supra text
accompanying note 83. In certain parts of Texas, such as Dallas County, cases involving
aggravated sexual assault typically receive a higher number of referrals. This is probably
due to the fact that aggravated sexual assault is defined by the penal law to include any
sexual relations with a child under the age of fourteen, including that which is consensual.
However, the number of cases actually sentenced to the 'IY is significantly lower than for
other offense categories eligible for determinate sentencing. This probably reflects the
number of cases involving consensual sexual relations. L at 1913-15. Since Johnny's
crime did not involve consensual relations, it is more likely that he will receive a determi-
nate sentence pursuant to a grandjury referral. SeeDawson, supra note 84, at 1913. How-
ever, it is interesting to note that sentences for cases involving aggravated sexual assault
tend to be lower than those that are imposed for cases involving other offenses. I

Statistically, about three-fourths of the cases which receive grand jury approval for
determinate sentencing also receive TYG commitment. In contrast, only about 1/4 of those
who do not receive grandjury approval for determinate sentencing receive TYC commit-
ment. In fact, most remain in the community. Id. at 1928-29.

98 See supra text accompanying note 86.
99 Dawson, supra note 84 at 1928, 1980-31, 1936-37.

100 Dawson, supra note 84, at 1918. There is evidence that as the child's age increases,
the sentence decreases. This is probably a tactic used byjudges to avoid later transfer to
the TDC. On the other hand, there is also evidence which shows that younger children
receive more lenient treatment. Id.

101 VT. STAT. ANN. tit. 33, § 5501(a)1 & (a)2 (1991 & Supp..1993). The purposes of the
Vermont juvenile system are to provide for the "care, protection and wholesome moral,
mental and physical development" of children within its jurisdiction and to remove the
"taint of criminality and the consequences of criminal behavior" from children committing
delinquent acts, while providing for the protection of the public interest. VT. STAT. ANN.
tit. 33, § 5501(a)1 & (a)2.
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children between the ages of nine and thirteen to adult
prosecution.

Delinquency proceedings in Vermont may encompass
juveniles between the ages of nine and sixteen who are alleged to
have committed delinquent acts.102 Pursuant to a delinquency
finding, a juvenile court judge may impose dispositions such as
placement of the child under protective supervision, 03 proba-
tion, 10 4 or placement in the Department of Sodal & Rehabilitative
Services. 10 5

If, on the other hand, transfer is a viable option, the juvenile
court judge must hold a hearing to determine whether there is
probable cause to believe that the child committed one of the enu-
merated offenses and whether the public safety and interests of the
community would be better served by prosecuting the juvenile in
adult criminal court. 0 6  Mandatory waiver will ensue for juveniles
who are fourteen and fifteen who are alleged to have committed
one of eleven enumerated offenses including murder, sexual as-
sault, arson causing death, assault and robbery with a deadly
weapon and "burglary of sleeping apartments at night."10 7

102 Delinquent acts are acts that are classified as crimes under Vermont law, under the
law of another state, if the act occurred in another state, or under federal law. However,
traffic offenses committed by persons after reaching the age of sixteen are not included.
VT., tit- 33, § 5502(a) (3).

0-3 VT. tit. 33, §§ 5529 (a) (1), 5502(15). To impose a disposition, the court must first
receive a report from the commissioner of corrections, which evaluates thejuvenile' needs
and background and a recommends an appropriate disposition for the case. This serves as
a guide for the court in its final decision, but does not bind the court in any way. VT. tit.
33, § 5527 (a) & (b).

104 VT. tit. 33, §§ 5529(a)(2), 5502(14).
105 In turn, the Department of Social and Rehabilitative Services may tailor a program

for the child under its supervision in a family home, or in a treatment, rehabilitative or
educational institution. VT. tit. 33, §§ 5529(a)(3), 5502(10).

106 VT. tit. 33, § 5506(c). To make a determination, the court may consider the maturity
of the child as exemplified by the child's background, adjustinent to school and the com-
munity, the child's prior record of delinquency, past treatment efforts and the child's re-
sponse to such treatment, whether the alleged offense was committed in an aggressive,
violent, premeditated or willful, manner, whether any personal injuries resulted or were
intended to result from the act, the likelihood of rehabilitation of the child by use of
options available through the juvenile system and whether the protection of the commu-
nity would be better served by transferringjurisdiction from thejuvenile court to a court of
criminal jurisdiction. VT. tit. 33, § 5506(a).

107 VT. tit. 33, §§ 5502(a) (1) (b), 5505 (a). Juveniles between the ages of nine and four-
teen who are accused of these enumerated offenses may also be transferred to adult crimi-
nal court for prosecution. The only difference between the two age groups is that the
latter requires a hearing prior to transfer. VT. tit. 33, § 5506(a). Juveniles in the former
group may seek to retransfer their case tojuvenile court, as mayjuveniles between the ages
of fifteen and eighteen. VT. tit. 38, § 5505 (b) (1991). See alo State v. Buelow, 155 Vt. 537,
587 A.2d 948 (1990) (stating that children seeking transfer from criminal courtjurisdiction
based on allegations of statutorily enumerated offenses, if they are between the ages of
fourteen and sixteen have the burden of showing that the criminal court is an inappropri-
ate forum); State v. Lafayette, 152 Vt 108, 564A.2d 1068 (1989) (holding that criminal trial
courts have broad discretion when ruling on motions to transfer cases to juvenile courts).
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If ajuvenile is convicted in criminal court, the juvenile will be
sentenced as an adult.'0 8 Furthermore, the juvenile will be placed
in an adult correctional facility if sentenced to a term of imprison-
ment, unless the juvenile is under the age of sixteen.10 9

Vermont's dial purposes are on a direct collision course.
While the statutory scheme can be said to protect the community,
allowing for the transfer of ten-year-olds to criminal court with con-:
cerns for the child's "moral, mental and physical development" is
highly questionable. 110 The increased likelihood of commitment
pursuant to transfer does not effectively deal - ith delinquency, nor
does commitment in itself. Furthermore, if a child is convicted in a
Vermont criminal court, adult sanctions must be imposed. At that
point, rehabilitation, which is more consistent with ajuvenile's in-
terest, may no longer be an option, since it is not readily provided
in the adult system.

It would not be a far stretch to suggest that a child who is ten,
thirteen or even fifteen is not beyond rehabilitation. Rehabilitation
can address both the.concern for public safety and the youth's well-
being. Training schools and adultjails will not. These facilities, by
nature, are filled with violence and anti-social behavior. Commit-
ment within such facilities increases the likelihood of future
delinquent behavior and adult criminality by further instilling de-
linquent values in these impressionable youth. 1 1

Juvenile delinquents, unlike some of their adult counterparts,
will usually be released from incarceration at some point. How

108 VT. tit. 33, § 5530(b).
109 VT. tit. 33, § 5530(c). Aspecial provision states thatrminors under the age of sixteen

who are sentenced to a term of imprisonment pursuant to a criminal conviction, may not
be placed in a correctional facility used to house adult offenders. VT. tit. 33, § 5580(d).

110 Transfer provisions are enacted to address concerns for public safety. Amenability to
treatment and rehabilitation plays a relatively minimal role in a waiver decision, if any role
at all. See Franklin E. Zimring, The Treatment of Hard Cases in Ameicanjuvenile Justiee: In
Defense of Discretionarj Waive, 5 Nonm DmEJ.L. E-mics & PuB. Pox'y 267, 276-77 (1991).

111 Martin L Forst & Martha-Elin Blomquist, CraeiingDoutn onJuveniles: The Changing
Ideology of Youth Conctios 5 NomrR DAmJ.L E-Hics & PuB. POL'y 323, 362-63 (1991).
This process is also known as "prisonization." It is said to serve as a "counter-deterrent,"
because the longer ajuvenile stays in a training school subjected to anti-social and delin-
quent behavior, the likelihood of recidivism increases. This "prisonization" process is even
harsher for those youths who are forced to serve time in adult correctional facilities. Their
experience can never be said to serve anything other than a retributive purpose. At the
same time, commitment to adult facilties increases violent behavior, since in those sur-
roundings this behavior may be necessary for survival. Id. See also Poole & Regoli, Vioence
in Juvenile Institutions, 21 CtiaE & DEUN. 213 (1983). Additionally, juveniles confined in
adult correctional facilities are often victims of sexual assault. Consequently, in cases in-
volving juvenile sexual offenders, such as Johnny, this type of victimization gives rise to
subsequent sexual aggression towards women and children. This in turn leads to an in-
crease in the rate of recidivism amongjuvenile sex offenders. Martin ForstJeffrey Fagan &
T. Scott Vivona, Youth in Prisons and Training Schools: Peretions and Consequences of the
Treatment-Custody Dichotomy, 40Juv. & PAM. Or. J., 10 (1989).
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they react to society when that time comes will depend on how they
are treated now. 1 2 Protection of the community, in this light,
would be better served by focusing more on the rehabilitation of
juvenile offenders, rather than on punishment alone.

Other inequities in the Vermont system are demonstrated
through its application to my beginning hypothetical. Since sexual
assault is one of the enumerated offenses requiring eligibility for
transfer to criminal court, Johnny would be subject to criminal ad-
judication.11 Thus, if the waiver hearing by the juvenile court re-
sults in a transfer andJohnny is then convicted of sexual assault, he
will be faced with a penalty equivalent to that which could be im-
posed on his adult counterpart."1 4 On the other hand, if the juve-
nile court retains jurisdiction and reaches a finding of
delinquency, the available sanctions are significantly more leni-
ent.115 This ultimately leads to an inequitable result." 6 Since the
juvenile court judge has full discretion over whether to transfer a
child to criminal court, another child committing the same crime
could end up with a drastically different disposition or sentence." 7

D. Calyfmia

The California Anold-Kennick Juvenile Court Law"18 states
that rehabilitation and treatment of juveniles committing acts
which would be criminal if committed by adults must be consid-
ered along with the safety and protection of the community in
wardship proceedings." 9 In as much as accountability seems to
drive the juvenile courts' choice of disposition, 2 ° California pro-
vides the defense of infancy in both criminal and juvenile court
proceedings.' 2'

112 Forst & Blomquist, supra note 111, at 362 (citing U.S. v. Bland 472 F.2d 1829, 1349
(D.C. Cir. 1972) (Wright,J. dissenting) cert. deniA 412 U.S. 909 (1974)).

11s Id. See supra text accompanying note 107.
114 However, he will not be sent to an adult facility, since he is under sixteen. Se supra

note 109 and accompanying text.
115 See sup a text accompanying notes 103-05.
116 This applies to any state providing "judicial waiver" provisions.
117 Even though guidelines are provided for judges in waiver decisions, they are still

vague and broad enough to allow ample space for subjectiveness.
118 CAL. WELF. & INST. CODE § 200 (West 1984 & Supp. 1993).
119 WEL. . & INST. § 202. Se also In 7eDennisJ., 140 Cal. Rptr. 463 (1977). California

classifies juvenile delinquents as potential wards of the courts.
120 WEu. & INsr. § 202(b). Se also Forst & Blomquist, supra note 111, at 359.
121 CAL. PENAL CODE § 26 (West 1988). See also In re Billie, 269 Cal. Rptr. 212 (1990),

review denied (holding that a child under 14 is presumed incapable of committing criminal
acts unless proof beyond a reasonable doubt is offered to show that the child understood
the wrongfulness of the act when it was committed); In 7e Gladys R., 83 Cal. Rptr. 671
(1970) (stating that the infancy defense is applicable to juvenile proceedings).
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Once a youth is found to be within the juvenile court's juris-
diction,122 the court may hold a wardship proceeding or, without
declaring the juvenile a ward, order the youth to participate in a
program of supervision.'12  In the alternative, if the youth was six-
teen or older at the time of the offense, a transfer to criminal court
is an option.

Pursuant to a wardship proceeding, the juvenile court judge
must determine whether thejuvenile committed the alleged crimi-
nal act. 24 if such a finding is made, the court may enter a judg-
ment of probation2 5 or declare the child a ward of the court. 2 6

122 Any child who is alleged to have committed an act that constitutes a crime under
California law or any law in the United States, while under the age of eighteen, is within
the jurisdiction of the Califomiajuvenile court. WELF. & INst. § 602. Furthermore, the
court may extend itsjurisdiction over a child until the child attains the age of twenty-one, if
the child is declared a ward of the c6urt, and until the age of twenty-five for wards commit-
ted to'theYouth Authority. Wr.r. & INsr. § 607(a) & (b). See also infra note 170 for exten-
sion ofjurisdiction ofjuvenile wards committed to the Youth Authority.

However, prior to referral of a case to the juvenile court the probation department
may, after an investigation of the child and with consent of the child and the child's parent
or guardian, create a specific "program of supervision" for the child. Supervision pro-
grams may include care and treatment for addiction to controlled substances, educational
or counseling programs for the child and his or her parent or guardian, or the mainte-
nance and operation of shelter-care facilities, crisis resolution homes or counseling and
educational centers including treatment therein. This course of action does not bar future
referral of the case to the prosecuting attorney. If the probation department decides to
refer the case it may do so 90 days after commencement of the program or prior to the end
of the program. The maximum time period for this type of program is six months. Wrm.L.
& INsr. § 654. See also, In re Michael D., 260 Cal. Rptr. 80 (1989) (permitting six month
maximum for program of supervision); People c rexL Kortmeier v. Superior Court (Greg
T.), 289 Cal. Rptr. 920 (1987) (barring prosecutor from commencing an action after the
six-month maximum). All programs must include assignments geared to teaching the
child to be responsible for his or her actions. Examples are community service, repair of
property damaged by the child, restitution, or participation in counseling and treatment
programs. Wmix. & INsr. § 654.6. However if the crime alleged is a felony, the probation
department does not have the option to place the child in a supervision program and must
refer the case to the prosecuting attorney. WmrL. & INsr. § 653.5(c), § 707(b).

123 W.. & INsr. § 654, § 654.2. If the child successfully completes the program, the
petition will be dismissed. If not, the court will proceed to adjudicate the child. Consent
of the minor and his or her parents, as well as other requirements and prohibitions that
apply to the probation department when formulating a supervision program, apply equally
to the juvenile court.

124 W=. & INst. § 702. Proof beyond a reasonable doubt is required at this stage.
WEL. & INst. § 701. See also Matter of Richard T., 220 Cal. Rptr. 573 (1985), disagweingwith,
In re Claud H., 92 Cal. Rptr. 888 (1979). Furthermore, since the infancy defense applies to
juvenile proceedings, a child under the age of forteen could not be found to have com-
mitted an act which constitutes a crime if committed by an adult unless the court con-
cluded that the child understood the wrongfulnbss of his or her conduct at the time the act
was committed. In r BillieY., 269 Cal. Rptr. 212 (1990). If the court reaches this conclu-
sion, it must specify whether the offense found to have been committed is a felony or a
misdemeanor. Whu. & INST. § 702. See also In rJacob M., 258 Cal. Rptr. 754 (1989) (stat-
ing that although the juvenile court is not required to state reasons for its findings that a
juvenile commit a particular offense, it must specify whether the offense is a misdemeanor
or a felony).

125 WELx. & INst. § 725(a) (Supp. 1998). At this stage probation is for a maximum of six
months. Id. However, commission of offenses such as those requiring eligibility to transfer
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Wards may be placed on probation,1 27 be required to make
restitution' 28 or perform community service.'2 Alternatively, they
may be committed to a detention or treatment facility, 80 or to the
Department of the Youth Authority.' 31 In addition, if the youth is
found to have committed a sexual offense, and has not been
placed with the Youth Authority, he or she will be ordered to par-
ticipate in a juvenile sex offender treatment program. 32

If transfer is applicable, and is requested by the prosecuting
attorney, the juvenile court judge must hold a hearing to deter-
mine whether the youth is "fit" to be handled by the juvenile sys-

a case to criminal court precludes probation as a disposition. Se infra text accompanying
note 134.

126 WE.F. & INsr. § 725(b). An order declaring a child ward of the court is not
equivalent to a criminal conviction, nor is such a proceeding criminal in nature. Wmr. &
INSr. § 203; see also In e Michael, 190 Cal. Rptr. 585 (1983); In reTony, 151 Cal. Rptr. 84
(1978).

127 War. & INsr. §§ 727,728, 729, 729.1,729.2,729.6, 729.7. Probation is notan option
if the offense committed is excludable. See supra notes 125 and 134 and accompanying
text.

128 WEIF. & INSr. §§ 729.1, 729.6, 729.7, 730.5, 750.6.
129 WELi. & INS. §§ 727.5, 728, 729, 729.1, 729.6, 729.8.
130 WELP. & INST. § 730. Examples are juvenile homes, ranches, camps or forestry

camps. See genraUy WEn. & INsT. Ch. 2, Art. 28.5.
Is W~zu. & INST. § 731. The maximum period of confinementwith theYouth Authority

is that which would be imposed upon an adult convicted of the same offense. Wk.r. &
INST. § 731. See also In mjavier, 206 Cal. Rptr. 386 (1984). Furthermore, children under
the age of eleven are not eligible for placement with the Youth Authority. WLu. & INST.
§ 733. Examples of cases where orders for commitment to the Youth Authority have been
granted are: In re Martin L., 232 Cal. Rptr. 43 (1986) (thirteen-year-old found to be in
possession and under the influence of toluene, various prior offenses including lewd and
lascivious acts on a child under fourteen, use of marijuana and two successful run-away
attempts from juvenile court placements); In reJessie L., 182 Cal. Rptr. 396 (1982) (four-
teen-year-old found to have committed second-degree murder, no prior offenses, heavy
involvement in gang activity); In mAnthony T., 169 Cal. Rptr. 120 (1980) (juvenile found
to have been involved in two separate robberies involving the use of firearms to threaten
great bodily injury to victims, no prior offenses).

Aside from the normal commitment to a Youth Authority facility, the court may rec-
ommend assignment to a Leadership, Esteem, Ability, and Discipline (LEAD) program.
The Youth Authority may also make this assignment independent of a court recommenda-
tion. The program consists of an institutional period with a maximum duration of four
months from the time the program begins, and a parole period of a maximum duration of
six months. The institutional part is based on a military model and includes discipline,
educational, vocational training and substance abuse prevention. It also emphasizes public
service, personal accountability and good citizenship. The parole period is geared towards
ensuring the successful return of its participants to society. It provides, among other
things, counseling, family support services, drug testing, job training and placement serv-
ices. Upon successful completion of the parole part, the juvenile may be transferred to the
normal parole division of the Youth Authority. Wats. & INs. § 731.6. Unfortunately, not
all youths are eligible for participation in this program. Among those excluded are youths
under the age of sixteen, youths who have participated in LEAD in the past and youths
who have been committed to the Youth Authority on the basis of an offense that did not
involve serious violence or serious bodily injury. WxuL. & INsT. § 731.7.

182 See gewrally CAL. PENAL CODE, Ch. 3.7 (West 1992).
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tem.'-" A youth is initially presumed to be a "fit and proper
subject" for the juvenile court unless he or she is alleged to have
committed certain enumerated offenses such as murder, forcible
rape or assault with a deadly weapon.'3 4 In that case, there is a
rebuttable presumption that the youth is an unfit subject for the
juvenile court unless, after evaluating the evidence, the court de-
cides otherwise.'11

In either scenario, the court will base its decision on factors
such as the "criminal sophistication" of the child, the possibility of
rehabilitation of the child before the child reaches the age of ma-
jority, and the previous record of the child, if any.3 If the child is
found unfit to be dealt with by the juvenile court, the child may be
prosecuted in criminai court.'3 7

If a conviction ensues in criminal court, the trial court must
remand the case to the Youth Authority for the purpose of ob-
taining an "evaluation and report concerning... [the youth's]
amenability to training and treatment offered by the Youth Author-
ity." No child under the age of eighteen may be sentenced absent
this evaluation and report.8 8 Thereafter, pursuant to a recom-
mendation by the Youth Authority, the trial court has the discre-
tion to impose an appropriate sanction. 3 9

Nationwide, California's juvenile system exemplifies the most
punitive approach to juvenile justice, at least in practice. 40

Although its statutory framework seems quite similar to that of the
other states discussed, statistically the number of juveniles institu-
tionalized in California is twice that of the national average.' 41 Be-
cause more serious offenders are being waived into criminal courts,
juvenile courts are increasingly using commitment to training

Iss WELF. & INsTw. § 707. These youths must have been at least sixteen at the time of the
offense.

'34 WLFy. & INST. § 707(b).
'35 WaFu. & INST. § 707(c).
136 Id.
137 W. y. & INST. § 707. See also People v. Aguirre, 277 Cal. Rptr. 771 (1991), rehearing

denied and nodfied
1S8 WE.r. & INsr. § 707.2.
139 Factors the court must use to determine the appropriate sanction to impose on the

juvenile are the protection of society, the nature and seriousness of the offense, the inter-
ests ofjustice, the suitability of training and treatment offered by the Youth Authority and
the needs of thejuvenile. W0. & INST. § 707.2. See also, People v.Javier A., 215 Cal. Rptr.
242 (1985) (holding the trial court's order for imprisonment, instead of confinement to
theYouth Authority, as reconnended, was improperly based on the reasoning thatYouth
Authority confinement would not be sufficently long-term to rehabilitate a youth con-
victed of second-degree murder); but see People v. Gonzalez, 280 Cal. Rptr. 732 (1986)
(stating that the trial court is not bound to aYouth Authority recommendation, although
it must be given great weight).

240 Forst & Blomquist, supra note 111, at 354.
141 Id. at 858.
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schools as dispositions for less serious offenders. 1" However, this
is not the only cause for the drastic increase in the number of
wards institutionalized. The growing practice by parole boards of
increasing the minimum term wards must serve for their offenses
also explains this increase. 143

Overcrowding caused by these measures has resulted in in-
creased violence within the Youth Authority facilities. Due to this,
funds which would normally be used for rehabilitative programs
are being used to deal with the erupting violence instead. 44

Another cause for concern is the disproportionate representa-
tion of minority youth in correctional facilities, in comparison to
their white counterparts. 45 This overrepresentation is commonly
explained by the fact that minorities, such as blacks and Hispanics,
account for a disproportionate amount of arrests for serious
crime.146 However, this does not mean that they account for a
substantially disproportionate amount of serious crime that is
committed. 47

As a thirteen-year-old boy who has allegedly committed the
crime of rape, Johnny could be adjudicated a ward of the juvenile
court. However, under no circumstance would he be subject to
adult prosecution in California. 4 Furthermore, California's inclu-
sion of the defense of infancy in juvenile proceedings provides an
additional tactical outlet forJohnny's attorney. What is most nota-
ble about the California system is that children under the age of
fourteen who may in fact have been incapable of understanding
the wrongfulness of their actions will not automatically be ex-
cluded from the care and treatment the juvenile system can pro-

142 Id. at 357.
143 Id. at 856. This practice is not peculiar to California. Between 1977 and 1988 there

was a 43% increase in the number of youths held in juvenile correctional facilities and a
48% increase in the number of youths in adult correctional facilities, despite the stabiliza-
tion or reduction in the juvenile crime rate. Moreover, many of these youths were not
being held for serious offenses. This was illustrated by the 50% increase in the number of
youths held for drug and alcohol offenses during 1985-1987. Anne Kanklin Mahoney,
"Man, I'm Already Dead": SeriousJuvenile Offend= in Context, 5 Nozm D4 mE J.L Emics &
PuB. PoL'y 443, 447 (1991); Paul Marcotte, Criminal K14 76 A.B-A. J. 61, 63-64 (April
1990). See infra note 180 for a discussion on police practices during arrests.
144 Id. at 358.
'45 Id. at 874. Although minority youth comprise only 18% of the youth population in

the United States, they make up about 50% of all the youth confined in its public juvenile
detention centers. This results in a 180% overrepresentation of black males and an 86%
overrepresentation for Hispanic males. ScmwAR7z, supra note 92, at 47; National Council
ofJuvenile and Family CourtJudges, Minority Youth in the Juvenile Justke System: Afudidal
Reponse 41 Juv. & FAu. CT.J. No.3A,1 (1990) [hereinafter Minority Youth].

146 See infra note 180 for a discussion on police practices during arrests.
147 ScuwARTz, supra note 92, at 47.
148 See supra note 183.
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vide. 149 The court, as mentioned earlier, has the option of placing
a child in a program of supervision prior to commencement of a
proceeding.15 In this scenario, Johnny might receive treatment
that would include participation in a juvenile sex offender treat-
ment program, without being declared a ward of the court.' 51

Alternatively, if Johnny is found to have understood the
wrongfulness of his conduct he would be declared a ward of the
court. Since Johnny's offense would probably preclude proba-
tion,152 Johnny would probably be committed to the Youth Author-
ity, possibly until he reached the age of twenty-five.-' 3 This, in
turn, would preclude him from participating in a juvenile sexual
offender program.'-

Exclusion from ajuvenile sexual offender treatment program,
for any reason, is a big mistake. Intervention during adolescence
is crucial. This is usually the time when sexual offenders first begin
to exhibit signs of their pathology and where their sexually assault-
ive conduct has not yet become a permanent part of their personal-
ity.155 Since youths such as Johnny are still in a formative stage of
development, they may be more responsive to treatment and reha-
bilitative programs geared to changing behavior and providing
them with skills to effectively confront their problem in society.' 56

149 As discussed earlier, under the Florida system the infancy defense was held inapplica-
ble to juvenile proceedings. This is due to the concern that children successfully arguing
the defense would be taken out of the juvenile system. See supra note 38.

150 See supra note 123 and accompanying text.
151 See supra text accompanying note 171. However, since the modern trend is toward

commitment this is unlikely. See supra notes 140-42 and accompanying text.
152 The dispositional option of probation would be precluded, due to the nature of

Johnny's offense. See supra notes 17 and 134 and accompanying text.
153 This is in accord with the practice ofYouth Authority parole boards of extending the

sentences to their maximum, instead of allowing release after the minimum has been
served. Se Forst & Blomquist, supra note 111, at 357. He would also be precluded from
participating in LEAD, since he is under the age of sixteen. See supra note 131.

'4 See supra text accompanying note 132.
155 Weiks & Lehker, supra note 40, at 29. Statistics show that between one-third and one-

half of adult convicted rapists committed their first sexual offense during adolescence. In
addition, thirty percent of those arrested for rape are adolescents. IR It is troubling that
the number of known adolescent sexual offenders have increased dramatically, despite the
fact that these offenders are significantly under-reported by victims, police, parents and
courts. Id at 30. Furthermore, recent child sexual abuse reports have indicated that over
fifty percent of boys who have been molested and at least fifteen to twenty percent of girls
who have been sexually abused have been the victims of perpetrators under the age of
eighteen. Preliminary Report, supra note 40, at 5.

1.56 Treatment programs for sexual offenders typically combine group, family and indi-
vidual counseling. They focus on helping these youths to establish healthy individual and
family functioning, while teaching them to take responsibility for their actions, to under-
stand and explain their behavior, to be able to identify a pattern or cycle of offensive
behavior and to acquire the ability to interrupt such a cycle before it occurs. Programs also
teach these youths to develop victim awareness and empathy, and to learn to view past
victims as persons not objects. Prdirminary Report, supra note 40, at 28; Weiks & Lehker,
supra note 40, at 32.
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E. New York
NewYork's Family Court Act extends its jurisdiction to encom-

pass any child between the ages of seven and sixteen who is alleged
to have committed an act for which he or she is not criminally re-
sponsible.15 7 Also included are children who have been removed
from criminal court to the Family Court.158

When a petition is filed with the Family Court, the child must
make an initial appearance where the judge must determine
whether the case should be referred back to the probation services
for adjustment,159 or alternatively, adjudication if appropriate. 160

There is no judicial waiver mechanism under the New York juve-
nile scheme.' 6 1

During an adjudication proceeding, the judge must decide if
the juvenile committed the alleged delinquent act. 62 Thereafter,
the judge must impose the "least restrictive" disposition consistent
with the needs and best interests of the child, as well as the protec-
tion of the community."6 Viable options include conditional dis-
charge, 64 probation,165 or placement in the home or with the

157 N.Y. FAm. Or. ACr § 301.2(l) (McKinney 1983 & Supp. 1994). According to Section
30.00 of the Penal Code a person under the age of sixteen is not criminally responsible for
his or her conduct. However, this does not apply to children over twelve charged with
murder in the second-degree, or children over thirteen charged with crimes such as kid-
napping, arson, assault, manslaughter, rape, and aggravated sexual abuse. N.Y. PteAL LAW
§ 30.00(2) (McKinney 1987 & Supp. 1994). See infra note 169. The age at the time the
offense was committed controls. Samuel P. v. People, 430 N.Y.S.2d 669 (1980).

158 N.Y. FAm. CT. Aar § 301.2(1). See infta notes 169-74 and accompanying text for re-
moval procedures.

159 N.Y. Fm. Or. Acr §§ 320.4(2) (b), 320.6.
16D N.Y. F~a. CT. Acr § 320.4(2) (d). Atan initial appearance the court must also deter-

mine whether detention is necessary at that point and if so the date of a probable cause
hearing, if one has not already been held. N.Y. FAm. Or. Acr § 320.4(2) (a) & 2(c), 325.1,
320.5. See generay N.Y. FAM. CT. Acr Art. 3, part 4.

161 However, statutory provisions automatically subject youths as young as thirteen to
prosecution in criminal court. See infra note 169.

162 See genera!y N.Y. FAm. CT. ACr, ArtS, part 4. However, if the proceeding in the Fam-
ily Court was commenced pursuant to an order of removal following a criminal court con-
viction, the fact-finding hearing requirement is deemed to have been met with the filing of
the order. Nevertheless, the court may review the records or conduct a hearing to clarify
issues where it deems necessary. N.Y. FAm. CT. Acr § 346.1; N.Y. Camm. PRo. LAw
§§ 220.10, 310.85, 330.25 (McKl nney 1993). Proof beyond a reasonable doubt is the ap-
propriate standard during this stage of the proceedings. N.Y. FAM. CT. Aar § 342.2(4). See
also Matter ofJerry XX, 495 N.Y.S.2d 736 (1985), appeal denied 68 N.Y.S.2d 601.

163 N.Y. FAm. CT. Acr §§ 350.3(2), 352.2(2). See also Matter of Dennis NN, 483 N.Y.S.2d
856 (1985). The standard of proof at this stage is proof by the preponderance of the
evidence. Id. Similarly relaxed is the standard for admissibility of evidence. Unlike the
fact-finding hearing where the evidence presented must be "competent," the evidence
presented during the dispositional hearing need only be "material and relevant." In -re
Nathan N., 391 N.Y.S.2d 599 (1977). In fact, evidence which was not admissible in the fact-
finding stage, will be admissible during the dispositional stage. Matter of Randy G., 487
N.Y.S.2d 967 (1985).

164 N.Y. FAM. Or. Acr §§ 352.2(1) (a), 353.1.
165 N.Y. FAM. Or. Acr §§ 352.2(1) (c), 353.3.
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Youth Division.165 If the offense is a "designated felony act,"167 the
court may opt to impose restrictive placement for a longer term. 68

Juveniles eligible for criminal court adjudication are those
who are thirteen through fifteen and have been charged with of-
fenses for which they may be held criminally responsible. 169 These
types of offenders, classified as 'Juvenile offenders," are tried in
criminal court for their offenses unless they are removed to the
Family Court' ° If the juvenile is removed, adjudication will pro-

66 N.Y. FAm. Or. Acr §§ 852.2(1) (c), 353.3. However, no child under the age of ten
maybe placed in a secure detention facility. N.Y. FAM. Cr. Acr § 304.1(3). -

' 6 7 "Designated felonies" include second-degree murder, kidnapping, arson, assault,
manslaughter, rape or sodomy if committed by a youth thirteen years old or older and first
degree burglary and certain types of second degree burglary where youths are over four-
teen. A youth is found to have committed a "designated felony act" when the youth has
had two prior "designated felony" findings. N.Y. FAM. CT. Aar §§ 301.2(8), 353.5.

168 N.Y. FAM. Or. Aar §§ 352.2(1) (e), 353.3. Prior to a dispositional hearing for a child
found to have committed a designated felony act, a probation investigation and diagnosis
assessment must be ordered by the judge. N.Y. FAM. CT. Ac § 351.1 In determining
whether restrictive placement is appropriate, the court will consider the best interests of
the child, any prior record, the child's background, the nature and circumstances of the
offense, the need to protect the community and the age and physical condition of the
victim to the crime. N.Y. FAM. CT. ACr § 353.5 (2) (a)-(e). However, under no circum-
stances may a child's placement extend beyond his or her twenty-first birthday.

A youth found to have committed an A-felony, who is given an order for a restrictive
placement, will be placed in the Youth Division for at least five years. The first twelve to
eighteen months the child will be confined in a secure facility, depending on the specifica-
tions in the dispositional order. After this period, the child will be placed in a residentialfaclity for twelve months. Conversely, where a child is found to have committed a "desig-
nated felony act" not amounting to an A-felony, and is given an order of restrictive place-
ment, the child will be placed with the Youth Division for at least three years. During the
first six to twelve months, or as specified in the order, the child will be confined in a secure
facility. After this period, the child is be placed in a residential facility for six to twelve
months. N.Y. FAM. Or. Acr § 853.5.

169 N.Y. PENAL LIAw § 80.00(2). See generay, N.Y. Cium. PRO. IAwArt. 725. The New
York legislature created the status of "juvenile offender" to allow juveniles who are thirteen
through fifteen years of age to be held criminally responsible for certain acts such as mur-
der for thirteen year olds, and kidnapping, arson and rape for fourteen and fifteen year
olds. N.YPEmL LAw § 10.00(18); N.Y. Camm. PRoc. IAw§ 1.20(42). Although NewYork
does offer the defense of infancy to children under the age of sixteen faced with criminal
prosecution, it excludes the use of the defense by children who fall into the "juvenile of-
fender" category. Compare N.Y PENAL LAw § 80.00(2) to N.Y. Cam. PROC. LAw § 1.20(42)
and N.Y. PENA.. LAw § 10.00 (18). Perhaps this is due to the already differential treatment
granted to "juvenile offenders." Se4 Susan K. Knipps, What is a "Tair" Respone tojuveniLe
Crime?, 20 FoRaDHe Un. LJ. 455, 459 (1993). Keep in mind that the defense of infancy
was historically used to afford juveniles faced with criminal prosecutions in a unified system
for adults and children differential treatment. See supra text accompanying note 4.

170 N.Y. CuM. PROc. LAW § 725.00. If the child is removed, a proceeding must be
originated pursuant to Article 8 of the Family Court Act. Id. See, eg., People v. Harris, 420
N.Y.S.2d 102 (1979) (stating that if the grand jury finds that the evidence is insufficient to
establish that there is reasonable cause that the person committed an act for which one
under sixteen may be criminally responsible, it may vote to file a request to remove the
charge to the Family Court); Vega v. Bell, 419 N.Y.S.2d 454 (1979) (stating that the crimi-
nal court has discretion to remove an accused juvenile offender to Family Court before
submitting a case for grandjury indictment). Factors considered to remove a case are the
seriousness and circumstances of the offense, the extent of harm caused, the amount of
evidence showing guilt (whether admissible at trial or not), any mitigating circumstances,
the defendant's role in the perpetration of the crime, possible deficiencies in proof of the
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ceed in the Family Court.1 7 ' However, if removal is unsuccessful,
the youth will proceed to be adjudicated as a "juvenile offender" in
criminal court. As such, he or she would be faced with an indeter-
minate sentence of incarceration if convicted of ajuvenile offendfer
offense.'72 Alternatively, the court may grant "Youthful Offender"
status, 8S which would allow the court to impose a series of lesser
sanctions, including probation or fines.174

The New York juvenile system is flawed in a number of re-
spects. First, the operation of its Juvenile Offender laws has not
resulted in the harsher treatment envisioned.'7 5 Second, the Fam-
ily Court gives off detrimental messages to the youths who come
before it.

In theory, it seems logical to assume that criminal courts
would impose harsher penalties than those that would be imposed
by the Family Court. However, practice has effectuated different
results. It seems that even the toughest "juvenile offenders" end up
being viewed as the "babies" in the adult criminal system.' 76  This
can be explained by factors such as the relatively minor criminal
histories of "juvenile offenders" when compared to their adult

crime, the background and character of the defendant, the impact removal would have on
the welfare and safety of the community, the impact removal would have on public confi-
dence in the criminaljustice system, the opinion of the victim with respect to removal (if
deemed appropriate) and any other factors indicating that a criminal conviction would
serve no useful purpose. N.Y. Cnms. PRoc. LAw §§ 180.75(4), 210.43(l)(b) & 2(a)-(i).

171 In the case of removal, the petition must state whether the act alleged is a "desig-
nated felony act." This will enable the court to impose more severe sanctions than would
ordinarily be available. See supra note 168 for dispositional options.

The same offenses that would allow a criminal court to attain jurisdiction of a child
over twelve are included in those offenses classified as designated felonies. However, to be
classified as a perpetrator of a "designated felony act," the child must have had two prior
findings by the court that he or she committed any of the enumerated offenses, regardless
of the age at the time of the offenses. N.Y. FAw. Cr. Ac-r § 301.2(8).

172 Knipps, supra note 169, at 459. However, the minimum and maximum sentences for
incarceration are less than those that would be required for adults convicted of the same
offenses. Id. See supra note 169 for the definition of ajuvenile offender.

17S Id. This option is not available to children convicted of an A-I or an A-I felony,
children with previous felony convictions and sentences, children who have been previ-
ously grantedYO status pursuant to a felony conviction or children who have been found
to have committed a "designated felony act" by the Family Court. Id. at n.15.

174 Id.
175 Id. The Juvenile Offender laws were adopted to respond to public outcry over a

perceived increase in the incidence of violentjuvenile crime. Prosecution in adult courts
was thought to answer the concerns for public safety, since harsher penalties were thought
to be the logical result of such proceedings.

176 Id. Statistics regarding the treatment ofJuvenile Offenders in the first five years that
the law was in operation show that of the 6,951 youth arrested, 4,770 received no criminal
sanctions. These cases were either dismissed or removed to the Family Court. In addition,
664 received probation and remained in the community, while 598 received sentences of
incarceration equal to those that could have been imposed by the Family Court. Only
about four percent received sentences that were longer than those that could have been
received from the Family Court. Id. at 460.
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counterparts, their questionable moral culpability and brighter
prospects of rehabilitation.177

These findings bring into question the very foundation of sub-
jecting juveniles to adult prosecution. That is, if the purpose of
prosecuting juveniles in criminal court is to provide an avenue for
increased punishment, the practice of doing the reverse under-
mines the original purpose and makes the whole process of adult
prosecution unnecessary.17 8

The second flaw of the New York system deals with the struc-
ture of the juvenile division of the Family Court. This division of
the New York court system has increasingly been referred to as the
"ghetto court," and rightfully so, in one respect. The dilapidated
conditions and disrepair of the court facilities sends a message to
the youth who come before it that they do not matter to society.7 9

This message of inferiority and insignificance is further enforced
by the composition of the courtroom itself. That is, while the
youth who come before the court are predominantly black and
Hispanic, most of those "in charge" are white.' 80

Feelings of low self esteem and confidence are typically char-
acteristic of youth who commit delinquent acts. In fact, these feel-
ings of worthlessness and inferiority have been linked to
delinquent behavior.18 1 The subliminal message that is being sent
to youth who come before the Family Court further reinforces
these negative feelinigs and traits. If Family Court is meant to help

177 Id. at 461.
178 Alternatively, those juveniles who do end up incarcerated in adult prisons, pursuant

to criminal court convictions, do not have the option of rehabilitation programs. Instead,
they are subject to "prisonization." See supra note 111.

179 See infra note 180 and accompanying text.
180 Diane Ridley Gatewood, The High Cost ofJuvenikeJustire, 20 FoRDAMn URn. LJ. 659,

662-63 (1993). These conditions are especially prevalent in NewYork City. Id. The dispro-
portion between white and non-white youth before the Family Court and other juvenile
courts throughout the country has been attributed in part to practices used to refer cases
to thejuvenile courts. In mostjurisdictions, police officers have broad discretion to decide
how a given juvenile will be handled. Options available are warnings, citations, taking the
youth into custody and/or referring the youth to the local juvenile court. Definitive re-
search reports that police divert as many as 64% of youth away from the formal juvenile
system. Nevertheless, the vast majority of referrals still come from the police. The reports
also show that the overall arrest rate for police encounters with blacks is 21%, compared to
8% for encounters with white youth. Commentators have suggested that this increased
number of arrests and referrals of minority youths by police officers can be ascribed to
personal biases and prejudices held by law enforcement officers. In turn, this leads police
to believe that poor minorities, such as blacks and Hispanics, are more criminal. Minority
Youth, spra note 145, at 11-12; see also SCHWARTZ, -supra note 92, at 47.

181 Gwen McGuf[y, M.P.A., M. Bennet Broner, Ph.D. & T. Allen Smith, Ph.D., The Influ-
ence of 'ChangingDirectins on the Seeteem of aDelinquent Population in a Corectarial Setting;
41Juv. & FAm. CT.J. No. 1, 47. The authors posit that treatment geared towards enhanc-
ing ajuvenile's self-image can reduce -the incidence of risk-taking behavior such as sub-
stance abuse, sexual promiscuity and juvenile delinquency. Id
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juveniles, a first step would be to take away suggestions of inferi-
ority and worthlessness from within its four walls.

As a thirteen-year-old committing what would be the crime of
rape if committed by an adult, Johnny would escape liability as a
"juvenile offender" in criminal court. 8 2 In addition, he would es-
cape the liability of a child committing a "designated felony act."
Only youths alleged to have committed "juvenile offender" acts
that are removed to Family Court from criminal court would fall in
this category. Thus, Johnny would proceed in Family Court. If he
is found to have committed the alleged act, and is found in need of
care, treatment or confinement, he could face a variety of dis-
positions such as probation, conditional discharge or confinement.
Realistically, a judge would probably be more inclined to order
confinement, due to the seriousness ofJohnny's offense. However,
confinement would be limited to the eighteen- month maximum
required for felony offenses not classified as "designated
felonies." 83

VI. ThE JuvENmE COURT OF THE 90's

Many ask what can be done to treat juvenile offenders more
effectively. Some elect to live with the present juvenile system,
while others call for its complete abolition.8 4

National public opinion surveys regarding juvenile crime show
that a significant majority of the public feels that rehabilitation and
treatment, not punishment, should be the primary purpose of the
juvenile court.as5 Accordingly, there is much support for tax dol-
lars being spent on rehabilitative programs as opposed to confine-
ment.L86 These surveys show that the majority of the public holds
the view thatjuveniles should not receive sanctions as would adults
committing similar crimes.' Further illustrated is the overwhelm-
ing sentiment that youths should receive the same due process

182 Only a fourteen or fifteen-year-old committing the crime of rape falls into the "juve-
nile offender" category. See supra note 169.

183 N.Y. FAm. Or. Acr § 353.3(2). The maximum confinement for a misdemeanor is
twelve months. N.Y. FAm. Or. Acr § 353.3 (5). However, for either offense classification,
the court may extend the maximum period of confinement for an additional year after a
hearing. N.Y. FAm. Or. Aar §§ 353.3(7), 355.1(2), 355.3.

184 See generay Fed, Prindple of the Offene supra note 14; Ainsworth, Re-Imaging supra
note 28.

18 Sm Ira M. Schwartz, Shenyang Guo & John Johnson Kerbs, Public Attifuds Toward
Juvenile Cime andJuvenikeJustice. ImplicationsforPublicPoliy, 13 RHe~nmJ. Pun. L. & PoL'Y
241, 242, 244 (1992).

186 Id. at 257.
187 Id at 243. This exemplifies the belief that children committing crimes are capable of

reform. Every effort should be made towards achieving their rehabilitation.
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lights afforded adults in criminal adjudications. 188 On the other
hand, the same public strongly favors criminal court prosecution of
juveniles committing felonies.189

The belief thatjuvenile felons should be adjudicated in crimi-
nal court may be attributed to a number of factors. Initially, the
fear of being the victim of a violent crime leads many to believe
that the juvenile court is not an appropriate forum to deal with
juvenile felons.' 90 In other words, the juvenile court is not
equipped to provide the harsher sanctions required to keep this
type of offender off the streets.' 9 '

The review of the juvenile systems in Florida, Texas, Vermont,
California and New York illustrates a few different approaches to
dealing with juveniles. However, in practice, one system emerges
... that which gives in to public outcry for harsher punishment and
accountability for juveniles. Unfortunately, the harsher sanctions,
such as increased institutionalization, do not work. As mentioned,
such incarceration, in fact, leads to more antisocial behavior and
may increase recidivism because training schools and prisons are in
essence training grounds for criminal and anti-social behavior.1 92

If that's what the public wants, that's what the states are giving
them. Instead of initiating effective programs to increase the self-
esteem of young delinquents and provide them with education and
skills to live in society and the family, grammar school and high
school instruction are being replaced by that of prisons.'9 - As a
result, institutionalized youths may be graduating into the adult
criminal system, instead of college.

Enactment of waiver statutes illustrates the widely-held view
that juveniles committing serious crimes are beyond rehabilitation
and treatment. It is widely believed that they, instead, need and
deserve punishment. Using a simple example, which unfortunately
is not the exceptional case in certain areas, 94 I illustrated how the

188 Id. at 243-44.
189 Id at 258.
190 1&j
191 Id. at 260. Moreover, the fact that delinquency proceedings are usually confidential

shuts the public out from what is occurring within and promotes more desperation.
192 See supra note 111.
193 See California example supra note 140-44 and accompanying text.
194 The plight of inner city kids is something to fear. These children are constantly

surrounded by violence and insecurity. Due to this, they tend to develop a sense of"fiture-
lessness and a loss of being. They also become numb to the violence around them. Dif-
ferent age groups are affected differently by this constant exposure to violence. For
example, while preschool children tend to become more passive and revert to earlier be-
havior, such as clinging and bed-wetting, school age children and adolescents become
more aggressive and begin to engage in self-destructive behavior including aggression, sub-
stance abuse and delinquency. SweAileen M. Bigelow, In the Ghetto. The State Duty to Protect

242 [Vol. 2:215



JUVENILE JUSTICE WITH A FUTURE

same child could receive very different treatment in five out of fifty
states.1 95 One might find justification for diverse treatment among
differing systems. However, in two out of the five state systems dis-
cussed, similar disparity in treatment would be likely to result
within the systems themselves. 95

To afford a more equitable system for all juveniles faced with
adjudication for acts constituting crimes, I would propose that all
juvenile systems exclude discretionary or mandatory waiver to crim-
inal court.' 97 This course of action would ensure access for all
juveniles to the treatment and programs that should be available
through the juvenile system. At the same time, this would create
more level results in juvenile adjudications.'9 8 Nevertheless, since
any system must address the concerns and welfare of the public, I
would create the system to conform to the aforementioned public
concerns.

First, the court's jurisdiction would encompass any juvenile
under the age of eighteen who is alleged to have committed an
offense, other than a traffic offense, which is punishable by impris-
onment19 9 Furthermore, the court would have the option of ex-
tending its jurisdiction for dispositional purposes until the child
reaches the age of twenty-one. This would allow the court to place

Inmr-diy Children From Violence, 7 NoTRE DAmEJ.L. E mcs & PUB. POL'Y 533, 543-46 (1993)
(asserting that the state has the duty to intervene in the lives of inner-city children and
create a safer and healthier environment). Given these factors, the prevention of delin-
quency, especially among inner-city adolescents, must begin at an earlier stage. Programs,
such as Head Start, providing pre-school education and enrichment have proven effective
in preventing later delinquency. Also, community-based programs focusing on "multiple
solutions for multiple problems" have assisted in this effort by teaching juveniles needed
skills for effective decision-making later in life. The Milton S. Eisenhower Foundation,
Youth Investment and Community Reconstruction: Street Le.sons on Drugs and Ciime, 5 NoTmR
DmEJ.L. Erhics & PUB. Po.'Y 504, 512 (1991).

195 In NewYork, California and TexasJohnny escapes adjudication by a criminal court.
Nevertheless, dispositional alternatives in Texas juvenile courts allow for the possibility of
receiving up to 30 years imprisonment. California and New York, on the other hand, set
the maximum sentence at that which could be given to an adult. This, of course, is curbed
by the fact that the child will be released upon reaching the maximumjurisdictional age of
twenty-five for those committed to the Youth Authority, and twentyone for all others. On
the other hand, criminal adjudication may become a reality in Vermont and Florida. Nev-
ertheless, here dispositional options would also vary. In Vermont a criminal adjudication
would require the imposition of an adult sanction, while in Florida a child adjudicated in
criminal court could receive ajuvenile disposition if convicted.

196 In Florida, two children committing the same crime can have coinciding adjudica-
tions in juvenile and criminal court. One will face juvenile sanctions and the other
criminal.

197 By mandatory waiver, I am referring to a system which excludes certain offenses
from the juvenile court's jurisdiction. See supra note 169 and accompanying text for the
New York example.

198 That is to say that all juveniles will be subject to adjudication in the same system, the
juvenile system.

199 Under federal law, a minor is defined as one who has not attained his or her eight-
eenth birthday.
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juveniles who are adjudicated just prior to their eighteenth birth-
day in rehabilitative treatment and programs for up to three
years.2 00

To conform to the view that children should be afforded the
same procedural guarantees as their adult counterparts, juveniles
would be given the option of ajury trial, as well as procedural pro-
tections typically present during the adjudicatory stage of the pro-
ceedings.20 1 Also, any finding- of delinquency would be premised
on a finding of culpability. Accordingly, I would adopt California's
approach and allow use of the infancy defense.20 2 Availability. of
this defense would ensure that children in danger of being placed
in secure facilities would in fact have understood the wrongfulness
of their act at the time of its commission. 3  Nevertheless, to ad-
dress concerns such as those voiced by Florida courts that success-
ful application of the defense could remove juveniles in need of
treatment from the court's reach, the court could opt, at any time
prior to declaring a child delinquent, to place a child in an appro-
priate treatment program. 4

To address the public concern that juvenile courts are not
equipped to provide appropriate sanctions for juveniles commit-
ting serious crime, I would implement a determinate sentencing
system similar to that used in Texas.2 0 5 However, I would require
that the hearing to determine whether a transfer to an adult cor-
rectional facility is necessary be held at the age of twenty and a half,
if at that age the juvenile remains confined in a juvenile facility.205

At the dispositional stage of the proceedings, the court would
assess what type of disposition would best serve the child and the
concerns of the community. Granted that the final disposition of
a juvenile would rest within the discretion of the juvenile court

200 Nevertheless, juveniles given determinate sentences could be faced with possible
transfer to an adult facility upon reaching the age of twenty-one. See inftanotes 205-06 and
accompanying text.

201 This would include, among other things, the right to timely notice, right to counsel
and the right to cross-examination and confrontation of witnesses.

202 See supra note 120-21 and accompanying text.
203 Since culpability and accountability will always be addressed in a disposition order, it

is important to allow any and all safeguards that may help determine whether a child truly
requires placement in a secure facility.

204 This is Florida's rationale for holding this defense inapplicable to its delinquency
proceedings. Compare Florida supra note 38 and California supra notes 120-21. However,
under my system the court would, under no circumstance, have the option of placing a
child in confinement absent a finding of delinquency.

205 Sme supra notes 83-86 and accompanying text.
206 Once again this would ensure thatjuveniles before the courtjust prior to their eight-

eenth birthday would receive at least three years of rehabilitative treatment.
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judge, all dispositions would require inclusion of programs geared
to rehabilitation and successful reentry into the community.207

VI. CONCLUSION
Juvenile courts are in danger of extinction. Ultimately, socie-

tal opinion is what guides legislatures. Fear of victimization, and
outrage at the perception thatjuveniles get away with murder, feed
the growing discontent that may lead to changes which would
make the juvenile court obsolete. Is that really what society wants?
Or is that the only solution it is aware of?.

In contrast to most changes advocated to address societal con-
cern with the current juvenile system, my proposal does not chip
away at the rehabilitative ideal which led to the creation of the
juvenile court.2 08 Instead, I include provisions to allow for more
punitive sanctions while requiring treatment geared towards reha-
bilitation and reentry into the community. Jail is not going to
teach someone likeJohnny to be law-abiding. At the same time, no
one can deny thatjuveniles and adults are different. How then can
society spend tax dollars on jails which teach Criminal Method I
through X, instead of on programs which can give a child, who in
many ways is a victim of the society he grew up in, a chance to learn
that there is another life aside from the one he or she was taught to
live?

Mabe7 Arteaga

207 Concern that confinement is not treatment leads me to the conclusion that any dis-
positional order, especially those including confinement, must be accompanied by treat-
ment. This would allow the juvenile court to maintain a dual purpose of rehabilitation and
punishment to conform with.societal concerns. Also, as explained earlier, rehabilitation is
essential for sexual offenders. Thus, the requirment of rehabilitative programs serves the
dual purposes of rehabilitation and safety of the community are served.

208 See supra text accompanying notes 6-9.
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