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REPORTING SEXUAL ASSAULT OF WOMEN IN THE
MILITARY

JODIE FRIEDMAN*

INTRODUCTION

Sexual assault is the most underreported violent crime in society at large as

well as in the military.' Sexual assault in the military is widespread and likely

more damaging to its victims than assaults in the civilian sector. 2 While many of

the victims have gone to great lengths to expose the crimes and seek help, there

remains a huge underreporting problem. There are many legal and social deterrents

to reporting a sexual assault in the military. The lack of confidentiality is one

major factor that keeps many victims from making a report. Under the military's

sexual assault reporting policy prior to March 2005, victims could not get treatment

after a sexual assault without triggering a criminal investigation into the incident.

This policy raises some privacy concerns, because even though the military is run

by its own judicial system separate from civilian society, it still must work within

the bounds of the Constitution.

Recognizing the ineffectiveness of its reporting policy, the federal

government recently instituted a new policy, effective June 2005, by which sexual

assault victims in the military may seek treatment, and also control if and when

they want to begin any investigative processes. While this new policy seems to be

an improvement-since it may encourage more reporting and allow victims to

receive important health services-it has its limitations as well, including conflicts

with basic principles of criminal law.

First, this Note will present an overview of prominent sexual assault scandals

in the military and examine the underreporting problem. Next, it will analyze the

old reporting policy, including constitutional considerations. The Note will present

an overview of the military's criminal procedural process, and examine how sexual

offenses are prosecuted under the Uniform Code of Military Justice (UCMJ). Next,

* J.D. Candidate, Benjamin N. Cardozo School of Law, 2008; M.A., John Jay College of Criminal
Justice, 2004; B.A., Lehigh University, 2003.

1 Donna Miles, Report: Military Sexual Assault Prevention Program Working, AM. FORCES PRESS
SERV., Mar. 16, 2006, http://www.defenselink.mil/news/newsarticle.aspx?id=15162.

2 Paul M. Schimpf, Talk the Talk; Now Walk the Walk: Giving an Absolute Privilege to

Communications Between a Victim and Victim-Advocate in the Military, 185 MIL. L. REv. 149, 154
(2005).



376 CARDOZO JOURNAL OF LAW & GENDER

this Note will explore the military's new reporting policy. Finally, this Note will

discuss progress since implementation of the new policy and analyze the new

policy's effectiveness.

I. OVERVIEW OF MILITARY SEXUAL ASSAULT SCANDALS

One of the most notorious military sexual assault incidents in modern history
was in 1991 at the annual Tailhook Convention: at least twenty-six women were

sexually assaulted by Navy and Marine aviators in suites and hallways of a Las

Vegas hotel. 3 Despite an investigation, including interviews with 1500 Navy and
Marine officers and a 2000 page report, no one was prosecuted. 4 The Department

of Defense's Office of the Inspector General established that 100 assaults took

place, and drew up a list of 140 suspects. 5 The investigation was botched,

however, because too many suspects were given immunity with the hope that they

would turn in senior officers, suspects were not read their rights, and interviews

were not recorded. 6 Punishments were handed down arbitrarily and careers of

women and men, whether guilty or not, were ruined or tarnished forever.7 The next

major sex scandal occurred in 1996-97 at the Aberdeen Proving Grounds and
Advanced Training Facility. At Aberdeen drill sergeants were accused of raping

females under their command. 8 Three soldiers were charged, 9 one soldier was

sentenced to twenty-five years in prison for raping six female trainees, and another

soldier was sentenced to four months in jail after a plea agreement dropping the
rape charges. 10 Twelve other soldiers were eventually charged for similar sexual

misconduct.l' A 2003 Air Force investigation of sexual abuse allegations at the
Air Force Academy identified fifty-four cases of rape or sexual assault at the

Academy, including findings that female cadets reporting the incidents were not

3 Douglas R. Kay, Running a Gauntlet of Sexual Abuse: Sexual Harassment of Female Naval
Personnel in the United States Navy, 29 CAL. W. L. REV 307, 333 (1992). The Tailhook Association is
a private organization comprised of active duty, Reserve, and retired Navy and Marine Corps aviators,
defense contractors and others. It organizes an annual convention centered around social events and
professional development. The 35h annual Tailhook Symposium was held in September 1991 at the Las
Vegas Hilton Hotel. Of the estimated 5000 people who attended the event, approximately 4000 were
Navy and Marine Corps aviation officers, and the remaining attendees were contractors, government
civilian employees, retired officers, and the general public. Frontline: The Navy Blues: Tailhook '91 in
Brief PBS Online, http://www.pbs.org/wgbh/pages/frontline/shows/navy/tailhook/91.html.

4 Id. at 309.
5 William L. O'Neill, Sex Scandals in the Gender-Integrated Military, GENDER ISSUES, Jan. 1,

1998, available at www.accessmylibrary.com/coms2/summary-0286-390648_ITM.
6 Id.
7 Id.
8 Martha Chamallas, Women and War: A Critical Discourse: Panel Two-Women Warriors, 20

BERKELEY J. GENDER L. & JUST. 338, 339 (2005).
9 Three Soldiers Arraigned in U.S. Army Sex Scandal, CNN.com, Dec. 6, 1996,

http://www.cnn.com/US/9612/06/aberdeen.arraign/index.html.
10 Jackie Spinner & Dana Priest, Sergeant Gets 25 Years in Aberdeen Rape Cases, WASH. POST,

May 7, 1997, at Al.
II O'Neill, supra note 5
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taken seriously and often punished severely for rules violations. 12 In 2003, the
media revealed the prevalence of sexual assaults upon female service members in
Iraq, Afghanistan, and Kuwait; the victims reported more than 100 allegations of
sexual assault over an eighteen-month period. 13

II. THE UNDERREPORTING PROBLEM

The Service Academy 2005 Sexual Harassment and Assault Survey
administered to a sample of students at the U.S. Military Academy (USMA), the
U.S. Naval Academy (USNA), and U.S. Air Force Academy (USAFA) in April
2005, indicates the sexual assault underreporting problem arises across the military
branches. At the USMA, forty one percent of the female cadets who experienced
sexual assaults indicated that they discussed or reported the incident with other
individuals or authorities and fifty percent of the women reported the incident to
their chain of command or criminal investigation organization. 14 At the USNA,
forty percent of female midshipmen indicated that they discussed or reported the
incident to an authority or organization and about one-third discussed with another
midshipmen or advocate. 15 At the USAFA, forty four percent of female cadets
indicated that they discussed or reported the incident with other individuals or
authorities and about the same number indicated they reported to an officer, peer
resource, or helpline. 16 The victims who reported the sexual assaults often felt
repercussions for reporting, such as ostracism, harassment, or ridicule. 17

The widespread fear of reporting sexual assaults is well-grounded. Many
women have come forward with the stories of their sexual assaults, their
mistreatment by the military, and the subsequent destruction of their military
careers. For example, Army Lieutenant Jennifer Dyer said she was sexually
assaulted by another lieutenant after a night of drinking with friends at the Officers
Club. 18  She said she reported the rape within ten to fifteen minutes, was
sequestered for three days without a telephone, and given two weeks leave to
recover.19 She said she was greeted with disbelief by military investigators,

12 See Bradley Olson, Academy Could Face Fallout in Decision on Owens Fate, BALTIMORE SUN,
Aug. 7, 2006; Morale Boosting; U.S. Military Still Has Work to Do to Clean Up its Act on Sexual Abuse
in the Ranks, THE Hous. CHRON., Sept. 1, 2006, at B8.

13 Schimpf, supra note 2, at,155-56.
14 PAUL J. COOK, ET. AL., SERVICE ACADEMY 2005 SEXUAL HARASSMENT AND ASSAULT SURVEY,

DMDC Report No. 2005-018, at v (2005).
15 Id. at vi.
16 Id. at vii.
17 Id. atv.
18 Army Rape Accuser Speaks Out, CBS News, Feb. 20, 2005,

http://www.cbsnews.com/stories/2005/02/l7/60minutes/main67479 I.shtml. Lt. Dyer was a member of
the New Jersey National Guard who went AWOL for two months after refusing to return to Camp
Shelby, where she had been sexually assaulted. Shortly after 60 Minutes interviewed Lt. Dyer, the
Army dropped its threat to prosecute her for desertion and granted her request for an honorable
discharge. Dyer was a law enforcement officer in civilian life.

19 Id.

2008]
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indifference from her command, and was threatened with arrest for her refusal to
return to Camp Shelby-the scene of her rape.20 Lance Corporal Sally Griffiths
reported being raped by a fellow Marine in Okinawa in 1993 and though the
investigation file had a confession from the soldier, Griffiths was the one accused
of lying.2 1 Griffiths managed to make photocopies of her file with the soldier's
incriminating statement, and with the help of her local senator, was able to leave
the military. 22 Griffiths said nothing happened to the soldier, who continued to
serve and was even promoted several times. 23 Sharon Mixon was a staff sergeant
in Saudi Arabia when she was drugged and gang-raped by U.S. soldiers. 24 The
offending soldiers, as well as the military police, threatened, "we will always know
where to find you. And if you open your mouth, you know what's gonna
happen."25 Mixon kept quiet for more than ten years and continued to serve in the
military until she began suffering from flashbacks and was hospitalized for post-
traumatic stress disorder. 26  Marine Lieutenant Tara Burkhart initially feared
reporting her rape by a sergeant under her command. However, she came forward
amidst allegations that she had violated orders by drinking and that she had had sex
with a subordinate. 27 Not only did her command not believe her, but she was also
charged with sexual misconduct, providing alcohol to enlisted men, making false
statements, and disobeying orders. Another victim came forward and claimed that
she had been raped by the same soldier, but the soldier was still not prosecuted. 28

Burkhart was eventually acquitted of the most serious charges but served thirty
days for violating alcohol policies and disobeying orders. This ended her career. 29

Thus, there are many deterrents to reporting sexual assaults. There is the risk
of having one's career destroyed and there is the risk of legal action being
misdirected at the victim instead of the offender. Elizabeth Davis entered the Air
Force Academy in 1999. Subsequently she was raped and assaulted repeatedly by a
superior cadet in her squadron.30 Remembering the words of upper class women
cadets that "it was very likely that we would be raped or sexually assaulted during
our time at the Academy and . . . to not report it to authorities because it would

effectively destroy our careers," Davis did not tell anyone until the pain was too

20 Id.
21 Id.
22 Id.
23 Army Rape Accuser Speaks Out, supra note 18.
24 Id.

25 Id.

26 Id. at 3.
27 Id. at 4.
28 Id.
29 Id.
30 Sexual Assault and Violence Against Women in the Military and at the Academies: Hearing

before the Subcomm. on National Security, Emerging Threats, and International Relations of the H.
Comm. on Gov't Reform, 109th Cong. 85 (2006) (statement of Elizabeth L. Davis, Former Academy
Cadet, USAF).
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much to bear.3 1 Six months into the investigation, she was told her case was being
terminated, and her training group commander was in the process of serving her
with three of the Academy's most detrimental demerits: "Sex in the Dorms"
because her rapes took place in the dorms; "Fraternization" because her rapist was
an upperclassman; and "Alcohol" because she had included in her statement that
the perpetrator had been buying alcohol for her underage peers. 32 She also later
learned that certain undisclosed codes were entered on her discharge papers,
effectively prohibiting her from ever holding another military or government job.33

Accordingly, victims often hesitate to come forward with their sexual assaults
for fear of being punished themselves for rule violations. In the 2003 U.S. Air
Force Academy scandal, a number of female cadets reported rapes and were
punished severely, even expelled, for rules violations. 34 Since then, victims are
now often temporarily immunized from being punished for rule violations, though
it is still rare for witnesses to get official, permanent immunity from any
punishment.

3 5

Social deterrents may also keep the sexual assault victims from reporting the
incidents. Many fear harassment or ridicule by peers, are ashamed or embarrassed,
do not want people gossiping about the assault, or believe they will be blamed.36

Victims often fear retribution from peers and officers, fear they will not be believed
by others, and fear that their careers will be ruined. 37 There is fear of peer
retributive acts especially at the military academies. 38 The supervisory role of
upperclassmen over underclassmen and the mission of transitioning cadets from
civilian life to military life are significant factors contributing to the potential for
abuse of power and acts of reprisal toward cadets who "tell on" their peers. 39

A commanding officer has significant discretion in how to handle an
allegation, and if he does not believe a victim, that victim may be punished and her
military record tarnished.4 0 It can be especially difficult to report an assault where
the offender is well respected and liked in the command. 4 1 The wide discretion
given to superior officers and the skeptical cultural attitude toward sexual assault

31 Id. at 21.
32 Id. at 25.
33 Id. at 26
34 Olson, supra note 12, at 2.
35 Id. (One Navy official said that not including the current Lamar Owens rape trial, only two

witnesses had been granted immunity at courts-martial in the past ten years at the Naval Academy.).
36 COOK, ET AL., supra note 14, at v-vii. This survey was the second of a series of congressionally

mandated surveys designed to assess the incidence of sexual assault and harassment and related issues at
the military service academies.

37 Kay, supra note 3, at 332; see also Marlene Higgins, The Air Force Academy Scandal: Will the
"Agenda for Change" Counteract the Academy's Legal and Social Deterrents to Reporting Sexual
Harassment and Assault?, 26 WOMEN'S RTs. L. REP. 121, 131 (2005).

38 Higgins, supra note 37, at 131.
39 See id. at 131-32.
40 Id. at 131.

41 Kay, supra note 3, at 332.
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claims cause victims to fear retaliation. 42 Isolation and close quarters in the
military are also a reporting deterrent.4 3 Being vastly outnumbered by men and
living and working so closely together, military women find it highly difficult to
escape a hostile environment.44

III. THE OLD REPORTING POLICY

Prior to the March 2005 policy, there were few regulations within the military
that assured military members that their communications would be confidential or
privileged. 45 While the Military Rules of Evidence might provide limited privilege
to communications with a psychotherapist, clergy, or lawyer, there is considerable
variation in the interpretation of the privilege with no clear assurances for a sexual
assault victim who seeks confidential information or assistance. 4 6 Before the new
policy, there was "not a way for victims of sexual assault to get military sponsored
medical or mental health treatment without reporting the incident and triggering the
investigative and judicial processes." 47

Until the March 2005 policy went into effect, unrestricted reporting was the
only option for a sexual assault victim who sought any kind of military-sponsored
medical or mental health services. A victim would report the incident through the
chain of command, to law enforcement, to the Sexual Assault Response
Coordinator (SARC), or to health providers. 48 Department of Defense (DoD) and
military policies state that personal information may be disclosed without the
individual's consent to DoD officials who have a need to know.4 9 These policies
have been interpreted as considering "knowledge of an alleged crime to meet the
threshold of a commander's need to know to maintain good order and discipline." 50

Service members also have a duty to report to the chain of command any offenses
that come to their attention. 5 1 Thus, a sexual assault report to any service member
or DoD civilian service providers would be reported to the military authorities and
an investigation would be triggered.

42 Id.
43 Id.
44Id.

45 , DEPARTMENT OF DEFENSE, TASK FORCE REPORT ON CARE FOR VICTIMS OF SEXUAL ASSAULT

12 (2004), available at http://www.sapr.mil. (follow "Resources" hyperlink) [hereinafter, TASK FORCE
REPORT].

46 Id.
47 Id. at 29.
48 UNITED STATES DEPARTMENT OF DEFENSE SEXUAL ASSAULT PREVENTION AND RESPONSE

(2007), http://www.sapr.mil (follow "Sexual Assaults" hyperlink; then follow "Reporting Options"; then
follow "Restricted Reporting" hyperlink) [hereinafter, SEXUAL ASSAULT PREVENTiON AND RESPONSE].

49 TASK FORCE REPORT, supra note 45, at 10.
5o Id. at I1.
51 Id.
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IV. CONSTITUTIONAL CONSIDERATIONS OF THE OLD REPORTING POLICY-A RIGHT

OF PRIVACY

While the Constitution does not expressly guarantee a right to privacy, the
Supreme Court has located privacy rights within several constitutional
Amendments including the Due Process Clauses of the Fifth and Fourteenth
Amendments. 52 In Roe v. Wade, the Court said that the right of privacy is founded
in the Fourteenth Amendment's concept of personal liberty. 53 Cases characterized
as protecting privacy have involved at least two different types of interests: the
individual interest in avoiding disclosure of personal matters, and the individual
interest in independence in making certain kinds of important decisions.54 The
privacy interest most at stake in the military sexual assault cases is the individual
interest in nondisclosure of personal information; this privacy interest may be
seriously infringed when the facts of a sexual assault, including the identity of the
victim, are disclosed without a victim's consent. 55

While there is some recognition of a right to privacy, there is not a general
right to nondisclosure of personal information. 56 There is a two-step process for
analyzing informational right to privacy claims: (1) the interest at stake must
implicate either a fundamental right or one implicit in the concept of ordered
liberty; and (2) the government's interest in disseminating the information must be
balanced against the individual's interest in keeping the information private. 5 7

Does a woman's interest in keeping the details of her sexual assault private meet
these criteria?

First, does a sexual assault victim's interest in having control over the
disclosure of her personal information implicate a fundamental right or one implicit
in the concept of ordered liberty? Because the crime of rape cannot be separated
from the sexual act itself, a historical social stigma has attached to victims of sexual
violence, and there has been a tradition of blaming the victim.58 "Releasing the
intimate details of rape will therefore not only dissect a particularly painful sexual
experience, but often will subject a victim to criticism and scrutiny concerning her

52 Kim Ruckdaschel-Haley, The Florida Star v. B.J.F.: Balancing Freedom of the Press and the
Right to Privacy Upon Publication of a Rape Victim's Identity, 35 S.D. L. REV. 94, 99 (1990).

53 Roe v. Wade, 410 U.S. 113, 152 (1973) (concluding that the right of personal privacy includes
the abortion decision, although the right must be considered against important state interests in
regulation).

54 Whalen v. Roe, 429 U.S. 589, 599, 97 S.Ct. 869, 876 (1977).
55 See Ruckdaschel-Haley, supra note 52, at 100.
56 Paul v. Davis, 424 U.S. 693, 712-13 (1976); J.P. v. DeSanti, 653 F.2d 1080, 1090 (1981).
57 Bloch v. Ribar, 156 F.3d 673, 684 (1998); see also Eugene E. Baime, Private Consensual

Sodomy Should Be Constitutionally Protected in the Military by the Right to Privacy, 171 MIL. L. REV.
91 (2002) (While generally the protections of the Constitution apply to service members, the military's
unique circumstances may allow military regulation of a right that may otherwise be allowed in the
civilian sector.).

58 Bloch, 156 F.3d at 685.
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sexuality and personal choices regarding sex." 59  A number of courts have
concluded that information regarding private sexual matters warrants constitutional
protection against disclosure. 60 In Bloch v. Ribar, a rape victim claimed that the
sheriff violated her right to privacy by publicly revealing confidential and highly
personal details of her rape. 6 1 The Court of Appeals, Sixth Circuit, concluded that
"a rape victim has a fundamental right of privacy in preventing government

officials from gratuitously and unnecessarily releasing the intimate details of the
rape where no penalogical purpose is being served."'62 In Eastwood v. Dep't of

Corr. of the State of Okla., the plaintiff reported a sexual assault by a fellow
employee to her employer.63 She was forced to answer a number of irrelevant and
embarrassing questions about her sexual history. 64 The Court of Appeals, Tenth
Circuit, stated that the "constitutionally protected right [of privacy] is implicated
when an individual is forced to disclose information regarding personal sexual
matters."65 Members of the military live by the same Constitution as the rest of
this country. Thus, there is no reason why a military sexual assault victim's
privacy interest in personal and sexual information would not be considered a
fundamental right or one implicit in the concept of ordered liberty.

Secondly, does the government's interest in disseminating the sexual assault
information outweigh the victim's interest in keeping the information private?
"Where state action infringes upon a fundamental right, such action will be upheld.
. . only where the governmental action furthers a compelling state interest .... " 66

In Bloch, the Court of Appeals concluded there was no justification for
disseminating the details of the rape since there was no indication that such action
was necessary for any specific law enforcement purpose. 6 7 However, the court
went on to say that if the details were released in connection with a trial or if

appropriately narrowed details could assist law enforcement in apprehending the
suspect, most likely the compelling state interest in prosecuting a criminal would
outweigh Bloch's privacy interest. 68 The military may be able to justify the
disclosure of the victim's personal information by its compelling interest in
apprehending a suspect and prosecuting a criminal. The government certainly has a
strong interest in apprehending and prosecuting criminals and ensuring the safety of
others. However, the amount and detail of the information disclosed and how
widely disseminated it is may not be appropriate. It is one thing for law

59 Id.
60 Id.

61 Id. at 676.
62 Id. at 686.
63 Eastwood v. Dep't of Corr. of the State of Okla., 846 F.2d 627, 629 (10th Cir. 1988).

64 Id. at 631.
65 Id.

66 Kallstrom v. City of Columbus, 136 F.3d 1055, 1064 (6th Cir. 1998).
67 Bloch, 156 F.3d at 685.
68 Id. at 686.
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enforcement to get the information they need from a victim, but it is quite another
thing for such information to be disseminated freely throughout the chain of

command under the rationale of "a commander's need to know to maintain good
order and discipline."

69

The competing interests of the government and the individual should be

weighed on a case by case basis. 70 In U.S. v. Westinghouse, the Court of Appeals,
Third Circuit, lays out the factors which should be considered in deciding whether
an intrusion into an individual's privacy is justified:

[T]he type of record requested, the information it does or might contain,
the potential for harm in any subsequent nonconsensual disclosure, the
injury from disclosure to the relationship in which the record was
generated, the adequacy of safeguards to prevent unauthorized disclosure,
the degree of need for access, and whether there is an express statutory
mandate, articulated public policy, or other recognizable public interest
militating toward access. 7 1

Turning first to the need for access, the military needs the sexual assault

report in order to investigate the incident and take the appropriate prosecutorial
steps. The government has a strong interest in public safety and holding people
accountable for their actions. To have a sexual assault occur and then not be able
to investigate and prosecute it frustrates both of these interests, since a possible

criminal is left free of any punishment and other people are put at risk for harm.
The government also has an interest in keeping military men and women in a safe
work environment to promote unity and cooperation among them. To be denied

access to reports of sexual assault may threaten the safety level of the environment
and thus impede solidarity among military men and women.

Turning next to the potential harm from nonconsensual disclosure, compare a
case like Westinghouse to a case involving a sexual assault in the military. In
Westinghouse, the medical records at issue, mostly information on routine testing

such as blood tests and X-rays, did not contain information "of such a high degree

of sensitivity that the intrusion could be considered severe or that the employees are
likely to suffer any adverse effects from disclosure .... "72 On the other hand, a
victim's report of a sexual assault does contain information of a private and
sensitive nature, and clearly has the potential to bring the victim adverse effects
from disclosure. The effects would likely be particularly harmful to a woman in

the military where she is often already starting out her career with the burden of
proving herself and fitting in the male-dominated military culture.

Are there effective provisions for security of the information against

unauthorized disclosure? When proper security provisions are in place so that only

69 TASK FORCE REPORT, supra note 45, at 11.
70 See U.S. v. Westinghouse Electric Corporation, 638 F.2d 570, 578 (3d Cir. 1980).

71 Id.
72 Id. at 579.
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a small, designated number of people will receive the information at issue, this
factor weighs in favor of the governmental interest. 73 When a sexual assault is
reported in the military, many people get involved. Anyone who becomes aware of
a sexual assault notifies the Sexual Assault Response Coordinator who notifies the
Criminal Investigative Service and the victim's unit commander. 74 The Senior
Commander is also notified, in addition to any other channels of notification. 75

Whether it is proper or not for all of these parties to receive the information,
sensitive information inevitably gets out beyond even these designations. As rape
victim Lance Corporal Sally Griffiths noted, "[b]efore I returned from the hospital
the next morning, I found out that my entire command had been told in formation
by the company commander what had happened."'76 The victims' assailants are
often superiors in rank or friends of those in charge of investigations, making the
spread of information beyond the necessary parties highly probable. 77 A sexual
assault victim's interest in control over disclosure of the details of her assault likely
constitutes a right implicit in ordered liberty, and in many cases, her individual
interest will outweigh the government's interest in intruding on her privacy.

V. INVESTIGATION AND PROSECUTION PROCESS IN THE MILITARY

By its authority under the U.S. Constitution to raise and support armies,
provide and maintain a navy, and provide for organizing and disciplining them,
Congress, in 1950, enacted the Uniform Code of Military Justice (UCMJ), the code
of military criminal laws applicable to all service members. 78 Although the
military justice system is a separate, largely self-contained system, Congress has
provided that the courts-martial should mirror the federal criminal justice system
and the principles of law and rules of evidence followed in federal courts should
generally be recognized in military courts as far as practicable. 79 Despite being
modeled after the federal system, there is significantly more discretion allowed in
the military justice system. Military commanders are given broad discretionary
powers in deciding who shall be prosecuted, what offense should be charged, what
level of court-martial, and whether a charge should be referred to trial. 80 The

73 See id. at 579-80.
74 SEXUAL ASSAULT PREVENTION AND RESPONSE, supra note 48.
75 Id.
76 Army Rape Accuser Speaks Out, Feb. 20, 2006,

http://www.cbsnews.com/stories/2005/02/17/60minutes/main67479 I.shtml.
77 Pamela Martineau & Steve Wiegand, Assault Policy Altered; Military Increases Victim

Confidentiality, SACRAMENTO BEE Mar. 19, 2005.
78 Estela 1. Velez Pollack, Military Courts-Martial: An Overview, CRS Report for Congress, May

26, 2004, at I, available at http://www.fas.org/man/crs/RS21850.pdf, U.S. CONST. art. I, § 8.
79 UCMJ Art. 36.
80 Steven D. Zansberg, et al., The First Amendment in the Military Courts: A Primer for the

Civilian Attorney, 23 FALL COMM. LAw. 10, 10-1 (2005).
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people making these decisions, which may be completely ad hoc determinations,
are commanding officers, not attorneys. 8 1

When a service member has reportedly committed an offense, the accused's
immediate commander conducts an inquiry. 82 Depending on the type of offense
and its complexity, the investigation may be conducted by members of the
command or law enforcement officials. 83 Once evidence is gathered and the
inquiry is complete, the commander chooses either to: (1) take no action; (2)
initiate administrative action; (3) impose non-judicial punishment; (4) prefer
charges; or (5) forward to a higher authority for preferral of charges, preferral of
charges being the first formal step in a court-martial. 84

Before a court-martial may be convened, an investigating officer presides
over an Article 32 hearing-a pretrial investigation similar to a civilian grand
jury.85 However, unlike in a civilian grand jury, in an Article 32 hearing the
accused has access to the proceedings and has the opportunity to examine evidence,
cross-examine witnesses, and present his own arguments. 86 Once the Article 32
hearing is complete, the investigating officer makes a recommendation to the
convening authority as to the disposition of the charges. A court-martial may then
be convened by the convening authority, who is generally the officer in command
of the accused's unit. 87 A general court-martial is composed of a military judge
alone or five members and a military judge. 88 Only two-thirds of the members of a
court-martial need to agree to find the accused guilty, except that a unanimous
verdict is necessary where the death penalty is mandatory. 89  Following a
conviction, the convening authority reviews the case and has broad powers to take
actions, including suspending the sentence, disapproving a finding, or lowering a
sentence. 90 Once the convening authority acts, the conviction is ripe for appeal.9 1

VI. PROSECUTION OF SEXUAL OFFENSES UNDER THE UCMJ

The UCMJ covers a wide range of sexual-related crimes, but not all sexual
offenses are easily prosecutable. 92 Until recently, Article 120, the military's rape
statute, had remained essentially unchanged since the adoption of the UCMJ in

81 Id. at 10.
82 Pollack., supra note 78, at 3.
83 Id.
84 Id.
85 Id. at 5.
86 Id.
87 Id.
88 Pollack, supra note 78, at 5.
89 Id. at 4.
90 Id. at 6.
91 Id.

92 REPORT OF THE DEFENSE TASK FORCE ON SEXUAL HARASSMENT & VIOLENCE AT THE

MILITARY SERVICE ACADEMIES, JuNE 2005, P. 15. ***1 am not sure if this is the same report that was
cited in fn 44, so I didn't want to change it.***
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1950.93 In contrast to the military, the rape laws in civilian jurisdictions underwent
significant changes beginning in the 1960s and by the 1980s all fifty states and the
federal government had enacted some sort of rape law reform. 94 The definition of
rape was expanded to include a wider range of sexual assaults. 95

Until the recent changes in certain UCMJ sexual assault provisions, the
UCMJ defined rape as "[a]ny person subject to this chapter who commits an act of
sexual intercourse by force and without consent, is guilty of rape and shall be
punished by death or such other punishment as a court-martial may direct." 96

While the old military rape statute, requiring proof that intercourse occurred

by force and without consent, was effective in prosecuting the type of traditional

rape where a stranger attacks and overpowers his victim, it was not effective for the

most common type of rape: acquaintance rape or date rape, where the victim knows

her attacker.97 The amount of force used in these types of rapes most often does

not reach the level of violence of the traditional rape scenario, and often the victim

is not physically injured, making it difficult to meet the requirements of force and

without consent. 98 In the case of rape where a stranger puts a gun to a victim's

head, threatens to kill her, and forces her to have sexual intercourse, the judicial

system generally acknowledges that a serious crime has been committed. 99

However, in the cases of rape that deviate in some way from that traditional rape

scenario, such as when the victim knew her attacker, interpretation of elements,

such as lack of consent, are far more complex. 100

Though the military rape law remained virtually unchanged until recently, the

military has experienced significant changes. One of the most significant changes

has been the increase in the number of women in service.10 1 Prior to 1967,

Congress had limited the number of women who could serve in the military to two

percent of the total force. 102 However, even with the elimination of this limit,

military policies, particularly those related to roles of women, did not change

accordingly, and it took nearly twenty years for the Services to achieve a ten

percent representation of women. 103 Given the dearth of women in the military at

93 Id.
94 Sex Crimes and the UCMJ." A Report for the Joint Service Committee on Military Justice (Feb

2005), http://defenselink.mil/dodgc/php/docs/subcommittee-reportMarkHarveyl-13-05.doc [hereinafter
Sex Crimes and the UCMJ] p. 12.

95 Id. at 12-13.
96 Id. at 369.

97 Id. at 13-14.
98 Id. at 14.

99 Susan Estrich, Rape, 95 YALE L.J. 1087, 1092 (1986).
100 See id.
101 Sex Crimes and the UCMJ, supra note 94, at 12.
102 OFFICE OF THE UNDER SECRETARY OF DEFENSE, POPULATION REPRESENTATION IN THE

MILITARY SERVICES, FISCAL YEAR 2002, Chapter 3-Gender, Mar. 2003,
http://www.defenselink.mil/prhome/poprep2002/chapter3/c3gender.htm (In 1967, Public Law 90-30
removed the two percent cap on women in the military.).

103 Id.
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the time of UCMJ enactment and for many years thereafter, the old military rape
statute most likely envisioned rape of civilian women, not rape within the military
between soldiers.

As of September 30, 2005, women comprised fifteen percent of the armed
forces. 104 With the increasing number of women in the military, and the lifestyle
requiring men and women to work and live together in close quarters, service
members must be protected from sexual assaults, and it is essential to military
efficiency that sexual offenses be deterred. 10 5  Until the recent changes, the
military rape laws had not defined the precise conduct that constituted a sexual
offense, but rather, relied on case law to determine the scope. 106 The UCMJ's
changes that provide clear notice of what constitutes prohibited conduct, improves
the legal system by deterring that conduct and increasing the protection to service
members and potential victims. 107

Effective October 1, 2007, changes to the UCMJ sexual offense provisions
are in effect. This is as a result of the Ronald W. Reagan National Defense
Authorization Act for Fiscal Year 2005, which required the Secretary of Defense to
propose changes to the UCMJ to conform more closely to other federal laws and
regulations regarding sexual offenses. 10 8 The expanded provisions include far
more detailed definitions for rape and sexual assault than under the old
provisions. 109 The new rape provision reads as follows:

§ 920. Art. 120. Rape, sexual assault, and other sexual misconduct
(a) RAPE.-Any person subject to this chapter who causes another
person of any age to engage in a sexual act by-
(1)using force against that other person;
(2)causing grievous bodily harm to any person;
(3)threatening or placing that other person in fear that any person will
be subjected to death, grievous bodily harm, or kidnaping;
(4)rendering another person unconscious; or
(5)administering to another person by force or threat of force, or
without the knowledge or permission of that person, a drug, intoxicant,
or other similar substance and thereby substantially impairs the ability
of that other person to appraise or control conduct;
is guilty of rape and shall be punished as a court-martial may direct. 1 10

104 U.S. Census Bureau Press Release, Facts for Features and Special Editions (Jan. 4, 2007),
http://www.census.gov/Press-
Release/www/releases/archives/facts for features specialeditions/009383.html.

105 See Sex Crimes and the UCMJ, supra note 94, at 12 and 52.
106 Id. at 52.
107 Id.
108 Mark L. Johnson, Forks in the Road: Recent Developments in Substantive Criminal Law, 2006-

JUN ARMY LAW. 23, 26 (2006).
109 Id.
110 National Defense Authorization Act for Fiscal Year 2006, Pub. L. No. 109-163, § 552, 119 Stat.

3136, 3257 (2006).
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One significant change is that "without consent" is no longer an element of
rape.1 11 Under the new provisions, consent and mistake of fact are affirmative
defenses for the sexual conduct at issue in a prosecution for rape, aggravated sexual
assault, aggravated sexual contact, and abusive sexual contact. 112 Another major
difference is that the defense must prove consent or mistake of fact as to consent by
a preponderance of evidence. After this burden is met, the prosecution must
disprove the defense beyond a reasonable doubt. 113 Though the new provision
eliminating the "without consent" element at first seems to ease the prosecution's
burden in proving their case, the consent issue ends up coming back to the
prosecution with a difficult burden to meet in countering the defense. 114

While the modernized rape and sexual assault laws are a significant step in
the right direction for the military, many challenges lie ahead in addition to
questions as to their implementation and effects on the prosecution of sex crimes.
There are questions as to what should serve as precedent in interpreting the new

statutes. 115 Another challenge is that several provisions of the existing UCMJ
conflict with the new statute. 116 Military attorneys and judges will need significant
instruction on the new statute, which will be challenging considering the complex
nature of the new material. 117 There are new categories and levels of sexual
offenses, and new definitions to be mastered. 1 8 Also, they will have to know both
the old and new legal systems for quite awhile, considering the effective date of the
new statute and the statute of limitations for rape and child abuse cases. 119

VII. THE NEW REPORTING POLICY

The media reports beginning in 2003 describing the sexual assaults on female
service members in Iraq, Afghanistan, and Kuwait prompted the Defense Secretary
to order a task force to investigate sexual assaults against service members. 120 The
task force issued a report including recommendations that the DoD establish

IlI Johnson, supra note 108 at 27.
112 Id.
113 Id.
114 Id.
115 Id.
116 Id. at 28. (Conflicts between the laws include, for example, indecent acts and liberties with a

child, indecent acts with another, and indecent exposure. Other offenses may also conflict including
indecent assault and assault with intent to commit rape).

117 Johnson, supra note 108, at 29 (2006).
118 Id. at 27.
119 Id. at 29.

120 Schimpf, supra note 2, at 155-56. (By the end of 2004, the Miles Foundation, a support group for
military sexual assault and domestic violence victims, said they had received 273 reports of sexual
assault in Iraq, Kuwait, Afghanistan, and Bahrain.).
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avenues to increase the privacy of sexual assault victims. 12 1 Congress ordered
DoD to review its sexual assault policy and thus, a new policy was developed. 122

Under the military's traditional sexual assault reporting policy, the lack of
confidentiality and other deterrents to reporting mean that the victims do not get the
services they most often need. While there are some private, sometimes
anonymous options available in the surrounding civilian communities, these
services are not widely publicized and the duration of support is limited. 12 3 Sexual
assault victims benefit significantly from access to a safe haven-a place to receive
confidential advice, referrals for services, and to feel safe from physical and verbal
attacks. 124 For military victims, this would mean providing access to immediate
care, advice, and support, without triggering an investigation. 125

Considering DoD's dual objectives of ensuring that sexual assault victims are
provided with proper support and care, as well as holding people accountable for
their criminal actions, DoD policy prefers complete reporting of sexual assaults in
order to activate both victims' services and accountability actions. 126 Recognizing
that a mandate of complete reporting may be a barrier for victims to access services
when they desire no command or law enforcement involvement, DoD implemented
a confidential restricted reporting option in March 2005.127

The new restricted reporting option "allows a sexual assault victim to
confidentially disclose the details of his or her assault to specified individuals and
receive medical treatment and counseling, without triggering the official
investigative process."' 128 It is intended to give victims additional time and control
over the release and management of their personal information and to make
informed decisions about participating in a criminal investigation. 129 Service
members who wish to use the restricted reporting option may only report the
assault to the SARC, Victim Advocate, or a healthcare provider. 130 The healthcare
provider initiates the appropriate care and treatment, reports the sexual assault to
the SARC who assigns a Victim Advocate, who provides the victim with
information on her options.13 1 The SARC informs the Senior Commander that an
assault has occurred, but the victim's anonymity is preserved. 132 No criminal
investigation is initiated unless it originates from another source or the victim

121 Id. at 156.
122 Id. at 156-67.
123 TASK FORCE REPORT, supra note 45, at 29.
124 Id. at 30.
125 Id.
126 DEPARTMENT OF DEFENSE, DIRECTIVE. 6495.01, 10 (Oct. 6, 2005), available at

http://www.sapr.mil/contents/references/d649501p.pdf. [hereinafter DOD DIRECTIVE).
127 Id.
128 Id. at 11.
129 Id. at 12.
130 Id. at 11.
131 Id.
132 SEXUAL ASSAULT PREVENTION AND RESPONSE, supra note 48.
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decides to make an unrestricted report. 133 The victim acknowledges in writing her
understanding of restricted reporting and its exceptions and limitations. 134

There are exceptions to the confidentiality of the restricted reporting option.
The prohibition on disclosing covered communications will be suspended for
certain reasons including "when disclosure is necessary to prevent or lessen a
serious and imminent threat to the health or safety of the victim or another person"
and "when disclosure is required for the supervision and/or coordination of direct
victim treatment or services."1 35

A. Advantages of New Restricted Reporting Option

With the new restricted reporting option, a victim who does not want to
initiate an investigation can still receive the appropriate medical and mental health
treatment and advocacy previously unavailable to her. She is empowered to seek
information and support to make informed decisions about participating in a
criminal investigation. 136 The victim has the power to control the release and
management of her personal information, and to decide whether and when to move
forward with initiating an investigation. 137 Knowing she has options, control, and
privacy under the new policy, the victim may be more likely to report the incident
than she would have been under the old policy where victims had no such control
and the weight of the possible repercussions kept them quiet.

B. Disadvantages of New Restricted Reporting Option

DOD leaders rejected an expansive definition of "confidential reporting" that
would allow a service member to be charged with sexual assault while the victim
remained anonymous. 138 Thus, if a sexual assault victim elects to use restricted
reporting, the assailant remains unpunished and capable of assaulting others. 139

This conflicts with the government's strong interest in preserving the safety of its
citizens. Is it consistent with societal values to permit one individual's preference
of keeping her assault private to outweigh the risk of harm to others by the same
assailant? There may be an especially strong danger of leaving a sexual assailant at
large in the military, considering the strong power elements of the military often
involved in forcing the assaults. While a sexual assault victim most definitely has
valid privacy concerns, it is questionable whether any of those concerns should
prevail over the imposition of risk of further sexual assault by the assailant on other
people in the military or surrounding community.

133 Id.
134 DoD DIRECTIVE, supra note 126, at 11.
135 Id. at 13.
136 SEXUAL ASSAULT PREVENTION AND RESPONSE, supra note 48.

137 Id.
138 Schimpf, supra note 2, at 163.
139 SEXUAL ASSAULT PREVENTION AND RESPONSE, supra note 48.
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On the other hand, civilians effectively have a restricted reporting option, and
no governmental interest mandates that they disclose an assault to the police in
order to receive treatment. Notwithstanding the risk to society at large of leaving
an assailant free and capable of assaulting others, civilians are free to disclose an
assault to a therapist or doctor without any requirement to report it to the

authorities. Would it be fair to impose such a reporting requirement on military

sexual assault victims when civilians have no such mandate? The existence, in

general, of the military's own criminal justice system suggests that it is an
institution operating on different ground from civilian society, with characteristics

demanding that it be subject to different rules of law. Certain offenses are unique
to the military system-, such as disrespect toward senior commissioned officers,

malingering, provoking speeches or gestures, and conduct unbecoming an officer

and a gentleman---offenses which the military decides to punish as it sees fit. 14 0

But offenses such as rape and sexual assault are crimes that can occur anywhere

within any institution. Thus, it does not seem logical to have vastly different
definitions1 41 and treatment of victims depending on whether one is civilian or

military. One could argue that there is a greater need to apprehend and prosecute a

criminal in the military, because it is the prestigious institution responsible for the

country's most vital, dangerous work. Additionally, the forced close association

between members of the military may demand a greater need for the prosecution of
those who commit crimes upon fellow military members.

Another disadvantage to the restrictive reporting option is that the victim

cannot obtain a protective order and will likely continue to have contact with her

assailant. 142 Moreover, if the victim decides to switch to an unrestricted report, she
will likely encounter significant obstacles with an investigation because evidence
from the crime scene will be lost. 14 3 The victim will not be able to discuss the

assault with anyone without imposing an obligation on that person to report the
crime; the only exceptions are chaplains, designated healthcare providers, her

assigned Victim Advocate, and the Sexual Assault Response Coordinator. 144 Thus,

a victim technically cannot confide in a friend who is also in the military. If
information about the sexual assault comes to the commander's attention from a

source independent of the restricted reporting avenues, that commander will report
it to law enforcement and an investigation will be triggered. 14 5 The victim will

also be ineligible to invoke the collateral misconduct provision' 46 of the sexual

140 See Uniform Code of Military Justicel0 U.S.C. §§ 801-946, available at
http://www.army.mil/references/UCMJ/.

141 See supra note 92. (Until the recent changes to the military law, military rape laws had remained
virtually unchanged since the adoption of the UCMJ in 1950, while the states significantly changed their
sex crime laws over the years, generally expanding the definitions.).

142 SEXUAL ASSAULT PREVENTION AND RESPONSE, supra note 48.

143 Id.
144 Id.
J45 DOD DIRECTIVE, supra note 126, at 14.
146 MEMORANDUM FROM DAVID S. C. CHU, UNDER SECRETARY OF DEFENSE, TO SECRETARIES OF

20081
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assault policy in the event that her command learns that she had been engaged in
some form of misconduct at the time she was assaulted. 147

An exception exists to the restricted reporting option which has the potential
to diminish the effectiveness of the option. A victim may choose to use the
restrictive reporting option, but the people involved can still decide that "disclosure
is necessary to prevent or lessen a serious and imminent threat to the health or
safety of the victim or another person" or "disclosure is required for the supervision
and/or coordination of direct victim treatment or services." 14 8 Those seem to be
broad exceptions that could be molded to any sexual assault victim's situation.

VIII. THE MILITARY'S EXEMPLARY CONDUCT STANDARD

While restricted reporting is an effective tool for providing military sexual
assault victims with the services they need following a sexual assault, there remains
the underlying problem of the sexual assaults in the first place. While sexual
assault is an alarming problem wherever it occurs, it is especially disturbing to see
such sexual assault crises in the military, an institution society generally holds in
highest esteem. "The existence of sexual harassment and assault is a contradiction
in institutions that strive to and succeed in creating a strong commitment to honor
and service." 149 Sexual assault is a value issue because it is fundamentally at odds
with the obligation of servicemen and women to treat all with dignity and respect,
and it is a leadership issue because those who seek to be future leaders in the
Armed Services are obligated to uphold certain standards of conduct in themselves
and in response to the conduct of others. 150

In the aftermath of some of the sexual assault scandals of the 1990s,
Congress reenacted a 1775 exemplary conduct standard comprised of four elements
expected of service men and women. 15 1  The first element requires that all

THE MILITARY DEPARTMENTS, (Nov. 12, 2004), available at
http://www.sapr.mil/contents/references/jtf-sapr-001 %20collaterat%20misconduct.pdf. (Many reported
sexual assaults involved circumstances where the victim may have engaged in some form of misconduct
such as underage drinking, adultery, fraternization, or other violations of regulations. Such behavior
may be considered collateral misconduct. Unit commanders have authority to determine how to best
dispose of alleged misconduct, to include making decision to defer disciplinary actions regarding
collateral misconduct until after final disposition of sexual assault case. "When considering what
corrective actions may be appropriate for the victim's collateral misconduct, commanders and
supervisors should keep in mind the critical importance of responding appropriately in order to
encourage sexual assault reporting and continued cooperation, while avoiding those actions that may
further traumatize the victim."). Id.

147 SEXUAL ASSAULT PREVENTION AND RESPONSE, supra note 48.
148 DOD DIRECTIVE, supra note 126, at 13.
149 REPORT OF THE DEFENSE TASK FORCE ON SEXUAL HARASSMENT & VIOLENCE AT THE

MILITARY SERVICE ACADEMIES (June 2005) p. 10 ***Again, not sure if this is a different source from
fln 44, or if this and fn 91 are the same source. Need to ask author to clarify***

ISO Id.
151 OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE, Defense Department's New Policy

Concerning Assaults on Women in the Military, News Transcript, (March 18, 2005),
http://www.defenselink.mil/Transcripts/Transcript.aspx?TranscriptlD=2336.
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commanding officers and others in authority "show in themselves an example of
honor and virtue."' 152 The second element is that they must "be vigilant in
inspecting those placed under their command." 153 The third element is that "they
have to guard against and suppress dissolute and immoral practices." And the
fourth element "is to hold those accountable who violate the standard." 154 While
the conduct standard does not prevent an officer from shunning responsibility or
accountability for an event, it provides a clear guide by which Congress and the
nation may measure officers in the military. 155 Those in the service who commit
the sex crimes, who turn a blind eye, who do not protect their fellow service
members, and who do not take the issue seriously all fail to meet the exemplary
conduct standard required of them. Service men and women must recognize their
obligations not to engage in or tolerate sexual misconduct. Education and
prevention programs are key. "The complex issues surrounding sexual harassment
and assault require multiple strategies and demand involvement at both individual

and institutional levels." 156

IX. SEXUAL ASSAULT PREVENTION AND RESPONSE PROGRAM PROGRESS

The Department of Defense's report of sexual assaults in the armed forces for
the calendar year 2005 and its prevention and response policy indicate substantial
progress in addressing the sexual assault problem. In 2005, the Military Services
established sexual assault program offices at all major installations and trained
more than 1000 Sexual Assault Response Coordinators and Victim Advocates and
more than 1,000,000 service members in collaboration with the Department of
Defense. 157 The Department of Defense Sexual Assault Prevention and Response

Office (SAPRO) was established as the point of accountability for sexual assault
policy within the Department. 158 SAPRO has developed a Defense Case Record
Management System to ensure case resolution to victims and coordinate

appropriate support services. 159

The Military Services have developed and modified their sexual assault
prevention and response programs to comply with the Department of Defense's

152 Id.
153 Id.
154 Id.

155 S. REP. No. 105-029, at 277 (1997).
156 REPORT OF THE DEFENSE TASK FORCE ON SEXUAL HARASSMENT & VIOLENCE AT THE

MILITARY SERVICE ACADEMIES, June 2005, at 17. ***Again, not sure if this is a different source from
fn 44, or if it and fns 91 and 148 are the same source.

157 DEPARTMENT OF DEFENSE, ANNUAL REPORT ON THE SEXUAL ASSAULT PREVENTION AND

RESPONSE PROGRAM 1 (Mar. 14, 2006),
http://www.defenselink.mil/news/mar2006/d200603l6sexualassaultreport.pdf. [hereinafter
DEPARTMENT OF DEFENSE ANNUAL REPORT].

158 Id. at 5.
159 Id.
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new policy. 160 The Army's Sexual Assault Prevention and Response Policy

became effective in February 2006. Among its activities in this area, the Army has

implemented new investigative procedures for sexual assaults, established Sexual
Assault Response Coordinators and Victim Advocates at each installation, and

required annual sexual assault awareness training for all units. 16 1 The Navy has

also modified its Sexual Assault Victim Intervention program which was

established in 1994.162 Its changes include development and training of Sexual

Assault Response Coordinators, implementation of 24/7 response capability,

rewritten and expanded training modules, and launching of the Fleet and Family

Support Management Information System. 163 The Marine Corps' changes include

24/7 response capability in all locations, establishment of the Sexual Assault Case

Management Committee, revised professional training curricula, and modified

Sexual Assault Incident Reporting Database. 164 The Air Force designated offices

of primary responsibility within Headquarters, major commands, and at installation

level. 165 It began mandatory sexual assault awareness training, developed new

training strategy, and provided intensive training to 201 SARC and support

personnel. 166

Ten months into the new sexual assault policy offering the restricted

reporting option, Air Force Brig. Gen. K.C. McClain, commander of DoD's Joint
Task Force for Sexual Assault Prevention and Response, expressed confidence in

the program, crediting all the services with being very aggressive with their training

programs, and stated that more victims are stepping forward to report, that DoD is

acting quickly upon reports, and that more people are understanding what

constitutes sexual assault and how to report it. 167

X. RESULTS OF NEW REPORTING POLICY

There were 674 more reports of sexual assaults involving members of the

Armed Forces in 2005 than in 2004, and much of the increase can be attributed to

the introduction of restricted reporting effective in June 2005.168 Of the 2374

allegations of sexual assaults in the military reported during 2005, 435 were

initially filed under the restricted reporting option. 169 Many of these victims

160 Id.
161 Id. at 6.
162 Id.
163 DEPARTMENT OF DEFENSE ANNUAL REPORT, supra note 157, at 6.
164 Id. at 7.
165 Id.

166 Id.
167 Donna Miles, Report: Military Sexual Assault Prevention Program Working, AM. FORCES PRESS

SERV., Mar. 16, 2006, http://www.defenselink.milnews/mar2006/200603164503.html.
168 DEPARTMENT OF DEFENSE ANNUAL REPORT, supra note 157, at 2. (providing data on reported

sexual assault allegations involving members of Armed Forces that occurred in 2005, as well as
summary of policies and procedures that DoD and Military Services implemented.).

169 Id.
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eventually switched to the unrestricted reporting option, thus initiating an
investigation, and strongly suggesting that the new restricted reporting option is an
effective method of getting more victims to come forward and apprehending
offenders. 

170

In March and April 2006, the Service Academy Gender Relations Survey
(SAGR2006) was administered to students at the U.S. Military Academy, U.S.
Naval Academy, and U.S. Air Force Academy. This survey had some
modifications from the 2005 Service Academy Sexual Assault Survey, most
significantly the change in measure from "sexual assault" to "unwanted sexual
contact;" thus some comparisons cannot be made. 171 However, one can get a sense
of how the reporting options have been used. Restricted reporting is being utilized,
and as one would hope, many victims who initially opt for restricted reporting
switch to unrestricted reporting and pursue investigation.

Department of Defense Incident Reports

In Fiscal Year 2005, DoD stated that the Services received 2374 reports of
alleged cases of sexual assault involving Service members, and restricted reporting
which became effective June 14, 2005, accounted for sixty-five percent of these
reports. 172  Ultimately, victims chose to convert twenty-five percent of the
restricted reports to unrestricted status. 173

USMA Incident Reports

In Academic Program Year (APY) 2005, from June 1, 2004 through May 31,
2005, USMA had fifteen reported unrestricted cases of sexual assault involving
cadets and three restricted reports. 174 In APY 2006, USMA had six unrestricted
reports and seven restricted reports. 175

USNA Incident Reports

In APY 2005, USNA had twelve unrestricted reports of sexual assault
involving midshipmen and five restricted reports. 176 In APY 2006, USNA has
twelve unrestricted reports of sexual assaults involving midshipmen. 177 Three of

170 See id. (Of the 435 cases initially reported under the restricted option in 2005, 108 changed to the
unrestricted option and initiated a criminal investigation into the assault.).

171 Rachel N. Lipari et al, SERVICE ACADEMY 2006 GENDER RELATIONS SURVEY, DEFENSE
MANPOWER DATA CENTER iv (Dec. 2006)
http://www.sapr.mil/contents/references/Service%20Academy/202OO6%20Gender%20Relations%20R
eport.pdf

172 Id. at 15.
173 Id.
174 Id.
175 Id. at 16.
176 Id.
177 Lipari, et al., supra note 171, at 16.
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these reports were initially restricted but victims subsequently changed to
unrestricted to participate in an investigation. 178 There were also three restricted
reports of rape. 179

USAFA Incident Reports

In APY 2005, USAFA had three unrestricted reports of sexual assault
involving cadets. 180 In APY 2006, it had five unrestricted reports of sexual assault
involving cadets and five restricted reports. 18 1

Barriers to Reporting

The SAGR2006 asked military students to what extent they thought students
allowed personal loyalties to other students to influence their decisions not to report
incidents that are clearly sexual assaults. 182 In 2006, compared to 2005, the
percentage of cadets and midshipmen who indicated that students allow personal
loyalties to affect reporting of sexual assaults largely decreased. 183 The survey

also asked students to what extent they felt comfortable reporting sensitive issues
like sexual assault to the Academy staff and to what extent their peers do not report
sexual assault concern out of fear of punishment to themselves or to others for rules
violations. 184 At the USMA, the percentage of students, both men and women,
who felt comfortable reporting sensitive issues to Academy staff increased from
2005 to 2006.185 At the USNA, the percentage of female students who felt
comfortable reporting increased from sixteen percent in 2005 to twenty percent in
2006, though there was no change for the men. 186 At the USAFA, the percentage
of male students who felt comfortable reporting sensitive issues increased from
forty percent to forty-six percent, but there was no change for the women. 187

Across the service academies, the percentage of overall students who indicated that
their peers do not report sexual assault out of concern for punishment for collateral

178 Id.
179 Id.

180 Id.
181 Id.
182 Id. at 184.
183 Lipari, et al., supra note 171, at 184-88. (The percentage of female USMA cadets indicating that

students allow personal loyalties to affect sexual assault reporting fell from thirty-three percent to
twenty-eight percent. The percentage of female USNA midshipmen decreased from thirty-nine percent
to twenty-nine percent, and the percentage of female USAFA cadets decreased from twenty-five percent
to nineteen percent.).

184 Id. at 191.
185 Id. at 193. (Percentage of women who felt comfortable reporting sensitive issues to staff

increased from twelve percent to twenty-three percent. Percentage of men who felt comfortable
reporting sensitive issues increased from forty percent to forty-seven percent.).

186 Id. at 194-95.
187 Id. at 196.
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misconduct was lower in 2006 than in 2005.188 Thus, it seems that the recent focus
on sexual assault training has had some positive effects at the Academies.

In the SAGR2006 survey, students were also asked their perception of
whether sexual assault had become more or less of a problem since they began at
the academy. Given the increased focus on sexual assault in 2006, one would
expect there to be an increase in perception that there had been progress and sexual
assault was less of a problem. 189 At the USMA, fifty-four percent of women and
sixty-nine percent of men indicated that sexual assault had become less of a
problem than when they had started at the Academy. 190 Only five percent of
women and two percent of men said it had become more of a problem. 19 1 At the

USNA, thirty-six percent of women and forty-seven percent of men said sexual
assault had become less of a problem since they began at the Academy. 192

However, both men and women were significantly less positive in 2006 than in

2005 when fifty-three percent of women and sixty-four percent of men indicated
sexual assault was less of a problem since when they started at the Academy. 193 At
the USAFA, eighty-one percent of women and eighty-eight percent of men said
sexual assault had become less of a problem than when they began at the Academy,
and less than one percent indicated that it had become more of a problem. 194 There
was no overall change in these perceptions from 2005.195

XI. CONCLUSION

A. Constitutional Issues

A constitutional right to privacy has been found to include an individual
interest in avoiding disclosure of personal matters. 196 A number of courts have
stated that information regarding private sexual matters warrants constitutional
protection against disclosure. 197 Thus, a sexual assault victim's right to privacy
may be violated when the facts of her assault are disclosed without her consent.

Such an infringement on privacy can only be upheld where a compelling
government interest outweighs the individual's interest. 198 On a case by case basis,
the government's interest in disseminating the information must be balanced

188 See id. at 196-201. (The only exception was for female students at USAFA..There was no

change from 2005 to 2006.).
189 Lipari, et al., supra note 171, at 255.
190 Id.

191 Id.
192 Id. at 257.
193 Id. at 258.
194 Id.
195 Lipari, et al., supra note 171, at 258.
196 Whalen v. Roe, 429 U.S. at 599.
197 Bloch v. Ribar, 156 F.3d at 685.
198 See id.

2008]



398 CARDOZO JOURNAL OF LAW & GENDER

against the individual's interest in keeping the information private.1 99 While the
military has interests in prosecuting criminals and ensuring the safety of others, a
sexual assault victim has an interest in keeping certain information private and
controlling the spread of personal and sensitive information, potentially
embarrassing and damaging to her career. The old reporting policy too broadly and
freely permitted the dissemination of a victim's private information. The new
restricted reporting policy, encouraging a victim to start an investigation, but
generally respecting the decision not to start an investigation unless and until she
consents, is a positive step toward more effective balancing of the interests of the
government and the victim's privacy.

B. Changes to New Reporting Policy

The DoD and Military Services are headed in the right direction toward
resolving the sexual assault crisis in the military. The fact that the government has
recognized the problem-the longstanding flaws of the system that work against
women and reporting assaults-and have done the research and implemented new
policy and programs, are positive steps toward making the military a safe and more
comfortable institution for women. The confidential restricted reporting option is
one important part of new policy programs that the DoD and the Services have
designed and implemented to address sexual assault awareness, prevention, and
response.

The restricted reporting option allows victims to seek medical treatment and
counseling without the fear of the repercussions known to occur when reports are
required to go through the chain of command and investigative channels. It is
important to encourage sexual assault victims to seek immediate services. Then, in
a therapeutic environment, if and when they are ready, they can be encouraged to
pursue the investigative process. Hopefully victims ultimately decide to go that
route so that the perpetrators are brought to justice; however, even if a victim
decides not to go that route, at least she is able to receive the medical and
psychological treatment she needs in order to recover. There are, however, some
exceptions to the restricted reporting option which have the potential to weaken its
effectiveness. Although a victim may choose the restricted reporting option, she
may lose such confidentiality if it is determined that disclosure is required for the
health or safety of anyone or for the purpose of coordinating treatment. One could
potentially fit any situation under the exceptions. The restricted reporting option
would be a better tool if these exceptions were narrowed down to specific situations
where disclosure would be authorized-e.g., if the rapist had threatened he would
go after another specified cadet-and then limited the disclosure to solely what was
necessary.

199 See U.S. v. Westinghouse Electric Corporation, 638 F.2d at 578.
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The significant increase in sexual assault reports since the implementation of

the new reporting policy and the fact that many of the victims who initially choose

restricted reporting eventually decide to initiate an investigation, indicate that the
new reporting policy is beneficial to the welfare of the victims as well as the public
interest in prosecuting offenders. While restricted reporting is an important tool

that is necessary in order to encourage hesitant victims to come forward, it is the
new education, training, and changes to military culture that we hope will treat the
problem of the assaults in the first place.




