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DOES NOTHING EVER CHANGE; IS EVERYTHING
NEW?.: COMMENTS ON THE "TO DO FEMINIST

LEGAL THEORY'" SYMPOSIUM

KEITH AOKI*

I. INTRODUCTION: NOTHING EVER CHANGES, EVERYrHING IS NEW

I remember watching a performance art piece in 1978 entitled
"Academia." This piece consisted of a frazzled man in graduation robes and
a mortarboard coming out on stage, dragging along a mop and a bucket. He
began tiredly mopping down the stage, swabbing, wringing, then swabbing
again and again. The stage had two large speakers on each side, but was
otherwise blank. A spotlight followed around the performer as he
methodically cleaned every section of the stage. From one speaker an
authoritative male voice boomed out in a commanding tone: "Nothing ever
changes." Alternating with the male voice, from the other speaker came a
little girl's voice, cheerfully intoning: "Everything is new." The performance
went on for fifteen minutes, but, like a tape loop, could have gone on much
longer. Occasionally, I've felt like the tired robed character, drudging my
way through academic life, with a numbing tape loop playing on and on in
the background.

The papers in this thoughtful and passionate symposium, "To Do
Feminist Legal Theory," left me with a feeling of d~jA vu. D6jA vu is an odd
sense of familiarity and recognition in surroundings where one has not been
before. As I read and enjoyed the papers in this symposium, I recognized
and experienced a sense of familiarity in many of the issues addressed. This
is not to say that the papers and this symposium in general are unoriginal,
quite the contrary. However, underlying structures of illegitimate hierarchy
in our legal system are frustratingly chronic and intransigent. Therefore,
when I look back on both my legal education and my own path to a position
within that same hierarchy, I feel a sense of d~jA vu when reading work that
rages against the machine. I am heartened to see that there are thoughtful,
eloquent, and angry voices being raised to engage in skirmishes on one of

. Professor, University of Oregon School of Law. Thanks to Professor Maria Grahn-Farley for
inviting me to participate in this symposium and to Professor Anthony Farley for his
encouragement. Thanks are also due to the authors of this collection of provocative essays.
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the myriad fronts where formations of illegitimate hierarchy persist.

What do I mean by illegitimate hierarchy? I could go into a long,
abstract definition I suppose, but at the end of the day, I would define
"illegitimate hierarchy" as what you have when you have one person with
their foot firmly planted on another person's neck. There may be an infinite
number of justifications someone with their foot on someone else's neck
might have to buttress their position - religion, nationality, race, class, sex,
gender, age, education, any of the differences that define and divide us - but
do any of them alchemically transform an "illegitimate" hierarchy into a
"legitimate" one? And once, after considerable struggle, you transform and
undo one illegitimate hierarchy, there is always another iteration that springs
up, phoenix-like, from the ashes of the first.

This symposium is a "verb." The authors embody action. First, there is
the agency in the act of creative and critical thought within the constraints of
the law school classroom and curriculum. By searching for and finding a
voice, they act. By openly engaging with the hierarchical law review
bureaucracy, they act. And by finding the means to broadcast their message
in the face of institutional hostility, they act. The pieces in this symposium
are "verbs."

II. THE PAPERS: THROUGH A GLASS, DIFFERENTLY

To begin with, the framing of certain issues is familiar, but with several
interesting twists. For example, there are some interesting takes on how we
construct the identities in the "private" sphere and the political freight those
constructions bear. The authors also usefully ring changes on the tension
between individual and community, localism and universalism, formalism
and antiformalism. All of the authors give us pause to examine and
reexamine our assumptions and biases.

Jacqueline Mertz' interrogates white "bourgeois" feminism, reminding
us again that an antisubordination praxis of law needs to be self-consciously
critical and "look[] to the bottom"2 in order to show how oppression can
never be neatly isolated and is linked on deep levels to other forms of
subordination. While struggles occur on the individual and local level, they
always have echoes and resonances in struggles in other places. Mertz
reminds us that exploring those linkages is crucial.

While much critical feminist writing has focused on the public/private
distinction,' Kimberly Charles4 critiques the ideology of "family values,"

I Jacqueline Mertz, Women of Color - What Their Voices Teach Us, 9 CARDOZO WOMEN'S L.J.

205 (2003).
2 Mari J. Matsuda, Looking to the Bottom: Critical Legal Studies and Reparations, 22 HARV. C.R.-

C.L. L. REv. 323 (1987).
3 Frances E. Olsen, The Family and the Market: A Study of Ideology and Legal Reform, 96 HARV.
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wherein reactionary public political agendas masquerade as "private," and
therefore normatively beyond the state's regulation or reach. Marnie J.
Franklin' questions white "bourgeois" feminism insofar as its often-
unarticulated hetero biases prevent the issues of lesbian on lesbian domestic
violence from being addressed. Only by seeing the "difference" of lesbian
couples can one then see the "sameness" that the terror that domestic
violence engenders. Jessica Dayton 6 argues on behalf of battered women's
agencies, listening to the stories of battered women, and the awareness of
"ends justifies the means" arguments that well-meaning policymakers might
undertake that end up hurting the ones they're trying to "help."

Maria Galanti 7 usefully examines the ideological freight carried by
media coverage of the Andrea Yates trial - what exactly is going on? Perhaps
a "policing" of women's self-image is being produced and promulgated. In a
post-Habermas society, the criticism of the problematic ideological freight of
the media's increasing economic concentration and need to constantly
manufacture new spectacles, such as deviant or failed motherhood, is often
overlooked. The legal system is an implicit partner in the construction of
these spectacles and the so-called "objectivity" of both the media and the law
belie their subjectivity and problematic politics.

Victoria Alexeeva s asks us to consider sexualized and problematic
media representations of female lawyers and the distance between those
representations and the realities and struggles of female lawyers. Change the
context for a moment to United States race relations and consider the gap
between media representation of African American lawyers as a degraded
stereotype in the 1930s radio show and the early 1950s CBS television show
Amos n' Andy, i.e., Algonquin J. Calhoun9 and the reality of Thurgood
Marshall who was at the height of his legal powers in organizing the
NAACP's drive to end Jim Crow segregation' ° that began in cases like Sweatt

v. Painter" and culminated in Brown v. Board of Education. The regressive

L. REv. 1497 (1983).
4 Kimberly Charles, Sexism is a "Family Value," 9 CARDOZO WOMEN'S L.J. 255 (2003).
5 Marnie J. Franklin, The Closet Becomes Darker for the Abused: A Perspective on Lesbian Partner

Abuse, 9 CARDOZO WOMEN'S L.J. 299 (2003).
6 Jessica Dayton, The Silencing of a Woman's Choice: Mandatory Arrest and No Drop Prosecution

Policies in Domestic Violence Cases, 9 CARDOZO WOMEN'S L.J. 281 (2003).
7 Maria Galanti, The Andrea Yates Trial: What is Wrong with this Picture?, 9 CARDOZO WOMEN'S

L.J. 345 (2003).
8 Victoria Alexeeva, The Images of Women Lawyers: Over-Representation of Their Femininity in

Media, 9 CARDOZO WOMEN'S L.J. 361 (2003).

9 See Amos n' Andy Show, at http://www.museum.tv/archives/etv/A/htmlA/amosnandy/
amosnandy.htm (last visited Nov. 11, 2002). Amos n' Andy was conceived in 1928 and was
performed by two white performers, Freeman Gosden and Charles Correll, as a radio show
doing aural "blackface" and became a 1951-1953 CBS television show.

10 See RICHARD KLUGER, SIMPLEJUSTICE (Vintage Books 1977).

11 340 U.S. 846 (1950).
12 347 U.S. 483 (1954).
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and odious ideological content of such imagery is obvious in retrospect.
Consider Ally McBeal in the supposedly "post-feminist" era in which we live
and draw your own conclusions.

Maria Victoria Castro1" shows how identity is fluid, constructed of
shards of the culture and media that ubiquitously surround us - we occupy
and fill with agency these received images and recode them for a multiplicity
of agendas. By becoming self-aware of this admixture, one becomes a player
in the constantly changing mix of images, as well as critical of the political
and ideological content of such imagery and tropes.

Autumn Mesa 4 rings changes related to gender on themes raised by
Duncan Kennedy's Legal Education and the Reproduction of Hierarchy. Sadly, law
school in the year 2002 seems as intransigent to dismantling hierarchy as it

was when Professor Kennedy penned his utopian critique twenty years ago.'5

However, Mesa asks us to consider that it may be more important now than it
ever was to engage and transform the legal academy. Beset by demands for
changes on virtually every front, feminist law students must continue to keep
raising the gender question, substantively and procedurally, both inside and
outside the classroom, about the composition of the profession, students,
faculties, and law firms. Resist!

As Diane Gentry 6 points out, the narrow judicial interpretations of
Title VII impacts on both race and sex, reminiscent on how the courts
effectively de-radicalized the potential for labor of the Wagner Act.' 7 Gentry
usefully shows how sex and gender are not synonymous and how courts have

exploited this by denying Title VII a much broader transformative effect in
the workplace. As others have also pointed out, there is a lack of fit for
women of color under Title VII, i.e., that Title VII fails to provide a remedy

for racialized sexual discrimination as well as sexualized racial
discrimination.

In a related vein, Ekee Ehrlich" explores how pregnancy
discrimination presents the laws (largely drafted by male legislators) with a
conundrum - laws premised on formal equality have a devil of a time dealing
with difference, i.e., men cannot become pregnant but women can. Our

13 Maria-Victoria Castro, La Mujer Argentina Que Soy Yo/ The Argentinian Woman That I Am, 9
CARDOZO WOMEN'S L.J. 321 (2003).

14 Autumn Mesa, A Woman's Climb Up the Law School Ladder, 9 CARDOZO WOMEN'S L.J. 379
(2003).

15 DUNCAN KENNEDY, LEGAL EDUCATION AND THE REPRODUCTION OF HIERARCHY: A POLEMIC

AGAINST THE SYSTEM (Afar 1983); cf Lani Guinier et al., Becoming Gentlemen: Women's Experiences
at One Ivy League Law School, 143 U. PA. L. REV. 1 (1994).

16 Diane Gentry, Title VII Limitations - Keeping the Workplace Hostile, 9 CARDOZO WOMEN'S L.J.

393 (2003).
17 Karl E. Klare, Judicial Deradicalization of the Wagner Act in The Politics of Law, in THE

POLITICS OF LAW: A PROGRESSIVE CRITIQUE (David Kairys ed., 1982).
18 Ekee Ehrlich, Caution: Men at Work, 9 CARDOZO WOMEN'S L.J. 409 (2003).
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impoverished jurisprudence in this area currently reflects an imaginative
disability preventing us from conceiving of the interrelationship between
different forms of oppression and subordination, and therefore, prevents us
from imaging remedies to address those harms.

Elisa Laird 9 critically assesses the problematic and implicit hetero-
normativity of legal models of gender in the context of defining families.
While there is a prevailing hegemony of hetero-normativity, there are
skirmishes and battles in which the definition of a "family" has been and will
continue to be contested. Instead of an Armageddon-like battle between the
forces of light and darkness (a megalomaniacal macho metaphor), one
might conceive of this struggle in the way my former teacher, Duncan
Kennedy, described it. Kennedy said there is never really any triumphal "day
after the revolution." 20 Instead, he asked his students to conceive of the
contestation for power in society as involving a knitted sweater. There are
those, Kennedy said, that are working to loosen the warp and weave of the
sweater. On the other hand, there are those that are trying to tighten up the
weave, further constricting the freedom of movement of the wearer of the
garment. With regard to formal and constricted interpretations and
definitions of "family," let's try and open up the warp and weave of the social
fabric.

Pantea Javidan"' highlights shameful contradictions in our laws about
children and sexual activities. Children (persons under the age of eighteen),
are defined as incapable of giving consent to sexual activity, yet can be
criminally convicted for prostitution. Whatever else our laws do, Javidan
argues, they normatively should countenance the contradiction that the
some of the most vulnerable and powerless in society (underage runaway
girls) are targeted and convicted for selling sex, when they theoretically can't
even give consent to sex.

These authors present an exhilarating snapshot of feminist scholarship
from the ground up that is not conceived in the splendid isolation of the
elite ivory tower law schools, but drawn from actual experience and
observation, fueled by passion and anger, and tempered (but not too much)
by the fraught law school environment.

III. OBSERVATIONS: INTERCONNECTIVITY, MULTIDIMENSIONALITY AND CO-

SYNTHESIS

These essays have a serious skepticism towards categorical schemes

19 Elisa Laird, The Law is Straight and Narrow: How American Courts Define Families, 9 CARDOZO
WOMEN'S L.J. 221 (2003).

20 DUNCAN KENNEDY, SEXY DRESSING ETC. (Harvard Univ. Press 1993)
21 Pantea Javidan, Invisible Targets: Juvenile Prostitution, Crackdown Legislation, and the Example

of California, 9 CARDOZO WOMEN'S L.J. 237 (2003).
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promising formal equality on a gender axis. Some of the pieces critique the
comparative rhetoric of equality that claims that lesbians lack immutable
indicia of suspicion that make them a Carolene Products suspect class, or to
characterize sexual orientation as "chosen" (as opposed to a supposedly
immutable category like race), thereby making their claims weak or often
invisible. In anti-discrimination cases, plaintiffs are required to formulate
their claims as "either/or," i.e., as claims based on racial discrimination or
sexual discrimination, but not both. The net effect in such situations is that
certain claims become impossible to legally formulate, such as discrimination
arising from race and sexual orientation. Professor Francisco Valdes has
eloquently written about the "interconnectivity" of subordination and the
need for us to develop more complex descriptions and responses to
oppression. '2 The authors collectively ask us to consider "multidimensional"
analysis, such as that offered by Professor Darren Lennard Hutchinson,
which demonstrates the intimate and overlapping relation between racism,
patriarchy, and heterosexism, and shows that injuries from heterosexism also
deserve a civil rights remedy.23

Taken together, the authors engage in a thoroughgoing internal
critique of Critical Feminist Theory, Critical Race Theory and Gay Lesbian
Bisexual Transgender ('GLBT") Theory to articulate an analysis of ways that
bourgeois feminist, anti-racist, and gay/lesbian legal discourses marginalize
issues of heterosexism and racial oppression. These pieces examine ways
that bourgeois feminist discourse misunderstands and underestimates the
connection between racial oppression, heterosexism, and patriarchy, thereby
marginalizing gay, lesbian, bisexual, and transgender individuals and groups.
These pieces provide valuable contributions toward elaborating a theory of
the "multidimensionality" of subordination as a vehicle for challenging anti-
racist, anti-homophobic, and anti-feminist essentialism.

Along the lines of Professors Valdes and Hutchinson, Peter Kwan uses

22 See, e.g., Francisco Valdes, Theorizing "OutCrit" Theories: Coalitional Method and Comparative
Jurisprudential Experiences- RaceCrits, QueerCrits and LatCrits, 53 U. MIAMi L. REV. 1265 (1999).

23 See generally Darren Lenard Hutchinson, "Claiming" and "Speaking" Who We Are: Black Gays
and Lesbians, Racial Politics, and the Million Man March, in BLACK MEN ON RACE, GENDER, AND
SEXUALITY: A CRITICAL READER (Devon W. Carbado ed., 1999); Darren Lenard Hutchinson,
Accommodating Outness: Hurley, Free Speech, and Gay and Lesbian Equality, 1 U. PA. J. CONST. L. 85
(1998); Darren Lenard Hutchinson, Beyond the Rhetoric of 'Dirty Laundry'." Examining the Value of
Internal Criticism Within Progressive Social Movements and Oppressed Communities, 5 MICH. J. RACE &
L. 185 (1999); Darren Lenard Hutchinson, "Closet Case": Boy Scouts of America v. Dale and the
Reinforcement of Gay, Lesbian, Bisexual, and Transgender Invisibility, 76 TUL. L. REV. 81 (2001);
Darren Lenard Hutchinson, "Gay Rights" for "Gay Whites"?: Race, Sexual Identity, and Equal
Protection Discourse, 85 CORNELL L. REV. 1358 (2000); Darren Lenard Hutchinson, Identity Crisis:
"Intersectionality, " "Multidimensionality, "and the Development of An Adequate Theory of Subordination, 6
MicH. J. RACE & L. 285 (2001); Darren Lenard Hutchinson, Ignoring the Sexualization of Race:
Heteronormativity, Critical Race Theory and Anti-Racist Politics, 47 BUFF. L. REv. 1 (1999); Darren
Lenard Hutchinson, Out Yet Unseen: A Racial Critique of Gay and Lesbian Legal Theory and Political
Discourse, 29 CONN. L. REv. 561 (1997).
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the idea of cosynthesis as a "term and methodology that describes the active
and dependent matrix between subordinating categories. Cosynthesis... is
a recognition that categories are... fluid in nature with their meaning and
signification varying according to their context... [and] offers the view that
categories seldom operate in isolation; instead, their construction and
deployment often depends upon the coterminal existence and support of
other categorical notions. A cosynthetic analysis therefore builds upon the
insight of intersectionality in rejecting any "single axis" analysis that narrowly
focuses on or privileges either a feminist perspective or a racial analysis...24
The pieces in this symposium argue eloquently for a "cosynthetic" analysis.

These papers examine the social meanings and challenging politics of
feminist identities, and challenge the privileging of certain subordinated
categories over others. Importantly, these essays ground and apply theory in
the painful particulars of violence in the fraught field of gender relations
and show, through numerous detailed examples, how iterations of chastened
feminist theory works to explain and understand these problems, thereby
promoting coalitions among and within subordinated groups.

By analyzing how anti-heteronormative, anti-racist, and anti-class
politics have been severed or segregated from anti-discrimination legal
theory, the authors in this symposium provide us with useful models with
which to begin reconstructing our civil rights laws along anti-subordination,
rather than a purely anti-discrimination basis. Importantly, these valuable
essays confront and articulate the need for internal criticism with regard to
unarticulated homophobic, racist, and classist premises and assumptions that
work to couch political agendas along narrow axes. Indeed, the types of
"multidimensional" analyses of race, class, gender, and sexual orientation

advocated by the authors in this symposium will help to make intergroup
alliances stronger, rather than weaker, by focusing on liberation and equality
and avoiding artificially narrow identity/interest group politics. Professor
Grahn-Farley's and her students' commitment to honest, from-the-bottom-up
critique is admirable, allowing us to consider ways that our current iterations
of civil rights laws involve the cruelty of partial justice. They admonish us to
rethink our notions of civil rights to encompass race-sexuality-gender-class as
inextricably related categories.

I believe that the types of analyses used by the authors in this
symposium will have wide influence. They open up spaces for
conceptualizing identity formations that do not prioritize one category over
others, and force us to recognize their mutual dependence and the

24 Peter Kwan, Invention, Inversion and Intervention: The Oriental Woman in The World of Suzie
Wong, M. Butterfly and The Adventures of Priscilla, Queen of the Desert, 5 ASIAN L.J. 99, 108-109
(1998); see also Peter Kwan, Intersections of Race, Ethnicity, Class, Gender & Sexual Orientation: Jeffrey
Dahmer and the Cosynthesis of Categories, 48 HASTINGs LJ. 1257 (1997);
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importance of dealing with all modes of oppression simultaneously. The
importance and value of such analytical tools to legal scholarship and

analysis in an increasingly multicultural society should be obvious.

CONCLUSION: THINGS Do CHANGE AND NOT EVERY[HING Is NEW

I began this essay with an anecdote about a performance speaking to
the tedium of an academic caught in the dialectical crossfire and responding

with a weary mopping up. While the papers in this symposium evoked a

sense of deja vu in me, they also evoked a sense of hope. While there will

never be a triumphal "day after the revolution," a "big picture" ride-into-the-

sunset, and a happy ending while the credits roll, these papers suggest that

the social field can be contested in many ways. There will be setbacks and

blowouts, coalitions and alliances that fail or are never formed; however,

there are multiple sites of struggle, from law schools to the media, to the very

pages of law reviews and desperate and important articles about what kinds

of ideas will be allowed to be published. A symposium like this, "To Do

Feminist Legal Theory," is a very pleasant surprise - a symposium that

actually does what it purports to do. While many of these themes have been

articulated in other forms at other times, the recalcitrance of the legal

academy makes it imperative that the themes be re-articulated with the new

twists and insights that the authors have given them. And maybe, just maybe,

things may change, due in large part to ideas and energies that have a long

historical lineage, such as the pieces in this symposium. Resist!

Vol. 9:2


