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DOMESTIC VIOLENCE

Bradford Bigler, Sexually Provoked: Recognizing Sexual Misrepresentation
as Adequate Provocation, 53 UCLA L. REV. 783 (2006).

Historically, the sudden discovery of a spouse's adultery has been considered
per se a legally sufficient provocation to mitigate the crime of murder to
manslaughter on the theory that a person is less culpable if he or she kills in a
"heat of passion." However, courts have been less willing to allow this "heat of
passion" defense when a defendant's severe reaction is provoked by a sexual
partner's misrepresentation about sexual orientation or sexual health status because
these misrepresentations fall outside of the traditional framework for evaluating
sexual misrepresentation based on per se categories. The author articulates a test in
which sexual misrepresentation may be deemed legally sufficient provocation where
the defendant is reasonably deceived about a fact related to his or her consent in a
sexual act and the discovery of the deception would cause a reasonable person to
experience a severe mental or emotional reaction. The reasonableness inquiry
recognizes that provocation is fundamentally a "cultural defense" because a jury's
assessment of what constitutes a reasonable reaction to sexual misrepresentations
about adultery and homosexuality, for example, reflects changing social values.
While some criticize the linkage of a legal defense to fluctuating social mores, the
author concludes that permitting the jury to determine the reasonability of the
defendant's reaction to sexual misrepresentation allows for continued normative
debate and ensures that the provocation defense will remain culturally relevant.

Geneva Brown, When the Bough Breaks: Traumatic Paralysis - An
Affirmative Defense for Battered Mothers, 32 WM. MITCHELL L. REV. 189

(2005).

Similar to women who commit violent crimes against their abusers, battered
mothers whose children are murdered by an abusive spouse deserve an affirmative
defense to criminal charges under certain circumstances. Many women are charged
with crimes after their children are killed, from failure to render aid to accomplice to
murder. The author argues that these women do not have any choice but to
commit these crimes, as they have been paralyzed by abuse. This is called
"traumatic paralysis," and usually occurs because the passive behavior exhibited by
the mother, usually works as a defense to violence directed at her. When a
spouse's abuse renders the mother unable to defend their child from the abuser,
there should be an affirmative defense available to those battered women who suffer
from this "traumatic paralysis."

[Vol. 13:199
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Alexandra B. Flamme, Hernandez v. Aschcroft: A Construction of "Extreme

Cruelty" Under the Violence Against Women Act and Its Potential Impact on

Immigration and Domestic Violence Law, 40 NEw ENG. L. REV. 571 (2006).

While experts have long recognized that domestic violence is a cycle of

physical violence and psychological manipulation, the American legal system tends

to focus on the physical rather than the mental elements of the violence cycle. In

Hernandez v. Ashcroft, the U.S. Court of Appeals for the Ninth Circuit held that

Hemandez, a woman who was physically abused by her husband in Mexico and

then subjected to his pleas for forgiveness upon fleeing to California, had

experienced "extreme cruelty" in the United States. The legal issue was whether

the non-physical acts of Hernandez's husband constituted "extreme cruelty" under

the 1994 Violence Against Women Act (VAWA), which allowed undocumented

individuals to remain in the United States if they had been subjected to "extreme

cruelty" by a citizen or lawful permanent resident parent or spouse, thus entitling

her to a VAWA defense in her deportation proceeding. The Hernandez court

overruled the Board of Immigration Appeals' decision that Hernandez did not

qualify for the VAWA defense because she had not experienced "extreme cruelty,"

defined as physical assault, while in the United States. Hernandez's

acknowledgement that non-physical acts may nonetheless constitute "extreme

cruelty" in the context of domestic violence advances the rights of immigrant

women who are psychologically manipulated by their batterers while living in the

United States and, more generally, provides precedent for more comprehensive

criminalization of the non-physical aspects of domestic violence.

Carolyn B. Ramsey, Intimate Homicide: Gender and Crime Control, 1880-

1920, 77 U. COLO. L. REV. 101 (2006).

This article stands in sharp contrast to the feminist opinion that historically,

the criminal justice system tolerated male violence against women. In fact, in the

late nineteenth and early twentieth centuries, men accused of killing their intimate

partners received harsh punishment, while women who committed the same crime

were treated leniently. The author argues that while juries held men to higher

standards of self control, they simultaneously reinforced society's idea of women's

weakness and dependence. The author concludes by explaining that the persistence

of homicide in the home and in sexual relationships, despite laws against wife-

beating and the killing of intimate partners, shows dissonance in cultural attitudes

that shape male behavior. It is this dissonance, and not gender ideology, which

allows the state's ineptitude in curbing intimate violence to persist.
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Amy J. Sepinwall, Defense of Others and Defenseless "Others," 17 YALE J.
L. & FEMINISM 327 (2005).

Our governmental system is committed to a liberal approach with respect to
neutrality and equality in its law making. Acts which protect unborn fetuses from
violent attacks unconsciously subvert this commitment by affording certain groups
more protection under the law than others: fetuses over the pregnant women who
are subjected to violence, pregnant women over non-pregnant women, and abusers
over the victims of domestic abuse. These acts allow pregnant women to justify
disparate uses of force against an attacker. The problem with these acts lies in the
restitution---or compensation-received by the pregnant woman, which should not
be based on whether the attacker had knowledge that the woman was pregnant, just
as the Violence Against Women Act does not make restitution contingent upon the
attacker knowing that the victim is a mother. In order to correct the problem, the
self-defense doctrine should be expanded to allow deadly force to be used against
non-deadly force when directed against a pregnant woman, by recognizing the fetus
as an "other" that is in need of protection under the law, not by granting special
treatment to pregnant women who are victims of attack.

Marc Spindelman, Homosexuality's Horizon, 54 EMORY L.J. 1361 (2005).

The Massachusetts Supreme Judicial Court in Goodridge v. Department of
Public Health tried to validate the idea of same sex marriage by advancing a
moralizing, "like-straight" image of same sex couples, determining that
homosexual couples and their relationships were just like heterosexual couples but
ignoring the problem of sexual abuse in homosexual relationships. While
Goodridge was a victory for homosexuals, the court's "like-straight" reasoning
meant that it looked at marriage from a heteronormative definition rather than
looking at homosexual relationships as unique and distinct. In doing so, the court
failed to recognize that sexual inequalities, which are what generally lead to sexual
abuse, can exist in homosexual relationships just as they exist in male-dominated
heterosexual ones. The result of this is that society ignores entire groups of people,
namely perpetrators and survivors of sexual abuse in same-sex relationships because
it does not accept that these groups might exist. The author concludes that sexual
abuse in same-sex marriages must be legally recognized, and addressed by
amendments to various laws including family law, criminal policy, and rules
allocating burdens of proof to ensure that survivors of sexual abuse in same-sex
relationships may seek protection from the law in the same manner as heterosexual
survivors of sexual abuse.

[Vol. 13:199
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Nancy Ver Steegh, Differentiating Types of Domestic Violence: Implications

for Child Custody, 65 LA. L. REV. 1379 (2005).

Family Courts have traditionally dealt inadequately with child custody cases

involving domestic violence, often treating all instances of domestic violence alike.

Increasingly, cases involving families with histories of domestic violence are

viewed as having fundamental differences. Because of the potential for misuse or

manipulation in the categorization of child custody cases, any typology should be

used cautiously. Although still theoretical, an analysis viewing the issue from

"the lens of a domestic violence typology" would allow commonly held

assumptions to be reexamined and enable families to be matched with the

appropriate services and safety measures by custody courts and statutes. The author

concludes that cases where a perpetrator exhibits a pattern of coercive control are

particularly dangerous, and current statutes fail to provide sufficient protection to

families in such cases.

EDUCATION

Hazel Glenn Beh & Milton Diamond, The Failure of Abstinence-Only

Education: Minors Have a Right to Honest Talk About Sex, 15 COLUM. J.

GENDER& L. 12 (2006).

While the government may use its resources to inculcate the value of

abstinence among adolescents it cannot do so by giving misleading or false

information to adolescents that are under the impression that they are being given

reliable health information. More important than the debate about what values

adolescents should be taught, is what information they should have in making their

own decisions about their sexual health, which implicates their privacy and

autonomy interests. The authors criticize the current policies of federal and state

governments that subsidize abstinence only sex education because reviews of such

programs reveal that they contain false, incomplete, or misleading information.

The law has already recognized that minors have certain fundamental rights that

override any lesser state or parental interest. The needs of minors should determine

what is taught and sexually mature minors require accurate and complete

information about sex, otherwise they are compromised in their ability to make

sensible decisions for their health and well-being.
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Linda C. McClain, Some ABCs of Feminist Sex Education (In Light of the
Sexuality Critique of Legal Feminism), 15 COLUM. J. GENDER & L. 63 (2006).

This article advances a liberal feminist approach to sex education, where a
woman must be guided to understand and embrace her sexuality in order to prepare
her for responsible sexual practices. Current theories of sexuality are the abstinence-
only theory of sexuality, which advances the idea of abstinence-only sex education,
and the feminist approach, which focuses on the traditional gender stereotype of
women as the "gate-keepers" of sexuality, encouraging women to control men by
controlling their access to sex. The problem with the abstinence-only theory of sex
education is that it offers only one view: sexual relations are only acceptable within
marriage and any expression of sexual desire outside of marriage is morally corrupt.
The problem with the feminist theory of sexuality is that it focuses on men as
dominant in the relationship and women as subordinate, paradoxically viewing
sexuality as a tool used by women to gain power by controlling a man's access to
sex while also characterizing sexuality and desire as being dangerous to a woman.
The author concludes that a liberal feminist approach to sex education will be more
effective than the current theories of sexuality because it understands sexuality to be
a normal and natural practice to be embraced rather than shunned and because it
promotes sexual responsibility and equality where both men and women are seen as
being equally capable of being responsible in their sexual practices.

Kathleen B. Overly, The Exploitation of African-American Men in College

Athletic Programs, 5 VA. SPORTS & ENT. L.J. 31 (2005).

The NCAA's latest revision to Proposition 16-which defines the freshman
eligibility requirements for recruiting student athletes-perpetuates the notion that
it is through athletic achievement that African-Americans are able to succeed. Since
its inception, the NCAA has attempted to balance fair and just student eligibility
requirements to participate in sports, while upholding and promoting appropriate
academic standards. The author recounts the history of the NCAA's eligibility
requirements and discusses the litigation that resulted in the 2002 revision to
Proposition 16, essentially eliminating a student's obligation to achieve a
minimum standardized test score. Potential student athletes had asserted that the
original Proposition 16 was unconstitutional because its requirements relied too
heavily on standardized test scores, which had a disparate impact on African-
American students. The author concludes that while the original Proposition 16
may have been too strict in relying on standardized test scores, the revised
standards are too relaxed because they rely almost solely on high school grade
point average, which is easily manipulated; this results with the perception that it
is through athletics that African-American students may achieve college admittance
and success.

[Vol. 13:199
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Catherine Pieronek, An Analysis of the New Clarification of Intercollegiate

Athletics Policy Regarding Part Three of the Three-Part Test for Compliance with

the Effective Accommodation Guidelines of Title IX, 32 J.C. & U.L. 105 (2005).

In 2005, the U.S. Department of Education's Office of Civil Rights added the

2005 Additional Clarification and User's Guide to further explain Title IX of the
Educational Amendments of 1972. The Title IX guidelines, designed to promote
institutional gender equality within educational institutions, spawned a new policy

arena centering on gender equality in intercollegiate athletics, and established a
three-part test focusing on "substantially proportionate" or "effective
accommodation" methods. Because these guidelines are purposely vague in order
to allow educational institutions freedom to craft their own solutions, there has

been uncertainty as to the best method of achieving gender equality on the playing
field. The author suggests that these clarifications, along with the Model Survey,
better enable educational institutions to comply with Title X because they
introduce an element of flexibility and clarity, and shift the burden of proving

noncompliance from the educational institution to the challenging party. Despite
public criticism of the 2005 Additional Clarification, these additions are in

alignment with past Title IX policies and serve as a useful tool in helping schools
promote intercollegiate gender equality.

FAMILY

Frank S. Alexander, The Housing of America's Families: Control, Exclusion

and Privilege, 54 EMORY L.J. 1231 (2005).

The American government claims that home ownership should be the goal of

all families, but laws passed by Congress do not coincide with this notion.
Historically, many housing laws in the United States have been used to

discriminate against families. For example, restrictive covenants, housing codes,
and zoning laws, which all regulate different aspects of building homes and
communities, have in fact hindered home ownership by shutting certain groups out

of communities. As such, housing laws must focus more on the function and use
of homes as opposed to the relationships between the people living there, or their
genetic makeup. Because housing laws have enormous consequences and are
fundamental to the realization of the so-called "American Dream," they must be
changed.

June Carbone, The Legal Definition of Parenthood: Uncertainty at the Core
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of Family Identity, 65 LA. L. REV. 1295 (2005).

Due to advances in science, the once settled legal definition of who is a
"parent" is back in the forefront of family law debates regarding parentage; in
particular, this article discusses the different and conflicting legal definitions of
parentage throughout jurisdictions in the United States as well as their
corresponding legal implications. Historically, parentage was assigned based on
the best interests of the child and a martial presumption of parenthood. However,
with the advent of superior medical technology such as blood tests, complications
have started to strain the once simple question as to who is a legal parent.
Additionally, modem society's acceptance of high divorce rates and untraditional
families-such as stepparents and same-sex couples-has further complicated the
conventional concept of parentage. The author concludes that the legal definition of
parenthood should be most concerned with identity and most particularly, to the
family the child most identifies.

Doriane L. Colemen, Storming the Castle to Save the Children: The Ironic
Costs of a Child Welfare Exception to the Fourth Amendment, 47 WM. & MARY
L. REV. 413 (2005).

Partially because of the lack of case law regarding the Fourth Amendment's
prohibition on unreasonable searches and seizures, many state officials, in an
attempt to protect children they have reason to believe are in danger, simply ignore
the Fourth Amendment and conduct investigations that end up hurting the very
children they seek to protect. The author argues that while the "sovereignty of the
family" should not be so untouchable that the State is unable to help abused
children, neither should it have unfettered discretion to intrude into the lives of
families. While it is true that many instances of abuse happen behind closed doors,
most parents are in fact the best-equipped actors to look out for the welfare of their
own children as well as the people with the most interest in doing so. Instead,
investigators should focus more on what the children would want as, contrary to
popular belief, few children would likely be willing to sacrifice their own privacy
for the "greater good." There is a need to change the current system so that state
officials be required to show probable cause, at the very least, before launching a
maltreatment investigation involving minors.

Daniel R. Dinger, Should Parents Be Allowed to Record a Child's
Telephone Conversations When They Believe the Child Is in Danger?: An
Examination of the Federal Wiretap Statute and the Doctrine of Vicarious

[Vol. 13:199
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Consent in the Context of a Criminal Prosecution, 28 SEATTLE U. L. REv. 955

(2005).

The doctrine of vicarious consent, already in use in custody disputes and

civil tort cases, should be accepted by more criminal courts in cases where parents
record their children's phone conversations. The wiretap law, Title III of the

Omnibus Crime Control and Safe Streets Act of 1968, as it now stands, was crafted
to find a balance between the privacy concerns of citizens and the needs of law
enforcement. An exception to the prohibition imposed by the law already exists in
the one-party consent exception, and vicarious consent grows out of this exception,
allowing a parent to record their child's conversations "on the child's behalf." The
article outlines the background of the federal wiretapping statute as well as the

current divisions in its interpretations among the courts, and then argues that use of
the vicarious consent doctrine in a criminal context should be expanded, especially

where the parent has a good faith belief that the recording is in the child's best
interest. If the criminal courts fully integrate this doctrine into their system, they
will be better able to protect children and assist law enforcement, while ensuring
that the criminal's privacy is sufficiently protected.

Nancy E. Dowd, Fathers and the Supreme Court: Founding Fathers and
Nurturing Fathers, 54 EMORY L.J. 1271 (2005).

Recent Supreme Court decisions that have tended to focus on marital status
rather than on parental relationships in cases involving children have been
unfavorable to fathers. However, recent decisions have also relied on the ideas of

gender-neutral and shared parenting. According to the author, inconsistency in
applying a marriage standard suggests that harmful, outdated gender stereotypes
continue to play a role in Supreme Court jurisprudence, particularly when the
Court needs a basis on which to render a decision in a difficult case. A better
standard in deciding cases involving parental rights would be one based on nurture,
or the extent to which a father cares for the child and relates well with other
caregivers. The author cautions, however, that in reevaluating the definition of

fatherhood, it is important to acknowledge the difficulties in doing so without
demeaning motherhood or solidifying norms that men are averse to nurture.

Michele Goodwin, The Free-Market Approach to Adoption: The Value of a
Baby, 26 B.C. THIRD WORLD L.J. 61 (2005).
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The historical focus on the best interest of the child in adoption has been
replaced more recently with a free-market approach wherein the child's aesthetic
characteristics affect their probability of placement. Despite critics' hesitance to
view the transfer of a human child as a financial transaction, an adoption market
involving numerous costs and payments does exist, albeit largely unregulated.
Market forces are evident in the competing avenues by which parents may arrange
an adoption domestically and internationally, the impact of supply and demand on
the "price" of babies of different races, and the valuation of the financial and social
status of adoptive parents. This free-market adoption model has negative
implications from both moral and financial perspectives. The author proposes
financial regulations and information dissemination as potential solutions.

Sally T. Green, Prosecutorial Waiver into Adult Criminal Court: A Conflict
of Interests Violation Amounting to the States' Legislative Abrogation of
Juveniles'Due Process Rights, 110 PENN. ST. L. REV. 233 (2005).

There is an inherent conflict of interest between the role of the state as
protector over juveniles under parens patriae doctrine, and the ability of state
prosecutors, as representatives of the state, to waive juveniles into adult court.
This issue is particularly relevant considering society's current push for more
punitive legislation to address juvenile crime. The author points out the
importance of the parens patriae doctrine, and the vital need for a separate court for
trying juvenile criminal cases, as underscored in the recent Supreme Court decision
of Roper v. Simmons. This case extended the Eighth Amendment to juveniles,
relying on documented differences between adults and juveniles and highlighting
the need to revive the doctrine of parens patriae. The author concludes that transfer
of juveniles to adult criminal court unduly violates the due process protections in
place to safeguard juveniles.

Jill Elaine Hasday, Intimacy and Economic Exchange, 119 HARv. L. REV.
491 (2005).

The law concerning marriage, non-marital sexual relationships, and
parenthood differentiates these intimate relationships from other types of
relationships by regulating the economic exchange of assets. The removal of
intimate relationships from the market emphasizes the dignity of these
relationships. These methods of defining intimate relationships disadvantage
women and the poor because they assume that women should not be compensated
for the tasks they perform in a relationship. The author calls for new methods of
distinguishing relationships that do not financially burden disadvantaged groups.
The law should not be so focused on defining the uniqueness of intimate

[Vol. 13:199
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relationships that it ignores those in the most need.

Courtney G. Joslin, The Legal Parentage of Children Born to Same-Sex

Couples: Developments in the Law, 39 FAM L.Q. 683 (2005).

In recent years, a shift has begun to take place regarding the legal status of the
non-biological parent in same-sex couples regarding children born into the union.
Until quite recently, the non-biological parent was considered a legal stranger to the
child. Some states now provide limited rights and responsibilities to non-
biological parents under common law theories of parentage. The law is beginning
to recognize full parental status for non-biological parents, and the author tracks this
development as moving concurrently with the increased use of artificial
insemination-in both heterosexual and homosexual couples. While this change is

positive, further change in the law is necessary in order to increase the protections
of both same-sex parents and their children.

Caeli E. Kimball, Barriers to the Successful Implementation of the Hague

Convention on Protection of Children and Co-operation in Respect oflntercountry
Adoption, 33 DENV. J. INT'L L. & POL'Y 561 (2005).

For the last fifty years, American families have expressed a strong interest in
adopting foreign children, and the recent tsunami that devastated parts of Southeast
Asia has encouraged the trend. The tsunami triggered a worldwide debate over

international adoption, inevitably calling attention to the status of the Hague
Convention. While the efforts of the Hague Convention to regulate the adoption
process have been somewhat successful, it must overcome significant barriers if it is

to achieve the goal of unifying international adoption laws. The author identifies
problems with the Hague Convention, such as failing to provide sufficient
incentives for major sending countries to become parties to the treaty, and then
proposes solutions to better enable it to achieve its goals. If a treaty that controls

inter-country adoption, such as The Hague Convention, is really necessary, there
should be an urgent resolution to the problems identified.

Angela M. Kupenda, Seeking Different Treatment, or Seeking the Same

Regard. Remarketing the Transracial Adoption Debate, 26 B.C. THIRD WORLD
L.J. 97 (2006).

A double standard exists in the transracial adoption process whereby a white
couple can easily adopt a non-white child, though the reverse is rarely true. The
author makes three policy recommendations, which she believes will improve the
status of black children as related to the transracial adoption process. First, the
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interests of black children should be treated the same as the interests of white
children in the transracial adoption process, and second, more black parents should
try to adopt white children in order to open the discourse and increase the comfort
level of allowing these transracial adoptions. Finally, black parents must rethink
the effects of the traditional upbringing that black children receive in a white man's
world, whereby black children are taught to "be seen, but not heard," or never to
challenge an adult. If these recommendations are followed, much needed attention
will finally be directed at earning black children the same treatment in the adoption
process as white children.

Theodore R. Marmor, The Presidential Election of 2004, the Politics of
American Social Policy, and What Readers Interested in Family Policy Might
Make of the Idea of New Social Risks, 54 EMORY L.J. 1335 (2005).

The article focuses on the question of whether the twenty-first century
presents the kind of new risks that would justify changes in American social welfare
policy. The author argues there are no new grounds for the transformation of
American social policy since few such risks exist. An important exception is the
changes in family life in the past half of a century that include increased divorce
rates, more women in the labor force, the appearance of same-sex marriage, and
increased untraditional family arrangements. The author also argues that a "Kerry
victory in the 2004 election would have yielded a different social policy agenda" on
the issues of tax cuts and Social Security reform. He concludes that despite
President Bush's proposal for Social Security and health care reform, the probable
outcome of the Bush administration is policy stalemate.

Jane C. Murphy, Legal Images of Fatherhood: Welfare Reform, Child
Support Enforcement, and Fatherless Children, 81 NOTRE DAME L. REV. 325
(2005).

The emerging trend to define fatherhood solely in terms of biology, which
threatens to deprive children of their functional fathers, is one of the unintended
consequences of decades of social welfare policies whereby the government, in an
effort to improve conditions for mothers and children, sought establishment of
paternity as a means to collect child support. Now, fathers who for various reasons
do not want to pay child support are seeking disestablishment of paternity on the
basis that they are not the biological father. To develop meaningful reform, child
support must be reconceived as a matter of family law, with the protection of
children as its goal, rather than a matter of welfare law, whose concern is the fiscal
health of federal and state governments. The author proposes welfare policy reforms
with the aim of reducing the number of fathers that seek paternity disestablishment
by reducing the number of fathers that initially assume the role of fatherhood

[Vol. 13:199
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without any understanding of the consequences and treating low-income fathers
more fairly so that their only alternative to paternity disestablishment is not
financial ruin. When paternity disestablishment is sought, the best interests of the
child should be placed above all else with the ultimate goal of keeping fathers in
children's lives, which can only be done by recognizing multiple bases for legal
fatherhood.

Marleen A. O'Connor, Corporate Social Responsibility for Work/Family
Balance, 79 ST. JOHN'S L. REV. 1193 (2005).

America's corporate structure has placed new strains on families and the
available time of commitment of both parents. As parents, particularly mothers,
work longer hours while continuing to be caregivers at home, their traditional roles
have been altered. The author relies upon statistics concerning divorce, singe-
parent households, and father/mother household contributions to advocate greater
corporate awareness of the family as a stakeholder. She concludes that by observing
guidelines set forth by field experts, the negative effects of hectic work environments
on children and community time can be reduced.

Michelle Oberman, Sex, Lies and the Duty to Disclose, 47 ARIz. L. REV.
871 (2005).

Although largely abandoned in other areas of the law, caveat emptor still
persists in the context of agreements between romantic or intimate partners, a
distinction the author argues is "problematic and unjustifiable." The author
describes how the common legal application of caveat emptor gave way to an
expanded duty to disclose, driven by twin policy considerations of efficiency and
fairness. Reliance on agreements in intimate relationships, where nondisclosure is
still tolerated, has great potential for harm, including sexual fraud and
misrepresentation about fertility or sexual health, yet courts rarely enforce promises
made among unmarried partners. The author uses the example of paternity suits to
illustrate the complications of permitting nondisclosure in intimate relationship
agreements and addresses the challenges of moving towards greater disclosure
requirements, arguing that the legal limits that reduce the risk of harm and
misinformation should be extended to intimate relationships as well.

Jeffrey A. Parness, Adoption Notices to Genetic Fathers: No to Scarlet
Letters, Yes to Good-Faith Cooperation, 36 CUMB. L. REV. 63 (2005).
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The best way to balance the childrearing interests of genetic fathers and the
privacy interests of unwed mothers in adoption proceedings is to require good-faith
cooperation on the part of the mother to establish paternity. Current adoption
procedures grant all mothers the right to challenge adoptions and the right to
receive notice of pending adoptions. Fathers of children born outside of marriage
are entitled to notice only when they register as a putative father or pursue paternity
litigation. "Scarlet Letter" provisions, requiring an unwed mother to publish her
name, a description of the putative father and the date and locale of conception, were
enacted as an attempt to provide genetic fathers with notice of adoption
proceedings. A model that encourages unwed mothers to identify genetic fathers
avoids the privacy issues raised by such unconstitutional "Scarlet Letter" laws.

Twila L. Perry, Transracial Adoption and Gentrification: An Essay on
Race, Power, Family and Community, 26 B.C. THIRD WORLD L.J. 25 (2006).

The author argues that transracial adoption-the quest for children-and
gentrification-the quest for property-although touted as societal progress,
actually mask and even increase Black people's vulnerability and disadvantage. As
healthy Black infants and affordable inner city housing become limited resources,
Blacks may be forced to compete with Whites in the adoption of Black infants, and
in gentrification. In that situation, Blacks may be at an economic disadvantage
stemming from historical consequences, institutionalized racism, and sometimes
harsh effects of the free market. Government intervention will be required in order
to protect Blacks within the context of transracial adoption and displacement as a
result of gentrification. The author argues that government money must be
allocated to financially support the preservation of Black families and to ensure that
Blacks continue to live in inner city communities as these areas undergo
gentrification by expanding the existing housing subsidy programs, as well as
renovating and building new housing units for low income purchasers.

Sam J. Saad III, Living Wills: Validity and Morality, 30 VT. L. REV. 71
(2005).

When deciding whether to honor the wishes of an incapacitated patient
through advance directives, or living wills, the courts use a balancing test
evaluating the state's interest and the individual's interest to decide whether to
refuse medical treatment. The issue is especially of importance to the author, who
recounts his own experience with a terminally ill grandfather who did not have a
living will, and his father's subsequent decision to sign a living will. The author
discusses the history of case and statutory law pertaining to living wills, with
emphasis on the burden resting on the guardian to provide evidence, whether clear
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and convincing or by a preponderance, of the patient's wishes. The author also
discusses the morality of living wills by examining religious, philosophical, and
medical definitions of death. He concludes that living wills leave no ambiguity as
to the patient's wishes in the face of the uncertainty of medicine and the ever-
changing law.

HEALTH

Danielle J. Lindemann, Pathology Full Circle: A History of Anti-Vibrator
Legislation in the United States, 15 COLUM. J. GENDER & L. 326 (2006).

The vibrator, invented in the late 1800's, was then used as a medical device
to treat various female ailments-predominantly "hysteria"-and only later,
between the 1920s and 1960s, was chiefly used for sexual pleasure. Recently,
however, in response to anti-vibrator legislation, parties have had to defend
themselves by promoting the vibrator's medical aspects, making it possible for the
courts to criminalize, and in effect pathologize, a healthy woman's use of vibrators.
This article provides an historical background to the emergence of and changing
attitudes toward vibrators, provides an overview of recent legislation, and reviews
the arguments made in defense to the anti-vibrator laws. The courtroom discourse
has been limited to retaining rights for the women who are sexually dysfunctional
rather than arguing for civil liberties for all people. In conclusion, the anti-vibrator
laws necessitated a retreat to the medical and therapeutic classification of vibrators,
essentially causing the courts to return the vibrator to its Victorian origins.

Cristie L. March, The Conflicted Treatment of Postpartum Psychosis Under
Criminal Law, 32 WM. MITCHELL L. REV. 243 (2005).

Currently, postpartum psychosis is not differentiated from other forms of
psychosis under the law, but its nature requires that it be treated in a special way.
THE DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL DISORDERS, Fourth
Edition does not recognize postpartum psychosis as a differentiable mental illness,
but says it is triggered by events particular to pregnant women. This article
examines and elucidates the feminist issues involved in prosecuting postpartum
psychosis. The "M'Naghten test," which requires a showing that at the time the
crime was committed, the actor was incapable of understanding the wrongfulness of
her act due to the mental disorder in question, is compared with Australian and
English methods of determining culpability in postpartum psychosis. The author
proposes a "hybrid approach" wherein women who commit crimes stemming from
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postpartum psychosis will be given lighter sentences and therapeutic treatment,
even though treatment is unlikely to be effective in preventing postpartum

psychosis due to its punctuated nature.

Rebecca L. Van Court, Uterine Fibroids and Women's Right to Choose:

Hysterectomies and Informed Consent, 26 LEGAL MED. 507 (2005).

Hysterectomies are the most common treatment for uterine fibroids, even in
light of alternatives that preserve the uterus and a woman's ability to conceive.

Clearly, there are benefits of undergoing a hysterectomy as opposed to other
alternatives in that a hysterectomy is the only option that permanently eliminates

uterine fibroids. The author's primary concern is that women are not receiving
adequate disclosure of the risks of hysterectomies and its alternatives. Therefore,
physicians in many instances are breaching their duty to provide material
information to the patient regarding the medical procedure and also fail in their duty
to inform a patient of her options. Certain states require information about

hysterectomies be given to women before surgery, but such statutes are still
insufficient because they do not create liability for failure to provide information

about the availability of alternative treatments. The author suggests that national
legislation requiring disclosure of alternative treatments would significantly impact
the hysterectomy rate, reduce health care costs, inform women of their options, and
safeguard the obtaining and documentation of informed consent.

HISTORY & CULTURE

Robert Ashford, Memo on Binary Economics to Attorneys for Women and

People of Color Re: What Else Can Public Corporations Do for Your Clients?,
79 ST. JOHN'SL. REV. 1221 (2005).

The right to acquire capital with the earnings of capital contributes to the
advancement of women and people of color, while also increasing the consumer-

based demand of public corporations and their shareholders. This right is best
explained using the theory of binary economics, where labor and capital are
independent inputs or production, and the earnings of capital are used to increase
overall economic output. Binary economics is a response to the question of how
public corporations and attorneys can best contribute to the advancement of women
and people of color. The author suggests that attorneys can best aid the interests of

clients who are female and/or people of color by addressing underutilized productive

capacity (UPC) using binary economic analysis. The author concludes that binary
economic analysis presents a model that can increase capital by using the earnings
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of capital, which in turn will increase prosperity and productivity for women,
people of color, public corporations, and the economy as a whole.

Rosanna Cavallaro, Solution to Dissolution: Detective Fiction from Wilkie
Collins to Gabriel Garcia Marquez, 15 TEX. J. WOMEN & L. 1 (2005).

This article focuses on detective fiction as both mirroring and influencing the
perceptions and norms of gender and conduct. The author contrasts Wilkie
Collins' THE LAW AND THE LADY with Gabriel Garcia Marquez's CHRONICLE OF
A DEATH FORETOLD, two novels written one hundred years apart. The author
points out that Collins' novel begins by eliciting skepticism of gender norms of
the time, yet ends by reinforcing these same norms. On the other hand, Marquez's
work begins with the seemingly stereotypical concept of "honor-killing" and ends
with a provocative inversion of traditional gender-based ideas. The author
concludes that detective fiction both reflects and impacts the dichotomy of law and
culture.

Deseriee A. Kennedy, Transversal Feminism and Transcendence, 15 S. CAL.
REV. L. & WOMEN'S STUD. 65 (2005).

This article argues that feminism in the United States is not inclusive of non-
white, non-western, especially African women, and suggests that transversal
feminism may be a means of uniting feminists across cultural and geographic
boarders. Rather than focusing on women's oppression, transversal feminism
brings women together for action on specific issues. The article outlines a brief
history and criticism of feminism in the United States and the basic concepts of
transversal feminism, and then analyzes the history of feminism in Nigeria by
highlighting a 2002 women's protest. The African feminists' use of men in their
struggles against the current power-holders in society exemplifies the differences
between African feminism and the feminist movements in the United States.
Although transversal feminism includes aspects of anti-essentialism in that it are
based on the value of diversity among women, it is still preferable to other theories
of feminism because it focuses on activism and a method for change.

Joseph Siprut, The Naked Newscaster, Girls Gone Wild, and Paris Hilton:
True Tales of the Right of Privacy and the First Amendment, 16 FORDHAM
INTELL. PROP. MEDIA & ENT. L.J. 35 (2005).

This article traces the development of U.S. case law on the issue of privacy
and copyright in connection with sex videos. The article follows the law as
developed in cases such as Lee v. Penthouse, a case involving a sex tape of
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celebrity Pamela Lee; Int'l Ltd., Gritzke v. MR.A. Holding, LLC., a case
involving a "Girls Gone Wild" video; and Bosley v. Wildwett.com, a case
involving a video of a wet t-shirt contest. A number of maxims have developed
from these cases. Most significantly, there is a general rule that if the video
involves conduct that is newsworthy in its own right, then the use of the footage is
likely to be shielded by the First Amendment. In these cases, the courts have tried

to balance the rights of privacy and publicity, and the First Amendment, while
adapting to new technologies and developing an interesting, if not always
consistent, area of "sex video" case law.

Brenda V. Smith, Rethinking Prison Sex: Self-Expression and Safety, 15
COLUM. J. GENDER& L. 185 (2006).

While there is plenty of legal scholarship addressing prison sex, the majority
focuses on sexual abuse and rape in institutional settings, and not on consensual
sex in prisons and prison sexuality. Although the author discusses prison sex in
the context of the recently enacted Prison Rape Elimination Act, the purpose of this
article is to create a framework by which to approach prison sexuality that
acknowledges prisoners' desires for sexual intimacy and expression. Since such
human desires survive imprisonment, the author believes that oftentimes prisons do
not have a legitimate interest in prohibiting prisoner sexual expression and that it
would be more beneficial to harness scarce resources to protect prisoners from
nonconsensual and coercive sex by staff or other inmates. Thus, correctional
authorities will be better served by enhancing the opportunities inmates have for
sexual expression.

Robin L. West, Law's Nobility, 17 YALE. J. L. & FEMINISM 385 (2005).

Catharine MacKinnon's ideas regarding modem feminism have greatly
impacted the way men and women view gender equality, eroticism and human
sexuality. The author proposes a re-characterization of one of MacKinnon's
theories, also referred to as Feminism, Modified, which would best highlight its
clever blend of Marxist, Hobbesian liberalist, classical feminist, and legalist ideas.
Particularly, the author disagrees that MacKinnnon's theory rests on "critique of
desire," which is the idea that women's desires are so polluted by patriarchy and
subordination that these thoughts are not a barometer of women's true selves. She
also proposes a rebuttal to critics of Feminism, Modified who argue that women
claiming injury by way of sexual violence are overreacting to harmless sexual
banter. The author concludes that Feminism, Modified would be strengthened by
moving away from its "critique of desire" aspect, and by taking women's
experiences with sexual violence more seriously.
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INTERNATIONAL LAW & HUMAN RIGHTS

John Cerone, "Dangerous Dicta ": The Disposition of U.S. Courts Toward

Recourse to International Standards in Gay Rights Adjudication, 32 WM.

MITCHELL L. REV. 543 (2006).

U.S. courts are reluctant to adopt international judicial standards regarding

same-sex sexual conduct. The United States signed the International Covenant on

Civil and Political Rights (ICCPR) and is supposed to be bound by the ruling that

the existence of domestic laws abridging the rights of homosexuals is a violation of

the ICCPR. However, when the Supreme Court ruled in Lawrence v. Texas that a

Texas state statute criminalizing same-sex conduct was unconstitutional, it made

no reference to the ICCPR and the United States' participation in that treaty. The

author concludes that certain factors may hinder U.S. jurisprudence from fully

adopting international standards. Namely, the fact that U.S. law schools do not

regard international law as central to legal education is indicative of the overarching

notion that U.S. law is superior to that of other civilized nations.

Claire M. Dickerson, Sex and Capital: What They Tell Us About Ourselves,
79 ST. JOHN'SL. REV. 1161 (2005).

In West Africa, the corporation is primarily a vector for privatization of

capital, not a means of increasing it. Women in West Africa are engaged in both

traditionally female economic ventures, such as production of food and crafts, as

well as in traditionally male fields like law and business. In both arenas, women

are commonly required to surrender their assets to men, and therefore often have to

hide their wealth and eschew the public market. This is contrasted with the

Western market, which functions to increase capital. The author concludes that

because there is no difference between corporate and political governance, effects on

women in corporate governance are reflections of their political position as a whole.

Karen Engle, Feminism and Its (Dis) Contents: Criminalizing Wartime Rape

in Bosnia and Herzegovina, 99 AM. J. INT'L L. 778 (2005).

Two camps of feminists--one which advocated for the war time rape in

Bosnia and Herzegovina to be treated as genocide and one that advocated for no

such special treatment-set aside their differences and worked together in order to

make an impact on the institutional structure of the International Criminal Tribunal

for the Former Yugoslavia (ICTY). However, the repercussions of ICTY's

dealings with wartime rape in Bosnia and Herzegovina illustrate that feminists may

have unwittingly reinforced assumptions about women's agency that feminism

strives to eliminate, such as the characterization of women as victims in times of
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war. Ironically, due to the efforts of international feminist advocates, the United
Nations, and the ICTY, the institutionalization of wartime rape has often times
grouped women into the category of "women and children," resulting with the
portrayal of women as victims and thus, needing special protection. Further, the
mentality of "women as victims" needing special protection led to portraying all
Bosnian Muslim women as victims, regardless of the fact of whether or not a
particular woman had been raped or victimized. Thus, the author argues for the
reconsideration of the central goal of international feminist advocacy.

Christine M. Gordon, Are Unaccompanied Alien Children Really Getting a
Fair Trial? An Overview of Asylum Law and Children, 33 DENV. J. INT'L L. &
POL'Y 641 (2005).

The United States needs to reform its laws and practices pertaining to the
treatment of unaccompanied children who enter the country alone, seeking asylum.
After the creation of the United Nations in 1945, both international and domestic
asylum laws were created to address the status and protection of refugees and
universal human rights, including the rights of children refugees. Both the United
Nations 1989 Convention on the Rights of the Child and Canadian refugee law
focus on the treatment and rights of unaccompanied children, emphasize promoting
the "best interests of the child" and advocate using different practices when dealing
with adult and children refugees. In the United States, unaccompanied children
should be afforded legal representation, housed with relatives instead of in detention
centers, and ensured full due process procedures while seeking asylum. Ultimately,
in order to improve its policies, the United States must grant more rights to
unaccompanied children seeking asylum, ratify the 1989 Convention on the Rights
of the Child, and pass laws that prioritize the "best interests of the child."

Berta E. Hemandez-Truyol & Jane E. Larson, Sexual Labor and Human
Rights, 37 COLUM. HUM. RTS. L. REV. 391 (2006).

The current framework of discussion regarding sexual laborers, depicted as a
dichotomy between a modem form of slavery and an exercise of the right to work,
may be better served by introducing a third viewpoint that applies internationally
embraced labor rights principles. Treating sexual services as a commodity rather
than through a moral/immoral framework can create common ground for public
policy and debate, where none existed under the previous dichotomy. While
criminalization of prostitution precluded a discussion based on work, wage, and
contract, sexual labor can now be viewed as a commodification of female traits.
Criminalization of prostitution has not been effective, as it essentially drives an
exploitive form of labor underground, increasing the abusive practices. Framing
sexual labor as a commodity allows prostitution to be analyzed through
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international labor rights principles and may result in applying this framework, and

its applications, to other exploitive adult labor practices.

Mazna Hussain, "Take M Riches, Give Me Justice": A Contextual Analysis

of Pakistan's Honor Crimes Legislation, 29 HARV. J.L. & GENDER 223 (2006).

Inequitable legal codes, biased tribal arbitration, and male-dominated

interpretations of Islamic law sustain the practice of "honor crimes," acts of

violence, usually murder, committed by male family members against female

family members who are perceived to have brought dishonor upon the family.

Some 5,000 honor killings are performed each year, a large percentage of which are

based on rumor or complete fabrication. Islamic societies struggle as progressive

efforts that are brought to reform honor crime laws and advance women's rights are

met with fundamentalist opposition and government inaction. The author

highlights the placement of blame on the female victim, the lack of prioritization of

the issue of violence against women by the government, and the private

characterization of the issue by allowing families to prosecute the crimes

themselves. Considering the multitude of factors that contribute to the continued

existence of honor crimes, Islamic societies need comprehensive strategies targeting

the ineffective justice system, promoting education on Islamic legal rights of

women, and compelling the government to act on its responsibility to its citizens

by introducing effective legislation while repealing harmful and discriminatory

legislation that perpetuates honor crimes.

Catharine A. MacKinnon, Women's September llth: Rethinking the

International Law of Conflict, 47 HARV. INT'L L.J. 1 (2006).

This article discusses the world's response to the attacks of September 11,

2001 and compares the international response to that event with its response to the

ongoing problem of violence against women. Since September 1 1th, the

international order has been willing to treat non-state actors as though they are

states and thereby declare a "war on terror". However, the main reason the world

has not viewed violence against women as "a war", is because it is not about state

power. If violence against women were considered a war inside one country, an

armed conflict "not of an international character," much of what happens to women

every day all over the world would be prohibited by Article Three of the Geneva

Conventions. By converging civil human rights law with criminal humanitarian

law and internationally reframing the issue-as the world did in response to

September 11 th-consideration of the treatment and status of women could be

introduced at all levels of discussion of humanitarian intervention, including United

Nations Charter revision.
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Rebecca Ong, Child Pornography and the Internet in Hong Kong, 32
RUTGERS COMPUTER & TECH. L.J. 81 (2005).

Advanced computer technology assists the pedophiliac community in the
exploitation and abuse of children by providing a means for easier production and
distribution of child pornographic material, as well as easier access to such material
and children themselves. Hong Kong, a member of the Convention on the Rights
of the Child (CRC), passed the Prevention of Child Pornography Ordinance
(PCPO) in order to deal with this emerging issue. The PCPO creates criminal
offenses for the creation, reproduction, import, export, publication, possession and
advertising of child pornography. The author regards the PCPO as a "successful
piece of legislation" because it deals specifically with child pornography and virtual
child pornography, addresses a challenge created by the digital era, and it has
resulted in a number of successful arrests and convictions. However, the author
criticizes it for its failure to consider whether Internet Service Providers (ISPs)
should share the responsibility of policing materials on their servers and for
rendering lenient sentences. Regarding child pornography as a global problem, the
author suggests that countries must enact harmonious legislation that specifically
deals with child pornographic material, which should provide extra-territorial
jurisdiction and heavier penalties. On the local front, governments, police, and
ISPs must make a concerted effort to commit resources to monitor the internet and
regulate pornographic exploitation of children.

Brenda Oppermann, The Impact of Legal Pluralism on Women's Status: An
Examination of Marriage Laws in Egypt, South Africa, and the United States, 17
HASTINGS WOMEN'S L.J. 65 (2006).

Although legally pluralistic countries aim to incorporate multiple world
views from various segments of society and have them coexist, the result has often
been the systematic maltreatment of women. A nation's traditional law and
national law stem from culturally distinct customs and practices, and therefore their
coexistence frequently results in conflict. Since traditional law often reflects a bias
against women and their roles in society, the conflicts between national law and
traditional law result in serious implications for women and women's rights.
Through an examination of the impact of legal pluralism with regard to laws of
marriage and the status of women in Egypt, South Africa, and the United States,
the author demonstrates how the dual legal systems infringe on the rights of women
and diminish their overall status. The author recognizes the value and importance
of traditional law, but concludes that it should only be applied when it meets
recognized international human rights norms and standards for equality.

Catherine Powell, Lifting Our Veil of Ignorance: Culture,
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Constitutionalism, and Women's Human Rights in Post-September 1] America, 57
HASTINGS L.J. 331 (2005).

Catherine Powell discusses how women's rights in the United States are

framed in terms of our Constitutional structure rather than our cultural structure. In
addition, attention paid to women's rights in non-Western societies such as
Afghanistan and Iraq subsequently draws attention away from women's rights in
America. Specifically, although the United States' refusal to ratify the United
Nation's Convention on the Elimination of All Forms of Discrimination Against
Women (CEDAW) on Constitutional grounds avoided international criticism, it
also avoided discussing American culture's treatment of women. Referencing John

Rawls' "veil of ignorance" socio-political theory, the author explains that acting
from "behind this veil" lawmakers are able to draft policies which promote gender

equality and which are thus more in compliance with CEDAW than the gender
equality system created through judicial interpretation of the United States'
Constitution. Applying Rawlsian theory to the treaty formulation and
implementation process will provide for a broader, more inclusive participation of
previously excluded groups as a means for attaining societal equality and preserving

human rights.

Christopher J. Roederer, The Constitutionally Inspired Approaches to Police
Accountability for Violence Against Women in the U.S. and South Africa:

Conservation Versus Transformation, 13 TULSA J. COMP. & INT'L L. 91 (2005).

This article juxtaposes the 2005 Supreme Court decision in Town of Castle
Rock, Colorado v. Gonzales with the 2005 South African Constitutional Court

decision N. K. v. Minister of Safety and Security, and the contrasting outcomes
each court reached on the issues of police and public accountability, the right of
women to be protected from violence, and the existence of the police's duty to
protect citizens. These otherwise similar cases reach very different results due to
the courts' constitutional interpretations of the relationship between the police and
the victims and how this relationship influences the entitlement to protection.
Castle Rock breaks with precedent, ignoring the statute's legislative history and
purpose, by finding that a plaintiff is not entitled to such police protection, while
N. K. looks to the historically vulnerable position of women in society and
concludes such an entitlement exists. Further, each court's differing view of
vicarious liability shaped its decision: the Supreme Court conservatively held
employers are not accountable for harm endured by employees, while the South
African Constitutional Court ruled employers are responsible. The author
concludes that the South African approach, which upholds inherent democratic
values, is superior to that of the Supreme Court of the United States.
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Barbara Stark, Rhetoric, Divorce and International Human Rights: The
Limits of Divorce Reform for the Protection of Children, 65 LA. L. REV. 1433
(2005).

The author seeks to challenge the notions of divorce reform for the protection
of children and recast the debate in the broader context of international human rights
law. While divorce may adversely affect the development of a child, the underlying
social and economic factors regarding children and poverty may be the true cause of
harm to children. Unofficially, there exist two systems of family law in America, a
division based on wealth between families that have access to financial and social
resources, and families that lack these resources. The author recognizes that a child
subjected to poverty standards is at risk of decreased health, lower education, and
increased rates of incarceration; poverty, rather than divorce, is the proper lens to
view the problem of declining child welfare. By adopting the Convention on the
Rights of the Child (CRC), children's welfare will improve because it targets the
real dangers to children, irrespective of what resources they have. The CRC is not
without its faults, but may be an effective tool in promoting child welfare, and
includes children that experience their parent's divorce.

Richard F. Storrow, Quests for Conception: Fertility Tourists,
Globalization and Feminist Legal Theory, 57 HASTINGS L.J. 295 (2005).

This article investigates the dynamic between globalization and restrictions
placed upon assisted reproductive technology. Countries that have chosen to outlaw
selected forms of assisted reproduction, along with high costs and administrative
delays in the delivery of infertility treatment, have triggered the phenomenon of
fertility tourism within the European Union and candidate countries. Countries that
choose to outlaw "socially irresponsible forms of procreation" expand the infertility
industry in countries without restrictions and create negative consequences for those
who live within them. Rising prices prevent infertile citizens in the host country
from seeking treatment and women in host countries are given an incentive to
become donors, increasing the possibility of exploitation of women for their eggs.
The author finds that sex and fertility tourism raise many of the same concerns and
that neither is likely to receive the same attention from government and
international bodies as international adoption. As a result, feminists are indeed
justified in their concerns regarding fertility tourism and urge countries that are
considering restrictions upon assisted reproductive technology to consider the
effects that those laws will have upon infertile couples and donors in countries that
become destinations of fertility tourism.
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MARRIAGE

Margaret F. Brinig, Does Parental Autonomy Require Equal Custody at

Divorce?, 65 LA. L. REV. 1345 (2005).

Some states have amended child-custody legislation to favor joint physical

custody rather than focus on the best interest of the child. Federal courts, including
the Supreme Court, have not supported claims that unequal physical custody
violates parents' constitutional rights. The author argues that a presumption of
joint-custody is not economically efficient. Examining national data and Oregon
statistics from before and after its joint physical custody amendment, the author
concludes that mandatory joint custody presumptions by state courts may in fact
harm children.

Brenda Cossman, The New Politics of Adultery, 15 COLUM. J. GENDER &
L. 274 (2006).

Traditional definitions of infidelity have required physical acts of sexual
intercourse between two non-married persons. Contemporary definitions of

infidelity have expanded to include instances where emotional intimacy between a
committed couple is violated and, as a result, there has been a rise in the number of
incidents of infidelity, particularly committed by women. The author draws upon

popular media such as television and movies to trace the development and social
norms surrounding infidelity. The revolution in divorce has granted couples with

more choices than ever before, but it is also a choice that is at the crux of this new
wave of infidelity. In light of this new infidelity epidemic, a policy of prevention
and treatment has been introduced as a way to address the dangers of infidelity; one
must either avoid compromising situations, or if the affiir has already been

committed, acknowledge one's regret and sorrow in order to move on towards
reconciliation.

Ariela R. Dubler, Immoral Purposes: Marriage and the Genus of Illicit Sex,

115 YALE L.J. 756 (2006).

The Supreme Court in Lawrence v. Texas marks a pivotal point in which the

courts move away from using marriage as the divide separating licit and illicit
sexual relations. With the 1907 Immigration Act and the 1910 Mann Act,
Congress sought to use a "marriage cure" for illicit sexual practices by defining as
licit only sexual acts performed in the context of marriage. However, the
institution of marriage was abused, utilized as a method to evade legal penalties,
and thus limited the powers of the marriage cure. The author views the decision in
Lawrence as a final culmination of the breakdown in the use of the "marriage cure,"
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as the decision moved a consensual sexual act between two unmarried persons
across the line of illicit to licit sexual practice, and incidentally the consenting
parties in Lawrence were of the same sex. While Lawrence itself relied upon this
use of marriage as a divide between licit and illicit sex, it is also the final
repudiation of using marriage in this manner.

Janet LaTourette, California Family Code § 2251 Adds Insult to Injury by
Telling a Putative Spouse That Not Only Is He or She Not Married, but the
Person Who Deceived Him or Her Is Entitled to an Equal Division of the Property
Despite the Deception, 32 W. ST. U. L. REV. 255 (2005).

A putative marriage exists when one member of a couple entered into the
marriage knowing that he or she was not legally able to do so-for example if that
party was already married. California Family Code § 2251, which governs the
division of property in such marriages, requires that it be divided equally upon
divorce. While the statute appears to be aimed at protecting the "putative spouse,"
the spouse with the belief that the marriage is valid, the plain language of the
statute and California case law indicate that the even the guilty party can petition
for the equal division of the property, thereby potentially awarding a windfall to the
"guilty spouse." One justification given for this result is that when couples arrange
their finances they do so with the expectation that if the marriage is dissolved the
assets will be divided equally so that even in the case of a putative marriage the
expectations of the innocent party have not been frustrated. In addition, this result
is consistent with the law in California that disregards fault or guilt in the
determination of family property rights, even where no putative marriage exists.
The author concludes that the statute should remain as written, even though it
seems unfair and inequitable, because courts would waste precious time and
resources to rule on the issue of whether the asserting party was in fact a "putative
spouse" before ever reaching the merits of the case.

Donna Litman, The Interrelationship Between the Elective Share and the
Marital Deduction, 40 REAL PROP. PROB. & TR. J. 539 (2005).

The elective share and the federal estate tax marital deduction, though
interrelated, have many important differences that one must consider when devising
a real estate plan for a married person living in an elective share state. It is difficult
to evaluate which spouse bears the burden of increased estate taxes that could result
fiom an election as well as the potential effects of waiving the elected share or
reducing the amount payable of the elective share. The author attempts to explain
how to best formulate estate plans for married couples by comparing and
contrasting elective share statutes in different states as well as explaining the
permissible types of marital trusts, which include QTIP Trusts, Life Estates with a
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General Power of Appointment, and Estate Trusts. There are ways to formulate
estate plans to accommodate varying situations such as making evaluations based
on the married testator's relationship to their spouse or if both spouses are very
wealthy. Overall, various factors must be taken into consideration when planning
the estate of a married individual while flagging the importance of seeing how state
law and federal tax law may affect these plans.

Jessica L. Roberts, Conclusions from the Body: Coerced Fatherhood and
Caregiving as Child Support, 17 YALE J. L. & FEMINISM 501 (2005).

The sexual stratification of labor has historically cast women as caregivers
and men as wage earners. This stratification is reflected in the traditional child
support system in which fathers of children born outside of marriage are legally
required to contribute financial assistance, but not care giving, to their children.
With most children residing with their mothers after a divorce, women
disproportionately occupy the socially devalued role of care giving and have fewer
opportunities to pursue compensated employment outside of the home. The author
posits that increased restrictions on abortion and contraception will result in more
children born outside of partnership relationships and an increase in men and
women who are "coerced" into the traditional status roles of "motherhood" and
"fatherhood." She proposes a "hybrid" system of child support that would require
both parents to provide care-giving and financial assistance to their children to
address the gendered effects of the current child support system while providing
several practical benefits for women, men, children, and the state.

Jeffrey G. Sherman, Prenuptial Agreements: A New Reason to Revive an Old
Rule, 53 CLEV. ST. L. REV. 359 (2005).

Prenuptial agreements should be per se unenforceable, not because they
promote divorce and are generally unfavorable to women, but because they allow
married couples to avail themselves of the benefits of marriage without assuming
any of the risks. The purpose of marriage is intimacy and once intimacy is
attained, the individual is free to pursue activities that benefit society as a whole,
such as the accumulation of wealth, the pursuit of knowledge, or the raising of
children. Society encourages stable, permanent relationships by offering married
couples perks such as tax and inheritance benefits. In exchange for these benefits,
the wealthier spouse must bear the economic cost of dissolving the marriage.
Married couples should not be entitled to the "perks" without taking the "works."

Leti Volpp, Divesting Citizenship: On Asian American History and the Loss
of Citizenship Through Marriage, 53 UCLA L. REV. 405 (2005).
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This article uses historical anecdotes to detail the meaning of citizenship in
the United States and specifically to illuminate the fact that, contrary to scholarly
belief, marital expatriation did not end with the Cable Act of 1922 but in 1931
when women were no longer divested of their citizenship when they married a man
who was not an American citizen. Stories of Chinese-American women have
generally been overlooked in favor of stories of white women and Asian men, but
they give a more complete understanding of how women's rights of citizenship
were stripped from them because they were seen as being morally corrupt and not fit
to be considered an American citizen. While the Cable Act of 1922 was an
important victory for women because it ended the expatriation of white or black
women married to white or black men, it did not end expatriation for Asian
women, a fact that is generally forgotten or ignored. The plight of Chinese-
American women is described to correct the idea that marital expatriation ended in
1922 and to highlight the fact that citizenship by its essence depends on excluding
some people from a nation so that other people may consider themselves members.
This is important to note, the author concludes, because although marital
expatriation does not exist today, exclusion of citizenship persists and in order to
determine who should be included and excluded from the United States it is
important to appreciate the evolution of the meaning of citizenship.

Sandra R. Zagier Zayac & Robert A. Zayac, Jr., Georgia's Married Women's
Property Act: An Effective Challenge to Coverture, 15 TEX. J. WOMEN & L. 81
(2005).

In Georgia, the Married Women's Property Act of 1866 effectively combated
the practice of coverture, where married women's property fell under the control of
their husbands. Prior to the Act, coverture reinforced the minimization of women's
status and their lack or property rights. The authors summarize the history of the
common law pertaining to women's property rights in Georgia and contrast it with
the common law of other states. The authors also review the events leading up to
the enactment of the Act, including influence from the North, economics, and
public sentiment. In spite of its critics, the Married Women's Property Act of
1866 allowed Georgian married women the individual property rights formerly
withheld from them under coverture, which was a large step to granting women the

equality guaranteed by the Declaration of Independence.

REPRODUCTIVE RIGHTS & TECHNOLOGY

David Adamson, Regulation of Assisted Reproductive Technologies in the
United States, 39 FAM. L. Q. 727 (2005).

The regulations of assisted reproductive technologies (ART) in the United
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States are scattered and non-centralized, but still provide a comprehensive coverage
that reasonably serves the needs of society and the medical community. The author
provides a history of ART, an overview of the current regulations in place in the
United States by comparing them with international ones, and identifies key
aspects that should serve as guidelines for fl.ture regulatory changes. There is no
single body that regulates all aspects of ART, but rather ART is regulated through
a composite of various pieces of legislation, as well as through federal, state and
independent agencies that encompass a range of areas from ethical concerns to
accreditation programs. These regulations and their implementation have changed
over time as the technologies have developed to better suit the public's needs,
although many still criticize problems such as the failure to control the rapid rise in
multiple births-which may have been caused by a reporting requirement for ART
programs. As the field of assisted reproductive technologies advances, and social
norms change, the regulations in place, as well as the structure of regulation itself,
will have to evolve in order to keep pace with the medical and social needs of
society.

Maryam T. Afif, Prescription Ethics: Can States Protect Pharmacists Who

Refuse to Dispense Contraceptive Prescriptions?, 26 PACE L. REv. 243 (2005).

Because states do not have a compelling interest for denying women access to
contraceptives, legislation protecting the right of pharmacists to refuse to dispense
birth control violates substantive due process rights of women. "Conscience
clause" legislation protects pharmacists from being fired if he or she refuses to
dispense birth control because of a "conscience" objection. The loophole the
legislation creates for pharmacists to escape their professional and legal duties has
an adverse impact upon a woman's Fourteenth Amendment right to privacy since
they may be refused contraception without a legal remedy. The history of birth
control, the laws relating to birth control and abortion and the legal consequences
of continuing to protect pharmacists at the expense of women's health and rights
are examined in order to shape possible causes of action for women who are
unconstitutionally denied contraception. The author concludes that courts must
carefully balance the rights of the patients to privacy, health, and choice, with the
rights of a pharmacist to exercise moral and religious convictions in order to
construct a policy that will not encroach upon the rights of the affected parties.

Nigel M. de S. Cameron, Pandora's Progeny: Ethical Issues in Assisted

Human Reproduction, 39 FAM. L.Q. 745 (2005).

Assisted reproductive technology (ART) is expanding the ethical framework
of reproduction beyond the sole focus on sexual intercourse between a man and a
woman. The increasing disconnect between human sexuality and reproduction
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raises ethical questions that are difficult because of the need to evaluate each
incremental advance in isolated terms. Skepticism about ART and concerns about
the propriety of tampering with the procreative role traditionally tied to marriage
conflict with notions of personal reproductive liberty and a person's ability to set
the terms of his or her own reproduction. That the issue is far from resolved is
highlighted by the widely varying ART laws and policies in jurisdictions
throughout North America and Europe. Although these concerns are still unsettled,
the author suggests the possibility that the lack of resolution itself serves to prevent
the practice from going too far in either direction.

Rev. Phillip C. Cato, Ph.D., The Hidden Costs of Infertility, 20 ST. JOHN'S
J. LEGAL COMMENT. 45 (2005).

Infertility is a common problem faced by couples in the United States;
therefore, it is no surprise that public support for assisted reproductive technology
is strong. The right to have a child, to be parents, or to have biological
descendents is a fundamental belief that motivates such support. Nevertheless,
although the benefits of assisted reproductive technology are undeniable in aiding
couples plagued with infertility, the potential harms-ethical, legal, physical and
emotional-are numerous and require a legal and legislative response. Convoluted
kinship relationships, abuse of the consent process, lack of guidance in screening
donors, inherent injustice of the restrictive expense of procedures, and most
controversially, the use and discarding of embryos in research are among the issues
raised by assisted reproductive technology. The author argues that emerging
technologies in the field are at times more like "human experimentation" than
"standard medical care" and the fact that practices and their results occur without
public or regulatory scrutiny clearly demonstrate the need for federal legislation of
the industry. The President's Council on Bioethics recently recommended that
there be a uniform and comprehensive mechanism for oversight of the
biotechnology industry. The author concludes that adopting such
recommendations, or at the very least, arguing them in a public forum will help to
bring assisted reproductive technology under much needed public scrutiny.

Susan L. Crockin, The "Embryo" Wars: At the Epicenter of Science, Law,
Religion, and Politics, 39 FAM. L.Q. 599 (2005).

Americans are deeply divided among political, religious, and ethical views
over the use of embryos in stem cell research. This article examines the current
status of the law with respect to In Vitro Fertilization (IVF), scientific
characterization of different types of embryos, policy aspects of the debate that show
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a big divide in beliefs about the stage at which life begins, and informed consent
issues surrounding donations for stem cell research. The author addresses the
potential disposition of IVF embryos, the enforceability of embryo donation
contracts, financial aspects of embryo donations, and donation for research statutes.
In addition, the author discusses federal policy in light of President Bush's openly
stated view that an embryo is a human being and touches on the administration's
aim to promote the practice of "embryo adoption" and the general push for
treatment of embryos as pre-born children.

Daniel A. Farber, Did Roe v. Wade Pass the Arbitrary and Capricious
Test?, 70 MO. L. REV. 1231 (2005).

Administrative agency decisions are reviewed for legality using the "arbitrary
and capricious" test. The same standard can be applied by analogy to judicial
decisions such as Roe v. Wade to decide if they are entirely outside the bounds of
the law. In order to satisfy the test, the decision must arise from reasoning based
on precedent, history, and an assessment of public values. While the right to
privacy used as the basis of Roe is rooted in precedent and can be supported by
public values, it runs against the grain of history. Moreover, the justifications for
the decision in Roe were poorly elucidated, and therefore, while there are plausible
reasons for the decision, the Court's recitation of them was inadequate.

Clarke D. Forsythe & Stephen B. Presser, The Tragic Failure of Roe v.
Wade: Why Abortion Should Be Returned to the States, 10 TEX. REV. L. & POL.
85 (2005).

In the recent decades following Roe v. Wade and Doe v. Bolton, the Supreme
Court has taken control from the states in deciding how and when women can have
an abortion. This jurisprudence has impacted our law and society, causing so
much confusion and criticism that, in the case of Casey v. Planned Parenthood, the
Court eventually dropped Roe's substantive due process justification and relied
solely on stare decisis and the notion that there is a "reliance interest" in abortion
as a back-up for failed contraception. These authors argue that the "reliance
interest" rationale is untenable because it has led to abortion policies that have had
detrimental health effects such as increased suicide rates, increased risk of placenta
previa, increased risk of subsequent pre-term and low-weight births, the loss of the
protective effect against breast cancer from a full-term delivery, increased risk for
breast cancer, elevated risk of drug or alcohol abuse, increased risk of contracting
sexually transmitted diseases, and maternal mortality from both illegal and legal
abortion. The confusing and inconsistent legal standards have also worked against
common sense state regulation of abortion in areas such as the approval of RU-486,
parental consent laws, and the policing of abortion clinics. The authors conclude
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that the Court has failed since Roe to "balance the medical, personal, and social
interests at stake in abortion."

Tricia K. Fujikawa Lee, Emergency Contraception in Religious Hospitals:
The Struggle Between Religious Freedom and Personal Autonomy, 27 U. HAW. L.
REv. 65 (2004).

Hawaii's emergency contraception bill would require a religious exemption
because the bill may potentially violate the religious beliefs of some religious
hospital, as it would compel all hospitals to inform rape victims about emergency
contraception and to offer it to them if requested. Catholic hospitals historically
have claimed a religious exemption because Catholics believe emergency
contraception could potentially cause an abortion, conduct that directly violates
their religious beliefs. One must evaluate whether the regulation without the
exemption will violate the Free Exercise Clause or if providing the exemption will
violate the Establishment Clause, balancing the victims' right to privacy under the
Fourteenth Amendment, personal autonomy, and the Establishment Clause with
the religious hospitals' rights under "conscience clauses" and the Free Exercise
Clause. The Hawaii emergency contraception bill requires a religious exemption
for religious hospitals because Hawaii's free exercise analysis employs a stricter
standard of review than the federal government and the government's interest is not
so critical as to force a religious hospital to go against its beliefs. As such, the bill
must overcome two thresholds: the law must have a secular purpose given that the
government must not regulate religious beliefs-as opposed to conduct-and as a
result of the legislation, the burden to the religious entity's free exercise of religion
against the government's interest in the regulation must be balanced.

Cyrene Grothaus-Day, Criminal Conception: Behind the White Coat, 39
FAM. L.Q. 707 (2005).

"Criminal conception" is a type of crime that has been created by the
emergence of Assisted Reproductive Technology (ART), and includes both genetic
rape and embryo-napping. Genetic rape refers to the fertilization of a woman with
sperm other than that of a selected donor, such as replacing the sperm of the donor
with that of the obstetrician. Embryo-napping consists of stealing-and implanting-
fertilized eggs without the permission of the parents. These acts, not being
criminal in and of themselves, have been prosecuted under white-collar crime
statutes, such as those governing mail fraud and tax evasion. Statutes specific to
criminal conception ought to be enacted, because while these white-collar crime
statutes govern crimes that are primarily monetary in motive, criminal conception
crimes harm goes beyond ordinary economics and should be punished as such.
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Kimberly S. Keller, Roe on the Rocks? The Implications of the Federal
Partial Birth Abortion Ban on the Ever-Diminishing Right to Privacy, 26
WOMEN'S RTS. L. REP. 1 (2005).

The Federal Partial Birth Abortion Act (PBA) has the potential to bring into
question the landmark decision of Roe v. Wade and the Supreme Court's assertion
of a woman's right to choose. Discussing the relatively short history of legalized
abortion in the United States, the author argues that the PBA may provide a way in
which opponents of abortion may erode Roe v. Wade and a woman's right to an
abortion. Recent case law, such as Planned Parenthood of Southeastern
Pennsylvania v. Casey, which upheld Roe but limited it by asserting that a
woman's right to an abortion is not an absolute right, proves that abortion rights
are controversial and vulnerable. In turn, Casey has opened the floodgates for
challenges to partial birth abortion bans including the 2000 case Stenberg v.
Carhart, where the Supreme Court invalidated a Nebraska PBA law. Moreover,
the author emphasizes the current political climate, as it is one in which Supreme
Court Justices are vocal as to their distaste of Roe v. Wade. The author concludes
that based on the current composition of the Supreme Court and the continuous
challenges to Roe v. Wade, the once solid foundation that a woman has a right to
choose is now crumbling.

Charles P. Kindregan, Jr. & Maureen McBrien, Posthumous Reproduction,
39 FAM. L.Q. 579 (2005).

Scientific progress in the area of reproduction has enabled parents to conceive
children posthumously, particularly through means of cryopreservation, intrauterine
insemination, in vitro fertilization, and surrogate parenthood. However, these
advances have also brought confusion and inconsistencies pertaining to the
inheritance of posthumously conceived children. Historically, only genetically
related or biological children were entitled to the deceased parents' estate, while
adopted children and even biological children conceived posthumously were
excluded. The authors suggest that explicit and comprehensive state laws
regarding posthumous reproduction are required to clarify this emerging area of law,
referencing states which have passed such laws and citing the Uniform Probate
Code and Uniform Parentage Act. Many of the problems which arise from
posthumous reproduction can be alleviated by drafting estate plans which expressly
stipulate the inheritance status of posthumously conceived children.

Antony B. Kolenc, Easing Abortion's Pain: Can Fetal Pain Legislation
Survive the New Judicial Scrutiny of Legislation Fact-Finding?, 10 TEX. REV. L.
& POL. 171 (2005).
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While courts tend to grant deference to legislatively determined facts, there is
controversy regarding legislative facts that concern the existence of fetal pain caused

by abortions near and past the twentieth week of development. The type of review
granted by courts to legislatively determined facts impacts the constitutionality of
federal and state statutes that require the mother's informed consent to the pain they
are inflicting upon their fetus. The author advocates four "deference factors" that
limit the courts interpretation of legislative facts and curtail their ability to declare
subsequent legislation based on these facts as unconstitutional. These four
deference factors are: that legislative findings are entitled to the traditional
constitutional deference of "limited factual review" by the courts, that legislatures
rather than courts are the more appropriate forum to discover facts related to
complex medical questions, that the Congress' formal record supports its findings,
and that the level of division in medical opinion regarding fetal pain is relatively
low. By determining that fetal pain in fetuses near the twentieth week of
development is a recognized fact, along with deference by courts to legislatures, an
informed consent statute will be constitutional.

Daniel R. Levy, The Maternal-Fetal Conflict: The Right of a Woman to
Refuse a Cesarean Section Versus the State's Interest in Saving the Life of the
Fetus, 108 W. VA. L. REv. 97 (2005).

Cesarean sections are often performed when the doctor decides that it would
be more beneficial to the fetus than detrimental to the patient; and although a
Cesarean section may be necessary to achieve fetal viability, it can also lead to
future complications, including death, for the woman. The author examines
whether a woman may refuse a Cesarean section when the harm to her will be less
than the potential risks to the fetus if the birth is vaginal. The three arguments
presented for a woman's right to refuse a Cesarean section are based on 1) the right
to reproductive privacy and abortion, 2) the right to refuse medical treatment, and
3) the right not to rescue another. A woman's right to an abortion and refusal of
life-sustaining treatment does not translate into a right to refuse a Cesarean section.
Overall, when the risks of vaginal birth outweigh the risks of a Cesarean section,
the state can force a woman to have a Cesarean section because she has carried the
fetus for so long that it is viable and completely dependent on her, thus creating a
special relationship with and duty to the fetus.

Alicia Ouellette et al., Lessons Across the Pond: Assistive Reproductive

Technology in the United Kingdom and the United States, 31 AM. J. L. & MED.
419 (2005).

The U.K. model for regulating reproductive technology requires that all
reproductive clinics work under the umbrella of the Human Fertilisation and
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Embryology Authority (HFEA). Clinic accreditation is contingent upon
cooperation with HFEA, which has the power to grant and revoke licenses, approve
research projects, and collect data on success rates. The U.S., however, has a
different approach to regulating reproductive technology: licenses are not issued
based on mandatory compliance with a large governing body, and there is no
requirement for project approval or submission of research data or success rates.
The U.S. has no statutory compulsion for reproductive clinics and research facilities
to cooperate with licensing or accreditation organizations, leading many authorities

to wonder if they should implement a U.K. model. However, because of deep-
rooted cultural differences, such as differing views on healthcare as a public versus
market commodity, creation of an HFEA-like "ethics police" in the U.S. would
not be viewed favorably, and would be doomed to fail.

SAME-SEX MARRIAGE

Emiko Bacon, The Fate of California's Marriage Laws in the Hands of the
Court, 32 W. ST. U. L. REV. 271 (2005).

Using case law from both California and other jurisdictions the author argues
that in the case of Woo v. Lockyer the California Supreme Court should decide that
California marriage laws do not violate the Equal Protection Clause. To support
this proposition, the author reflects upon the events leading up to Woo, the
background of marriage laws in California, and how same-sex marriage cases in
different jurisdictions have addressed equal protection challenges. If the California
Supreme Court believes the plaintiffs' argument that the marriage laws violate the
Equal Protection Clause because they discriminate based on sexual orientation then
they will apply an intermediate level of scrutiny, otherwise, they will use the
rational basis test. California's marriage laws are "rationally related to a legitimate
governmental purpose" because marriage between men and women promotes the
governmental interest of furthering procreation. Additionally, California marriage
laws follow the California Family Code in its expressed interest to "foster the best
family conditions under which children may possibly be created and raised," a
purpose which the California Court has previously concluded does not discriminate
on the basis of sexual orientation.

Suzanne B. Goldberg, A Historical Guide to the Future of Marriage for
Same-Sex Couples, 15 COLUM. J. GENDER& L. 249 (2006).

Over the last two centuries in New York, the institution of marriage has
undergone evolution of its core rules. Accordingly, judicial deference to historical
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exclusion of marriage of same-sex couples is inappropriate. The author presents an
amici curiae for Hernandez v. Robles to demonstrate that certain aspects of marriage
in New York that were once considered to be fundamental, such as husbands'
dominion over their wives, have been subject to constant change over time. These
changes suggest that the exclusion of same-sex couples from the state of marriage is
an anachronism. Moreover, the author rebuts adversaries' fears that civilization
will fall apart if same-sex couples are permitted to marry.

Michael J. Klarman, Brown and Lawrence (and Goodridge), 104 MICH. L.
REV. 431 (2005).

This article focuses on the similarities in social context surrounding the
Supreme Court's decisions in Brown v. Board of Education, which desegregated
public schools, and Lawrence v. Texas, which decriminalized sodomy. The author
discusses the role of public opinion not only in the creation of these decisions, but
also in their legitimacy. In deciding these cases, the justices sought to balance
their personal opinions with political pressures, changing public opinion, and
formalistic readings of both legal precedent and the Constitution. Both decisions
were handed down after social forces had already begun confronting the issues, but
the decisions themselves had powerful, though, not always positive, consequences
for the underlying civil rights and gay rights movements. The author extensively
documents the social climate post-Brown and its parallels in the post-Lawrence
era, including the recent pushes for a same-sex marriage ban and its impact on
politics.

Rachel Duffy Lorenz, Transgender Immigration: Legal Same-Sex Marriages
and Their Implications for the Defense of Marriage Act, 53 UCLA L. REV. 523
(2005).

Transgender individuals, or those whose gender identities conflict with their
"birth sex," occupy an ambiguous position in the American legal system as
jurisdictions and agencies vary widely in their classification of an individual's sex
as either immutably fixed at birth or determined by various psychological and
sexual identity factors. Thus, some states only recognize the sex indicated on
one's birth certificate while others may recognize the sex determined by sex-
reassignment surgery. The Defense of Marriage Act (DOMA) compounds this
ambiguity by defining marriage for federal purposes as between opposite-sex
individuals, but neglecting to define what constitutes opposite-sex. Transgender
marriage in the immigration context highlights the impracticality of the federal
definition of marriage as immigration officials have reached inconsistent conclusions
when considering spousal-based immigration petitions involving couples who
appear opposite-sex but are the same birth sex, and couples who appear same-sex
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but are opposite birth sex. Because the United States Citizenship and Immigration
Services regularly uses balancing tests, immigration would be an ideal arena for
establishing a more workable definition of sex that considers both physical and
psychological factors to increase the predictability of immigration cases involving
transgender individuals and to ultimately clarify DOMA's inherent ambiguity.

Enrique A. Monagas, California's Assembly Bill 205, The Domestic Partner
Rights and Responsibilities Act of 2003: Is Domestic Partner Legislation
Compromising the Campaign for Marriage Equality, 17 HASTINGS WOMEN'S L.J.
39 (2006).

Although alternatives to marriage for same sex couples may seem promising,
they are deceptive, and California's Assembly Bill 205 should not be accepted in
lieu of full marriage rights. There is a lack of public knowledge regarding the
practical implications of marriage alternatives in general, and this bill in particular.
Lobbying for alternative partnerships also presents the danger of undermining the
effort to legalize same-sex marriage. This bill alters the property rights of same-sex
couples at the creation, and disillusionment of marriages, both in the United States
and abroad. California's Assembly Bill 205 should not be accepted because of
certain ambiguities regarding these changes to communal property, and, more
importantly, it will distract from the fight for same-sex marriage rights.

Nancy D. Polikoff, For the Sake of All Children: Opponents and Supporters
of Same-Sex Marriage Both Miss the Mark, 8 N.Y. CITY L. REv. 573 (2005).

Opponents of same sex marriage often argue that children are best raised by
their married biological parents, while advocates of same-sex marriage have
historically challenged that view. Some same-sex marriage supporters use a
version of their opponents' argument to promote same-sex marriage. They reason
that the idea that a child is best raised by married parents supports the legalization
of same-sex marriage. The author argues that there is no evidence supporting the
idea that two people of the opposite sex or two married people are better parents by
virtue of their different sex or marital status, and that therefore both sides of the
debate "miss the mark." Further, she argues that proponents of same-sex marriage
have a strong theoretical foundation in the principles of liberty and equality, and
arguments that account for children should build on that foundation rather than
borrow the problematic framework of same-sex marriage opponents. Arguments in
favor of same-sex marriage should focus on "equal worth" and freedom from
stigmatization rather than "pander[ing] to a conservative vision that disapproves of
all non-marital families."

Richard C. Schragger, Cities as Constitutional Actors: The Case of Same-
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Sex Marriage, 21 J. L. & POL. 147 (2005).

In light of recent developments, this article looks at the role of local
governments in the ongoing debate concerning same-sex marriage. The author
argues that not only are there no reasons for barring local governments from making
marriage eligibility determinations, but that there are good functional reasons why
local governments should. In addition, the author argues that a "localist" reading
of the Romer v. Evans decision, which is read to preserve a sphere of local
authority to adopt policies contrary to state preferences, may require state bans to
same-sex marriage be struck down to the extent that they preempt local decisions to
determine the eligibility requirements of marriage. A constitutional rule which
requires the state to permit localities to regulate marriage eligibility and opt into a
same-sex marriage regime might be the best solution to the problem of state
oppression. Moreover, such a rule would be consistent with the notion of
democratic self-government and equal treatment. In conclusion, the author notes
that permitting local same-sex marriage opt-ins is not necessarily the most just
outcome, but such an option should be considered because hard moral problems
may be more easily solved by decentralizing solutions.

Joan Schaffner, The Federal Marriage Amendment: To Protect the Sanctity of
Marriage or Destroy Constitutional Democracy?, 54 AM. U. L. REV. 1487
(2005).

The Federal Marriage Amendment (FMA), which seeks to preserve marriage
as between a man and woman, oversteps constitutional boundaries. In Goodridge
v. Department of Public Health, the Supreme Judicial Court of Massachusetts
legalized gay marriages. The FMA seeks to circumvent the constitutionally
granted power of judicial review by overruling Goodridge without sending the case
to the U.S. Supreme Court. The FMA also limits the due process interests of
minorities and forecloses the states from experimenting with progressive laws in an
area reserved for the states. By abridging these constitutional privileges, the FMA
is the most egregious proposed amendment in American history. Other proposed
amendments that would restrict individual liberties, such as the proposed anti-
divorce amendment of 1884, were struck down because they were unconstitutional.
The FMA is an amendment in direct opposition to the Constitution and the rights
and opportunities that it represents.

Richard F. Storrow, Rescuing Children from the Marriage Movement: The
Case Against Marital Status Discrimination in Adoption and Assisted
Reproduction, 39 U.C. DAVIS L. REV. 305 (2006).

Support for heterosexual-only marriage has caused states to pass laws that
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either directly or indirectly bar unmarried persons from becoming parents through
adoption or assisted reproduction. Motivating such support is the underlying belief

that society and children benefit most when children are raised by married,

biological parents. However, the author argues that marriage and child welfare have
no correlation to heterosexual-only marriage in adoption and assisted reproduction.
In fact, using marriage as a restriction on access to assisted reproduction and

adoption conflicts with our society's values of "consistency, neutrality, and

integrity in the law." In addition, marriage should not be perceived as being

indicative of good parenting. In conclusion, by continuing favored treatment of
married couples in matters of legal parenthood, the heterosexuals-only marriage

requirement will inevitably undermine the welfare of many children whose best

interests lie with parents whose marriage the law refuses to recognize.

Norman R. Williams, Executive Review in the Fragmented Executive: State
Constitutionalism and Same-Sex Marriage, 154 U. PA. L. REV. 565 (2006).

In the past ten years, the concept of executive review authority has received

attention, particularly the question of whether the President may refuse to enforce
statutes he or she considers unconstitutional. Strikingly, although the public
interacts with the state government far more than with the federal government,
academic writers have not extended this discussion to the consideration of state
executive review. But state executive review has practical relevance: recently,
executive officials in San Francisco, California, and Multnomah County, Oregon
have issued same-sex marriage licenses based on their own understanding of their

states' constitution and over the objections of Governors and other state officials.

Judicial decisions ordering local officials to stop have avoided dealing with the
constitutionality of same-sex marriage and have focused solely on local officials'
lack of authority to engage in executive review. The author argues for a legislative

model theory for examining the constitutionality of executive review, which would

allow the state legislature to determine which state officials may exercise it.
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SEX CRIMES

Michelle J. Anderson, All-American Rape, 79 ST. JOHN'S L. REV. 625
(2005).

Our legal treatment of rape draws from a classic narrative that depicts an
unsuspecting female attacked by a male emerging from shadowy bushes. As a

consequence, rape is punished as both an assault and a rape, and most state statutes

require proof of the use of force to secure a conviction. In practice, the experience of
rape more commonly involves someone known to the victim in a less foreboding

environment, often the victim's own home. In many states and in much of the

literature, this "all-American rape" does not evoke the same need for punishment as
the classic version. It is considered to implicate lesser property or sexual

autonomy rights. In the author's view, this kind of rape is sexually invasive

dehumanization that warrants appropriate legal responses, which she discusses in a

forthcoming publication

Michael Louis Corrado, Sex Offenders, Unlawful Combatants, and

Preventative Detention, 84 N.C. L. REV. 77 (2005).

A series of key decisions has alternately restricted and expanded indefinite

detention. Indefinite detention has been used for various populations, including the
mentally ill, sexual offenders, undesirable aliens, and most recently, unlawful

combatants. The author considers the various justifications for indefinite detention
in the context of the dangerousness, mental capacity, and level of self-control of

potential detainees, and the link between the purpose of the detention and the goal
of punishment. He argues that both moral grounds and Supreme Court precedent

suggest that indefinite detention is not appropriate for certain classes of detainees.

Livia L. Gilstrap et al, Child Witnesses: Common Ground and

Controversies in the Scientific Community, 32 WM. MITCHELL L. REV. 59 (2005).

This article focuses on the way juries perceive child witnesses and how
children's memory and suggestibility may affect their ability to testify in child

sexual abuse cases. Jurors generally have stereotypes about child witnesses of

sexual abuse, believing children as witnesses to be more credible in sexual abuse

cases than in other criminal cases. Research on children's memory, children's

suggestibility, and diagnosing abuse shows that although children as young as two

years old may have very accurate memories, they are just as likely to imagine
scenarios and make unfounded allegations. Children may also succumb to

suggestion, even though it is generally difficult to alter their memories when the
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events are implausible, and even for mental health professionals find it difficult to
predict abuse from emotional and behavioral symptoms because such symptoms
exist in children with no experience of abuse as well. The authors conclude that in
order to adequately prepare a case, both the prosecution and defense should
understand the psychology of children in child sexual abuse cases as well as how
the jury perceives child witnesses in such cases.

John Matthew Fabian, The Risky Business of Conducting Risk Assessments
for Those Already Civilly Committed as Sexually Violent Predators, 32 WM.
MITCHELL L. REV. 81 (2005).

States' civil commitment laws are implemented to prevent previously
convicted sexual predators from committing further crimes. The factors that are
used in the examination process are age, disposition towards rage, impulsivity, and
intelligence. While these tools can be an effective means to prevent firther violent
acts, it is not a system without flaws. For instance, many of the states use vague
definitions for terms such as "mental abnormality," "dangerous," and "mental
disorder" to further incarcerate sexual offenders whom the states fear will commit
future crimes. This can lead to previously convicted sex offenders who may not
commit further acts being confined and having their rights abridged. As an
alternative to using these vague definitions, the author advocates using formal
assessment of offenders, including tests called PCL-R and plethysmograph, to
ascertain the offender's sexual deviance, fantasy life, arousal patterns, sexual
misbehaviors and relationships.

Richard I. Haddad, Shield or Sieve? People v. Bryant and the Rape Shield
Law in High-Profile Cases, 39 COLUM. J.L. & SOC. PROBS. 185 (2005).

The disintegration of the case of People v. Bryant illuminates the incapacity
of the courts to effectuate the purposes for which rape shield laws were enacted.
Rape shield laws are evidentiary measures that aim to protect rape complainants'
privacy and dignity by preventing the disclosure of damaging and irrelevant
information about their sexual history at trial. People v. Bryant illustrates that the
problem with rape shield laws does not lie within the operation or effectiveness of
the laws but in the failure of the laws to keep pace with the evolution of the media
and of communication techniques. For instance, the Bryant court struggled to meet
the heightened demands and pressures attached to high-profile cases and ultimately
compromised the confidentiality of the rape complainant in its failure to meet those
pressures. Rather than focusing legislative attempts on strengthening or
supplementing the existing rape shield laws, or reforming how the media covers
these cases, effective reform must target the courts and other governmental actors
because the authority and responsibility to protect rape complainants' privacy lies
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in the hands of the state, which must meet the burden of avoiding the clash between
the media's First Amendment rights and a rape victim's right to privacy.

Alice Ristroph, Prison and Punishment: Sexual Punishments, 15 COLUM. J.
GENDER & L. 139 (2006).

The United States prison system punishes inmates sexually. In an
institution where ninety-three percent of the population is male, sexual punishment
can range from sexual harassment to coerced sex to rape. The importance of sex
and sexuality within the penal system is evident when newcomers to the prison are
sorted into sexually defined categories by the other inmates to indicate their status
within the prison. Despite this, prisons, though intended as corporeal punishment,
rarely treat sexual assault or harassment-even if corporeal-as punishment under
the Eighth Amendment, resulting in little accountability for sexually abusive acts
which might occur within a correctional facility. The Prison Rape Elimination Act
of 2003 is an attempt to reform instances of sexual assault in prisons, but
ultimately may prove an ineffectual attempt at correcting the instances of sexual
punishment within the penal system.

Mary Sigler, By the Light of Virtue: Prison Rape and the Corruption of
Character, 91 IOWA L. REV. 561 (2006).

This article takes a philosophical approach to inmate rape and our society's
tacit acceptance of the problem. Commercials, statements by officials, and
empirical data demonstrate the national acceptance of rape in prisons. The author
demonstrates that rape does not fit under either the utilitarian or retributive
justification theories for punishment. Through Supreme Court rulings concerning
the Eighth Amendment and statutes such as the Prison Litigation Reform Act,
prisoners have been restricted in their claims of such abuse. The article supports a
virtue-ethical approach to the issue, and concludes that, as a first step, society must
comprehend the gravity of prison rape and its consequences.

SEX DISCRIMINATION

Michael J. Kaufman, Beyond Presumptions and Peafowl: Reconciling the
Legal Principle of Equality with the Pedagogical Benefits of Gender
Differentiation, 53 BUFF. L. REV. 1059 (2005).

In applying the Equal Protection Clause, the Supreme Court has largely
focused on one aspect of the equality principle-that like persons should be treated

[Vol. 13:199



2006] ANNOTATED LEGAL BIBLIOGRAPHY ON GENDER 241

in a like manner-while ignoring its corollary-that unlike persons should be
treated in an unlike manner. The author draws on the work of other scholars to
assert that "equality" is an empty notion absent an independent determination of
the descriptive and normative characteristics that render two persons alike and the
moral value of choosing equality over other compelling interests. In its current
equal protection jurisprudence, the Supreme Court rarely makes factual
determinations of the difference between two individuals and begins its analysis
from the presumption that treating individuals differently based on race or gender is
unconstitutional. The author outlines a substantial body of research revealing
significant differences in brain development based on gender that translate into
different styles of studying, learning, and knowing. Given these differences, the
Court should not focus on "equality," but instead consider the possibility of injury
in treating unlike students alike.

Gila Stopler, Gender Construction and the Limits of Liberal Equality, 15
TEX. J. WOMEN & L. 43 (2005).

Sex discrimination is extremely prevalent in the United States because it is
deeply rooted in its culture. Americans think of their society as a meritocracy,
where one's success is based on one's own achievements, however this is not so.
Educated, well-qualified women are simply not as successful as men. There are
psychological and mythological ideas, deeply rooted in society, which support the
notion that women should hold subservient positions to men in both the home,
and in the professional world. Despite how Americans would like to think success
in the United States is attained, gender construction pervades both how Americans
view themselves, and how their meritocracy actually works.

SEXUAL IDENTITY

William D. Araiza, Foreign and International Law in Constitutional Gay
Rights Litigation: What Claims, What Use, and Whose Law?, 32 WM.
MITCHELL L. REV. 455 (2006).

In several recent cases, such as in Lawrence v. Texas, the Supreme Court has
relied heavily on foreign legislative and judicial decision for defense of same-sex
rights. The author presents and examines the issues of borrowing foreign law to
adjudicate claims under the United States Constitution. While the increasing use
of favorable gay rights law that is being applied to American cases is attractive to
gay rights advocates, the opponents of gay rights argue that such a scheme pushes
American law beyond its intended limits. The author argues that American
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constitutional doctrine will become more globalized as American courts continue to

feel the pressure to conform domestic law to the global view. Since the law of

foreign nations and the world community as a whole generally demonstrates a

stronger support for the protection of gays' and lesbians' rights than in the United

States, this will serve to benefit gay rights advocates in the United States.

Elvia R. Arriola, Encuentro en el Ambiente de la Teoria: Latina Lesbians

and Ruthann Robson's Lesbian Legal Theory, 8 N.Y. CITY L. REV. 519 (2005).

This article is not only an apology for the author's initial misunderstanding

of Ruthan Robson's lesbian legal theory but also an explanation of Robson's

theory through which the author tries to find an "encuentro" or meeting with Gloria

Anzaldua's "mestiza consciousness." Here, the issue is whether or not a Latina

lesbian legal theory does and can exist within the "dominant Anglo society,"

particularly in the law. The article highlights the numerous contradictions that

exist in both the author's life as a Mexican American lesbian and the lives of Latina

lesbians in general and the need to find a mestiza consciousness which, for the

author, includes accepting and understanding her role as a "brown, female, lesbian,

feminist [and] from a working class background." If a Latina lesbian legal theory
could exist, it would have to include an analysis of history, honesty and hope.

The author hopes that the examination of the conflict between cultural attitudes, the

confrontation of the uncomfortable parts of Latina lesbian existence, specifically the

rejection of one's true identity in favor of being accepted by the Latino community,

and the understanding of how the Latina lesbian fits into history and culture, will

not only give hope to Latina lesbians but will help validate their existence.

Noa Ben-Asher, The Necessity of Sex Change: A Struggle for Intersex and

Transsex Liberties, 29 HARV. J.L. & GENDER 51 (2006).

To further their aims, the transsex and intersex movements share the

technique of encouraging terms like "medical necessity" and "experimentation" in

legal discourse. The transsex movement seeks Medicaid coverage of sex-

reassignment surgeries, while the intersex movement seeks an end to child genital

normalization procedures. Although sex is often seen as fixed while gender is seen

as a norm or social behavior, the availability of sex-reassignment surgery blurs the

distinction between the two by enabling even a person's sex to be determined

voluntarily. Scientists who support a biologically based sex/gender theory

generally oppose both types of surgery, while scientists who subscribe to a

socialization based theory generally support both types. The author argues that

flaming the issue in the legal terms of positive and negative liberties would support

protecting an infant's negative liberty of freedom from invasive surgery without

consent and enable the advance of the positive liberty of self-determination for those
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who qualify for Medicaid, providing a theoretical approach that would support the
goals of both movements.

Chad C. Carter & Antony B. Kolenc, "Don't Ask, Don't Tell: " Has the
Policy Met Its Goals?, 31 U. DAYTON L. REV. 1 (2005).

The "Don't Ask, Don't Tell" policy, despite much criticism, has effectively
allowed homosexuals to serve in the military without fear of discharge and has
discouraged their harassment. "Don't Ask, Don't Tell" was passed in 1993, after
President Clinton moderated his policy vision from one that originally sought to
permit homosexuals to openly serve in the military, to one which allowed them to
serve, unless their homosexual behavior disqualified them from service. Although
critics argue "Don't Tell" is a "status-based" policy which prohibits freedom of
expression, the authors contend that because it is only one's conduct that can
ultimately remove a person from military service, the policy is flexible and affords
homosexuals a fair opportunity to serve. Further, there is evidence that the
policy's "don't pursue" objective has reduced investigations or "witch hunts" of
homosexual service members, although the "don't harass" policy area still requires
substantial changes. Ultimately, in light of recent Supreme Court and Court of
Appeals' cases holding that homosexuals have a constitutional liberty to engage in
private relations, the ultimate future of "Don't Ask, Don't Tell" is uncertain.

James Allon Garland, Sex as a Form of Gender and Expression After
Lawrence v. Texas, 15 COLUM. J. GENDER & L. 297 (2006).

While the Supreme Court's decision in Lawrence v. Texas protected the
sexual activity at issue, the Court's willingness to say that sex can be a valuable
form of expression is significant in that it invites future litigants to make First
Amendment claims for sexual expression. While Lawrence does not ensure
success on a First Amendment claim its most substantial contribution to potential
claims stems from the presumption in Lawrence that consensual adult sex is not
inherently harmful, and that any government objection to sex in other contexts will
require reference to the relationship involved. If expression can be found in
heterosexual relationships, the First Amendment should prohibit discrimination
based on viewpoint, excluding homosexual expressions from protection. However,
the author points out that because Lawrence declined to declare sexual liberty a
fundamental right, it could be used to reinforce a legacy of the Court's decision in
Hardwick, and discrimination against homosexuals could be used as a means to
reach to homosexual conduct, leaving a great deal of sexual activity and expression
unprotected. According to the author, the First Amendment provides an
opportunity for the expression of sexually diverse points of view, and will produce
more discourse on the subject as governments are required to justify the regulation
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of sexual activity and expression by giving reasons, and not by simply declaring
sexual activity "good" or "bad" on moral grounds.

Julie A. Greenberg & Marybeth Herald, You Can't Take It With You:
Constitutional Consequences of Interstate Gender-Identity Rulings, 80 WASH. L.
REV. 819 (2005).

A state's determination of an individual's legal sex has vast constitutional
implications. Once easily categorized at birth, more recent scientific studies and
developments prove that gender identity is far more complicated than previously
thought. Historically, physicians would manipulate ambiguous genitals at birth,
assigning gender based on what sex the infant looked most like, but medical
developments today prove that gender has little to do with physical characteristics
and "more to do with brain development." Further, while different U.S.
jurisdictions contradict each other in regard to the status of the law, other countries
have reversed decades of discriminatory precedent and have enacted laws that are
much more consistent and respect a person's right to gender determination. These
discrepancies adversely affect transsex and intersex individual's constitutional
rights.

Jennifer L. Levi, The Interplay Between Disability and Sexuality: Clothes
Don't Make the Man (or Woman), but Gender Identity Might, 15 COLUM. J.
GENDER& L. 90 (2006).

Case law concerning sex-differentiated dress codes in the work place
illustrates judicial reluctance to understand the serious discomfort and harm
experienced by employees whose expression of gender identity does not conform to
societal norms. Cases brought by transgender plaintiffs expose judges to the
importance of gender expression, the harm experienced by those to whom that
expression is denied, and the fallacy of gender elasticity. The use of disability
claims in conjunction with sex discrimination claims humanizes transgender
litigants and enables judges to appreciate the severity of the plaintiffs' injury
against societal stereotypes of gender expression. Objections to the use of
disability claims in such cases are not rooted in a correct understanding of
disability law and should be dismissed. Disability claims brought by transgender
plaintiffs support similar claims brought by non-transgender plaintiffs and illustrate
the legitimate harm they suffer.

Fedwa Malti-Douglas, Legal Cross-Dressing: Sexuality and the Americans
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with Disabilities Act, 15 COLUM. J. GENDER& L. 114 (2006).

The Americans with Disabilities Act (ADA) attempts to assist people living
with disabilities, but in reality defines sexual minorities as people who are living
with disabilities. Americans have long discriminated against homosexuals and
transgender individuals. It is impossible for the ADA to change these feelings
through legislation, and in certain ways, it furthers pre-existing apprehensions.
Provisions of the ADA actually foster sex discrimination by categorizing these
sexual minorities as disabled. The underlying reason why the Americans with
Disabilities Act merges sexuality and disabilities is because people with
disabilities, and people of different sexual orientations, stir up the same feelings of
apprehension and fear in other Americans.

Joey L. Mogul, The Dykier, The Butcher, The Better: The State's Use of
Homophobia and Sexism to Execute Women in the United States, 8 N.Y. CITY L.
REV. 473 (2005).

Prosecutors use sexual orientation to demonize female defendants in the hopes
of invoking the death penalty. Lesbianism is being used to sway juries towards the
death penalty in the same manner that racial biases have been previously used.
Prosecutors consistently use a women's homosexual orientation as a means to
alienate the defendant from the jury and to isolate her from the soft, privileged, and
proper image of a woman that has predominated throughout American
jurisprudence. The author posits that Bernina Mata's capital conviction
exemplifies this prosecutorial tactic. Throughout her trial the State consistently
made reference to Mata's status as a homosexual in order to isolate her from the
jurors and to suggest that it was her sexual orientation that caused her to kill her
attacker, a white male.

Victoria Nielson & Aaron Morris, The Gay Bar: The Effect of the One-Year
Filing Deadline on Lesbian, Gay, Bisexual, Transgendered, and HIV-Positive
Foreign Nationals Seeking Asylum or Withholding of Removal, 8 N.Y. CITY L.
REV. 233 (2005).

The primary rationale behind the Illegal Immigration Reform and Immigrant
Responsibility Act (IRIRA), to reduce the number of fraudulent asylum
applications by requiring asylum seekers to file their application within one year of
their last entry into the United States, actually bars access to relief for many eligible
and worthy asylum seekers. The author argues that the one-year rule is arbitrary
and unjust, resulting in deportation of many vulnerable individuals to the countries
from which they fled due to a justifiable fear of prosecution. Foreign nationals
seeking asylum based on their sexual orientation, transgender identity, and positive
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HIV-status have suffered particularly harsh consequences as a result of the change in
the law. Because this population, as well as many of their lawyers, is often
unaware of asylum as an immigration option, the author urges for the elimination of
the one-year filing deadline. Alternatively, because asylum seekers face grave
obstacles, asylum officers must fully evaluate each applicant's claim on an
individual basis for the two categories of exceptions to the one-year rule, changed
circumstances and extraordinary circumstances.

Brenda V. Smith, Rethinking Prison Sex: Self-Expression and Safety, 15
COLUM. J. GENDER& L. 185 (2006).

The desire for sexual expression and intimacy is a basic human need that
continues throughout an individual's imprisonment, and should therefore be openly
addressed. Throughout America's prison history, rape and inmates' sexuality have
continued to be a prime way for prisoners to express themselves because sexual
expression is one of the few things that cannot be completely controlled by prison
staff. This expression may be consensual or not and it may be for pleasure, for
trade, for procreation or for safety. This article questions the state's ability and
right to regulate this expression; more specifically, the article points out that there
may be benefits to allowing healthy, prisoner sexual expression, such as easing the
impact on a prisoner's reintegration into society. Rather then continuing the
"zero-tolerance standard" promulgated by the Prison Rape Elimination Act of
2003, the author concludes that while it may be challenging to find ways in which
prisoners are able to express themselves sexually, there are many benefits in
allowing and encouraging prisoner consensual sexual expression.

Mark Strasser, Monogamy, Licentiousness, Desuetude and Mere Tolerance:
The Multiple Misinterpretations of Lawrence v. Texas, 15 S. CAL. REV. L. &
WOMEN'S STUD. 95 (2005).

This article evaluates several interpretations of the Supreme Court's decision
in Lawrence v. Texas and Justice O'Connor's concurrence. Lawrence invalidated a
Texas law criminalizing same-sex sodomy. The author discusses the Court's
evaluation of relations as opposed to relationships, why the Court relied on the Due
Process Clause rather than the Equal Protection Clause, as O'Connor did in her
concurrence, and the possible effects of the decision on the lesbian, gay, bisexual,
and transgender community. While the Supreme Court has not granted certiorari
to subsequent similar cases, the author concludes that if applied, the Lawrence
decision could potentially be extremely important to same-sex rights.

Dominick Vetri, The Gay Codes: Federal and State Laws Excluding Gay
and Lesbian Families, 41 WILLAMETTEL. REV. 881 (2005).
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Federal and state governments started to actively limit gay rights after the
Hawaii Supreme Court found that under Hawaii's Constitution the state's ban on
same-sex marriage was unconstitutional. This series of federal and state laws
creates a lower class of citizenry for lesbians and gays. By examining various
federal and state laws, this article draws comparisons between the restrictions on
same-sex marriage and other anti-gay laws-Gay Codes-and the race based laws-
Black Codes-of the post-Civil War South. These laws are not limited to
legislation that defines marriage, but rather have repercussions that affect taxes,
parenting, leave time and other rights that are legally guaranteed to heterosexuals.
The anti-gay legislation represents institutionalized homophobia that will in time
fail, just as the Black Codes eventually crumbled.

Louis J. Virelli HI, Don't Ask, Don't Tell, Don't Work: The Discriminatory
Effect of Veterans' Preferences on Homosexuals, 38 J. MARSHALL L. REV. 1083
(2005).

The author questions whether "Don't Ask, Don't Tell" (DADT) denies
homosexuals equal protection of the laws and is therefore unconstitutional. DADT
is a discretionary policy that allows the military to discharge anyone who
participates in any activity that may reveal that they are homosexual. The
circumstances of discharge is one of the factors used to determine whether veterans
should be given hiring preferences in public employment. Thus, an equal
protection analysis must ask whether there is a legitimate government purpose for
the veterans' preference statutes and whether DADT is rationally related to that
purpose. The author concludes that DADT is too broad and discretionary to be
relied on to determine veterans' statute eligibility and, because it is discriminatory
to homosexual veterans, it should be deemed unconstitutional under the Equal
Protection Clause.

Joseph J. Wardenski, A Minor Exception? The Impact of Lawrence v. Texas
on LGBT Youth, 95 J. CRIM. L. & CRIMINOLOGY 1363 (2005).

Lawrence v. Texas, the Supreme Court case invalidating state anti-sodomy
laws, has been widely hailed as a legal victory for lesbian and gay rights, but the
decision's effect on the rights of lesbian, gay, bisexual, and transgender (LGBT)
youth is less clear. This article focuses on the Lawrence court's ambiguous
statement that "the present case does not involve minors." The author argues that
construing the "minor exception" to deny legal protections to LGBT youth bears
no rational relationship to a legitimate state interest. While there is widespread
denial of youth sexuality in general, and youth homosexuality in particular, social
mores are not a rational basis for the state-sanctioned discrimination that LGBT
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youth often experience in the child welfare and juvenile justice systems. Courts
should recognize that Lawrence reflects a fundamental shift in LGBT jurisprudence
and, by its nature, should extend legal protections to LGBT youth.

Courtney Weiner, Sex Education: Recognizing Anti-Gay Harassment as Sex
Discrimination Under Title VII and Title IX, 37 COLUM. HUM. RTS. L. REV. 189
(2005).

Based on sexual harassment theory and social science research, sex, meaning
biological sex, gender, meaning social identity as related to one's sex-masculine
or feminine-and sexual orientation, meaning sexual orientation to members of one
or both biological sexes, are, in actuality, connected, and should be similarly
joined in the law as well. The courts' failure to recognize sexual orientation
discrimination leaves a gap that is undermining all efforts to combat sex
discrimination as defendants, knowing that courts do not recognize sexual
orientation discrimination, normalize anti-gay harassment and allow harassers to
escape prosecution by admitting to sexual orientation harassment as a defense. The
author calls for a "holistic paradigm," a broader approach linking sexual
orientation, sex, and gender, using Title IX in a sympathetic context to reinterpret
anti-discrimination laws more broadly. Sexual orientation-specific legislation fails
because it reinforces the idea of difference between sexual orientation, sex, and
gender, and thus does not break down the foundations of sexual orientation, sex,
and gender discrimination. Title IX is the best avenue for progress because it
applies to schools, where sexual orientation discrimination can best be remedied,
and where the interconnectedness among sex, gender, and sexual orientation is
more apparent.

WORKPLACE DISCRIMINATION & HARRASSMENT

Lisa M. Fairfax, Some Reflections on the Diversity of Corporate Boards:
Women, People of Color, and the Unique Issues Associated with Women of

Color, 79 ST. JOHN'SL. REV. 1105 (2005).

Since the 1970s there has been significant progress with regard to the number
of large corporations with women or people of color on their boards. Empirical
data illustrates that there are similarities between women and people of color in
their relative success in corporate positions as well as in regard to the challenges
they face in their quest for advancement. Women and people of color face
discrimination and a lack of encouragement that results in fewer members of those
social groups advancing to executive positions in companies, from where board
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members of corporations are drawn. Moreover, women of color seem to face greater
discrimination and stereotyping than white women or men of color, resulting in

their under-representation on corporate boards. The author concludes that while

there is a trend toward greater representation on corporate boards of women and
people of color, the numbers in directorship positions do not seem to adequately
reflect the numbers in the workforce as a whole and in order to address this
disparity, corporations must make a concerted effort to counteract discrimination so
that women and people of color may ascend to the top ranks in corporations.

Donald P. Harris, Daniel B. Garrie & Matthew J. Armstrong, Sexual
Harassment: Limiting the Affirmative Defense in the Digital Workplace, 39 U.
MICH. J.L. REFORM 73 (2005).

Sexual harassment in the workplace has been fully recognized by the Supreme

Court, creating a new standard for employer liability. This new standard includes
an explanation of proper affirmative defenses that employers may raise to show how

well they have remedied the situation and also creates an obligation on the
employee's part to avail him/herself of any preventative or corrective opportunities.
In light of the recent rise in digital communications, the rise of sexual harassment
and the advances made in tracking technology, a modified test and framework
which would allow employers to use affirmative defenses in more limited

circumstances ought to be applied. Harassment via digital communication, unlike
physical harassment, is easier to control in the workplace because of existing

technology, and therefore an employer's capability to access such technology ought
to be considered when determining if affirmative defenses for employers are
appropriate. In light of current technology, as well as the fact that many employers
already monitor a great deal of employee digital communication, courts should
require employers with these capabilities to monitor harassing communications
instead of continuing to allow for affirmative defenses that only remedy the
harassment after it has occurred.

Joan MacLeod Heminway, Ann Bartow, F. Carolyn Graglia and Deseriee
Kennedy, The Feminist Pervasion: How Gender-Based Scholarship Informs Law

and Law Teaching, 15 CAL. REV. L. & WOMEN'S STUD. 3 (2005).

Panelists at the annual conference of the Southeastern Association of Law

Schools (SEALS) examined how feminist and gender studies inform the law and
legal teaching. Gender issues are pervasive and gender bias plays an important role
in court decisions and law classes regardless of whether gender is overtly discussed.
Scholarship concerning feminism, gender and employment has raised awareness of
the needs of women in the workplace and informed the drafting of the Family and
Medical Leave Act. Contemporary feminism has also been instrumental in shaping
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many Supreme Court decisions. The purpose of feminism is to ensure that society
and the law advance women's rights and opportunities.

Donald J. Kochan, The Unconstitutionality of Class-Based Statutory
Limitations on Presidential Nominations: Can a Man Head the Women's Bureau
at the Department of Labor?, 37 LOY. U. Chi. L. J. 43 (2005).

The separation of powers, which calls upon the court to enforce prophylactic
rules in order to prevent any one branch from becoming too powerful sees an
important manifestation in the Appointments Clause of the Constitution.
However, an example of Congress encroaching on the President's power under this
clause is seen in a 1920 statue requiring the President to nominate a woman as the
chief of the Women's Bureau of the Department of Labor, which turned a class-
based policy preference into an unconstitutional statutory restriction on the
President. The Appointments Clause divides the selection process between the
President and the Senate and Federalist No. 66 suggests that the Senate itself
cannot choose and that, ultimately, the process does little to endanger the preference
of Congress or the public anyway because the President must take their opinion
into account when deciding who to nominate so as to prevent the rejection of his
nominee. The Senate's power to choose a nominee extends insofar as it may
repeatedly reject the President's nominations, however, statutory restriction on who
the President may nominate oversteps the Senate's power of advice and consent.
To prevent any disruptions in the balance of power, Congress should take care to
not only eliminate the restriction on the President's appointment of the head of the
Women's Bureau but also to eradicate any laws that go against the Appointments
Clause of the Constitution.

Andrea M. Kirshenbaum, "Because of... Sex": Rethinking the Protections
Afforded Under Title VII in the Post-Oncale World, 69 ALB. L. REV. 139 (2005).

The Supreme Court's "because of . . . sex" barometer for Title VII
discrimination as espoused in Oncale v. Sundowner Offshore Services, Inc. has
provided a "constrained interpretive paradigm" for cases of same-sex sexual
harassment brought by men against other men. Pre-Oncale, the Court did not
attempt to explain what it meant by the "because of... sex" standard, though it is
often read to refer to discrimination on the basis of sex; neither did it have to
undergo causal analysis of the "because of. . . sex" requirement, because the sex
discrimination cases were paradigmatic examples of men harassing subordinate
women in the work place or school and could be decided on their facts. Oncale
exposed "the lack of a well-developed causal framework in traditional sexual
harassment cases." Because of the changing face of actionable sexual harassment
and discrimination charges under Title VII, the Supreme Court's traditional
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construct of "because of... sex" must be re-conceptualized to focus on whether the
sex of the individual was a motivating factor in the discrimination or harassment.

Ayelet Lichtash, Earning Dignity: Indirect Discrimination Against Women
at Part-Time Jobs, Comparative View, 26 WOMEN'S RTS. L. REP. 13 (2005).

The lack of fringe benefits guaranteed to part-time workers in the United

States results in an indirect form of discrimination against women, as female
workers comprise seventy-percent of the part-time labor force in the United States.
Misconceptions that women are not fully integrated into the labor force and are only

contingent workers are reinforced by a society that does not provide benefits to its
part-time employees. The author provides an historical narrative of the rise of
women in the labor force and illustrates the increase in female employment since
World War II, arriving at the current national situation where many part-time
female employees work equally hard or more than full-time employees. To
continue to deny benefits to part-time employees discriminates against female
workers and therefore the United States should adopt the approach of European

Union members and other international standards. Through legislation on the
federal level, granting benefits and changing the social terminology regarding

contingent workers, indirect discrimination towards female workers can be
minimized.

Ann C. McGinley, Discrimination in Our Midst: Law Schools' Potential
Liability for Employment Practices, 14 UCLA WOMEN'S L. J. 1 (2005).

Though law schools are generally considered liberal bastions for gender and

sex equality, they still struggle with sex discrimination in their hiring practices.
Using the fictitious National Law School (NLS) as an example of a prototypical
law school, the author outlines the number of male and female tenured, tenure-track
and contract professors. In NLS, as is the case with many law schools across the

country, the majority of tenure and tenure-track professors are male, while the
majority of contract professors-who receive lower pay and whose employment is
renewed year after year and thus is less secure-are female. These practices could

spell a violation under Title VII, even though discrimination is difficult to prove,
and most schools can fly under the radar for their facially neutral but discriminatory
hiring policies. To remedy the disparity in male-female hiring practices, law

schools should work toward equalizing the positions of tenure and contract faculty,
abolish faculty policies that create "artificial barriers" for women seeking tenure-

track positions, and adopt an affirmative-action policy with regard to hiring more
women to tenure-track positions.

Heather S. Murr, The Continuing Expansive Pressure to Hold Employers
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Strictly Liable For Supervisory Sexual Extortion: An Alternative Approach Based
On Reasonableness, 39 U.C. DAVIS L. REV. 529 (2006).

In 1998, the Supreme Court changed employer liability standards so that
employers were held strictly liable not based on whether harassment was labeled as
extortion or as a hostile work environment, but on whether the supervisor's
harassment resulted in a "tangible employment action," such as termination,
implicating the employer's official decision-making process. When there is no
tangible employment action an employer may still be vicariously liable, but has
the opportunity to avoid or mitigate liability by asserting a two prong affirmative
defense, which consists of the reasonableness of both the employer's and the
employee's actions. Within the supervisory sexual extortion context, the Court
left unresolved whether constructive discharge, where the employee quits on her
own, or submission, where the employee submits to the supervisor's demands,
constitute tangible employment actions. Federal courts have reached varying
conclusions, but the author argues that in both cases it is inconsistent with the

Supreme Court's jurisprudence to hold that there has been a tangible employment
action, and that only vicarious but not strict liability could apply. The two prong
affirmative defense thus applies and the author criticizes the way courts have applied
it, arguing that it should be a question for the jury to decide whether or not the
employee's actions were reasonable in light of all of the surrounding circumstances.

Jo Carol Nesset-Sale, From Sideline to Frontline: The Making of a Civil
Rights Plaintiff -A Retrospective by the Plaintiff in Cleveland Board of Education
v. LaFleur, a Landmark Pregnancy Discrimination Case, 7 GEO. J. GENDER & L.

1 (2006).

Profound societal change requires legal advocacy. In 1971 the author brought
the first lawsuit to challenge mandatory maternity leave policies, Cleveland Board
of Education v. LaFleur, alleging that such policies violate the "Privileges and
Immunities" clause of the Constitution. Indicative of the era, mandatory maternity
leave policies relied upon the "delicate condition" of pregnancy, effectively

ascribing complications suffered by a few women to all pregnancies. After a
favorable ruling by the Supreme Court, the LaFleur case gave women the right to
negotiate maternity leave with their employers in the same manner as any other
person with a short-term disability. The LaFleur case illustrates how a plaintiff's
personal history and strength of character can foster significant civil rights progress.

Meredith Render, Misogyny, Androgyny, and Sexual Harassment: Sex
Discrimination in a Gender-Deconstructed World, 29 HARV. J.L. & GENDER 99

(2006).

[Vol. 13:199
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This article explains the feminist theory and queer theory of gender and

sexuality deconstructions in light of the Supreme Court's decision in Oncale v.

Sundowner Offshore Services, Inc., a same-sex sexual harassment case. While

advocates of both theories have contributed to advancement past a biologically-
based hierarchy, the root of sexual harassment is based in involuntary sexualization.
The author examines Oncale, addressing the nexus between sexual harassment and

gender. Two different interpretations of Oncale follow, by the Fifth and Ninth

Circuits. The author concludes that as sexual harassment law is expanded, it must
also be protected.

Carol L. Risk & Richard A. Bales, Family Medical Leave Act Standards of

Proof and the Impact of Desert Palace on Retaliation Claims, 28 N.C. CENT. L.J.
68 (2005).

The issue presented in this article is whether the heightened standard of proof

and burden-shifting analysis extrapolated from McDonnell Douglas Corp. v. Green

should continue to be used in Family Medical Leave Act cases or if that heightened
standard of proof should be relaxed as per Desert Palace v. Costa. The Family

Medical Leave Act of 1993 (FMLA) provides job security to many employees who
must be absent from work because of their own illnesses, a family member's

illness, or to care for a newborn. Creation of the statute has inevitably led to

extensive litigation regarding employees exercising their FMLA rights, and as a
result, the allocation of the burden of proof necessary in employment discrimination
cases has also been in dispute. The Desert Palace court lessened the heavy burden

of the McDonnell Douglas burden shifting analysis, and held that a heightened
standard of proof in Title VII claims should not be required. The author argues
that this less onerous Desert Palace standard should apply to FMLA retaliation

claims because it is more consistent with the FMLA's legislative intent and it is

the best policy solution to effectuate the FMLA's purpose.

Janis Sarra, Class Act: Considering Race and Gender in the Corporate
Boardroom, 79 ST. JOHN'SL. REV. 1121 (2005).

While Canadian corporations do not suffer from the kinds of scandals of the
magnitude that the U.S. has experienced, and Canada is considered to have a
comprehensive system of remedial human rights legislation, Canadian corporations

face issues of social responsibility with respect to race and gender discrimination,
especially at the highest levels of corporate governance. The existing lack of

diversity on Canadian corporate boards and their selection practices perpetuate these
problems and good corporate governance, which should be an objective of all

boards, can be enhanced by a diverse board. The article examines several issues
surrounding the implementation of board diversity such as use of apprenticeship or
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understudy programs for dealing with the challenge. Additionally, the author
details how shareholders, regulatory agencies, and the judiciary can play roles in
monitoring human rights compliance. The author concludes that further research is
required because there are many important and difficult questions that remain
unexplored.

Melissa Sheridan Embser-Herbert & Elvira Embser-Herbert, Changes in
Latitudes, Changes in Attitudes: Is There a Role for Canadian Jurisprudence in
Ending Discrimination in the U.S. Military?, 32 WM. MITCHELL L. REV. 599
(2006).

The military policies of Canada and the United States concerning gays and
lesbians differ significantly. While Canada repealed a policy version of "Don't
Ask, Don't Tell" in 1992, the United States codified its stance in 1993. The
authors explain the history of the military bans of homosexuality in both countries,
focusing on the divergence of the two nations' Supreme Courts. Canada's high
court has accepted the country's military as a reflection of Canadian society and
policy while both the United States Supreme Court and Congress have avoided
changing military policy. The authors conclude that by looking to the military
policies of other nations, the U.S. Supreme Court may find support for finding the
"Don't Ask, Don't Tell" legislation neither constitutional nor necessary for day-to-
day military operations.
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